This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


(o^^l 


THE 

REVISED    EEPORTS. 


r^ 


TABLE  OF  COMPARATIVE  REFERENCE. 


OLD  REVISED 

REBORTS.  REPORTS. 

0A8B8  FBOIC 

Adolphus  ft  Bllia 

12  vols.  40,  42  to  48,  60,  62  &  64 
Anstruther — 3  vols.  8  &  4 

Arnold— 2  YoLs 50 

Ball  ft  Beatty— 2  volii.  ...  12 
Bamewall  ft  Adolphus — 5  vols.  86  to  89 
Bamewall  ft  Alderson — 5  vols.  18  to  24 
Bamewall  ftOresswell—lO  Tol8.25  to  84 
Beavan— Vols.  1  to  7      49,  60,  62,  66, 

69,  68,  64 
Bingrham 

10  vols.  .  25, 27  to  81, 88  to  86, 88 
Bingham,  N.O.— 6  vols.  41to44,60&54 
Blackstone,  H.— 2  vols.  .  2  &  8 

Bliffh— 4  vols.  .  20  to  22 

Bligh,  N.  S.— Vols.  1  to  11  80  to  88, 
86,  86,  88,  89,  42  &  61 
Bosanquet  ft  Puller — 5  vols.  4  to  9 
Broderip  ft  Bineham— 3  vols.  21  to  24 
Campbell — 4  vols.  .  .  10  to  16 

Oarringrton  ft  Payne — Vols.  1  to  9 

28,  81,  88,  84,  88,  40,  48,  66,  62 

Chitty— 2vols.  .        .   22  &  28 

Olark  ft  FinneUy—Yols.  1  to  10     .  86, 

87,  89,  42,  47,  49,  61,  64,  67,  69 

Oooper  temp.  Brougham  .    88 

Cooper,  C.  P 46 

Cooper,  0 14 

Cox— 2  vols 1  &  2 

Craig  ft  Phillips  ....  64 
Crompton  ft  Jervis — 2  vols.  .  85  &  87 
Crompton  ft  Meeson — 2  vols.  38,  89 
Crompton,  Meeson  ft  Boscoe 

2  vols 40,  41 

Daniell 18 

Danson  ft  Lloyd  ....  84 
Davison  ft  Merivale  .64 

Dow— 6  vols.  .  .  14  to  16  &  19 

Dow  ft  Clark— Vols.  1  &  2     .        .86 
Dowling— 9  vols.    86,  39,  41,  46,  49, 
64,  69  &  61 
Dowling,  N.  S.— Vol.  1 .  .68 

Dowling  ft  Byland's  K.  B. 

9  vols 24  to  80 

Dowling  ft  Byland's  N.  P.  .  .  25 
Drinkwater,  C.  P.  .60 

Drury  ft  Walsh— 2  vols.  .66 

Drury  ft  Warren— Vols.  1  to  3, 68, 59, 61 
Dumford  ft  Bast — 8  vols.  •  1  to  6 
East— 16  vols.  .     6  to  14 

Sspinasse— 6  vols.  .  5,  6,  8,  9 

Forrest 5 

aaleftDavison— Vols.lto3    55,67,62 

Oow 21 

Haggard's  Adm.— 3  vols.  38,  85 

Hare— Vols.  1  to  3  .  .  58,  62,  64 
Harrison  ft  Wollaston — 2  vols.  .  47 
Hodges— 3  vols.  .  42  &  48 

Hogan 84 

Holt 17 

Horn  ft  Hurlstone— Vol.  1  .  .61 
Hurlstone  ft  Walmaley  .    68 

Jacob 28 

Jacob  ft  Walker— 2  vols.       .  20  to  22 

Jurist— Vols.  1  to  5  49,  56,  68,  62 

Teen — 2  vols 44 


OLD  REVISED 

REPORTS.  REPORTS. 

OASES  FBOIC 

Snapp— 3  vols.  .88,  40 

Law  Journal,  O.S.— 9  vols.  25  to  81, 84 
Law  Journal,  N.  S.— Vols.  1  to  13, 86, 

87,89,41,42,46,49,62,66,69,61,63 
Lloyd  ft  Ooold,  temp.  Sugden  •  46 
Lloyd  ft  WeUby  ....  86 
Haddock— 6  vols.  .  15  to  18  &  20  to  23 
Manning  ft  Granger 

Vols.  1  to  6  .  66,  68,  60,  61,  68,  64 
Manning  ft  Byland— 5  vols.  81  to  84 
Mar8hall-2  vols.  .  .  16  &  17 
Maule  ft  Belwyn— 6  vols.  .  14  to  18 
Meeson  ft  Welsby— Vols.  1  to  11  46, 
49, 51, 62, 65, 66, 68,  60,  62,  63 
McOleland d8 


McCleland  ft  Youn^^e  . 
Merivale — 3  vols.   . 
Moody  ft  Malkin  . 
Moody  ft  Bobinson— 2  vols. 
Moore,  C.  P.— 12  vols.    . 
Moore,  P.  0.— Vols.  1  to  4 


.   do 

16  to  17 

.     81 

42,  6d 

lOtodO 

48,46, 

50,  69 

29  to  81,  83 

84,  85,  88 

.     61 

48,  45,  48 

86,  89,  41 

88  to  43 

.   44&46 

8&4 


Moore  ft  Payne — 5  vols. 
Moore  ft  Scott — 4  vols. . 
Murphy  ft  Hurlstone    . 
Mylne  ft  Craig — 5  vols. 
Mylne  ft  Keen — ^3  vols.  . 
Kevile  ft  Manning — 6  vols. 
Nevile  ft  Perry — 3  vols. 
Peake— 2  vols. 
Perry  ft  Davison— 4  vols.  48, 50, 62,  54 
Price— 13  vols.        .  .    15  to  27 

(Queen's  Bench— Vols.  1  to  5  .      66, 57, 

61,  62,  64 
Bussell— 5  vols.  .  25  to  29 

Bussell  ft  Mylne— 2  vols.  .  82,  84 
Busaell  ft  Byan  ....  16 
Byan  ft  Moody  .27 

Schoales  ft  Lefroy — 2  vols.   .  9 

Scott— 8  vols.  .  41  to  44,  60  &  54 
Scott,  N.  B.— Vols.  1  to  7      66, 58, 60, 

61,  63,  64 
Simons— Vols.  1  to  13    27,  29,  i        % 

86,  88,  40,  42,  47,  61,  64,  5 
Simons  ft  Stuart — 2  vols.       .  24  >  ..^ 
Smith— 3  vols.  T  *   d 

Starkie— 3  vols.  .  .  18  to  20  >  '38 
Swanston — 3  vols.  .  .    Itt,  t;  ^\9 

Tamlyn -81 

Taunton— 8  vols.    .  .     9  to  21 

Turner  ft  Bussell  .  28  &  24 

Tyrwhitt— 5  vols.  .  .  85,  87  to  40 
Tyrwhitt  ft  Granger  .  .  .  46 
Vesey,  Jr. — 19  vols.  1  to  18 

Vesey  ft  Beames — 3  vols.  .  12  &  18 
West,  H.  L.    .        .        .  .51 

Wightwick 12 

Willmore,  Wollaston  ft  Davison  52 
Willmore,  Wollaston  ft  Hodges .    62 

Wilson,  Chy 18 

Wilson,  Ex.  Eq 18 

Younge,  Ex.  Eq 84 

Younge  ft  Oollyer,  0.  0. — 2  vols.  57, 60 
Younge  ft  Oollyer,  Ex.  Eq. 

4  vols.  .  41,  47,  61  £64 

Younge  ft  Jervis — 3  vols.     .  80  to  82 


THE  '  ^   * 

REVISED    REPORTS 

BBIHO 

A  REPUBLICATION  OF  SUCH  CASES 

IK    THI 

ENGLISH  CODRTS  OF  COMMON  LAW  AND  EQUITY, 

FBOM   THE    TBAB   1785, 
AS  ARE  STILL    OF  PRAGTIGAL    UTILITY. 

EDITED    BY 

SIR   FREDERICK   POLLOCK,   Bart.,   D.C.L.,    LL.D., 

LATB  OOBIP0B  pBornsoE  or  jirEi8PEin>BHaB  IN  THB  DjiivBBaiTr  or  oxroBD, 

OF  LINCOLN'S  INN. 

A8SISTKD    BY 

0.  A.  SAUNDERS,  J.  G.  PEASE  and  ARTHUR  B.  CANE, 

ALL    or   THB    INNER   TBMPLB, 
HAHRI8TBRB-AT-LAW. 

VOL.    LXIV.  ''  7^^       - 

t  1843-1844. 

a 


L       *VAN  ;     3    HARE;    8    QUEEN'S    BENCH;     DAVISON    & 
M::RIVALE;   6   manning   &   granger;  7  SCOTT,  N.  R. 


LONDON: 

SWEET  AND  MAXWELL,  Limited,  3,  CHANCERY  LANE. 

BOSTON : 

LITTLE,    BBOWN    &    CO. 

1904. 


BRADBORT,  AONRW.  9c  CO.  LO.,  PRIKTRRB 
T.OKPON  AND  TONDRIPOK. 


— —  ^^' 

PREFACE  TO  VOLUME  LXIV. 


As  lately  as  sixty  years  ago  the  total  want  of  co-operation 
between  the  authorized  reporters  in  the  different  courts  was 
capable  of  leading  to  strange  omissions.  At  the  end  of 
Marquis  of  Hertford  v.  Lord  Lowther^  at  p.  27  of  this  volume, 
is  a  note  that  the  decision  of  the  Master  of  the  Rolls  was 
affirmed  by  the  Lord  Chancellor:  but  no  report  of  the 
hearing  on  appeal  has  been  found.  It  is  possible  that 
Lord  Lyndhurst's  judgment  added  nothing  material  to  Lord 
Langdale's.  At  this  day  reporters  feel  bound  to  enable  the 
profession  to  form  their  own  opinion  in  such  matters. 

Hinves  v.  Hinves^  p.  446,  is  the  subject  of  a  profitable 
remark  in  Mr.  Vaughan  Hawkins's  preface,  which  we  may 
now  almost  call  classical,  to  his  treatise  on  the  Construction 
of  Wills:  "The  rule  in  Howe  v.  Lord  Dartmouth  is,  as 
explained  by  Sir  J.  Wigram  in  Hinves  v.  Hinves^  only  a  rule 
applied  in  the  absence  of  intention,  i.e.  a  rule  of  adminis- 
tration; had  it  been  a  rule  of  construction,  the  extremely 
slight  indications  which  have  been  held  to  exclude  its 
operation  would  scarcely  be  compatible  with  its  eidstence 
as  a  rule." 

Reg.  Y.  Bamber,  p.  494,  decides  that  prescriptive  liability 
to  repair  a  highway  does  not  extend  to  the  case  of  the  road 
and  the  subjacent  soil  being  swept  away  by  the  sea. 

Clayton  v.  Corby ^  p.  527,  is  a  rather  interesting  case  on  the 
limits  within  which  a  profit  a  prendre  can  be  claimed.  The 
defendant  sought  to  justify  taking  out  of  the  plaintiff's  land 
as  much  clay  as  he  wanted  for  his  adjoining  brick-kiln.  This 
was  held  to  be  bad  as  amounting  to  a  claim  of  right  to  dig  the 
plaintiff,  so  to  speak,  out  of  his  freehold :  for  no  limit  appeared 
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to  the  amount  of  his  soil  which  might  be  removed.  In 
Roman  law  it  was  held  quite  similarly  that  a  servitude  of 
this  kind,  ^'  calcis  coquendae  et  cretae  eximendae/'  must  be 
limited  to  some  actual  use  of  the  dominant  tenement ;  a  right 
to  dig  clay  in  another  man's  land  to  make  pottery  for 
sale  would  amount  to  usufruct :  D.  viii.  3,  de  serv.  praed. 
rust  5,  6  §  pr. 

Mercer  v.  Whall^  p.  544,  gives  some  interesting  particulars 
as  to  the  history  of  practice  in  jury  trials. 

Wharton  v.  Mackenzie^  p.  584,  is  still  important  as  a  guide 
to  the  exceptional  reasons  which  may  bring  things  usually  in 
the  nature  of  luxuries  within  the  description  of  necessaries 
for  an  infant 

Evans  v.  Collins^  p.  647,  is  undoubtedly  very  good  law, 
and  the  only  thing  to  be  said  about  it  now  is  that  Derry  v. 
Peek  J  14  App.  Ca.  337,  has  carried  the  protection  of  the 
defendant  in  an  action  for  deceit  a  step  farther;  for  since 
the  decision  of  the  House  of  Lords  in  that  case  he  is  entitled 
to  succeed  if  it  is  found  as  a  fact  that  at  the  time  of  making 
his  statement  he  believed  it  to  be  true,  whether  he  had  "good 
and  probable  reason  "  for  so  believing  or  not. 

Evans  v.  Gwyn^  p.  665,  is  a  curious  example  of  a  suit 
for  defamation  in  the  spiritual  court,  which  was  prohibited 
because  part  of  the  alleged  defamation  charged  an  offence  at 
common  law,  and  the  sentence  had  proceeded  upon  the 
whole,  and  therefore,  to  some  extent,  on  matter  not  of 
spiritual  jurisdiction. 

It  is  not  very  easy  to  know  exactly  what  Gregory  v.  Duke 
of  Brunswick^  pp.  759  and  897,  decided,  notwithstanding  the 
modicum  of  light  thrown  upon  it  in  Quinn  v.  Leathern^  which 
is  itself,  for  a  recent  leading  case,  not  so  lucid  as  might  be 
desired.  But,  if  more  or  less  obscure  in  law,  it  is  certainly 
an  amusing  case  in  fact.  The  plea  that  the  defendants,  out 
of  pure  loyalty  and  regard  for  public  morals,  did  "a  little 
hoot,  hiss,  groan,  and  yell  at  the  plaintiff,  and  make  a  little 
noise,  outcry,  and  uproar  at  and  against  the  plaintiff,  as  for 
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the  causes  aforesaid  they  lawfully  might/'  is  probably 
unique. 

Wilson  y.  Tumman^  p.  770,  is  a  case  of  some  importance 
on  the  principle  of  ratification,  enriched  with  a  very  learned 
note  (p,  773)  by  Serjeant  Manning.  Another  good  specimen 
of  his  work  appears  in  May  v.  Taylor^  at  p.  779. 

A  writ  of  right  appears  for  the  last  time  in  England,  it  is 
believed,  in  Davies  v.  Lowndes^  p.  783. 

Startup  V.  Macdanaldj  p.  810,  is  believed  to  be  still  an 
unique  authority  on  the  question  of  what  is  sufficient 
performance  of  a  contract  with  regard  to  time  and  place. 
The  rule  laid  down  is  logically  defensible,  but  not  very 
business-like.  It  can  hardly  be  said,  however,  that  the  law 
calls  for  amendment,  as  two  generations  have  passed  without 
any  similar  question  coming  before  the  Courts. 
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(1)  The  description  of  Mr.  Justice  Erskine  as  a  knight  in  the  earlier 
volumes  of  Manning  and  Granger's  Eepoi*t8  was  erroneous.  As  a  peer's 
son  he  would  not  have  been  knighted  in  the  ordinary  course ;  and  the  lists 
of  the  Judicial  Committee  in  Moore's  Privy  Council  Heports,  and  of  the 
Benchers  of  Lincoln's  Inn  in  the  Law  List  down  to  1863  (confirmed  by 
the  description  of  the  Right  Hon.  Thomas  Erskine  in  a  deed  of  which  a 
copy  is  before  me),  show  that  in  fact  he  was  not. — ^F.  P. 
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CHANCERY. 


The  marquis  op  HERTFORD  v.  LORD  LOWTHER  (1). 

(Countess  Zichy's  Case.) 

(7  Beav.  1—9  and  Addenda ;  S.  0.  13  L.  J.  Ch.  41 ;  7  Jur.  1167.) 

Generally,  choses  in  action  do  not  pass  by  a  bequest  of  ''goods  and 
cliattels,"  in  a  particular  locality. 

Bequest  of  "  aU  the  goods  and  chattels,  plate,  linen,  money  at  the  bankers 
or  stock  in  the  Monte  de  Milano,  linen,  horses,  carriages,  &c,  I  may  die 
possessed  of  at  M." :  Held,  not  to  pass  Polish  certificates  and  Neapolitan 
bordereaux  (being  Oovemment  obligations),  there  situate,  entitling  the 
bearers  to  receive  the  interest  and  capital  at  a  future  time.  Held  also,  that 
such  securities  could  not  be  considered  as  money  or  cash ;  and,  3rdly,  that 
not  having  their  locality  at  M.,  they  did  not  pass  under  the  words  "et  coetera 
atM." 

By  a  codicil  to  his  will,  dated  the  8rd  of  May,  1827,  the  late 
Marquis  of  Hertford  bequeathed  as  follows : 

"I  give  and  bequeath  to  Charlotte  Leopoldina,  now  Countess 
Emanuel  de  Zichy,  over  all  other  bequests  and  legacies,  all  the 
goods  and  chattels,  plate,  linen,  money  at  the  bankers  or  stock  in 
the  Monte  de  Milano,  linen,  horses,  carriages,  &c.,  I  may  die 
possessed  of  at  Milan,  or  in  Lombardy,  on  condition  she  gives  8,000Z. 
sterling  to  the  Casa  d'Assicurazione,  to  make  an  annuity  for  the 
life  of  Angelica  Felicite  Borel,  (late  of  Milan,  No.  1,246,  Contrada 
di  Monte,  and  of   No.    8,  Rue   Provence  at   Paris,)   *and  that 


(1)  In  re  Prater  (1887)  36  Ch.  D. 
473,  rev.  37  Ch.  481 ;  67  L.  J.  Ch. 
342,  58  L.  T.  784 ;  Jfi  re  Bohson  [1891] 

B.R, — VOL.  liXIV. 


2  Ch.  559,  661,  60  L.  J.  Ch.  861,  66 
L.  T.  173. 


1843. 
JuHe  12. 
I>ee.  14. 

HaU  Court. 

Lord 

Lanodalb, 

M.R. 

[1] 


[•2] 


2  1843.    CH.    7  BEAV.  2—6.  [b.b. 

Thb         her  husband  gives  her  power  to  hold  this  as  her  own  separate 

Mabquisof  i.  a        j«  •!  »f 

Hertford     property.     A  codicil. 

V'  **  Hertford." 

Lord 

LowTHBR.  The  testator,  at  the  time  of  his  death,  was  the  owner  of  property 
at  Milan  of  various  descriptions  and  of  considerable  value,  the 
particulars  of  which  the  Master  set  forth  in  a  schedule  to  his  report, 
and  amongst  them  he  included  the  following  particulars : 

600  Polish  certificates  A,  of  800  florins  each,  with  5  per  cent, 
interest,  payable  1st  January  and  1st  July  ;  in  total,  180,000  florins. 

1,259  Polish  certificates  B,  of  200  florins  each,  without  interest ; 
in  total,  251,800  florins. 

Four  certificates  of  the  Vienna  loan,  to  be  reimbursed  Ist  January, 
1843,  of  870  florins  each ;  in  total  1,480  florins. 

Seventeen  certificates  of  the  Vienna  loan,  1831,  of  500  florins 
each,  nominal  capital,  without  interest ;  in  total,  8,500  florins. 

Eight  bordereaux,  each  bearing  10  coupons  of  six  months' 
interest  of  12  ducats  and  50  grains,  relative  to  the  Neapolitan 
State  obligations. 

The  Master  found  that,  together  with  other  property  of  various 
kinds,  these  certificates  and  bordereaux  passed  to  the  Countess 
Zichy,  by  the  codicil  of  the  8rd  day  of  May,  1827. 

The  plaintiff  took  exceptions  to  this  report,  which  now  came  on 
for  argument. 
[3]  The  precise  nature  of  the  certificates  and  bordereaux  did  not 

appear  upon  the  report ;  but  the  Master  had  treated  them  as 
negotiable  securities  which  passed  by  delivery.  Previous  to  judg- 
ment being  delivered,  authenticated  translations  were  obtained, 
from  which  the  Court  considered  that  they  "constituted  the  bearers 
the  persons  entitled  to  receive,  at  future  times,  the  interest  and 
capital  to  which  the  instruments  respectively  were  the  evidence  of 
title." 

Mr.  Kindersley  and  Mr.  Schomberg,  in  support  of  the  excep- 
tions.    *     *     * 

[  6  ]  Mr.  G.  Turner  and  Mr.  Tripp,  contra.  *     *     * 

[  6  ]  Mr.  Kindersley,  in  reply. 

[The  principal  cases  cited  by  counsel  are  referred  to  in  the 
judgment.] 

The  Master  of  the  Rolls  reserved  his  judgment. 


TOIi.  IiXIV.] 
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The  Mastbb  of  thb  Bolls  : 

After  the  arguments  were  concluded,  I  was  requested  to  suspend 
my  jadgment,  until  the  parties  had  obtained  authenticated  transla- 
tions of  the  instruments  in  question. 

Such  translations  have  since  been  supplied  to  me ;  the  documents 

appear  to  me  to  be  evidences  of  obligations  ^entered  into  by  the 

Governments  established  in  Poland,  Austria,  and  Naples  respectively ; 

and  they  appear  to  be  so  expressed,  as  to  constitute  the  bearers  the 

persons  entitled  to  receive,  at  future  times,  the  interests  and  the 

capitals  of  the  title  to  which  the  instruments  respectively  are  the 

evidence.    The  Master  has  treated  them  as  negotiable  securities 

^hich  pass  by  delivery. 

The  question  is,  whether  they  pass  by  the  words  of  the  bequest. 

The  Master  has  considered  that  they  are  comprehended  within 

the  true  meaning  of  the  words  **  goods  and  chattels,"  and  that  the 

extensive  meaning  of  these  words  is  not  reduced  by  the  effect  of  the 

words :  "  I  may  die  possessed  of  at  Milan  or  in  Lombardy,"  which 

follow  after  the  enumeration  of  many  particulars  which  he  has 

distinctly  named. 

From  the  words  which  are  used,  it  appears  to  me  so  probable  that 
the  testator  intended  to  give  this  lady  all  which  he  had  at  Milan, 
that,  independently  of  authority,  I  should  have  concurred  in  the 
Master's  opinion. 

But  in  Green  v.  Symond$  (i)  Lord  King  held  that  a  gift  of  all  the 
testator's  goods  and  moveables  whatsoever  in  his  study,  except 
books  and  writing,  did  pass  money  and  plate  found  there,  but  did 
not  pass  securities  for  money,  they  being  choses  in  action. 

In  Lady  Aylesbury's  case  (2),  Lord  Hardwickb  held,  that  a  gift 
of  the  testator's  house  and  all  that  should  be  in  it  at  his  death, 
though  it  passed  cash  and  bank  notes,  did  not  pass  promissory 
notes  and  securities,  as  they  were  evidence  of  title  to  things  out  of 
the  house,  and  not  to  things  to  it. 

In  Chapman  v.  Hart  (8)  the  same  Judge  declared,  that  no  securi- 
ties for  money,  nor  other  choses  in  action,  passed  by  a  bequest  of 
all  goods  and  chattels  in  the  testator's  house,  or  on  board  the  ship 
Warwick.  Bank  notes  might  pass,  because  the  Court  considered 
them  as  cash. 
In  Moore  v.  Moore  (4)  Lord  Thublow  (as  Lord  Redbsdale  says 
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on  a  view  of  all  preceding  cases  on  the  subject)  decided,  that  a 
lep;acy  of  "  all  the  testator's  goods  and  chattels  in  Suffolk,"  did  not 
pass  a  bond  which  was  in  the  testator's  house  there. 

In  the  case  of  Fleming  v.  Brook  (i),  Lord  Rbdesdalb  held,  that 
bonds  and  bankers'  receipts  did  not  pass  by  a  gift  of  "all  the 
testator's  property,  of  whatever  nature  or  kind  the  same  might  be  " 
in  a  particular  house. 

And  in  Brooke  v.  Turner  (2),  the  Vicb-Chancbllor  of  ENauLKB 
held,  that  country  bank  notes,  promissory  notes,  and  accountable 
memoranda,  did  not  pass,  under  the  description  of  "  property  of 
every  sort  and  kind,  over  which  the  testatrix  had  a  disposing  power, 
in  or  about  a  dwelling-house." 

It  does  not  appear  to  me  that  the  effect  of  these  authorities  is 
altered  by  the  cases  of  Kendally.  Kendall{3),  and  Arnold  v.  Arnold  (4), 
which  were  cited.  In  Kendall  v.  Kendall  the  gift  was  not  confined 
to  property  in  any  particular  place ;  and  in  Arnold  v.  Arnold  the 
gift  was  of  all  wines  and  property  in  England,  and  the  particulars 
claimed  by  the  legatees  were  found  to  be  the  testator's  property 
in  England  at  the  time  of  his  decease. 

In  the  cases  to  which  I  have  referred,  the  securities  were  held 
not  to  be  property  in  the  places  where  the  securities  were,  but 
choses  in  action  and  evidences  of  property  existing  elsewhere ;  and 
the  distinction  attempted  to  be  made  in  this  case,  between  securities 
which  pass  by  delivery  and  those  which  require  something  more 
than  delivery,  has  not  been  observed.  Lord  Eldon  (5)  said,  that 
he  did  not  know  why,  in  these  cases,  bank  notes  were  considered 
as  cash,  for  he  thought  them  just  in  the  same  situation  as  promis- 
sory notes  and  securities,  which  were  the  evidences  of  title  to  things 
out  of  the  place.  Perhaps  the  reason  might  be  found,  in  the  common 
habit  of  men  to  speak  of  bank  notes  as  cash,  and  the  manifest  defeat 
of  their  testamentary  intentions,  which  would  be  the  effect  of  the 
Court  not  so  considering  them ;  but  be  this  as  it  may,  I  consider 
myself  bound  by  authority,  and  that  choses  in  action  do  not  pass 
under  the  words  "  goods  and  chattels  "  in  a  particular  locality. 

I  do  not  think  that  the  securities  can  be  considered  as  money  or 
cash,  and  the  words  "  et  cetera  "  which  were  relied  on  in  argument, 
can  only  be  extended  to  things  which  the  testator  was  possessed  of 
at  Milan,  or  in  Lombardy  ;  and  the  authorities  determine  that,  in 
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such  cases,  choses  in  action  (except  bank  notes)  are  not  considered 
as  having  the  locality  of  the  places  where  the  securities  are.  Being 
of  opinion  that,  in  that  sense,  the  certificates  and  bordereaux  are 
choses  in  action — evidences  of  title  to  property  elsewhere — I  think 
that  they  did  not  pass  by  the  codicil,  and  that  the  exception  to  the 
Master's  report  mast  be  allowed. 

Note. — The  parties  appealed  to  the  Lord  Chancellor,   [who  [See  Addenda 
affirmed  the  judgment  of  the  Mastbr  op  the  Rolls,  Dec.  20,  1845.      ^      ^*^*^ 
No  report  of  this  appeal  can  be  found.] 


YOUNG  V.   ENGLISn. 

(7  Bear.  10—18 ;  S.  C.  13  L.  J.  Ch.  76.) 

A.  B.,  an  equitable  mortgagee,  lent  the  title  deeds  to  C.  D.  tlie  mortgagor, 
to  enable  him  to  arrange  a  sale  of  the  property.  G.  D.  was  indebted  to 
A.  B.,  both  on  the  mortgage  and  on  a  trade  account.  C.  D.  paid  to  A.  B. 
a  part  of  the  produce  of  the  sale ;  but  there  was  no  evidence  of  his  having 
made  any  express  appropriation  of  that  payment.  Held,  that  it  must  be 
tmderstood  that  the  payment  was  made  on  the  mortgage  account,  and  that 
A.  B.  had  no  right  to  appropriate  it  to  the  trade  account. 

A  mortgagor,  who  had  borrowed  the  title  deeds  from  an  equitable  mort- 
gagee, to  enable  him  to  sell  the  property,  handed  them  to  his  solicitor,  in 
order  to  complete.  The  mortgagee  acquiesced  in  the  sale  :  Held,  that  the 
solicitor  had  a  lien  on  the  deeds  for  his  costs  of  the  transaction  only,  but 
not  for  his  other  claims  for  costs  against  the  mortgagor. 

In  the  year  1835,  the  defendant  English,  who  was  entitled  to 
a  leasehold  house  and  premises  in  St.  James's  Street,  borrowed 
800L  from  the  plaintiff  Young,  on  the  security  of  certain  promissory 
notes,  a  warrant  of  attorney  to  confess  judgment,  and  an  agreement 
that  English  would,  at  a  future  time,  deliver  up  to  him  the  lease 
and  other  deeds  belonging  to  the  premises.  Pursuant  to  the  agree- 
ment, the  lease  and  deeds  were  actually  delivered  to  the  plaintiff 
in  the  year  1837,  and  200Z.,  part  of  the  debt,  being  afterwards  paid, 
the  plaintiff  remained  equitable  mortgagee  of  the  premises  for  the 
8am  of  600L  and  interest. 

The  defendant  English  carried  on  the  business  of  an  hotel  keeper 
npon  the  premises,  and  the  plaintiff,  being  a  wine  and  spirit 
merchant,  supplied  English  with  goods,  in  respect  of  which,  a 
debt  became  due  to  him  in  addition  to  the  mortgage.  In  1840, 
the  plaintiff  having  the  lease  and  other  deeds  as  equitable  mortgagee 
for  6001.  and  interest,  and  being  also  a  creditor  of  English  for  goods 
sold  and  delivered,  the  trustees  for  the  Conservative  Club,  who 
vere  defendants,  by  their  solicitors,  applied  to  English  to  dispose 
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YouKG      of  his  interest  in  the  lease,  and  give  ap  his  business  as  an  hotel 
English,     keeper,  in  order  that  the  house  might  be  converted  into  a  club  house ; 
[  *n  ]       *and  after  some  treaty,  English  agreed  to  this,  in  consideration  of 
the  sum  of  1,150Z.  to  be  paid  him. 

Upon  the  terms  being  agreed  to,  English  desired  the  defendant 
Mr.  Henry  Walker,  whom  he  employed  on  other  occasions  as  his 
solicitor,  to  act  for  him  in  completing  the  sale.  Mr.  Walker  stated 
that  he  should  want  the  lease  and  title  deeds ;  English  undertook 
to  procure  them,  and  he  accordingly  applied  to  Mr.  Farrell,  an 
agent  of  the  plaintiff,  in  whose  possession  the  deeds  were,  for  a  loan 
of  them  for  two  or  three  days ;  and  the  plaintiff  having  consented  to 
lend  them  on  terms,  they  were,  on  the  3rd  day  of  November,  1840, 
placed  in  the  hands  of  English,  upon  his  signing  and  delivering  to 
Farrell  a  memorandum  dated  on  the  same  day,  and  in  these  words : 
"I  hereby  acknowledge  to  have  received  from  you  the  different 
deeds  hereafter  specified,  relating  to  my  house,  the  '  St.  James's 
Eoyal  Hotel,'  88,  St.  James's  Street,  which  I  undertake  to  return 
safe,  on  or  before  Friday  next,  the  6th  of  the  present  November." 
At  the  foot  of  the  memorandum  was  a  list  of  the  deeds,  and  to  the 
list  was  subjoined  this  note :  ''  The  whole  of  the  above  documents 
being  in  deposit  with  Mr.  Young  (the  plaintiff),  as  securities  for 
monies  advanced  to  me  (English),  and  yet  remaining  unpaid." 

English  having  thus  obtained  the  deeds,  carried  them  to  Walker, 
and  gave  him  instructions  to  do  what  was  necessary  for  carrying 
the  sale  into  effect. 

Mr.  Walker,  by  his  answer,  which  had  not  been  replied  to,  said 
positively,  that  at  the  time  when  the  deeds  were  so  delivered  to 
him,  English  did  not  inform  him,  nor  did  he  know,  or  in  any  way 
suspect,  that  the  plaintiff,  or  any  other  person,  had  any  equitable  or 
[  *12  ]  other  mortgage  on  *the  premises,  or  any  lien  or  claim  on  the  deeds 
relating  thereto. 

Mr.  Walker  prepared  the  abstract  of  title  from  the  deeds,  com- 
municated with  the  solicitors  of  the  purchasers,  and  on  the  16th 
day  of  November,  1840,  the  agreement  in  writing  for  the  sale  was 
settled  and  approved. 

In  the  mean  time,  English  had  not  performed  his  undertaking 
to  return  the  deeds  to  the  plaintiff ;  and  having  stated  (when  he 
was  applied  to  on  the  subject)  that  he  had  delivered  them  to 
Walker,  the  plaintiff  became  alarmed,  and  on  the  18th  of  November, 
Messrs.  Wood  and  Ellis,  his  solicitors,  wrote  to  Walker  as  follows : 
"We  find  that  Mr.  Young  has  allowed  Mr.  English  of  the  *St. 
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James's  Hotel,'  to  have  the  deeds  of  that  house,  for  the  purpose  of  Youno 
enabling  you,  as  his  solicitor,  to  prepare  and  settle  an  agreement  English. 
for  the  disposition  of  the  residue  of  the  term  therein.  Under 
these  circumstances,  it  is  right  that  Mr.  Young  should  have  your 
acknowledgment  that  you  hold  them  for  him,  subject  to  immediate 
return  to  him  on  demand,  in  order  that  no  doubt  or  difficulty  may 
hereafter  arise,  by  reason  of  the  special  accommodation  so  offered 
to  Mr.  English.  We  shall  be  obliged,  therefore,  by  the  receipt 
of  such  acknowledgment  and  undertaking,  in  due  form,  at  your 
earliest  convenience." 

Mr.  Walker  did  not,  upon  the  receipt  of  the  letter,  appear  to  have 
made  immediate  enquiries  into  the  foundation  of  the  plaintiff's 
claim.  If  he  had  done  so,  he  would  then,  at  least,  have  known  that 
the  plaintiff  was  clearly  entitled  as  equitable  mortgagee,  and  that 
the  purchase  money  ought  to  be  applied  in  satisfaction  of  his  debt. 

Instead  of  making  such  enquiry,  Mr.  Walker  returned  a  very  [  13  ] 
unsatisfactory  answer  to  the  letter  of  Wood  and  Ellis.  English 
misrepresented  the  real  facts  of  the  case,  and  apparently  misled 
Mr.  Walker  as  well  as  the  plaintiff,  by  telling  the  former  that  he 
had  satisfied  the  latter.  Mr.  Walker,  notwithstanding  the  letter 
of  the  13th  of  November,  and  another  letter,  dated  the  16th  of 
November,  which  he  received  from  Wood  and  Ellis,  proceeded  to 
the  completion  of  the  agreement  with  the  trustees  of  the  Conserva- 
tive Club,  without  paying  any  regard  to  the  claim  of  the  plaintiff. 
The  agreement  was  engrossed ;  it  was  executed  by  English ;  the 
sum  of  800Z.  was  paid  to  English  in  part  of  the  purchase  money, 
and  the  purchasers  were  let  into  possession  on  the  18th  day  of 
November.  By  the  agreement,  the  sum  of  SOO/.,  further  part  of 
the  purchase  money,  was  to  be  paid  on  the  20th  of  January,  1841, 
and  the  remainder,  being  550Z.>  on  the  29th  of  September,  1841, 
and  Mr.  Walker  signed  an  undertaking  to  deliver  up  the  title  deeds 
on  the  execution  of  the  assignment.  English,  notwithstanding  his 
having  misrepresented  some  of  the  facts,  called  on  the  plaintiff  and 
paid  him  the  800Z.  which  he  had  received  as  the  first  instalment  of 
^e  purchase  money ;  but  on  the  28rd  of  January,  1841,  English 
received  the  second  instalment  of  800Z.  and  then  absconded. 

This  bill  was  filed  on  the  2nd  of  March,  1841,  and  prayed  that 
the  plaintiff  might  be  declared  to  have  a  lien  upon  the  unpaid 
purchase  money,  for  the  amount  of  what  is  due  to  him  ;  and  that 
he  might  be  declared  to  have  been  entitled  to  apply  3001.  (part  of 
the  purchase  money  which  had  been  paid  to  him)  towards  the 
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Young       discharge  of  a  book  debt ;  that  accounts  might  be  taken  of  the 

Bnolibh.     parcbase  money  unpaid,  and  of  what  remained  due  to  him  ;  that 

the  purchasers  might  be  declared  not  to  be  entitled  to  a  sum    of 

[  •!*  ]  67i.  2«.  5d.,  which  they  claimed  in  *respect  of  rent ;  and  that  as 
against  the  plaintiff's  claim,  the  defendant,  Mr.  Walker,  had  not 
«ny  lien  on  the  lease  and  title  deeds,  for  his  general  bill  of  costs 
against  Mr.  English.  Walker,  as  before  stated,  by  his  answer, 
denied  all  notice  of  the  plaintiff's  claim,  and  he  thereby  claimed 
such  a  lien  as  the  Court  should  consider  him  entitled  to.  A  replica- 
tion was  filed  to  his  answer,  which  was  afterwards  withdrawn,  and 
he  was  examined  as  a  witness  on  behalf  of  the  plaintiff. 

In  January,  1842,  English  became  bankrupt,  and  his  assignees 
were  brought  before  the  Court  by  supplemental  bill. 

Mr,  Pemberton  Leigh  and  Mr.  Bagshawe  for  the  plaintiff: 

The  defendant,  Walker,  who  claims  merely  an  equity,  is  entitled 
to  such  interest  only  as  English  himself  had  ;  English  had  expressly 
undertaken  to  return  the  deeds,  which  in  equity  both  he  and  his 
solicitor  are  bound  to  perform.  Walker,  therefore,  has  no  lien 
whatever. 

As  no  appropriation  was  made  by  English  of  the  300Z.  paid  by 
him,  the  plaintiff  has  a  right  to  attribute  it  to  the  trade  account  (i), 
thus  leaving  the  equitable  mortgage  undischarged. 

Mr.  Goodeve  for  Walker.     ♦     *    * 

[  IB  ]  Mr.  G,  Turner,  for  the  trustees  of  the  Conservative  Club, 

claimed  to  be  entitled  to  deduct  from  the  purchase  money  671.  2s.  Bd., 
being  such  portion  of  the  ground  rent  due  at  Lady  Day,  1841,  as 
accrued  due  before  possession  was  given  up. 

Mr.  Kindersley^  for  the  assignees,  claimed  to  be  entitled  to  the 
unpaid  purchase  money,  on  the  ground  that  the  deeds  were  in  the 
order  and  disposition  of  the  bankrupt ;  secondly,  that  the  plaintiff 
had  no  right  to  make  the  appropriation  of  the  800Z.  which  he 
contended  for,  as  that  sum  formed  part  of  the  produce  of  the 
mortgaged  premises,  and  must  be  taken  to  have  been  paid  in  part 
discharge  of  the  mortgage  thereon  ;  thirdly,  that  a  great  portion  of 
the  purchase  money  was  the  consideration  for  the  good  will  of  the 
business,  on  which  neither  the  plaintiff  nor  Walker  could  have 
any  claim. 

(1)  Seo  Devaynea  v.  Noble  (Clayton's  case),  15  E.  E.  131  (1  Mer.  605,  606). 
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Mr.  Pemberton  Leighy  in  reply.     *     *     *  Toimo 

The  Masteb  of  the  Bolls  :  JD«?  22 

Four  questions  are  made.  p"^. 

First.  The  assignees  claim  to  be  entitled  to  the  remaining 
purchase  money,  on  the  ground  that  the  deeds  were  in  the  order 
and  disposition  of  the  bankrupt.  For  this  claim  there  is  no 
foundation. 

Secondly.  The  plaintiff,  being  creditor  in  respect  of  his  mort- 
gage debt,  and  also  in  respect  of  a  book  debt,  claims  to  be  entitled 
to  the  sum  of  3002.,  which  he  received  on  the  19th  of  November, 
1840,  in  satisfaction  of  the  book  debt.  In  support  of  his  claim,  in 
that  respect,  he  alleges,  that  nothing  was  said  as  to  the  application 
of  the  money  which  he  received,  and  he  insists,  that  in  the  absence 
of  express  direction,  he  has  a  right  to  make  the  application  most 
beneficial  to  himself.  But  it  appears  to  me,  from  the  nature  of 
the  transaction,  that  English  paid  this  money  only  in  respect  of 
the  plaintiff's  right  to  the  mortgage,  and  that  it  must,  from  the 
circomstances,  be  understood,  that  English  meant  the  payment 
to  be  applied  towards  satisfaction  of  the  mortgage. 

Thirdly.     The  purchasers  claim  to  be  entitled  to  deduct  from  the 
purchase  money  the  sum  of  67Z.  2«.  Bd.,  being  such  portion  of  the 
ground  rent  due  at  Lady  Day,  *1841,  as  accrued  due  before  posses-       [  *17  ] 
sion  was  given  up.    The  agreement  however  affords  no  foundation 
for  this  claim,  and  I  am  of  opinion  that  it  cannot  be  sustained. 

Fourthly.  Mr.  Walker  claims  to  have  a  lien  on  the  deeds,  not 
only  for  the  costs  of  completing  the  purchase,  but  also  for  a  general 
bill  of  costs,  which  he  states  that  he  has  against  English. 

The  replication  to  his  answer  was  withdrawn,  and  the  plaintiff 
has  examined  him  as  a  witness.  The  consequence  of  which  is, 
that  his  answer  must  be  taken  to  be  true,  and  the  plaintiff  must 
pay  him  his  costs  of  the  cause.  He  has  further  contended,  that  he 
is  entitled  to  have  his  claim  allowed  to  its  fullest  extent ;  but  any 
qnestion  on  the  subject  is,  in  this  case,  precluded  by  the  form  of 
the  answer,  in  which  Mr.  Walker  says  that  he  claims  such  a  lien 
^  the  C!ourt  shall  consider  him  entitled  to  ;  and  having  considered 
what  he  is  entitled  to,  I  am  of  opinion  that  his  lien  extends  only  to 
the  costs  incurred  in  completing  the  purchase  for  which  the  deeds 
were  placed  in  his  hands. 

The  plaintiff  is  now  seeking  the  benefit  of  the  purchase  in  which 
be  acquiesced  from  the  beginning,  and  he  cannot  have  the  remaining 
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YOUNO 

English. 
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purchase  money  without  paying  to  Mr.  Walker  the  proper  costs  of 
the  transaction  by  which  it  was  made  available ;  but  to  extend  the 
lien  further,  would  be  to  allow  Mr.  Walker  to  profit  by  the  fraud  of 
his  own  client,  and  that,  in  a  case  where  a  little  proper  attention 
on  his  own  part,  would  have  procured  him  full  information  of  all 
the  circumstances.  I  think  that  Mr.  Walker  is  entitled  to  his  costs 
of  the  suit,  only  because  the  plaintiff  has  thought  proper  to  examine 
him  as  a  witness. 

Mr.  Walker  alleging  that  the  purchase  money  to  be  paid  by  the 
club  was  in  part  for  the  relinquishment  by  English  of  his  business 
as  an  hotel  keeper,  has  endeavoured  to  resist  the  plaintiff's  claim, 
on  the  ground  that  his  lien  extends  only  to  so  much  of  the  purchase 
money  as  ought  to  be  attributed  to  the  leasehold  interest  in  the 
premises ;  but  in  the  circumstances  of  this  case,  I  am  of  opinion 
that  no  such  distinction  can  be  maintained. 

An  account  must  be  taken  of  what  remains  due  to  the  plaintiff 
on  his  mortgage ;  and  in  taking  the  account  credit  must  be  given 
for  the  sum  of  300Z.  paid  on  the  19th  of  November,  1840.  An 
account  must  also  be  taken  of  what  remains  due  from  the  trustees 
of  the  Conservative  Club  for  the  purchase  money.  The  costs  of  the 
suit  and  the  costs  of  Mr.  Walker  in  completing  the  purchase  most 
be  taxed :  what  is  due  to  the  trustees  and  Mr.  Walker  must  be  paid  ; 
the  residue  must  be  paid  to  the  plaintiff  towards  satisfaction  of  his 
mortgage ;  and  on  such  payment,  Mr.  Walker  must  deliver  up  the 
deeds  to  the  trustees  of  the  Club. 


1843. 
Dee.  6, 

Rolls  Court, 

Lord 

Lanodals, 

M.R. 

[42] 


NICHOLLS  V.   STEETTON(l). 

(7  Beav.  42—45.) 

A.  on  being  articled  to  B.,  covenanted  not  to  be  concerned  for  any  of  B.'a 
clients,  and  to  forfeit  100^  for  any  such  breach.  A.  after  being  admitted, 
acted  in  contravention  of  this  covenant.     He  was  restrained  by  injunctioD. 

And  see  the  judgment  of  the  Court  of  Queen's  Bench  in  respect  of  the 
same  covenant  reported  in  NichoUe  v.  Stretton(2), 

In  January,  1888,  the  plaintiff  took  the  defendant  as  an  articled 
clerk  for  five  years  without  premium.  At  the  same  time,  an  inden- 
ture was  executed  between  them,  whereby  the  defendant  covenanted 


(1)  Baiues  v.  Geary  (1887)  35Ch.D. 
154,  56  L.  J.  Ch.  935,  56  L.  T.  567 ; 
Baker  v.  Hedgecock  (1888)  39  Ch.  D. 
520,  57  L.  J.  Ch.  889,  59  L.  T.  361 ; 
MilU  V.  Dunham  [1891]  1  Ch.  576,  60 


L.  J.  Ch.  362,  64  L.  T.  712;  PerUv. 
Haalftld  [1892]  2  Ch.  149,  61  L.  J.  Ch. 
409,  66  L.  T.  666. 
(2)  10  a  B.  346. 
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that  he  would  not,  during  the  said  term  of  five  years,  nor  at  any     Nicholls 
time  after  the  expiration  of  such  term,  either  directly  or  indirectly,     Strbtton. 
interfere,  or  intermeddle  with,  or  be  concerned,  as  attorney,  agent, 
or  otherwise,  for  any  person  who  had  already  been,  or  who  should, 
from  time  to  time  thereafter,  become  or  be  the  client  or  corre- 
spondent in  business  of  or  with  the  plaintiff,  or  any  partner  or 
partners  he  might  admit  to  a  share  or  shares  with  him,  or  any 
person  or  persons  to  whom  he  might  sell  or  assign  the  whole  or 
any  part  of  his  business  or  profession  of  attorney,  solicitor,  and 
conveyancer.     And  that  he  the  defendant  would  not  act  as  partner 
clerk,  or  assistant  with  or  to  any  person  or  persons  who  should 
interfere  or  intermeddle  as  aforesaid.    And  in  case  the  defendant 
should  commit  any  breach  or  breaches  of  his  said  covenants,  pro- 
mise, and  agreements,  he  should  forfeit  and  pay,  as  and  for  liqui- 
dated damages,  the  sum  of  lOOZ.  for  every  such  breach.  And  it  was 
thereby  declared,  that  each  day's  repetition  or  continuance  of  any 
interference  or  intermeddling,  as  aforesaid,  should  be  deemed  a  fresh 
breach  of  covenant,  and  incur  a  new  and  separate  penalty  and  right 
of  action.     Provided  nevertheless,  that  the  same  covenant  was  not 
to  restrict  the  defendant  from  being  concerned  in  business  for  any 
of  the  connections  of  the  said  defendant,  who  might,  through  his 
introduction,  become  clients  of  the  plaintiff,  and  being  on  *the       [  *^3  ] 
lx)ok8  of  the  plaintiff,  admitted  by  him  to  have  been  so  introduced 
by  the  said  defendant.    And  it  was  thereby  expressly  declared,  that 
it  was  the  true  intent  and  meaning  of  the  now  stating  deed  and  of 
the  said  articles  of  clerkship,  that  the  plaintiff  should  not  be  obliged 
to  continue  the  said  Charles  Marston  Stretton  in  his  service,  against 
his  will,  during  the  whole  or  any  part  of  the  said  term  of  five 
years,  but  that  the  said  defendant  should  and  would,  notwithstand- 
ing the  said  articles  of  clerkship,  at  any  time  quit  the  service  of  the 
plaintiff,  on  receiving  from  the  plaintiff  one  week's  notice  in  writing 
BO  to  do,  the  plaintiff  thereby  agreeing  to  assign  the  said  articles  of 
clerkship  to  such  other  attorney  as  the  defendant  might,  in  such 
case,  require,  but  such  assignment  of  the  said  articles  of  clerkship, 
^as  not    to  affect    or  invalidate  the  covenants,  promises,  and 
agreements  therein  contained. 

At  the  expiration  of  the  articles  in  1843,  the  defendant  left  the 
plaintiff  and  was  admitted  an  attorney. 

The  plaintiff,  finding  that  the  defendant  transacted  business  for 
some  country  solicitors  who  had  been  his  clients  and  connections^ 
filed  this  bill,  praying  that  the  defendant  might  be  perpetually 
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KioHOLLs     restrained  by  injanction  from  interfering  or  intermeddling   with, 
Stbbtton.     or  being  concerned,  as  an  attorney,  agent,  or  otherwise,  for   any 

client  or  correspondent  of  the  plainti£f,  or  of  the  plaintiff  and  his 

partners,  in  the  plaintiff's  business  of  an  attorney,  solicitor,  or 

conveyancer. 
A  motion  was  now  made  for  an  injunction  in  the  terms  of  the 

prayer. 

[  a  ]  Mr.  Pemberton  Leigh  and  Mr.  Goodeve,  for  the  plaintiff,  relied 

on  Whittalcer  v.  Howe  (i). 

Mr.  Kindersley  and  Mr.  Rogers,  for  the  defendant : 

The  covenant  is  in  restraint  of  trade,  and  so  oppressive  in  its 
nature,  that  this  Court,  if  asked,  would  not  interfere  and  direct 
specific  performance,  but  would  leave  the 'plaintiff  to  his  action  for 
damages.     If  so,  it  should  not  grant  the  injunction.     The  defen- 
dant was  liable  to  be  turned  away  at  a  week's  notice,  and  yet,  by 
the  strict  terms  of  the  deed,  if  the  plaintiff  had  ceased  to  be  employed 
by  a  client  before  the  defendant  was  born,  and  such  client  never 
intended  to  employ  the  plaintiff  again,  still  the  defendant  was  to  be 
precluded  from  being  concerned  for  him,  and  no  injury  might  be 
done  to  the  plaintiff.     It  might  be  most  detrimental  to  third  parties 
to  prevent  the  defendant  acting  for  them. 

The  deed  was  never  executed  by  the  plaintiff,  and  there  is, 
therefore,  no  mutuality. 

Mr.  Pemberton  Leigh,  in  reply. 

The  Master  of  the  Bolls  : 

In  all  cases  of  this  kind,  where  an  injunction  is  asked  to  restrain 
a  party  from  exercising  his  professional  employment,  the  Court 
has  always  bad  some  reluctance  in  acting,  for  not  only  is  it,  to 
some  extent,  a  restriction  on  trade,  but  it  may  also  have  the  effect 
of  depriving  third  parties  of  the  services  of  those  in  whom  alone 
r  *46  ]  they  may  *have  confidence.  The  question  has  arisen  not  only  in 
the  case  of  solicitors,  but  in  that  of  medical  men.  There  was  a  case 
before  Lord  Eldon,  of  a  medical  man  who  had  covenanted  not  to 
be  employed  for  certain  persons,  and  those  persons  being  taken  ill, 
it  was  a  case  of  great  hardship  to  say  that  he  should  not  attend 
them.  It  must  be  admitted  that  this  Court  cannot  interfere  in 
these  cases  without  the  possibility  of  injury  to  third  parties.  That 
(1)  52  B.  E.  162  (3  Beav.  383). 
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diffienlty,  however,  has  been  passed  over,  and  the  Court  has 
repeatedly  exercised  its  jarisdiction  in  cases  of  this  nature. 

It  is  no  answer  to  say,  in  this  case,  that  the  client  would  not 
have  employed  the  plaintiff  in  the  particular  case  referred  to.  Any 
interference  with  his  clients  was  one  of  the  very  things  which  the 
plaintiff,  when  he  took  the  defendant  into  his  office,  was  desirous  of 
guarding  against. 

I  do  not  see  any  ground  on  which  I  can  say  that  this  is  a  contract 
which  this  Court  will  not  enforce.  The  perseverance  of  Stretton  in 
acting  in  this  manner  and  in  availing  himself  of  the  introduction 
he  accidentally  acquired  in  the  plaintiff's  office,  has  made  this  appli- 
cation necessary.  I  must  grant  this  injunction  ;  the  only  question 
is,  as  to  the  terms  in  which  it  should  be  expressed. 

Note. — ^An  appeal  was  presented,  and  a  case  was  directed  to  a 
court  of  law,  [see  NichoUs  v.  Stretton,  10  Q.  B.  846]. 


KiCROLtS 

Stretton. 


HAVERGAL  v.  HARRISON  (1). 

(7  Beav.  49—52 ;  S.  C.  13  L.  J.  Ch.  30 ;  7  Jur.  1100.) 

A  bequest  was  made  to  A.  for  life,  and  at  her  death  for  her  brother  and 
sister,  and  the  testator's  brothers  and  sister  equally.  At  the  date  of  the 
will  A.  had  one  brother  and  sister,  and  the  testator  had  three  brothers  and 
one  sister.  Held,  that  this  was  not  a  gift  to  an  unascertained  class,  but  to 
the  brothers  and  sisters  living  at  the  date  of  the  will. 

The  testator,  by  his  will  dated  in  1800,  bequeathed  as  follows : 
"  I  will  and  bequeath  unto  my  beloved  wife  Mary  Wilkis  all  my 
worldly  effects,  stock  in  trade,  goods  and  chattels  of  every  descrip- 
tion onto  me  belonging,  and  at  my  beloved  wife's  departure  for  her 
brother  and  sister,  and  mj  brothers  and  sister,  to  have  equal  share 
of  all  my  stock,  goods  and  chattels." 

At  the  time  of  making  his  will  the  testator  had  three  brothers 
and  one  sister,  of  whom  one  brother  only  survived  the  testator. 

At  the  date  of  the  will  his  wife  had  one  brother  and  one  sister, 
o!  whom  the  sister  alone  survived. 

The  testator  died  in  1882,  and  his  widow  survived  till  1889. 
Under  these  circumstances  the  question  was,  whether  the  brothers 


(1)  It  may  be  doubted  whether  this 
case  would  now  be  followed,  since  the 
dficigion  in  In  re  Mobs,  Kingsbury  v. 
W'ofter  [1899]  2  Ch.  314,  68  L.  J.  Oh. 
598,  C.  A.,  affirmed  [1901]  A.  0.  187, 


70  L.  J.  Ch.  546,  shows  that  it  is  quite 
easy  in  a  case  like  this  to  adopt  a  con- 
struction which  will  not  defeat  the 
testator's  intention  by  producing  a 
partial  intestacy. — O.  A.  S. 


1843. 
Dee.  11, 12. 

RolU  Court, 

Loid 

Lanodalk, 

M.R. 

[49] 
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Hayxhoal    and  sisters  took  in  classes,  so  that  the  sarvivors  took  the  whole 
Habbibon.     residue,  or  whether  by  the  death  of  four  of  them  in  the  lifetime  of 
the  testator  four-sixths  lapsed. 

Mr.  Pemherton  Leigh  and  Mr.  Jervis,  for  the  plaintiffs,  the 
next  of  kin,  contended,  that  this  was  a  gift  to  the  individuals 
answering  the  description  at  the  date  of  the  will,  and  not  a  gift  to 
a  class  to  be  ascertained  at  the  death  of  the  testator.  That  if  he 
had  intended  a  fluctuating  body,  he  would  have  used  the  words 
"  brothers  and  sisters  "  in  both  instances.  They  insisted  therefore 
that  four-sixths  were  undisposed  of  and  had  lapsed  for  the  benefit 
of  the  widow  and  next  of  kin. 

[  ^^  ]  Mr.  Turner  and  Mr.  Craig  for  the  personal  representatives  of 

the  widow. 

Mr.  Kindersley,  contra  : 

The  testator  intended  a  class  to  be  ascertained  at  a  future  period. 
The  words  in  the  original  will  are  her  brothers  and  sister.  This  did 
not  answer  the  state  of  her  family,  for  she  had  but  one  brother : 
the  Court  must  act  on  the  original  document,  and  not  on  the 
probate,  which  is  incorrect. 

(The  Master  of  the  Bolls  :  I  am  bound  by  the  probate,  but  if, 
on  the  production  of  the  original  will,  a  doubt  exists  as  to  the 
accuracy  of  the  probate  copy,  this  Court  will  give  an  opportunity 
to  the  parties  to  apply  to  the  Ecclesiastical  Court  to  set  it  right.) 

Even  if  the  words  were  "brother  and  sister"  still  it  would  be 
plain  that  the  intention  of  the  testator  was  that  all  should  take, 
and  all  brothers  and  sisters  would  have  been  let  in  under  those 
words. 

Mr.  Peniberton  Leigh,  in  reply : 

The  testator  must  clearly  have  meant  the  individuals ;  his  parents 
appear  to  have  been  married  in  1755,  and  his  mother  had  died 
in  1778. 

Viner  v.  Francis  (i),  Shuttleworth  v.  Greaves  (2),  Knight  v. 
Gould  (s),  were  cited. 

(1)  2  E.  B.  29  (2  Cox,  190).  and  see  Harrison  v.  HarrxMn,  32  B.  B. 

(2)  48  B.  B.  5  (4  My.  &  Cr.  35).  145  (1  Buss.  &  My.  72). 

(3)  39  B.  B,  212  (2  My.  &  K.  295) ; 
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The  Masteb  of  the  Bolls  :  Havekgal 

r. 

The  only  question  is  this,  whether  the  testator,  in  the  use  of  a    Harrison. 
general  description,  has  meant  it  to  apply  to  *persons  capable  of       [  •si  ] 
being  enumerated  at  the  time,  or  to  persons  who  might  afterwards 
come  into  existence  and  could  not  therefore  be  enumerated  till  the 
death  of  the  testator.    His  wife  had  one  sister,  and  he  had  one 
sister :  it  is  therefore  difficult  to  suppose  that  he  could  have  meant 
any  other  than  the  sister  of  himself  and  the  sister  of  his  wife ;  for 
if  he  intended  to  comprise  persons  not  capable  of  being  enumerated 
at  that  time,  and  persons  capable  of  increase  or  decrease,  it  is 
inconceivable  that  he  should  have  used  the  words  in  the  singular 
number,  and  exactly  applicable  to  the  existing  state  of  things. 
If  he  meant  by  this  description  to  enumerate  the  two  particular 

sisters,  how  can  we  conceive,  that,  as  to  the  brothers,  he  meant  to 

comprise  persons  not  then  in  existence,  and  who  might  afterwards 

come  into  esse  ? , 
1  have  a  strong  impression  that  there  is  a  descriptio  personarum 

at  the  time  of  the  making  of  the  will. 
I  think  that  the  singular  word  ''sister"  shows  that  he  did  not 

intend  a  class  incapable  of  being  ascertained  at  the  time,  but 

individuals  who  could  be  then  enumerated.    I  will  consider  my 

judgment. 

The  Masteb  op  the  Bolls  :  -Ofr.  12. 

I  have  read  the  case  of  Shuttleworth  v.  Oreaves,  and  do  not  find 
in  it  any  reason  for  altering  the  opinion  which  I  expressed  yester- 
day. The  words  "  all  and  every  my  brothers  and  sisters,"  which 
were  used  by  the  testator  in  that  cause,  were  comprehensive  enough 
to  include  persons  not  capable  of  designation  at  the  date  of  the  will, 
and  there  was  nothing  to  indicate  the  designation  *of  any  particular  [  •52  ] 
person;  there  were  words  creating  a  tenancy  in  common,  and  a 
limitation  to  executors,  administrators,  and  assigns ;  and  the  ques- 
tion seems  to  have  turned,  partly  upon  those  words  and  partly  upon 
the  limitation. 

hi  this  case,  it  appears  to  me  that  the  use  of  the  word  "  sister  *' 
in  the  singular  number  can  only  apply  to  the  sister  of  his  wife,  and 
bis  own  sister  then  in  being,  and  that,  consequently,  as  to  them, 
there  was  a  designatio  personarum.  The  word  "  brothers,*'  supposing 
it  to  have  been  used  in  the  plural  number  in  both  cases,  would  have 
admitted  of  a  more  comprehensive  construction ;  and,  in  one  case, 
it  was  not  accordant  with  the  fact  as  now  ascertained  to  have  been 
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then  existing.  It  creates  some  ambiguity,  but  not  enough  to  over- 
weigh  the  effect  of  the  word  ''sister.'*  It  seems  in  the  highest 
degree  improbable  that  the  testator  should  have  meant  to  designate 
the  sisters  personally,  and  have  meant  an  unascertained  and 
unknown  class  of  persons  by  the  word  "brothers"  in  the  same 
clause. 

I  am  of  opinion  that  the  brothers  and  sisters  living  at  the  date 
of  the  will  were  the  legatees,  and  that  the  shares  of  such  of  them 
as  died  in  the  testator's  lifetime  lapsed  and  now  belong  to  the  next 
of  kin. 


1844. 
Jan.  12. 

IlolU  Covrt. 

Loxd 

Lanodalb, 

M.R. 

[56] 
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IRELAND   V.   EADE. 

(7  Beav.  55—57;  S.  C.  13  L.  J.  Ch.  129.) 

A  receiver  ought  not  to  present  a  petition,  or  originate  proceedings,  in  the 
cause ;  any  necessary  application  ought  to  be  made  by  the  parties  to  the 
suit.  There  are  exceptions  to  the  rule ;  \s  where  a  receiver  had  incurred 
costs  in  the  execution  of  his  duties,  which  the  parties  had  long  neglected 
to  provide  for,  it  was  held  that  he  was  justified  in  presenting  a  petition  for 
their  payment 

This  was  a  petition  of  the  receiver  in  the  cause,  for  payment  of 
certain  costs,  charges,  and  expenses  which  he  had  incurred. 

It  appeared  that  in  1882,  Mr.  Smallpiece  the  petitioner  had  been 
appointed  receiver,  and  that  he  had  incurred  considerable  expenses 
in  obtaining  possession  of  the  property,  in  consequence  of  the 
violence  of  one  of  the  defendants.  It  was  also  admitted  that  he 
had  incurred  other  costs,  charges,  and  expenses  in  the  performance 
of  his  duties  of  receiver,  which  had  not  been  paid.  He  had,  in 
1834  and  afterwards,  made  various  applications  to  the  solicitors  of 
the  parties,  requesting  them  to  obtain  an  order  for  the  taxation, 
and  some  orders  had  been  made  to  that  effect,  which  however  had 
failed,  upon  technical  objection  afterwards  taken  thereto. 

In  1839,  Mr.  Davison  had  obtained  the  conduct  of  the  cause,  and 
he  promised  to  make  an  application  to  the  Court  respecting  the 
petitioner's  claim ;  in  1841  the  receiver  had  been  discharged.  No 
further  steps  having  been  taken  to  satisfy  the  receiver's  claim,  he 
presented  a  petition  for  the  taxation  and  payment  of  his  costs, 
charges,  and  expenses. 

Mr.  G,  Turner  and  Mr.  Prescott   White,  in  support  of  the 
petition. 


Mr.  Kindersley^  contra^  contended  that  the  receiver  ought  not 
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to  have  presented  this  petition,  and  that  it  bad  been  done  witbout 
any  proper  conununication  witb  tbe  other  parties ;  be  urged  that 
the  receiver  ought  to  pay  tbe  costs  of  it. 

Mr.  Stinton,  for  tbe  plaintiff. 

The  Mastbb  of  the  Bolls: 

A  receiver  ought  not  to  present  a  petition  or  originate  any  pro- 
ceedings in  a  cause ;  any  necessary  application  should  be  made  by 
the  parties  to  tbe  suit.  That  is  the  general  rule ;  but  there  is  some 
difficulty  in  adhering  to  it,  and  many  exceptions  to  it  have  been 
allowed.  Sir  John  Leach,  however,  did  adhere  to  it  with  considerable 
strictness. 

In  this  case  the  petitioner  was  appointed  receiver  twelve  years 

ago,  and   all  acknowledge  that  he  incurred  costs,  charges,  and 

expenses  in  the  execution  of  his  duty,  which  he  is  entitled  to 

receive.     He  does  not  seem  to  have  been  desirous  of  presenting 

a  petition  of  his  own,  and  he  carefully  and  properly  applied  to  the 

parties  to  the  suit,  in  order  that  they  might  take  proceedings  for 

the  satisfaction  of  his  claim.    I  do  not  find  that  they  were  unwilling 

to  do  so ;  but  unfortunately  they  set  about  it  in  such  a  way  as  to 

produce  no  result  to  the  receiver.    An  order  was  even  obtained,  but 

^ihout  due  service,  and  it  could  not  be  acted  on.     This  was  not 

the  fault  of  Mr.  Davison,  who  had  not  the  conduct  of  the  cause  till 

1839.    Though  he  knew  of  these  costs,  charges,  and  expenses,  and 

seems  to  have  intended  to  ^provide  for  them,  yet  nothing  effectual 

was  ever  done.     The  receiver  being  entitled  to  costs,  charges,  and 

expenses,  and  the  parties  having  delayed  for  ten  years  to  provide 

for  their  taxation  and  payment,  I  think  he  was  justified  in  present- 

iiig  this  petition.     The  order  must  be  made,  and  I  cannot  charge 

Urn  with  the  costs  of  the  proceedings.     The  costs  of  all  parties 

most  be  paid  out  of  the  fund  in  the  hands  of  the  receiver. 


IRKLASD 

r. 

Eadk. 
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EVANS  V.  DAVIES(l). 

(7  Beav.  81—82.) 

Mode  of  enfordDg  the  shenfE's  return  to  a  writ  of  fi.  fa.  isauiug  out  of    -^^^^  Court* 
Chancery.  Lord 

Lanodalr, 

Bt  the   decree,  David  Evans  was  ordered  to  pay  a  sum  of        ^•^• 

r  81 1 
100/.  lis.  6d.     A  writ  ol  fieri  facias  issued  to  compel  payment  with        "■      ^ 

(1)  In  re  Beiron's  E^tatt  (1879)  12  Ch.  D.  795,  48  L.  J.  Ch.  688. 
R.B. — VOL.  LXIV.    '  2  * 
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Dayibs. 


[82] 


interest,  which  waa  forwarded  to  the  Under-sheriflf  of  Cardigan  for 
execution.    The  amount  was  levied  on  the  12th  of  October,  1843. 

On  the  24th  of  October,  the  usual  ex  parte  order  was  made,  upon 
petition  of  course  at  the  Bolls,  that  the  sheriff  should  return  the 
writ  forthwith. 

This  not  having  been  obeyed,  it  was  now  moved  that  the  sheriff 
should  return  the  writ  in  six  days  after  notice,  or  stand  committed. 

The  proceedings  hjfi.fa.  being  new,  the  only  question  was  as  to 
the  proper  form  of  order  now  to  be  made. 

Mr.  Goodeve,  in  support  of  the  motion.     *     *     * 

From  the  affidavits  it  appeared  that  the  sheriff  had  been 
repeatedly  urged  to  make  the  return. 

The  Master  of  the  Bolls  ordered  that  the  sheriff  should,  within 
six  days  after  notice  of  the  order,  return  the  writ,  or  stand  com- 
mitted, and  that  he  should  pay  the  costs  of  the  two  applications. 

The  London  agents  of  the  under-sheriff  were  alone  served  with 
the  order  of  tha  24th  of  October ;  and  in  drawing  up  the  present 
order,  a  question  arose,  whether  that  was  sufficient  (see  the  S  «&  4 
Will  IV.  c.  42,  s.  20  (i)),  but  the  matter  was  arranged  between 
the  parties. 


1843. 
Dee.  18. 

Hells  OouH. 

Loid 

Langdale, 

M.B. 

[84] 


CROFT  V.  DAY  (2). 

(7  Beav.  84—90.) 

A  blacking  manufactory  had  long  been  carried  on  under  the  firm  of  Day 
and  Martin,  at  97,  High  Holbom.  The  executors  of  the  surviTor  continued 
the  bufiiness  under  the  same  name.  A  person  of  the  name  of  Day  haviog 
obtained  the  authority  of  one  Martin  to  use  his  name,  set  up  the  same  trade 
at  90^,  Holbom  Hill,  and  sold  blacking  as  of  the  manufacture  of  Day  and 
Martin,  90^,  Holbom  Hill,  in  bottles  and  with  labels  having  a  general 
resemblance  to  those  of  the  original  firm.    He  was  restrained  by  injunction. 

Principles  on  which  the  Court  interferes  to  prevent  the  use  of  trade  marks. 

This  was  a  motion,  on  behalf  of  the  executors  of  Mr.  Day,  the 
well-known  blacking  maker,  to  restrain  the  defendant,  his  nephew, 
from  selling  blacking  manufactured  by  him>  in  bottles  having 
aflSxed  thereto  labels,  being  copies,   or  faC'Similes  or  imitations 


(1)  Eep.  See  now  the  Sheriffs  Act, 
1887,  s.  24. 

(2)  In  Rtddaway  v.  Banham  [1896] 
A.  C.  199,  66  L.  J.  a  B.  381,  74 
L.  T.  289,  and  Ttuaaud  y.  Tuuaud 
(1890)  44  Cfh.  D.  678,  69  L.  J.  Ch. 
631,  62  L.  T.  633,  a  great  number  of 


intermediate  cases  are  referred  to  in 
which  the  principles  here  laid  down  were 
applied.  In  Turttm  v.  TurUm  (1889) 
42  Ch.  D.  128,  68  L.  J.  Oh.  677,  61 
L.  T.  571,  the  limitation  upon  these 
principles  is  considered. — O.  A.  S. 
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with  coloarable  variations  only,  of  those  used  by  the  firm  of  Day       Caorr 
and  Martin,  or  any  labels  which  should  represent,  *or  have  the         day. 
appearance  of  representing,  the  said  firm  of  Day  and  Martin  as       [  *^s  ] 
manofactarers  of  the  composition  or  blacking  described  in  such 
labels,  and  from  using  trade  cards  of  the  same  description. 

It  appeared  from  the  case  of  the  plaintiffs,  that  in  1801,  Charles 
Day  and  Benjamin  Martin  entered  into  partnership  as  blacking 
manufaetorers,  for  the  term  of  21  years,  and  carried  on  the 
business  at  97,  High  Holbbm.  In  1808,  Martin  transferred  his 
interest  to  Day,  who  was  to  be  at  liberty  to  use  Martin's  name  for 
the  remainder  of  the  21  years.  This  term  was  afterwards  extended 
tor  25  years,  from  the  year  1820,  determinable  on  the  death  of 
ilartin,  and  they  agreed  (but  how  did  not  appear)  to  be  partners 
for  that  period. 

Martin  died  in  1884,  and  Day  died  in  1836,  and  the  business 
was  carried  on  in  the  names  of  Day  and  Martin  by  Day's  executors. 
The  defendant  Day,  the  testator's  nephew,  had  recently  set  up  as  a 
blacking  maker  at  No.  90^,  Holbom  Hill,  and  had  sold  blacking  in 
similar  bottles,  and  with  similar  labels,  (with  some  variations),  to 
those  which  had  heretofore  been  used  by  Day  and  Martin,  and 
to  those  now  used  by  the  executors  of  Day.    The  variation  was 
thus  described  in  the  affidavit :    "  Saith,  that  the  name  of  the 
article  sold  as  being  real  Japan  blacking  made  by  Day  and  Martin, 
and  the  description  and  directions  for  the  use  of  the  said  article, 
and  the  price,  and  signature  of  the  names  Day  and  Martin,  con- 
tained in  the  labels  of  the  defendant,  are  in  the  same  precise  words, 
and  (with  very  trifling  and  unimportant  variations)  are  in  the 
same  character  and  description  of  type,  as  the  name  of  the  article 
to  be  sold,  and  the  description,  and  directions  for  use,  and  the 
price,  and  the  signature  of  the  said  firm  in  the  label  used  by  the 
firm  of  Day  and  Martin  as  aforesaid ;  and  the  only  difference  in 
the  *two  labels  is,  that  the  defendant  has  substituted  the  Boyal       [  *86  ] 
Arms  in  the  centre  of  the  label,  for  the  representation  or  drawhig 
of  the  manufactory  of  the  firm  contained  on  the  labels  of  the  firm, 
and  has  substituted  in  the  label  the  figures  and  words  90^,  Holbom 
Hill,  for  the  figures  and  words  97,  High  Holbom,  contained  in  the 
label  of  the  firm,  and  has  omitted  to  insert  in  the  [figures  90^  the 
iiames  Day  and  Martin,  in  the  manner  in  which  those  words  or 
names  are  inserted  by  the  firm  in  their  said  figures  97.'* 

The  defendant  by  his  affidavit  stated,  that  the  carts  of  the 
plaintifiiB  now  bore  the  names  of  Charles  Day  and  Bichard,  and  not 

a— a 
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Croft  Benjamin,  Martin.  That  previoaely  to  his  the  defendant's  vending 
DAT.  or  offering  for  sale  any  blacking,  he  applied  to  an  intimate  acquaint- 
ance of  his,  of  the  name  of  Martin,  to  join  him  in  the  manafacture 
and  sale  thereof,  and  obtained  permission  to  use  his  name,  in 
conjunction  with  his  own,  as  manufacturers  and  vendors  of  black- 
ing, and  that  he,  the  defendant,  was  now  in  treaty,  and  only 
waiting  the  result  of  this  suit,  finally  to  settle  the  terms  of  a 
partnership  with  Mr.  Martin,  for  carrying  on  the  said  basiness  of 
blacking  manufacturers. 

Mr.  Tinney,  Mr.  Purvis,  and  Mr.  Toller,  in  support  of  the 
motion,  argued,  that  the  defendant  was  intentionally  practising  a 
fraud  upon  the  plaintiffs,  and  a  deception  on  the  public  ;  and  that 
whatever  might  be  his  right  to  manufacture  and  sell  blacking  in 
his  own  name,  still  he  had  no  right  or  authority  to  assame  the 
additional  name  of  Martin,  and  use  labels,  &c.  whose  general 
character  was  so  similar  to  that  which  the  plaintiffs  and  the 
testator  had  long  been  in  the  habit  of  using,  as  to  induce  pur- 
[  *87  ]  chasers  to  believe  that  the  article  *sold  by  the  defendant  was 
manufactured  by  and  purchased  from  the  plaintiffs. 

Mr.  Turner  and  Mr.  Mylne,  contra,  contended  that  the 
defendant  had  an  undoubted  right  to  affix  his  own  name  to  his 
own  manufacture,  and  that  he  had  authority  to  add  that  of 
Mr.  Martin,  with  whom  he  was  in  treaty  for  a  partnership.  That 
there  was  a  marked  difference  between  the  labels,  and  as  to  those 
points  in  which  there  was  a  resemblance,  they  had  long  been 
adopted  by  the  trade  in  general. 

That  the  plaintiffs  had  practised  a  deception  on  the  public,  by 
representing  the  manufacture  to  be  that  of  Day  and  Martin,  while 
no  person  of  those  names  was  concerned  therein ;  that  consequently 
the   plaintiffs    came    before    the    Court  under  circumstances  to    I 
disentitle  them  to  its  assistance. 

Kfiott  V.  Morgan  (i).  Perry  v.  Tmefitt  (2),  were  referred  to.  | 

The  Master  of  the  Bolls  (without  hearing  a  reply) : 

What  is  proper  to  be  done  in  cases  of  this  kind  must,  more  or 
less,  depend  upon  the  circumstances  which  attend  them. 

There  are  cases  like  that  of  The  London  Conveyance  Company  (i), 

(1)  2  Keen,  213,  a  case  in  which  the      dispute, 
fraud  of  the   defendant  was  beyond         (2)  63  E.  E.  11  (GBeav.  66). 
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in  which  the  injanction  is  granted  at  once ;  there  are  cases  like       Cropt 
that  of  The  Mexican  Balmy  in  which  the  injunction  is  refused  until         dat. 
the  plaintiff  has  established  his  right  at  law.    In  short,  in  such 
cases,  there  must  be  a  great  variety  of  circumstances;    and  the 
Court  mast  deal  with  each  case  according  to  the"  nature  of  its 
peculiar  circumstances. 

The  accusation  which  is  made  against  this  defendant  is  this  :        [  B8  ] 

that  he  is  selling  goods,  under  forms  and  symbols  of  such  a  nature 

and  character,  as  will  induce  the  public  to  believe,  that  he  is 

selling  the  goods  which  are  manufactured  at  the  manufactory 

which  belonged  to  the  testator  in  this  cause.     It  has  been  very 

correctly  said,  that  the  principle,  in  these  cases,  is  this :  that  no 

man  has  a  right  to  sell  his  own  goods  as  the  goods  of  another. 

You  may  express  the  same  principle  in  a  different  form,  and  say 

that  no  man  has  a  right  to  dress  himself  in  colours,  or  adopt  and 

bear  symbols,  to  which  he  has  no  peculiar  or  exclusive  right,  and 

thereby  personate  another  person,  for  the  purpose  of  inducing  the 

public  to  suppose,  either  that  he  is  that  other  person,  or  that  he  is 

connected  with  and  selling  the  manufacture  of  such  other  person, 

while  he  is  really  selling  his  own.    It  is  perfectly  manifest,  that  to 

do  these  things  is  to  commit  a  fraud,  and  a  very  gross  fraud.    I 

stated,  upon  a  former  occasion,  that,  in  my  opinion,  the  right 

which  any  person  may  have  to  the  protection  of  this  Court,  does 

not  depend  upon  any  exclusive  right  which  he  may  be  supposed  to 

have  to  a  particular  name,  or  to  a  particular  form  of  words.    His 

right  is  to  be  protected  against  fraud,  and  fraud  may  be  practised 

against  him  by  means  of  a  name,  though  the  person  practising  it 

may  have  a  perfect  right  to  use  that  name,  provided  he  does  not 

accompany  the  use  of  it  with  such  other  circumstances  as  to  effect 

a  fraud  upon  others. 

It  is  perfectly  manifest,  that  two  things  are  required  for  the 
accomplishment  of  a  fraud  such  as  is  here  contemplated.  First, 
there  must  be  such  a  general  resemblance  of  the  forms,  words, 
symbols,  and  accompaniments  as  to  mislead  the  public.  And, 
secondly,  a  sufficient  distinctive  individuality  must  be  preserved, 
so  as  to  procure  for  the  person  himself  the  benefit  of  that  ^deception  [  *89  ] 
which  the  general  resemblance  is  calculated  to  produce.  To  have 
&  copy  of  the  thing  would  not  do,  for  though  it  might  mislead  the 
pablic  in  one  respect,  it  would  lead  them  back  to  the  place  where 
they  were  to  get  the  genuine  article,  an  imitation  of  which  is 
improperly  sought  to  be  sold.    For  the  accomplishment  of  such  a 
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Croft       fraud  it  is  necessary,  in  the  first  instance,  to  mislead  the  public. 
Day.        and  in  the  next  place,  to  secure  a  benefit  to  the  party  practising 
the  deception  by  preserving  his  own  individuality. 

There  are  many  distinctions,  even  more  tiian  have  been  stated, 
between  these  two  labels.    It  is  truly  said,  that  if  any  one  takes 
upon  himself  to  study  these  two  labels,  he  will  find  several  marks 
of  distinction.    On  the  other  hand,  the  colours  are  of  the  same 
nature,  the  labels  are  exactly  of  the  same  size,  the  letters    are 
arranged  precisely  in  the  same  mode,  and  the  very  same  name 
appears  on  the  face  of  the  jars  or  bottles  in  which  the  blacking  is 
put.    It  appears,  therefore,  to  me  that  there  is  quite  sufficient  to 
mislead  the  ordinary  run  of  persons,  and  that  the  object  of  the 
defendant  is,  to  persuade  the  public  that  this  new  establishment 
is,  in  some  way  or  other,  connected  with  the  old  firm  or  manufac- 
turer, and  at  the  same  time  to  get  purchasers  to  go  to  90^,  Holbom 
Hill,  and  not  to  97,  High  Holbom.    I  think  what  has  been  done 
here  is  quite  calculated  to  effect  that  purpose,  and  the  defendant 
must  be  restrained. 

My  decision  does  not  depend  on  any  peculiar  or  exclusive  right 
the  plaintiffs  have  to  use  the  names  Day  and  Martin,  but  upon  the 
fact  of  the  defendant  using  those  names  in  connection  with  certain 
circumstances,  and  in  a  manner  calculated  to  mislead  the  public, 
and  to  enable  the  defendant  to  obtain,  at  the  expense  of  Day's 

[  *90  ]  estate,  a  benefit  for  himself,  to  which  he  is  not,  *in  fair  and 
honest  dealing,  entitled.  Such  being  my  opinion,  I  must  grant 
the  injunction  restraining  the  defendant  from  carrying  on  that 
deception.  He  has  a  right  to  carry  on  the  business  of  a  blacking 
manufacturer  honestly  and  fairly ;  he  has  a  right  to  the  use  of  his 
own  name ;  I  will  not  do  anything  to  debar  him  from  the  use  of 
that,  or  any  other  name  calculated  to  benefit  himself  in  an  honest 
way ;  but  I  must  prevent  him  from  using  it  in  such  a  way  as  to 
deceive  and  defraud  the  public,  and  obtain  for  himself,  at  the 
expense  of  the  plaintiffs,  an  undue  and  improper  advantage. 

The  form  of  the  injunction  was  discussed,  when 
The  Master  of  the  Bolls,  after  stating  that  he  was  inclined  to 
rely  on  the  terms  of  the  injunction  in  Knott  v.  Morgan^  as  that 
case  had  been  the  subject  of  appeal,  said,  he  would  himself  settle 
the  terms  of  the  injunction. 

By  the  terms  of  the  injunction,  the  defendant,  his  servants,  <&&, 
were  restrained  from  selling,  or  exposing  for  sale,  or  procuring  to 
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be  sold,  any  composition  or  blacking  described  as,  or  purporting 
to  be,  blacking  manafactured  by  Day  and  Martin,  in  bottles, 
having  affixed  thereto  such  labels  as  in  the  complainants'  bill 
mentioned,  or  any  other  labels,  so  contrived  or  expressed,  as,  by 
colourable  imitation  or  otherwise,  to  represent  the  composition  or 
blacking  sold  by  the  defendant,  to  be  the  same  as  the  compo- 
sition or  blacking  manufactured  and  sold  by  John  Weston  (the 
manager),  for  the  benefit  of  the  estate  of  Charles  Day  the 
testator;  and  from  using  trade  cards,  so  contrived  or  expressed, 
as  to  represent  that  any  composition  or  blacking  sold  or  proposed 
to  be  sold  by  the  defendant,  is  the  same  as  the  composition  or 
blacking  manafactured  or  sold  by  John  Weston. 


Croft 

«. 
Day. 


BUSTABD  V.  SAXJNDERS  (1). 

(7  Beav.  92—93;  S.  C.  7  Jur.  986.) 

A  sum  of  money  was  remitted  to  England,  to  be  Becured  for  the  benefit 
of  a  married  woman  and  her  children,  so  that  the  same  might  not  come  to 
the  hands  of  her  husband.    Held,  that  they  took  as  joint  tenants. 

Ik  this  case,  Achilles  Preston  the  younger,  some  time  before  the 
year  1764,  remitted  from  India  to  Achilles  Preston  the  elder,  his 
father,  and  Alexander  Whitchurch  his  uncle,  500Z.,  ''which  he 
directed  to  be  secured  for  the  benefit  of  his  sister  Ann,  then  the 
wife  of  Guthbert  AUanson,  and  her  children,  so  that  the  same 
might  not  come  to  the  hands  or  power  of  her  husband.*' 

Ann  Allanson  had  three  children  only,  all  of  whom  were  bom 
previous  to  the  year  1764  Ann  Allanson  survived  all  her  children, 
and  died  in  1812. 

The  question  was,  whether  the  mother  took  this  fund  for  life, 
with  remainder  to  her  children,  or  whether  they  took  in  a  class  as 
joint  tenants. 

Mr.  Pemberton  Leigh  and  Mr.  WiUcock,  argued  that  the  mother 
and  her  children  took  as  joint  tenants,  and  therefore  that  the 
mother  became  entitled  to  the  whole  by  survivorship. 

Mr.  Faber  for  the  defendant : 

There  was  a  direction  to  secure  the  sum  in  question  for  the 
sister  and  her  children,  excluding  the  husband.    A  settlement  was 


1848. 

Nov.  9. 

Bolls  Gmrt. 

Loid 

Lakodalk, 

M.R. 

[92] 


[98] 


(l)^««a  V.   Newill  (1871)  L.   E. 
7  Ch.  253,  41  L.  J.  Ch.  432,  26  L.  T. 


175;  In  re  SeyUm  (1887)   34  Ch.  D. 
511,  56  L.  J.  Ch.  776,  56  L.  T.  479. 
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therefore  contemplated,  and  in  carrying  into  effect  an  execatory 
agreement  for  a  settlement  expressed  in  such  terms,  the  Court  would 
give  a  life  estate  to  the  parent,  with  remainder  to  the  children  as 
tenants  in  common. 


The  following  cases  were  cited  :  Jubber  v.  Jubber  (i),  De  Witte  v. 
De  Witte  {2)^  VaugJuin  v.  The  Marquis  of  Headfort  (3),  Robinson  v. 
TickeU(4.). 

The  Masteb  of  the  Bolls  said,  he  should  follow  the  decision  of 
De  Witte  v.  De  Witte,  and  he  held  that  the  mother  and  children 
took  the  5001.  as  joint  tenants. 


1843. 

June  9, 10. 

Dee,  12. 

HolU  CouH. 
Lord 

liANODALE, 
M.B. 

[107] 


MARQUIS  OP  HERTFORD  v.  LORD  LOWTHER. 

(The  Countess  Bbrchtoldt's  Case.) 
(7  Beav.  107—111 ;  S.  0.  13  L.  J.  Ch.  41 ;  7  Jur.  1098.) 

A  testator  bequeathed  as  follows:  '<to  M.  0.  B.,  besides  Austrian 
mitalUqties  for  104,000  florins,  I  give  5,000//'  By  a  subsequent  oodicil  he 
bequeathed  as  follows:  *' Whereas,  I  have  by  indorsement  on  two  little 
parcels,  containing  104  Austrian  bonds  of  1,000  florins  each,  given  them 
to  M.  C.  B. ;  I  conflrm  said  disposition,  and  add  to  it  20,000/."  Held,  first, 
that  the  testator,  as  to  the  Austrian  securities,  referred  to  the  same  subject- 
matter  ;  and  the  testator  not  possessing  such  securities  at  his  death,  that 
the  gift  of  them  failed ;  and,  secondly,  that  the  gifts  of  the  two  sums  of 
5,000/.  and  20,000/.  (though  both  were  connected  with  the  gift  of  the  same 
Austrian  securities)  were  cumulative  and  not  substitutional. 

Where  a  testator,  having  given  a  general  legacy,  by  a  subsequent  instru- 
ment makes  it  specific,  the  ademption  of  the  specific  legacy,  without  more, 
will  not  set  up  the  general  legacy. 

The  late  Marquis  of  Hertford,  the  testator  in  this  cause,  having, 
by  several  codicils  to  his  will,  made  large  provisions  for  his  ward 
the  Countess  Berchtoldt,  bj  a  codicil  dated  Boulogne-sur-Mer, 
17th  of  September,  1885,  bequeathed  as  follows :  "  To  Matilda 
Countess  Berchtoldt,  besides  Austrian  metalliqiies  for  104,000 
florins,  I  give  5,000Z." 

By  another  codicil,  dated  Milan,  27th  of  January,  1837,  he 
bequeathed  as  follows :  **  Whereas  I  have,  by  indorsement  on  two 
little  parcels  containing  104  Austrian  bonds  of  1,000  florins 
each,  given  them  to  Matilda  Countess  Berchtoldt,  I  confirm  said 
disposition,  and  add  to  it  20,0002.  English  currency." 


(1)  47  R.  R.  291  (9  Sim.  503). 

(2)  54  R.  R.  325  (U  Sim.  41). 


(3)  51  R.  R.  330  (10  Sim.  639). 

(4)  7R.  R.  5(8Ye8.  142). 


VOL.  uttv.]  1848.    CH.     7  BEAV.  107—108.  £5 

By  a  sabseqnent  codicil,  dated  in  April,  1839,  he  ratified  and   mabquisof 
confirmed  his  will  and  codicil.  «. 

The  Master,  by  his  separate  report,  made  pursuant  to  the  decree,     j^^^kr. 

found,  that  the  testator  did  not  die  possessed  of  the  Austrian 

mctaUiques  for  104,000  florins    (mentioned  in  the  codicil  of  the 

17th  of  September,  1835),  or  of  the  104  Austrian  bonds  (mentioned 

in  the  codicil  of  the  27th  of  January,  1837) ;  and  he  therefore 

found,  that  the  legacies  of  Austrian  mitaUiqtus  for  104,000  florins, 

and  104  Austrian  bonds  of  1,0(X)  florins  each,  ♦were  adeemed.       [  •los  J 

And  he  further  found,  that  the  legacy  of  20,000^.,  mentioned  in  the 

codicil  of  the  27th  of  January,  1837,  was  a  substitution  for  the 

legacy  of  5,000Z.  mentioned  in  the  codicil  of  the  17th  of  September, 

1835 ;  and  in  conformity  with  the  finding,  the  Master,  in  taking  an 

account  of  what  was  due  to  the  Countess  Berchtoldt,  excluded  the 

bequests  contained  in  the  codicil  of  the  17th  of  September,  1835, 

and  the  bequest  of  104  Austrian  bonds  of  1,000  florins  each, 

mentioned  in  the  codicil  of  the  27th  of  January,  1837. 

The  Countess  took  exceptions  to  the  Master's  report,  and, 
admitting  the  legacy  of  104  Austrian  bonds  for  1,000  florins 
each  was  a  specific  legacy  and  adeemed,  she  claimed  to  be  entitled 
to  the  legacies  alleged  to  be  given  by  the  codicil  of  the  17th  of 
September,  1835,  and  also  to  the  20,0002.  given  by  the  codicil  of 
the  27th  of  January,  1837. 

Mr.  G.  Turner  and  Mr.  Tripp,  for  the  Countess  Berchtoldt. 

Mr.  Pemberton  Leigh  and  Mr.  FoUetty  for  the  executors. 

Sir  C.  Wetherell,  Mr.  Kindersley,  and  Mr.  Schomberg,  for  the 
r^idnary  legatee. 


Dec,  12. 


The  Masteb  of  the  Bolls: 

In  amount  and  description,  Austrian  metaUiques  for  104,000 
florins  have  the  same  meaning  with  104  Austrian  bonds  for  1,000 
florins  each ;  and  as  to  the  legacy,  it  has  been  argued,  Ist,  That 
the  first  gift  was  a  general  ^legacy.  2ndly,  That  the  second  gift,  [  ^io9  ] 
which  is  a  specific  legacy,  was  not  a  substitution  for  the  first,  and 
3rdly,  That  if  it  ought  to  be  so  considered,  the  ademption  of  the 
substituted  legacy  operated  as  a  revivor  of  the  gift  for  which  it  was 
substituted. 

Looking  minutely  at  the  words  used  by  the  testator  in  both  the 
codicils  in  question;    observing  that  in  the  second  of  them  he 
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MABQ0IS  OP   evidently  treated  the  gift  as  having  been  made  by  the  indorsement 
r.  on  the  parcels,  and  that  by  the  first  of  them  he  rather  allades  to 

LowTH^BR.     *^®  &^^  ^^  having  been  otherwise  made,  than  as  being  then  made,  I 
think  that  he  must  be  considered  as  referring  to  the  same  subject- 
matter,  the  same  specific  legacy  in  both  instruments,  and  that  in 
the  two  codicils  he  was  not  intending  to  make  two  distinct  gifts,  or 
two  gifts  of  which  the  last  was  to  be  a  substitution  for  the  first,  but 
was  intending  to  allude  to  one  gift  otherwise  made :  but  if  the  case 
were  otherwise,  if  the  first  of  these  two  codicils  gave  a  general 
legacy,  and  the  second  a  specific  legacy,  I  should  be  of  opinion  that 
the  subject  of  the  gift  was  the  same.    It  does  not,  indeed,  appear  by 
proof,  that  the  testator  actually  possessed  Austrian  metalliques  for 
104,000  florins  on  the  17th  of  September,  1835.    It  may  possibly, 
however  improbably,  have  been,  as  now  argued,  that  he  meaut 
such  securities  to  that  amount  to  be  purchased,  out  of  his  general 
estate,  for  the  legatee,  and  that  he  afterwards  purchased  the  same 
amount  himself,  and  made  a  specific  gift  or  legacy  of  them.    Even 
[  *iio  ]      if  this  improbable  state  of  facts  appeared,  I  could  *not  find  any 
ground  for  presuming,  that  he  intended   to  give  the  amount  as 
a  specific  legacy  in  one  codicil,  and  leave  his  executors,  acting 
under  the  former  codicil,  subject  to  the  obligation  of  purchasing 
an  equal  amount  for  the  same  legatee  out  of  his  general  assets. 
I  should  find  it  necessary  to  conclude,  that  the  specific  legacy  was 
intended  to  be  a  substitution  for  the  first ;  and  if  the  testator  him- 
self made  a  legacy  specific,  which  was  at  first  intended  to  be 
general,  I  am  of  opinion  that  the  ademption  of  the  specific  legacy, 
without  more,  would  not  set  up  the  general  legacy.    It  therefore 
appears  to  me  that  the  Master's  report  is  right,  in  not  finding 
anything  to  be  due  to  the  Countess  Berchtoldt  in  respect  of  the 
104,000  florins  mentioned  in  the  two  codicils. 

The  Master  has  further  considered,  that  the  gifts  of  sterling 
money  mentioned  with  the  104,000  florins  in  the  two  codicils  were 
connected  with  the  gifts  of  the  florins  so  closely,  as  to  make,  in 
each  case,  an  united  legacy;  and  that  the  legacy  in  the  latter 
codicil,  florins  and  sterling  money  together,  were  a  substitution 
for  the  legacy  in  the  former  codicil,  florins  and  sterling  money 
together.  He  has  also  considered,  that  the  gift  of  florins  in  the 
second  of  the  two  codicils,  being  specific  and  adeemed,  left  the 
30,0002.  a  gift  in  substitution  for  the  5,0002.  in  the  former  codicil. 
The  question  appears  to  me  to  be  attended  with  some  doubt,  but, 
upon  consideration,  I  am  unable  to  concur  in  the  Master's  view  of 
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the  case.  liooking  at  the  several  codicils  annexed  to  the  will, 
I  think  that  if  the  104,000  florins  had  never  been  mentioned, 
the  legatee,  the  Countess  Berchtoldt,  would  have  been  entitled  to 
the  5,0002.  given  by  the  codicil  of  the  17th  of  September,  1885, 
and  also  to  the  20,000Z.  mentioned  in  the  codicil  of  the  27th  of 
January,  1837. 

The  idea  of  substitution  arises  from  the  connection  of  the  gifts 

of  sterling  money  with  the  gifts  of  florins.    They  might  have  been 

60  connected,  so  united  or  consolidated,  that  upon  the  failure  or 

ademption  of  the  gift  of  florins  there  might  have  been  a  failure  or 

ademption  of  the  gift  of  sterling  money ;  but  this  is  not  found  or 

even  contended  for.    What  then  is  the  nature  of  the  connection 

between  two  gifts,  which  admits  of  one  standing,  whilst  the  other 

fails,  and  yet  communicates  a  qualification,  which  excludes  addition 

to  a  former  gift,  and  introduces  substitution  for  it?    It  would  be 

vain  to  conjecture,  for  what  reason  the  gifts  of  sterling  money  were 

at  all  connected  with  the  gifts  of  florins ;  but  what  the  testator 

seems  to  have,  in  effect,  said,  is,  first,  I  have  given  Countess 

Berchtoldt  104,000  florins,  and  I  give  her  besides  5,000Z.  sterling  ; 

secondly,  I  have  given  Countess  Berchtoldt  104,000  florins  by 

indorsement  on  two  little  parcels,  and  I  add  to  it  20,000Z.  British 

currency. 

On  the  best  consideration  which  I  can  give  to  the  subject,  and 
differing  from  the  Master  with  reluctance,  because  I  think  the 
question  doubtful,  it  appears  to  me,  that  the  two  gifts  of  sterling 
money  may  well  stand  together ;  and  having  read  through  all  the 
codicils,  with  the  view  of  ascertaining  from  the  various  modes  in 
which  the  testator  has  expressed  himself,  what  was  probably  his 
intention,  I  am  of  opinion  that  the  20,0002.  ought  not  to  be  taken 
as  a  substitution  for,  but  as  an  addition  to,  the  gift  of  5,000Z.,  and 
that,  in  this  respect,  the  exception  must  be  allowed. 

Affirmed  by  the  Lobd  Chancellor,   11th  of  February,   1845. 
[No  report  of  this  appeal  can  be  found.] 


Marquib  op 

Hebtfobd 

r. 

Lord 

LOWTHKR. 
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RICHARDSON  v.  HORTON  (1). 

(7  Beav,  112—126;  S.  0.  13  L.  J.  Ch.  186;  7  Jur.  1144.) 

A  settlement  made  in  good  faith  by  the  heir,  upon  his  marriage,  of  the 
ancestor's  estates  may  be  supported  against  the  claims  of  the  specialty 
creditors  of  the  ancestor. 

This  case  came  before  the  Court  upon  dxceptions  to  the  Master's 
report.  Several  of  the  circumBtances  of  the  case  will  be  found  in  a 
former  report  of  Farrow  v.  Rees  (2). 

Sir  Watts  Horton  died  on  the  5th  of  November,  1811,  indebted 
on  specialties  in  which  his  heirs  were  bound. 

He  left  an  only  daughter  his  heiress-at-law.  The  real  estate  of 
which  he  was  entitled  to  dispose  consisted  of  reversions,  one  of 
which  fell  into  possession  upon  his  own  death.  By  his  will,  he 
devised  his  real  estate  to  his  wife  for  life,  with  remainder  to  his 
daughter.  He  did  not  charge  his  real  estate  with  the  payment 
of  his  debts,  and  his  personal  estate  was  found  insufficient  to 
pay  them. 

In  the  year  1818  Miss  Horton  married  the  defendant  Mr.  Bees. 
On  that  occasion,  and  in  consideration  of  the  then  intended 
marriage,  and  for  the  purpose  of  providing  a  fund  for  the  payment 
of  the  debts,  an  indenture,  dated  the  5th  of  July,  1818,  was  executed, 
by  and  between  the  defendant  Mr.  Bees  of  the  first  part,  Miss 
Horton  (described  as  the  heir  of  Sir  Watts)  of  the  second  part, 
Lady  Horton  of  the  third  part.  Lord  Stanley  and  William  *Horton 
of  the  fourth  part,  and  William  Gross  and  John  Lee  of  the  fifth 
part.  This  deed,  amongst  other  things,  recited  that  the  personal 
estate  of  Sir  Watts  was  insufficient  for  the  payment  of  his  debts, 
and  that  a  considerable  sum  was  due  on  that  account,  which  it  had 
always  been  the  wish  of  Lady  Horton  and  Miss  Horton  to  dis- 
charge :  that  a  marriage  was  intended  between  Mr.  Bees  and  Miss 
Horton,  and  that  on  the  treaty  for  the  same,  it  had  been  agreed, 
that  a  part  of  the  estates  should  be  sold,  for  the  purpose  of  pro- 
viding a  fund  for  the  payment  of  all  the  debts  of  Sir  Watts,  and 
that  the  other  estates  should  be  settled ;  and  that  for  the  purpose  of 
enabling  her  daughter  to  make  the  settlement.  Lady  Horton  had 
agreed  to  relinquish  the  life  estate  given  to  her  by  the  will ;  and  it 
was  thereby  witnessed,  that  the  estates  were  conveyed  by  Lady 
Horton  and  Miss  Horton  to  Lord  Stanley  and  William  Horton, 

(1)  In  re  Hedgely  (1886)  34  Ch.  D.      Ir.  Ch.  Eep.  206,  where  Bichardaon  v. 
379,  66  L.  J.  Ch.  360,  66  L.  T.  19 ;      HorUyfi  was  di8approved.~0.  A.  S. 
but  see  Hynes  v.  Eedington  (1868)  10  (2)  65  E.  E.  1  (4  Beav.  18). 
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as  to  part  of  them,  in  trnst  to  sell  and  to  apply  the  money  arising  Bichakdson 

from  the  sale  in  payment  of  all  the  debts  of  Sir  Watts,  and,  after     hokton. 

full  payment  thereof,  to  pay  any  surplus  to  Mr.  Bees ;  and,  until 

the  sale,  the  rents  of  these  estates  were  made  payable  to  the  person, 

^ho,   for  the  time  being,  should  be  in  possession  of  the  other 

estates.    The  remainder  of  the  estates  were  to  be  held  in  trust  for 

Mr.  Rees  for  life ;  after  his  death,  provision  was  made  for  payment 

of  a  jointure  to  his  widow,  and  portions  for  the  younger  children  of 

the  marriage,  and,  subject  thereto,  the  estates  were  limited  to  the 

first  and  other  sons  of  the  marriage. 

The  bill  in  this  cause  was  filed,  in  1824,  by  unsatisfied  specialty 
creditors  of  Sir  Watts  Horton.    It  was  not  thereby  alleged  that  the 
settlement  was  in  any  manner  fraudulent ;  but  it  was  charged,  that 
if  the  personal  estate  was  insufficient  for  the  payment  of  the  debts 
of  Sir  Watts,  the  deficiency  ought  to  be  made  good  out  of  the  real 
estates  devised  to  Miss  Horton,  subject  to  the  *life  estate  of  Lady      [  *iu  ] 
Horton,  or  which  descended  on  Miss  Horton ;  and  that,  notwith- 
standing the  settlement,  the  specialty  creditors  were  entitled  to 
have  a  sufficient  part  of  all  the  estates  therein  comprised,  sold,  to 
supply  the  deficiency  of  the  personal  estate.    The  bill  prayed  for 
the  usual  accounts ;  and  if  the  personal  estate  and  also  the  money 
arising  from  the  sale  of  the  estates  conveyed  to  be  sold  should 
be  insufficient  for  payment  of  the  debts,  that    the    deficiency 
should  be  raised  by  sale  or  mortgage  of  the  other  real  estates  of 
the  testator. 

The  defendants,  Mr.  and  Mrs.  Bees  and  Lady  Horton,  in  their 
answer,  stated  their  belief,  that  the  provision  made  by  the  settle- 
ment for  the  payment  of  all  the  debts  of  Sir  Watts  was  fully 
sufficient  for  that  purpose,  except  such  of  the  debts  as  were 
secored  by  mortgage.  The  bill  charged  no  fraud,  and  the  answer, 
necessarily,  contained  no  defence  to  any  imputation  of  fraud. 

The  decree  ordered  that  the  usual  accounts  of  the  personal 
estate,  and  of  the  monies  arising  from  the  sale  of  the  estates 
conveyed  to  be  sold,  should  be  taken,  and  directed  the  due  applica- 
tion thereof ;  and,  if  the  personal  estate  and  those  monies  should 
be  msufficient  for  the  payment  of  the  debts,  it  was  ordered  that  the 
Uaster  should  take  an  account  of  the  real  estate  of  the  testator 
liable  to  pay  his  debts. 

The  Master,  having  found  that  the  personal  estate  and  the 
purchase  monies  of  the  estates  sold  were  insufficient  to  pay  the 
proceeded  to  take  an  account  of  the  real  estates  of  the 
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Richardson   testator  liable  to  pay  his  debts  ;  and  it  appearing  that  all  the  unsold 

HoBTON.      estates  were  subject  to  the  trusts  of  the  settlement,  he  found  that 

there  was  no  real  estate  of  the  testator  liable  to  pay  his  debts.     The 

plaintiff  took  exceptions  to  his  report 

[  115  ]  Lady  Horton  and  Mrs.  Bees  were  now  both  dead ;  but  there  ^was 

issue  of  the  marriage  between  Mr.  and  Mrs.  Bees. 

Mr.  Turner  and  Mr.  Rogers  for  the  plaintiff  in  support  of  the 
exceptions  [cited  18  Eliz.  c.  5,  and  3  &  4  W.  &  M.  c.  14] : 

[116]  Every  person  taking  under  the  settlement  had  notice  that  the 

heiress  was  improperly  dealing  with  the  estate  for  her  own  benefit, 
and  not  for  the  purpose  of  raising  a  fund  for  payment  of  the 
specialty  debts.  They  are,  therefore,  bound  by  that  notice,  and 
can  claim  no  more  than  what,  in  equity,  the  settlor  himself  was 
entitled  to.  [They  cited  Watkins  v.  Cheek  (i)  and  Higgins  v. 
Shaw  {2).] 

[  118  ]  At  all  events,  the  life  estate  of  the  husband  is  still  liable  to  the 

specialty  creditors :  it  is  the  estate  to  which  he  would  be  entitled, 
jure  mariti,  independent  of  the  settlement,  and  still  forms  part  of 
the  testator's  estate.  Where  a  fraud  is  committed,  the  Court  will 
lay  hold  of  the  interest  of  any  party  concerned  in  it,  as  an  indemnity 
to  the  parties  injured :  Burridge  v.  Row  (s). 

Mr.  Pemberton  Leigh  and  Mr.  Koe  for  Mr.  Bees  and  his  son : 

[  119  ]  *     *     The  class  of  cases  like  Watkins  v.  Cheek  has  no  applica- 

tion, for  there  there  was  a  trust  created  by  the  testator,  here  there 
is  none. 

It  is  said  that  the  settlement  was  fraudulent  and  void  under  the 
statute  of  Elizabeth ;  but  that  statute  has  no  application  to  a  case 
where  full  valuable  consideration  is  given  for  the  property.  The 
consideration  of  marriage  has  always  been  held  to  be  sufficient  to 
support  any  settlement.     *     *    * 

[  120  J  The  statute  of   the  8   &   4  W.  &  M.  (4)   does  not   affect  the 

question.  Previous  to  that  Act,  the  devisee  was  not  liable  to  the 
testator's  debts,  and  the  creditors  might  also  be  defeated  by  the 
alienation  of  the  heir  before  action  brought.  To  remedy  this,  the 
Act  avoids  the  devise  as  against  the  creditor,  and  enables  him  to 
maintain  an  action  jointly  against  the  heir  and  devisee.    By  the 

(1)  25  E.  R.  181  (2  Sim.  &  St.  199).      183). 

(2)  59  B.  E,  726  (2  Dr.  &  War.  356).  (4)  Repealed  and  re-enacted  by  the 

(3)  57  R.  R.  300  (1  Y.  &  G.  C.  C.      11  Geo.  IV.  &  1  Will.  IV.  c.  47. 
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5th  section  the  heir  is  made  answerable  for  the  land  alienated  by  Richardson 
him  before  action,  and  a  similar  liability  is  imposed  on  the  devisee,      hobton. 
The  statute  gives  these  remedies  to  the  creditor,  but  in  no  way 
permits  him  to  follow  the  estate  into  the  hands  of  a  purchaser  for 
valuable  consideration.    ♦    *     * 

In  Mathews  v.  Jones  (i),  a  marriage  settlement  of  the  ancestor's 
estate  *by  the  heir,  who  was  also  devisee,  was  supported  against       [  •121  ] 
a  bond   creditor  of  the  ancestor.    Notice  of  the  testator's  debts 
can  make  no  difference ;  for  if  the  debt  be  not  a  charge  on  the 
estate,  no  notice  can  make  it  so.     ♦     *     * 

Mr.  Turner^  in  reply.     *     *     ♦ 

[Totcnsend  v.  Westacott  (2),  Braithwaite  v.  Britain  (3),  Rogers  v. 
Rrigers  (4),  and  other  cases  were  also  referred  to.] 

The  Mastbb  of  the  Bolls  :  Dee.  16. 

The  only  question  upon  these  exceptions  is,  whether  the  testator's       [  122  ] 
real  estates,  which  were  comprised  in  the  settlement  of  the  daughter, 
and  limited  on  the  trusts  of  *the  settlement,  are,  in  the  hands  of      [  *123  ] 
the  persons  claiming  under  the  settlement,  liable  to  the  payment  of 
the  testator's  specialty  debts. 

Debts  by  specialty  in  which  the  heirs  are  bound,  constitute  no 
lien  or  charge  upon  the  land,  either  in  the  hands  of  the  debtor  or 
0!  his  heir.  Notwithstanding  the  existence  of  such  debts,  the 
debtor  himself  may  alienate  the  land,  or  he  may,  by  will,  make  it 
equitable  assets,  thereby  preventing  its  exclusive  application  to 
the  payment  of  specialty  debts,  or,  as  Willes,  Ch.  J.  says  (6),  he 
may  devise  it  for  the  payment  of  a  particular  debt  on  simple 
contract,  and  so  withdraw  it  from  specialty  creditors  altogether. 

By  taking  proper  proceedings,  the  specialty  creditors  may  obtain 
payment,  out  of  the  descended  or  devised  real  estate  in  the  hands 
of  the  heir  or  devisee ;  but  if  such  proceedings  are  not  taken,  the 
heir  or  devisee  may  alienate,  and  in  the  hands  of  the  alienee,  the 
land  is  not  liable,  though  the  heir  or  devisee  remains  personally 
liable,  to  the  extent  of  the  value  of  the  land  alienated. 

The  difference  which  arises  from  the  alienation  appears  strongly 
in  the  case  of  a  mortgagor  becoming  subsequently  indebted  to  the 
mortgagee  on  bond,  and  then  dying.     The  heir  cannot  himself 

(1)  2  Anstr.  506.  (3)  44  R.  R.  56  (1  Keen,  206). 

(2)  50  R.  R.  193  (2  Beav.  340,  and  (4)  38  R.  R.  143  (6  Sim.  364). 
4  Beay.  38).  (5)  Willes,  524. 
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Richardson   redeem  the  mortgage  without  paying  the  bond ;  but  the  assignee  of 
HoBTON.      the  equity  of  redemption  from  the  heir  may  redeem  the  mortgage 
without  paying  the  bond  (i). 

The  heir,  being  named  in  the  obligation,  is  considered  to  be 
[  *124  ]  himself  a  debtor,  not  indeed  a  debtor  liable  to  pay  *the  debt  under 
all  circumstances,  but  liable  to  the  extent  of  the  value  of  the  real 
estate  descended,  and  he  is  not  restrained  from  alienation ;  but 
after  the  alienation,  he  is  personally  liable  to  pay  his  ancestor's 
debts,  to  the  amount  of  the  value  of  the  land  he  has  aliened. 

The  case  of  Mathews  v.  Jones  (2)  sufficiently  establishes,  that,  in 
the  absence  of  any  special  circumstances,  the  land,  after  an  aliena- 
tion by  the  heir  for  the  purposes  of  a  marriage  settlement,  is  not 
liable  to  the  specialty  debts  of  the  ancestor. 

But  in  this  case  it  has  been  argued,  that  the  settlement  is 
fraudulent  and  void  under  the  statute  of  IS  Eliz.  c.  5.  Miss 
Horton,  as  heir  of  the  reversion,  being  owner  of  the  land,  and 
Miss  Horton  being  debtor  under  the  obligation  of  her  father,  it  is 
said  that  the  settlement  was  prejudicial  to  the  creditors,  and 
therefore  void. 

Admitting,  on  the  authority  of  Gooch's  case  (s)  and  the  case  of 
Apharry  v.  Bodingham  (4),  that  cases  of  this  kind  may  fall  within 
the  statute,  the  enactment  makes  void  any  conveyance  executed 
with  the  intent  or  purpose  to  delay,  hinder,  or  defraud  creditors  of 
their  just  and  lawful  actions,  suits,  or  reliefs ;  but  it  is  not  to 
extend  to  any  interest,  upon  good  consideration,  and  bond  fide 
conveyed  to  any  person  not  having  notice  of  the  fraud. 

In   this  case   the    settlement  was   made,  in   consideration  of 
marriage,  a  good  and  valuable  consideration,  and  the  alienation 
left  the  heir  subject  to  personal  liability. 
[  125  ]  No  direct  or  express  fraud  is  proved  or  attempted  to  be  proved. 

If  any  fraud  there  were,  it  must  be  detected  and  established  by 
inference  from  independent  facts  distinctly  proved,  or  from  the 
provisions  of  the  deed  itself ;  and  it  may  reasonably  be  asked,  was 
it  false  to  allege,  as  was  professed  by  the  deed,  that  the  parties 
desired  and  intended  that  all  the  debts  should  be  fully  paid? 
Were  the  estates  conveyed  to  be  sold  at  the  time  inadequate  for 
the  full  payment  of  the  debts?  If  so,  were  they  known  to  be 
inadequate,  so  that  the  provision  pretended  to  be  for  the  payment 

(1)  Coleman  v.   Winch,  1  P.  Wms.  (3)  5  Co.  Eep.  60  a. 
775.  (4)  Cro.  Eliz.  350. 

(2)  2  Anstr.  506. 
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of  the  debts  was  not  only  insufficient  but  delusive?    Was  the  heir  Richardson 
\^ho  alienated  the  land  insolvent,  so  that  her  personal  liability  was      hobton. 
accompanied  by  inability  to  pay,  and  of  no  value,  and  the  alienation 
of  the  land  removed  from  the  creditor  the  only  means  by  which  he 
had  any  prospect  of  obtaining  payment?    Were  the  creditors  in 
any  way  delayed  or  hindered  ?    There  has  been,  indeed,  very  great 
delay,  bat  has  it  arisen  from,  or  was  it  intended  to  be  occasioned 
by,  the  deed  ?    Nothing  of  the  kind  is  even  alleged,  but  the  imputa- 
tion of  fraud  rests  upon  this :  that  the  parties  to  the  settlement, 
knowing  that  there  were  debts  of   Sir  Watts  Horton  remaining 
unpaid,  and  setting  apart  only  a  portion  of  the  estates  to  provide  a 
fund  for  the  payment  of  those  debts,  settled  the  remainder,  pro- 
viding, at  the  same  time,  that  the  rents  of  the  estate  set  apart  for 
the  debts,  should,  until  the  estates  were  sold,  be  paid  to  Mr.  Bees ; 
and  that  since  those  estates  have  been  sold,  upon  an  account  taken 
alter  a  lapse  of  about  thirty  years,  without  one  word  of  explanation, 
either  as  to  the  cause  of  the  delay  or  the  cause  of  the  defalcation, 
the  produce  of  the  sales  is  found  to  be  insufficient  for  the  full 
payment  of  the  debts  and  the  interest  which  has  accumulated 
upon  them. 

I  am  of  opinion  that  these  circumstances,  thus  barely  appearing, 
do  not  afford  any  proof  of  fraud  or  any  want  *of  bona  fides  in  the       [  *126  ] 
execution  of  the  settlement,  and  that  the  exceptions  must  therefore 
lie  overruled. 

But  I  think  it  right  to  add,  that  even  if  the  circumstances  had 
1)een  such,  as  to  afford  a  probable  reason  for  thinking  that  there 
was  such  a  want  of  bona  fides  ^  as  might  entitle  the  creditor  to  relief, 
I  should  nevertheless  have  been  of  opinion,  that  such  relief  could 
not  have  been  had  in  this  suit. 

The  bill  is  founded  upon  the  notion  that  the  claim  of  tlie  creditor 
to  be  paid  out  of  the  real  estate  was,  in  no  respect,  altered  by  the 
alienation  or  settlement  made  by  the  devisee  and  heir.  It  charges 
none  of  the  fraud  upon  which  the  creditor  now  insists,  and  the 
defendants  have  had  no  means  of  placing  upon  the  record  and 
proving  such  defence,  as  they  might  have  been  enabled  to  make  if 
the  charge  had  been  made ;  and  I  do  not  think,  that  by  a  decree 
directing  an  account  to  be  taken  of  a  testator's  real  estate  liable  to 
the  payment  of  his  debts,  it  was  meant  to  refer  such  a  question  as 
has  been  raised  upon  the  exceptions  to  the  Master's  report. 

Oven-vie  the  exceptions, 
R.R.— VOL.  Lxrv.  3 
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The  earl  of  MEXBOROUGH  v.  BOWER. 

(7  Beav.  127—134;  afPd,  2  L.  T.  205.) 

Injunction  granted,  prohibitory  in  form,  but  mandatory  in  its  effect. 

Tenant  of  a  mine  restrained,  on  motion,  from  permitting  a  communication 
with  an  adjoining  mine  to  continue  open,  and  water  to  flow  through  thi* 
same,  the  effect  intended  being  to  compel  the  defendants  to  close  the 
communication. 

Arbitration  clauses  in  deeds  were  formerly  not  binding  on  the  parties,  so 
as  to  oust  the  jurisdiction  of  the  Court:  but  now  see  the  Arbitration  Act, 
1889,  8.  4. 

This  was  an  application  for  an  injunction  to  restrain  the  defen- 
dants, who  were  the  lessees  of  the  plaintiffs'  coal  mine,  from  acting 
in  contravention  of  the  covenants  contained  in  their  lease. 

In  February,  1889,  the  plaintiffs  granted  to  the  defendants  a 
lease  of  a  coal  mine  in  the  county  of  York,  at  a  rent  of  520Z.,  with 
a  proportionable  increased  rent  for  all  coal  worked  beyond  two 
acres  annually.  The  defendants,  amongst  other  things,  covenanted 
not  to  permit  any  of  the  brick  clay  to  be  carried  off  the  land ;  to 
work  the  seam  in  a  fair  and  workmanlike  manner ;  to  leave  proper 
and  sufficient  barriers  in  the  said  seam  or  bed  of  coal  against  all 
adjoining  collieries;  to  prevent  the  draining  or  laying  dry  any 
such  other  mines,  seams,  or  beds ;  and  the  defendants  further 
covenanted,  not  to  work,  get,  or  raise  up,  from  the  pits  or  shafts  to 
be  sunk  and  made  by  them,  or  carry  over  the  demised  premises, 
any  coal  belonging  to  other  proprietors,  without  the  consent  in 
writing  of  the  plaintiffs. 

The  lease  contained  a  proviso,  that  if  any  dispute,  doubt,  or 
question,  should  arise  between  the  plaintiffs  and  the  defendants, 
either  on  the  construction  of  the  lease,  or  respecting  any  matter  or 
thing  whatsoever,  arising  out  of  or  connected  with  the  demise  or 
lease,  or  any  of  the  covenants,  conditions,  stipulations,  and  pro- 
visions thereinbefore  contained,  then  every  such  dispute,  doubt,  or 
question  should  be  referred  to  the  arbitration  of  two  indifferent 
persons,  one  to  be  named  by  each  party  in  dispute.  And  it  was 
thereby  further  agreed,  that  their  submission  to  reference  might  be 
♦made  a  rule  of  her  Majesty's  Court  of  Queen's  Bench.  And  it 
was  thereby  further  agreed,  that  no  suit  at  law  or  in  equity  should 
be  commenced  or  instituted  by  either  of  the  parties  in  dispute, 
against  the  other  of  them,  touching  the  matters  in  dispute,  before 
the  parties  to  be  made  defendants  to  such  suit  or  suits  should  have 
refused,  or  neglected  to  refer  the  matters  in  difference  respectively, 
or  unless  the  time  limited  for  making  such  award  or  determination 
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shoold  have  expired,  without  any  each  award  or  determination    ThbEael 
having  been  made.  borough 

The  bill,  the  material  allegations  of  which  were  verified,  alleged, 
that  in  December,  1842,  the  plaintiffs'  agents  discovered,  as  the 
fact  was,  that  the  defendants  had  not  left  proper  and  sufficient 
barriers  in  the  seam  or  bed  of  coal,  and  that  they  had  made  a 
communication  or  road  in  the  bed  of  coal  into  an  adjoining  coal- 
field, the  property  of  Sir  John  Lowther ;  that  they  had  commenced 
working  the  coal  of  Sir  John  Lowther,  and  had  worked,  gotten,  or 
raised  up,  from  the  pits  or  shafts  sunk  by  them  on  the  property 
comprised  in  the  aforesaid  indenture,  and  had  also  carried  over  the 
premises  comprised  in  the  aforesaid  indenture  coal  belonging  to 
Sir  John  Lowther ;  that  the  defendants,  by  means  of  the  aforesaid 
communication,  conducted  the  water  from  the  seam  of  coal  of  Sir 
John  Lowther,  into  the  seam  of  coal  demised  to  the  defendants  by 
the  aforesaid  indenture,  and  that  they  raised  the  same  by  means  of 
the  said  pits  or  shafts ;  that  the  defendants  had  thereby  drained 
or  laid  dry  the  mines,  seams,  or  beds  of  coal  on  the  property  of 
Sir  John  Lowther,  and  had  conveyed  the  coal  gotten  by  them  from 
the  property  of  Sir  John  Lowther  along  the  railway  and  staith  on 
the  premises  comprised  in  the  aforesaid  indenture.  The  bill  also 
alleged,  that  "^the  defendants  had  made  bricks  and  tiles  on  the  [  M29  ] 
property,  which  they  had  carried  off  the  premises. 

The  plaintiffs  now  moved  for  an  injunction  to  restrain  the 
defendants  from  carrying  the  brick  clay,  or  bricks  or  tiles  made 
thereof,  off  the  land ;  from  working  away  sufficient  barriers  in  the 
seam  in  the  parts  adjoiaing ;  from  making  a  communication  into 
adjoining  collieries,  and  from  draining  any  other  mines,  or  permitting 
the  same  to  be  drained,  by  means  of  the  demised  colliery  ;  and  from 
permitting  the  communication  complained  of  to  continue  open,  and 
from  permitting  any  water  to  flow  through  the  same  into  the  demised 
colliery,  and  from  raising,  by  means  of  the  shafts  on  the  demised 
premises,  any  coal  of  any  other  proprietor,  and  from  carrying  the 
same  over  the  demised  premises;  and  from  doing  &c.,  any  act  &c., 
in  breach  of  the  covenants  in  the  lease. 

The  affidavit  in  support  of  the  motion  verified  the  statements  in 
the  bill,  and  also  stated  that,  by  erecting  proper  dams  or  barriers, 
the  said  communication  might  be  blocked  up,  and  the  water 
prevented  flowing  from  the  said  property  of  Sir  J.  Lowther  into 
the  bed  or  seam  of  coal  comprised  in  the  aforesaid  indenture. 
The  affidavits  in  opposition  stated,  that  there  was  a  fall  or  dip 
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from  the  plaintiffs'  collieries  to  those  of  Sir  John  Lowther ;  that 
consequently  all  the  water  necessarily  flowed  towards  Sir  John 
Lowther's  coal,  and  not  towards  the  bed  or  seam  of  coal  demised 
by  the  plaintiffs  to  the  defendants ;  and  that  the  effect  of  the  com- 
munication would  be,  to  materially  benefit  and  improve  the  property 
and  mines  of  the  plaintiffs,  and  diminish  the  expense  of  working 
the  same. 

Mr.  Pemberton  Leigh  and  Mr.  Bates,  in  support  of  the  motion. 

Mr.  Kindersley  and  Mr.  Wright,  contra. 

The  Masteb  of  the  Bolls  : 

The  only  question  in  this  case,  is  as  to  the  form  and  the  extent 
of  the  injunction  to  be  granted. 

From  the  course  of  the  argument,  one  would  really  think,  that 
some  doubt  had  arisen  as  to  the  jurisdiction  of  the  Court  to  compel 
parties  to  perform  their  covenants  and  agreements,  and  that  the 
jurisdiction  of  this  Court,  to  prevent  parties  from  wilfully  and 
avowedly  violating  contracts  deliberately  entered  into,  had  become 
perfectly  unnecessary. 

What  are  the  facts  ?  A  lease  of  a  coal  mine  was  granted  by  the 
plaintiffs;  certain  covenants  required  by  one  party  were  entered 
into,  and  agreed  to  by  the  other,  and  constituted  a  portion  of  the 
consideration  upon  which  the  contract  was  founded.  It  is  now 
plainly  admitted  by  the  defendants,  that  they  have  acted  in  direct 
violation  of  those  covenants,  and  an  application  being  made  to  this 
Court  to  prevent  that  violation  being  continued,  it  is  said,  in  answer 
by  the  defendants,  "  We  have  indeed  violated  the  covenants,  but 
we  have  not  done  it  in  a  way  prejudicial  to  you ;  on  the  contrary, 
according  to  our  judgment  and  the  view  we  take  of  your  case,  this 
is  a  very  profitable  and  beneficial  proceeding  for  you,  and  you  must 
abide  by  our  judgment.*'  It  is  suflBcient  to  say,  that  the  plaintiffs 
have  a  right  to  insist  on  their  own  view  of  their  own  interest,  and 
that  even  if  it  should  be  as  beneficial  to  them,  as  has  been  argued 
on  the  other  side,  they  may  nevertheless  choose  *to  insist  on  having 
the  terms  of  the  contract  strictly  obeyed. 

Next  it  is  said,  ^'  You  had  notice  of  this  long  before  you  filed  your 
bill ;  a  treaty  for  compensation  took  place  after  you  were  aware  of 
it,  and  if  the  proposed  compensation  had  satisfied  you,  you  would 
never  have  complained  of  this  violation."    It  is  possible  that  the 
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parties  who  stipulated  for  the  benefit  of  these  covenants  woald  have  Thb  babl 
waived  them,  and  they  might  have  entered  into  a  treaty  for  the  bobouoh 
purpose  of  considering  whether  such  a  compensation  in  damages  n^m 
would  be  made,  as  would  have  induced  them  to  waive  the  agreement. 
But  here  the  case  is  otherwise :  they  were  not  satisfied,  and  they 
therefore  demand  the  strict  performance  of  the  contract. 

With  regard  to  the  length  of  time,  nothing  can  be  more  true  than 
this,  if  parties  come  and  ask  for  an  injunction  ex  parte,  the  Court 
looks  most  minutely  to  the  time  in  which  they  have  permitted  the 
matter  complained  of  to  proceed,  and  will  not  allow  them  to  obtain 
an  injunction  in  the  absence  of  the  other  party,  when  they  have 
themselves,  for  some  time,  acquiesced.  It  is  quite  reasonable  that 
that  should  be  so,  because  the  granting  of  an  injunction  ex  parte  is 
the  exercise  of  a  very  extraordinary  jurisdiction,  the  effect  of  which, 
in  every  case  in  which  it  is  asked,  is  almost  alarming ;  therefore 
the  time  at  which  the  plaintiff  first  had  notice  of  the  existence  of 
the  subject  of  complaint,  is  looked  to  with  the  greatest  care  and 
jealousy,  in  order  to  prevent  an  improper  order  being  made  against 
a  party  in  his  absence;  but  when  the  party  has  notice  of  the 
motion,  the  question  then  is  entirely  of  a  different  kind.  The 
question  then  is,  whether,  during  the  time  which  has  elapsed,  there 
has  been  a  course  of  conduct  from  which  a  waiver  of  the  terms  or 
an  acquiescence  in  the  violation  of  the  ^contract  is  to  be  inferred.  [  ^^3^  ] 
That  is  quite  another  thing,  and  there  is  nothing  at  all  like  it  in 
this  case. 

The  next  thing  said  is,  ''  You  have  accepted  a  compensation  for 
increased  work,  and  a  sum  of  money  has  been  paid  now  in  respect 
of  it;"  but  the  answer  is,  that  there  is,  in  other  respects,  a 
continued  violation*  of  the  covenants,  and  no  acquiescence  in  the 
violation. 

The  remaining  argument  is,  that  the  deed  contains  a  clause  for 
a  reference  to  arbitration.  Now  there  are  a  great  number  of  cases 
in  which,  from  the  dif&culty  of  ascertaining  the  truth  and  the 
great  complication  of  the  rights  and  interests  involved,  it  is  almost 
impossible  for  the  Court  to  do  strict  justice  between  parties  within 
such  limits  of  time  and  expense  as  are  in  any  degree  proportionate 
to  the  value  of  the  interests  in  question.  Many  cases  occur,  in 
which  it  is  perfectly  clear,  that  by  means  of  a  reference  to  arbitra- 
tion, the  real  interests  of  the  parties  will  be  much  better  satisfied 
tium  they  could  be  by  any  litigation  in  a  court  of  justice.  In  these 
cases  the  Court  has  shown  itself  very  anxious  that  matters  of  this 
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kind  should  be  determined  in  a  way  most  beneficial  to  the  parties , 
and  much  more  so,  when  it  finds  that  the  parties,  anticipating 
difficulties  of  that  kind,  have  provided  for  their  settlement  by  arbi- 
tration.   It  has,  however,  been  decided,  that  these  clauses  for  a 
reference  are  not  binding  upon  the  parties,  who  cannot  contract 
themselves  out  of  their  right  to  have  their  disputes  settled  in  Courts 
of  justice.     Notwithstanding  the  many  cases  in  which  a  reference 
to  arbitration  may  justly  be  preferred  to  prolonged  litigation  in 
Court,  cases  without  end  arise,  in  which,  by  no  possibility,  could 
arbitrators  do  that  justice  which  the  powers  of  Courts  of  justice 
enable  them  to  administer.    Cases  arise  which  were  not  in  the  con- 
templation of  the  parties  when  they  entered  into  their  agreement. 
It  has,  under  these  circumstances,  been,  I  *think,  justly  held,  that 
arbitration  clauses  are  not  to  be  enforced  against  the  parties,  and  I 
find  nothing  in  the  wording  of  these  particular  clauses  which  at  all 
alters  this  case. 

Upon  none  of  these  grounds  do  I  think  the  plaintiffs  have,  in  any 
way,  disentitled  themselves  to  the  protection  of  this  Court,  or  to 
their  right  to  insist  in  this  Court  that  the  covenants  which  they 
have  contracted  for  shall  from  day  to  day  be  obeyed  by  the 
defendants.  Nevertheless,  it  is  very  important  to  consider  what 
the  terms  of  the  injunction  are  to  be;  I  do  not  think  it  ought  to 
extend  beyond  the  violations  which  have  taken  place ;  it  ought  not 
to  be  expressed  in  such  general  terms  as  may  imply  that  the 
defendants  intend  to  violate  those  covenants  which  they  have 
hitherto  respected.  This  motion  asks  for  something  more  than 
ordinary ;  namely,  to  restrain  the  defendants  permitting  water  to 
flow  through  the  communication.  It  is  however  no  unusual  thing 
to  ask  an  injunction  in  this  form :  I  think  it  was  granted  in  the 
case  of  Robinson  v.  Lord  Byron  (i),  and  lq  other  cases.  Indeed, 
I  believe  that  in  another  branch  of  the  Court,  some  few  years  ago, 
a  direct  order  was  made  for  the  party  to  do  that  which  was  required, 
to  put  an  end  to  the  violation  of  covenants :  I  do  not  however  know 
whether  that  has  been  since  acted  upon,  and  I  do  not  mean  to 
deviate  from  the  regular  and  established  practice.  The  injunction 
therefore  must  be  confined  to  those  things  in  respect  *of  which  at 
this  time  and  upon  the  evidence  before  me,  it  appears  that  the 
plaintiffs  require  protection,  and  it  should  not  extend  to  the  last 
general  words ;  this  Court  never,  without  necessity,  presumes  there 
will  be  a  violation  of  the  covenants. 

(1)  1  Br.  C.  C.  688. 
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The  injonction  was  granted  in  the  terms  of  the  notice  of  motion,  Thk  Earl 

omitting  the  last  clause.  The  order  was  affirmed  on  appeal  [on  borough 
the  9th  December,  1843,  by  the  following  judgment,  reported  in  bower. 
2  L.  T.  205]. 

The  Lord  Chancellor  :  1843. 

Dee,  9. 

Breaches  of  the  covenants  are  admitted  ;  the  defendants  have         — '— ' 

removed  barriers,  they  have  made  and  used  bricks,  and  they  have  ^  ^  L.T.205] 

drawn  and  led  coals  from  another  mine  through  the  plaintiffs',  all 

of  which  they  expressly  covenanted  not  to  do.    It  is  contended  that 

the  plaintiffs  can  bring  their  action ;  but  this  is   a  continuing 

damage,  for  which  repeated  actions  must  be  brought,  which  would 

be  very  inconvenient.     But,  independently  of  covenant,  a  tenant 

has  no  right  to  knock  down  a  barrier  or  let  in  the  water ;  he  has  no 

right  to  alter  the  character  of  a  man's  estate,  and  compel  him  to 

resort  to  an  action  for  damages.     The  stipulation  on  the  part  of 

the  defendants  is  not  to  convey  coals  over  the  surface,  and  they 

make  a  way  under  the  surface,  and  so  bring  out  the  coals.     Then, 

it  is  said,  the  plaintiffs  have  acquiesced,  but  they  immediately 

remonstrated  against  the  breach  of  the  lease,  and  negotiations  were 

going  on  until  after  this  Court  had  risen,  and  now  they  come  for 

an  injunction.     That  is  not  such  a  delay  as  will  deprive  them  of 

the  right  to  interposition  by  this  Court.     Then  it  is  asserted  that 

the  lease  expressly  directs  disputes  to  be  settled  by  arbitration,  and 

prohibits  suits  at  law  or  in  equity  in  respect  thereof;  but  that 

stipulation  cannot  deprive  either  party  of  their  ordinary  right  to 

resort  to  the  Courts  of  justice  of  the  country  for  relief  (i).     I  am  of 

opinion  that  the  injunction  was  properly  granted,  and  that  the 

order  of  the  Master  of  the  Bolls  must  be 

Affirmed. 

CLAPHAM  V.  SHILLIT0(2).  1844. 

(7  Beav.  146-151.)  /j^jfj-g 

ConsideTation  of  the  effect,  in  equity,  of  misrepresentation  made  by  

parties  upon  entering  into  contracts.  Bolls  Court. 

Cases  have  frequently  occurred  in  which,  upon  entering  into  contracts,  I^^d 

misrepresentations  made  by  one  party  have  not  been,  in  any  degree,  relied         ^?  r^^^* 
on  by  the  other  party.    If  the  party  to  whom  the  representations  were        ^    *   ' 
made,  himself  resorted  to  the  proper  means  of  verification,  before  he  entered         ^        -* 

;i)But  now  see  the  Arbitration  Act,  v.  Chadwick  (1881-4)  20  Ch.  Div.  27, 

\m,  s.  4.— O.  A.  S.  51  L.  J.  Ch.  597,  46  L.  T.  702 ;  affd 

(2)  Eedgrave    v.    Hurd    (1881)    20  9  App.  Cas.  187,  53  L.  J.  Ch.  873. 
CTi.  D.  1,  21,  51  L.  J.  Ch.  113;  Smith 
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Clapham  into  the  contract,  it  may  appear  that  he  relied  upon  the  result  of  his  own 

^-  investigation  and  inquiry,  and  not  upon  the  representations  made  to  him 

SHiLLiTO.  |jy  ^Q  other  party ;  or  if  the  means  of  investigation  and  verification  be  at 

hand,  and  the  attention  of  the  party  receiving  the  representations  be  drawn 
to  them,  the  circumstances  of  the  case  may  be  such  as  to  make  it  incumbent 
on  a  court  of  justice  to  impute  to  him  a  knowledge  of  the  result,  which, 
upon  due  inquiry,  he  ought  to  have  obtained,  and  thus  the  notion  of  reliance 
on  the  representations  made  to  him  may  be  excluded. 

Again,  when  the  Court  is  endeavouring  to  ascertain  what  reliance  wa^ 
placed  on  representations,  it  must  consider  them  with  reference  to  the 
subject-matter,  and  the  relative  knowledge  of  the  parties.    If  the  subject 
is  capable  of  being  accurately  known,  and  one  party  is,  or  is  supposed  to 
be,  possessed  of  accurate  knowledge,  and  the  other  is  entirely  ignorant,  and 
a  contract  is  entered  into,  after  representations  made  by  the  party  who 
knows,  or  is  supjwsed  to  know,  without  any  means  of  verification  being 
resorted  to  by  the  other,  it  may  well  enough  be  presumed,  that  the  ignorant 
man  relied  on  the  statements  made  by  him  who  was  supposed  to  be  better 
informed ;  but  if  the  subject  is  in  its  nature  uncertain,  if  all  that  is  known 
about  it  is  matter  of  inference  from  something  else,  and  if  the  parties 
making  it,  and  receiving  representations  on  the  subject,  have  equal  know- 
ledge, and  means  of  acquiring  knowledge,  and  equal  skill,  it  is  not  easy  to 
presume  that  representations  made  by  one  would  have  much  or  any  influence 
upon  the  other. 

This  was  a  motion  for  a  new  trial  of  an  issue  directed  by  the 
Court.    The  circumstances  fully  appear  in  the  judgment. 

Mr.  Kinderaley,  Mr,  Watson,  2knd  Mr.  IFrijf/tf,  for  the  defendant, 
in  support  of  the  motion. 

[  147  ]  Mr.  Turner,  Mr.  Knowles,  and  Mr.  Elmsley,  contra,  for  the 

plaintiff. 

IH.  1.        The  Master  op  the  Eolls  : 

The  bill  in  this  cause  was  filed  for  the  purpose  of  compelling  the 
defendant  specifically  to  perform  an  agreement  which  he  had 
entered  into,  to  take  from  the  plaintiff  a  lease  of  certain  coal  mines. 

On  the  hearing  of  the  cause,  two  issues  were  directed  to  be  tried : 
1.  Whether,  during  the  treaty  for  the  agreement,  any  false  repre- 
sentations, on  which  the  defendant  relied,  were  made  by  the  plaintiflf 
or  his  agent,  to  the  defendant  or  his  agent,  in  respect  to  the  mines 
or  property  comprised  in  the  agreement ;  2.  Whether  the  defendant 
signed  the  memorandum  at  the  foot  of  the  draft  lease  under  any 
false  representations  of  the  plaintiff  or  his  solicitor,  made  to  the 
defendant  or  his  solicitor,  in  respect  of  the  contents  of  the  same 
draft  lease,  or  any  alterations  made  therein. 

The  plaintiff  in  this  cause  was  also  plaintiff  in  the  issues,  and  on 
the  trial  a  verdict  was  found  for  the  plaintiff  on  both  issues. 
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The  defendant,  now,  acquiescing  in   the  verdict  found  on  the     Clapham 
second  issue,  has  moved  for  a  new  trial  on  the  first.  Shillito. 

The  coal  comprised  in  the  lease  comprised  beds  of  coal  distin-       [  148  ] 
goished  by  the  names  of  the  Adwalton  coal,  the  Middleton  deep 
coal,  and  the  Middleton  little  coal. 

In  answer  to  questions  put  by  the  learned  Judge  before  whom  the 
issues  were  tried,  the  jury  stated,  that  the  plaintiff  did  not  make  any 
false  representation  to  the  defendant  or  his  agent,  as  to  the  quantity 
of  the  Adwalton  coal  remaining  to  be  gotten ;  and  that  the  plaintiff 
did  make  false  representations  to  the  defendant,  as  to  the  depth  of 
the  Middleton  deep  coal  from  the  surface,  and  as  to  the  thickness  of 
the  Middleton  little  coal,  but  that  Shillito  or  his  agent  did  not  rely 
on  any  such  false  representations. 

The  defendant  alleges,  that  the  opinion  expressed  by  the  jury  that 
the  plaintiff  did  not  make  any  false  representation  as  to  the  quantity 
ot  the  Adwalton  coal  remaining  to  be  gotten,  is  against  the  evidence 
which  was  produced  on  the  trial ;  and  that  the  opinion  expressed 
by  the  jury,  that  the  defendant  or  his  agent  did  not  rely  on  any 
false  representations  as  to  the  Middleton  coal,  is  erroneous,  and  arose 
from  some  want  of  sufficient  explanation  of  the  meaning  of  the  term 
reliance,  which  might  have  been,  but  was  not,  afforded  by  the  Judge. 

Having  carefully  read  the  Judge's  notes  and  the  evidence  in  the 
cause,  and  considered  the  arguments  of  counsel,  I  am  of  opinion  that 
there  is  no  reason  to  disturb  the  verdict,  on  the  ground,  that  the 
opmion  of  the  jury  respecting  the  quantity  of  coal  remaining  to  be 
gotten  in  the  Adwalton  mine  was  against  the  evidence  produced.  It 
was,  indeed,  against  the  testimony  of  Field,  but  having  regard  to  the 
other  evidence  in  the  case,  and  the  means  which  the  trial  afforded 
of  testing  the  credibility  of  Field,  I  see  no  reason  to  think,  that  the 
jury  came  to  an  erroneous  conclusion  on  that  point. 

Upon  the  other  point,  it  appears  to  me  that  there  is  more 
difficulty.  The  jury  were  of  opinion,  that  false  ^misrepresenta-  [  *^^^  ] 
tions  were  made  respecting  the  Middleton  coal  during  the  treaty 
for  the  agreement ;  and  if  we  suppose  that  conclusion  to  be  correct, 
it  requires,  at  least,  some  consideration  and  explanation  to  show, 
that  representations,  found  to  be  false,  had  not  some  influence  on 
the  defendant  when  he  entered  into  the  agreement. 

Cases  have  frequently  occurred,  in  which,  upon  entering  into 
contracts,  misrepresentations  made  by  one  party  have  not  been, 
ui  any  degree,  relied  on  by  the  other  party.    If  the  party  to  whom 

the  representations  were  made  himself  resorted  to  the  proper  means 
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Clapham  of  verification,  before  he  entered  into  the  contract,  it  may  appear, 
Shillito.  that  he  relied  upon  the  result  of  his  own  investigation  and  inquiry, 
and  not  upon  the  representations  made  to  him  by  the  other  party  : 
or  if  the  means  of  investigation  and  verification  be  at  hand,  and 
the  attention  of  the  party  receiving  the  representations  be  drawn  to 
them,  the  circumstances  of  the  case  may  be  such,  as  to  make  it 
incumbent  on  a  court  of  justice  to  impute  to  him  a  knowledge  of 
the  result,  which,  upon  due  inquiry,  he  ought  to  have  obtained,  and 
thus  the  notion  of  reliance  on  the  representations  made  to  him  may 
be  excluded. 

Again,  when  we  are  endeavouring  to  ascertain  what  reliance  was 
placed  on  representations,  we  must  consider  them  with  reference  to 
the  subject-matter,  and  the  relative  knowledge  of  the  parties.     If 
the  subject  is  capable  of  being  accurately  known,  and  one  party  is, 
or  is  supposed  to  be,  possessed  of  accurate  knowledge,  and  the 
other  is  entirely  ignorant,  and  a  contract  is  entered  into,  after 
representations  made  by  the  party  who  knows,  or  is  supposed  to 
know,  without  any  means  of  verification  being  resorted  to  by  the 
[  *150  ]      other,  it  may  well  enough  be  *presumed,  that  the  ignorant  man 
relied  on  the  statements  made  by  him  who  was  supposed  to  be  better 
informed  ;  but  if  the  subject  is  in  its  nature  uncertain, — if  all  that 
is  known  about  it  is  matter  of  inference  from  something  else,  and  if 
the  parties  making  and  receiving  representations  on  the  subject 
have  equal  knowledge  and  means  of  acquiring  knowledge,  and  equal 
skill,  it  is  not  easy  to  presume,  that  representations  made  by  one 
would  have  much  or  any  influence  upon  the  other. 

Cases  vary  infinitely  in  their  circumstances,  and  it  is,  I  think, 
obvious,  that  a  very  great  variety  of  circumstances  may  occur,  in 
which  it  may  appear  that  a  contract  was  entered  into  after  erroneous 
representations  made  by  one  party,  and  yet  without  the  other  party 
having  at  all  relied  on  those  erroneous  representations. 

In  the  present  case,  it  may  be  that  the  jury  has  correctly  found, 
that  the  representations  made  to  the  defendant  respecting  the 
Middleton  coal  were  false,  and  not  relied  on  by  the  defendant. 

It  does  not  appear  that  the  closes  of  land  containing  the  coal  in 
question  had  been  bored,  for  the  purpose  of  ascertaining  what  were 
the  depth  and  thickness  of  the  Middleton  coal.  The  depth  and 
thickness,  at  some  distance,  were  known,  but  there  were  variations 
in  the  beds,  and  all  that  was  known  afforded  only  obscure  and 
uncertain  indications  of  the  depth  and  thickness  of  the  beds  in 
particular  closes,  which  had  not  been  bored  to  the  requisite  depth. 


▼OL..  I*XIV.^ 
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Having  regard  to  the  nature  of  the  subject,  to  the  language  of 
the  witnesses,  and  to  the  experience  of  the  defendant's  agent,  to 
whom  the  representations  were  made,  I  cannot,  upon  the  mere 
statement  of  the  evidence  *to  me,  avoid  entertaining  some  doubt, 
whether  the  representations  made  to  Field  were  such  as  can  pro- 
l^erlv  be  called  false  ;  and  having  carefully  read,  not  only  the  notes 
of  the  evidence  taken  at  the  trial,  but  also  all  the  evidence  taken  in 
this  suit,  and  being  without  the  benefit  of  any  personal  observation 
upon  the  witnesses  under  examination  at  the  trial,  I  do  not  see  any 
sufficient  reason  for  thinking  that  the  jury  came  to  an  improper 
conclusion. 

In  that  state  of  circumstances,  I  have  anxiously  considered  what 
was  said  at  the  Bar,  respecting  the  summing  up  of  the  learned 
Judge,  and  I  am  satisfied  that  the  proper  questions  were  fairly  and 
sufficiently  brought  under  the  consideration  of  the  jury.  It  is  not 
alleged  that  any  additional  evidence  can  be  adduced ;  and  it  appears 
to  me,  that  in  a  matter,  which  in  itself  may  have  been  somewhat 
doubtful, — in  which  I  have  myself  some  doubt  upon  the  finding  as 
to  false  representations,  and  in  which  I  agree  with  the  finding  as 
to  the  non-reliance  of  the  defendant  upon  false  representations 
(supposing  them  to  have  been  made),  I  ought  to  be  satisfied  with 
the  verdict  upon  the  first  issue. 

I  therefore  refuse  the  motion  for  a  new  trial.  The  costs  of  the 
motion  must  be  considered  at  the  hearing  on  the  equity  reserved. 

The  cause  came  on  for  further  directions,  when  specific  perform- 
ance was  decreed,  with  the  costs  of  suit,  of  the  issues,  and  of  the 
application  for  a  new  trial. 


Clapham 

r. 
Shillito. 


[  -isi  J 


Feb.  16. 


GILL   V.   EYTON(l). 

(7  Beav.  155—156.) 

A  plaintiff  daiming  property  vested  in  a  defendant  as  mortgagee  could 
not  in  the  absence  of  fraud  claim  production  of  a  transfer  executed  by  the 
defendant  for  the  purpose  of  transferring  the  mortgage  to  another  defendant 
after  the  commencement  of  the  litigation. 

This  was  a  motion  for  the  production  of  papers. 
The  plaintiff  Gill  filed  his  original  bill  against  one  Danily  for 
the  redemption  of  a  mortgage ;  and  pending  the  suit,  but  before 


(1)  But  mortgagees  are  now  under 
special  statutory  obligations  to  produce 
dociments  of    title    relating   to    the 


mortgaged  property  to  the  mortgagor 
under  s.  16  of  the  Conveyancing  Act, 
1881. ~0.  A.  S. 


1843. 
Dee,  8. 

RolU  Court. 

Lord 

Langdale, 

M.B. 

[  156  ] 
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service  of  the  subpoena,  Danily  assigned  his  mortgage  to    Eyton 
The  plaintiff  thereupon  brought  Eyton    before    the    Court    by 
supplemental    bill.     It    was   alleged   that   the   assignment     wa 
fraudulent  and  vexatious,  and  in  order  to  impede  the  plaintiff 
the  enforcement  of  his  rights.     The  defendant  Eyton  admitted  iht 
he  had  the  assignment  in  his  possession,  and  the  question  now  vras^ 
whether  he  was  bound  to  produce  it. 

Mr,  Pemberton  Leigh,  for  the  plaintiff: 

We  allege  that  this  was  a  fraudulent  and  vexatious  contrivance, 
in  order  to  defeat  the  rights  of  the  plaintiff;  and  it  is  settled,  that! 
where  a  deed  is  impeached  for  fraud,  a  plaintiff  is  entitled  to  its 
production  (i). 

Mr.  Kindersley,  contra  : 

A  mortgagee  is  not  bound  to  produce  his  deeds  until  payment  of 
what  is  due  to  him.  This  suit  does  not  impeach  the  assignment 
for  fraud,  but  seeks  to  redeem  ;  and  the  allegations  as  to  the 
assignment  are  only  introduced  with  a  view  to  the  costs  of  the  suit. 

Mr.  Pemberton  Leigh,  in  reply. 

The  Master  of  the  Bolls  : 

As  to  the  production  of  this  deed,  it  is  to  be  observed,  that  this 
bill  does  not  impeach  it  for  fraud,  for  the  plaintiff  is  willing  to  pay 
what  is  due  upon  the  mortgage.  It  is,  however,  alleged,  that  the 
assignment  was  fraudulent  and  vexatious,  because  it  was  executed 
in  order  to  hamper  the  plaintiff  in  recovering  back  the  mortgage 
property.  I  think  this  no  suficient  reason  why  it  should  be  ordered 
to  be  produced  (2). 


1844« 
Jan.  13. 

Rolls  CouH. 

Lord 

Langdale, 

M.R. 

[167] 


ATTOKNEY-GENEKAL   v.   The   LEATHER-SELLEKS' 

COMPANY  (3). 

(In  be  J.  T.) 
(7Beav.  157—159.) 

A  solicitor  who  is  proceeding  to  Court  to  attend  his  professional  busiue&s 
there  pending,  is  privileged  from  arrest. 

A  solicitor,  on  an  application  for  his  discharge,  swore,  that  at  the  time  of 
the  caption  he  was  proceeding  direct  from  his  dwelling-house  for  the  purpose 
of  attending  the  hearing  of  two  petitions  at  Westminster.    On  the  other 

(1)  See  Bass/ord  v.  BlakesUy,  6  Beav.      284  (10  Sim.  420). 

131.  («)  In  re  Freston  (1883)  U  a  B.  D. 

(2)  See  Browne  v.  Lockhart,  51  B.  B.      545,  52  L.  J.  Q.  B.  545,  49  L.  T.  290. 
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band,  two  wihiesseB  deposed,  that  the  direction  in  which  he  was  walking         j^..q. 
was  not  the  direction  they  would  have  proceeded  as  the  nearest  and  most  «. 

direct  way  to  Westminster.    Held,  that  this  was  not  a  sufficient  proof  of  '^^* 

deviation,  so  as  to  disentitle  the  solicitor  to  his  discharge.  sbllbrs*' 

Com  PiLN  y 
In  tills  case  an  attachment  had  issued  against  J.  T.,  the  solicitor 

n  the  cause,  for  non-delivery  of  his  bill  of  costs,  pursuant  to  an 

)rder  to  that  effect.    He  ^as  arrested  thereunder  on  the  12th  of 

January. 

It  was  now  moved  that  he  might  be  discharged  out  of  custody, 

on  the  ground  that,  at  the  time  of  his  arrest,  he  was  proceeding  to 

attend  a  case  in  the  Bolls  Court  in  which  he  was  engaged   as 

solicitor.     His  affidavit  stated,  that  at  the  time  of  the  arrest,  he 

was  proceeding  direct  from  his  own  dwelling-house  in  Wharton 

Street,  Pentonville,  for   the   expVess   purpose    of   attending   this 

Court,  to  be  present  at  the  hearing  of  two  petitions  standing  in  the 

paper. 

J.  T.'s  clerk  stated,  that  he  left  J.  T.,  at  his  dwelling-house,  at 

or  very  shortly  before  eleven  o'clock  of  the  same  day,  with  the 

papers  to  be  used  on  the  hearing  of  the  petitions,  he  being  instructed 

and  informed  by  J.  T.  to  call  at  his  chambers  in  Gray's  Inn,  and 

that  the  said  J.  T.  should  leave  his  said  dwelling-house  in  a  quarter 

of  an  hour,  .and  go  direct  to  Westminster,  and  would  meet  the 

deponent  on  his  road  to  Westminster,  and  take  the  said  papers,  as 

he,  J.  T.,  must  be  at  Westminster  before  twelve  o'clock,  by  which 

lime  he  expected  the  petitions  to   come  on,  and  when   he   had 

appointed  to  meet  some  of  the  other  solicitors  in  the  said  cause  at 

^YestIninster. 

On  the  other  hand,  the  officer  and  another  witness  stated,  that       [  158  ] 

he  arrested  J.  T.  in  Bagnigge  Wells  Eoad,  when  J.  T.  stated,  that 

he  had  a  cause  at  Westminster,  and  was  then  on  his  way  to  attend 

it,  but  he  did  not  name  the  Court  in  which  such  cause  was  to  be 

heard,  nor  did  he  show  any  papers  confirmatory  of  this  statement ; 

that  he  on  the  contrary,  and  in  the  same  breath,  stated,  that  he 

had  an  appointment  at  Judges'  Chambers,  and  after  that  another 

appointment  in  Lincoln's  Inn  Fields.    That  when  he,  the  officer, 

arrested  J.  T.  in  the  Bagnigge  Wells  Bead,  he  was  walking  towards 

Coppice  Row,  Clerkenwell,  which  is  not  the  direction  in  which  the 

deponents,  if  they  resided  in  Wharton  Street,  Pentonville,  would 

have  proceeded  to  Westminster,  as  the  nearest  and  most  direct 

way  to  such  last-mentioned  place. 

Mr.  C.  P.  Cooper  now  moved  that  J.  T.  might  be  discharged 
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A.-G.        out  of  coBtody,  on  the  ground  that  he  was  privileged  from   anresi, 

thb         while  proceeding  to  attend  to  his  professional  duties  in  this  Court. 
Leather- 
sellers* 
Company.  Mr.  John  Baily^  contra^  contended  that  the  party  inras    not 

entitled  to  his  discharge;  that  he  had  deviated  from  the  direct 

road  to  the  Court,  and  was,  in  fact,  proceeding  to  other  places  before 

coming  to  Westminsjker. 

The  Master  of  the  Rolls  : 

The  only  question  is,  whether  Mr.  J.  T.  is  entitled  to  his  protection 
from  arrest. 

No  doubt  a  solicitor,  who  is  proceeding  to  Court  to  attend  to  his 
professional  business  there  pending,  is  privileged  from  arrest ;  and 
the  question  always  is,  whether,  at  the  time  of  the  arrest,  he  was 
[  ♦isg  ]  bond  fide  proceeding  *in  a  direct  line  to  or  from  the  Court.  Here, 
he  states  positively,  that  he  was  proceeding  direct  from  his  resi- 
dence towards  Westminster  Hall,  for  the  express  purpose  of 
attending  the  hearing  of  two  petitions  in  the  paper,  and  he  is 
corroborated  in  this  by  another  person,  who  states  other  collateral 
circumstances. 

I  think  this  would  clearly  be  sufficient  to  entitle  him  to  his 
privilege ;  but  a  doubt  is  thrown  on  the  matter,  by  his  not  having 
given  a  distinct  account  to  the  officer  of  where  he  was  proceeding  ; 
it  is,  however,  very  possible  that  he  might  have  been  flurried  at 
the  time,  and  that  he  might  have  intended  to  go  to  the  several 
places,  first  to  the  Court,  and  afterwards  to  the  others  ;  this  would 
not  be  quite  inconsistent  with  what  he  stated. 

With  regard  to  his  proceeding  in  a  direct  line,  the  officer  says 
that  he  would  not  have  proceeded  in  this  direction,  as  the  nearest 
and  most  direct  way  to  Westminster;  but  he  might  be  better 
acquainted  with  the  way,  and  might  have  known  a  nearer  road ; 
and  he  has  not  stated  that  this  was  not  the  way  by  which  persons 
ordinarily  go  from  Wharton  Street  to  Westminster. 

I  think  that,  on  the  affidavits  before  me,  this  party  is  entitled  to 
his  discharge. 


roii.  Lxiv.j 
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:OXJNTE88  BERCHTOLDT  v.  MAEQTJIS  of  HERTFORD. 

(7  Beav.  172—175;  S.  C.  8  Jur.  50.) 

By  deed,  10,000/.  was  settled  on  A.  B.  for  life,  with  power  to  appoint  to 
her  children  or  their  iasne,  and  in  default  in  trust  for  her  children  ;  power 
was  also  given  to  A.  B.  to  appoint  a  life  interest  to  her  husband.  After- 
wards, by  will,  the  settlor  gave  a  similar  sum  '^  to  be  laid  out  for  the  sole 
benefit  of  C.  D.,  in  the  same  manner,  as  nearly  as  might  be,  as  the  10,000/." 
secured  for  A.  B.  by  the  deed.  Held,  that  C.  D.  was  entitled  to  powers  of 
appointment  in  favour  of  her  children,  their  issue,  and  her  husband ;  but 
that  the  children  took  nothing,  except  through  the  power. 

The  testator,  by  a  codicil  dated  the  10th  of  January,  1834,  gave 
as  follows  :  "  I  give  to  Lord  Lowther,  Sir  Edmund  Antrobus,  Bart., 
and  Edward  Marjoribanks,  Esq.,  10,0001.  over  and  above  the 
legacy  tax,  in  trust  to  be  laid  out  for  the  sole  benefit  of  my  ward 
Matilda,  now  Countess  of  Berchtoldt,  in  the  same  manner,  as  nearly 
as  may  be,  as  the  10,000Z.  I  have  secured  on  my  Birmingham 
property  for  Charlotte  Leopoldina  Strachan  (Countess  Zichy 
Ferraris).  Naples,  10th  January,  1834.  This  is  meant  over  and 
above  other  legacies.     August  Ist,  1834." 

The   10,0002.  referred   to   in   the   codicil  was  secured   on   the 
Birmuigham  estate  in  the  following  manner : 

By  indenture,  dated  the  19th  of  October,  1833,  and  made  between 
the  testator  of  the  one  part,  and  trustees  of  the  other  part,  reciting 
that  the  testator  had  determined  and  agreed  to  make  such  pro- 
viaion  for  the  Countess  Zichy  de  Ferraris  (then  Miss  Strachan)  and 
her  issue,  and  failing  them,  for  her  sister,  the  Princess  of  St. 
Antimo  and  her  issue,  as  was  thereinafter  mentioned,  the  testator 
granted  to  the  trustees  a  perpetual  rent  charge  of  4002.  a  year, 
issuing  out  of  his  Birmingham  property,  upon  trust,  for  the 
Countess  Zichy  de  Ferraris,  for  her  separate  use  for  life  ;  and  after 
ber  decease,  in  trust  for  such  of  her  children,  or  the  issue  of  her 
children,  as  she  should  appoint,  and  in  default,  in  trust  for  her 
children  equally.  And  in  case  of  there  being  no  child,  or  of  their 
dying  under  21  without  leaving  lawful  issue  living  at  their  decease, 
then  there  *was  a  gift  to  the  Princess  of  St.  Antimo  and  her 
children  and  their  issue  similar  to  the  preceding,  with  an  ultimate 
limitation  in  favour  of  the  settlor. 

The  deed  contained  a  power  for  the  Countess  Zichy  de  Ferraris 

and  the  Princess  St.  Antimo  to  appoint  all  or  any  part  of  the  400Z. 

a  year  to  any  husband  for  life,  to  take  effect  on  her  death,  and  to 

precede  the  trust  for  her  children. 

The  deed  contained  a  power  for  the  owner  of  the  estate  to 


1844. 
Jan,  19. 

RviU  Court, 

Lord 

Lajtodalr, 

U.K. 
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The         exonerate  it  by  payment  of  10,0002.    The  sam  was  to  be  invested 

Bbkohtoldt  iJi  la^d>  *^d  was  to  be  conveyed  upon  the  same  trusts,  and  with, 

j^^         under,  and  subject  to  the  same  powers,  provisions,  &c.,  as  those 

Marquis  ok   declared  respecting  the  400Z.  a  year. 
Hertford  *  t»  v 

This  bill  was  filed  to  have  the  trusts  of  the  legacy  declared. 

Mr.  Burge  and  Mr.  Tripp,  for  the  plaintiff,  contended  that  the 
plaintiff  was  entitled  for  her  separate  use  for  life,  with  power  to 
appoint  to  her  children,  and  their  issue,  and  to  her  husband,  in 
the  same  way  as  was  directed  in  favour  of  the  Countess  Zichy  de 
Ferraris  by  the  deed.  They  argued  that  these  powers  formed  part 
of  the  benefits  intended  by  the  testator. 

Mr.  Gordon,  for  the  children  of  the  plaintiff,  argued  that  the 
plaintiff  had  the  power  of  appointing  the  fund  to  them. 

Mr.  Simpson,  for  the  plaintiff's  husband,  contended,  either 
that  the  plaintiff  took  the  fund  absolutely,  or  with  the  several 
powers  of  appointment. 

[  174  ]  Mr.    Kindersley    and    Mr.   Schomberg,   for    the    Marquis  of 

Hertford : 

The  plaintiff  takes  a  life  interest  only,  and  subject  thereto,  the 
Marquis,  as  residuary  legatee,  is  absolutely  entitled  to  the  fund. 
The  legacy  is  to  be  laid  out  "  for  the  sole  benefit"  of  the  plaintiff: 
this  excludes  the  notion  that  any  other  party  is  to  take  a  benefit. 
It  does  not,  in  any  way,  appear,  that  the  husband  or  children  were 
objects  of  the  testator's  bounty. 

The  Master  of  the  Rolls: 

By  the  deed  of  1838,  the  owner  of  the  estate  had  the  power  of 
redeeming  the  charge  of  400Z.  a  year,  on  payment  of  10,OOOZ. ;  and 
this  sum  was  to  be  laid  out  on  lands  to  be  settled  to  the  same  uses, 
and  with  the  same  powers  &c,,  as  the  rent  charge.  It  has  been 
admitted,  throughout  the  argument,  that  this  redemption  money 
is  the  sum  referred  to  in  the  codicil  by  the  description  of  the  10,000/. 
"  secured  on  my  Birmingham  property." 

If  the  rent  charge  had  been  redeemed,  and  the  10,000Z.  thus 
secured,  had  been  laid  out  as  directed,  what  interest  would  the 
Countess  Zichy  de  Ferraris  have  taken  ?  She  would  have  had  a 
life  interest,  with  a  power  to  appoint  to  her  children  or  their  issue, 
and  a  power  to  give  a  life  interest  to  her  husband.  In  default  of 
her  appointing,  there  would  also  have  been  a  distinct  independent 
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^ft  to  her  children,  in  conformity  with  the  recital  in  the  deed,  of        The 
he  settlor's  intention  to  make  a  provision  for  her  "  and  her  issue."  bbbchtoldt 
[n  the  codicil  nothing  is  said  as  to  the  children,  but  the  legacy  is  *' 

;o  be  laid  oat  for  the  sole  benefit  of  the  Countess  Berchtoldt,  in  the 
^ame  manner,  as  nearly  as  may  be,  as  the  10,0001.  secured  on  the 
Birminghani  property.  Great  stress  has  been  laid  on  the  word 
'  sole ; "  and  it  has  been  argued,  that  because  the  legacy  is  to  be 
settled  for  the  legatee's  "  sole  *benefit,"  therefore  any  construction 
bv  means  of  which  a  beneficial  interest  may  be  taken  by  any 
other  person  must  be  excluded.  No  doubt  the  word  "  sole"  must 
have  its  full  effect  and  operation ;  but  I  am  of  opinion  that  the 
effect  of  that  word  is  not  such  as  is  contended  for  by  the  defen- 
dant. The  10,000/.  is  to  be  laid  out  for  the  "sole  benefit"  of 
the  plaintiff,  but  "  in  the  same  manner,"  as  nearly  as  may  be,  as 
the  other  10,000/.  secured  on  the  Birmingham  property.  How  was 
that  settled  for  the  benefit  of  the  plaintiff?  She  had  a  life  interest 
vith  these  powers.  A  life  interest  is  surely  improved  by  the  addition 
of  a  power  to  appoint  to  a  husband  and  children. 

I  admit  that  there  is  no  gift  to  the  children,  except  through  the 
{x^wer ;  but  I  am  of  opinion  that  the  plaintiff,  in  addition  to  her 
liie  mterest,  is  entitled  to  a  power  of  appointment  over  this  legacy, 
in  favour  of  her  husband  and  children  or  their  issue,  with  an 
ultimate  limitation,  in  default  of  appointment,  to  the  representatives 
of  the  settlor.     I  must  declare  so  accordingly. 

The  costs  must  be  paid  out  of  the  testator's  estate. 


The  ATTOKXEY-GENEEAL    v.    The  COKPORATION 
OF  LEICESTER. 

(7  Beav.  176—182.) 

An  agent  knowingly  assisting  in  and  deriving  benefit  from  a  breach  of 
trust  is  personally  responsible. 

A  municipal  Corporation  were  trustees  of  a  charity.  They  permitted 
their  town  clerk  to  receive  and  retain  the  trust  monies,  instead  of  seeing 
it  applied  to  the  purposes  of  the  trust :  Held,  that  the  Corporation  and  the 
town  clerk  were  liable  for  the  breach  of  trust. 

In  a  suit  to  remedy  a  breach  of  trust,  it  is  no  longer  necessary  to  make 
^^«ry  party  participating  in  the  breach  of  trust  party  to  the  suit. 

This  was  an  ex  officio  charity  information  filed  by  the  Attorney • 
^j*Mral  against  the  Corporation  of  Leicester,  Mr.  Burbidge,  their 
former  town  clerk,  and  against  the  present  trustees  of  one  of  the 
*^barities  in  question. 

^•R.— TOT..  LXIV.  4 


1844. 
Feb,  17,  19. 

BolU  Court. 

Lord 
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A.-G.  It  appeared  that  Sir  Thomas  White,  Robert  Heyrick,  and  John 

The^Coe-  Parker  had,  many  years  back,  made  several  benefactions  to  the 
^hlicltTE^  Corporation  of  Leicester,  upon  certain  charitable  trusts,  by  which 
they  were,  in  effect,  to  employ  the  income  in  making  loans  to 
young  men,  repayable  without  interest,  and,  on  repayment,  the 
same  sums  were  to  be  lent  out  again  in  a  similar  manner.  The 
Corporation  had,  accordingly,  for  a  considerable  period,  lent  out 
these  monies  on  bond ;  and  it  had  been  the  practice  for  the  out- 
going Mayor  to  hand  over  the  balance  of  the  funds  to  his  successor, 
together  with  the  securities;  but  for  some  years  previous  to  the 
passing  of  the  Municipal  Corporations  Act  (1835)  the  monies  had 
been  received  by  Mr.  Burbidge,  the  town  clerk,  and  retained  by 
him.  He,  however,  paid  interest  to  the  Mayor  for  the  time  being 
for  his  own  use.  No  money  was  then  handed  over  by  the  outgoing 
Mayor  to  his  successor ;  but  an  accountable  receipt  was  given  by 
the  former  to  the  latter. 

The  Corporation  neglected  to  lend  out  the  money  according  to 
the  trust ;  and,  at  the  passing  of  the  Municipal  Corporations  Act,  a 
large  balance,  alleged  to  amount  to  nearly  6,000i.,  remained  in  the 
hands  of  Mr.  Burbidge,  the  town  clerk.  The  new  Corporation 
[  •177  ]  appointed  *a  new  town  clerk,  and  Mr.  Burbidge  claimed,  under 
the  Act,  a  large  compensation  for  the  loss  of  his  office :  the  amount, 
which  he  alleged  he  could  not  get  settled,  exceeded  the  sum  due 
from  him. 

It  appeared  that  by  deeds  executed  by  Mr.  Burbidge  in  1836, 
reciting  that  he  had  a  considerable  balance  of  the  charity  funds  in 
his  hands,  he,  Burbidge,  conveyed  his  rights  to  the  compensation,  by 
way  of  mortgage  for  securing  the  balance  due  from  him  to  the  charity. 

Mr.  Twiss  and  Mr.  Blunt,  in  support  of  the  information, 
argued,  that  both  the  Corporation  and  Burbidge  were  liable  for  the 
breach  of  trust;  the  former  as  direct  trustees,  neglecting  their  duty 
and  permitting  the  trust  funds  to  be  misemployed ;  and  the  latter 
having,  with  knowledge  of  the  trust,  received  the  trust  monies  and 
misemployed  them  for  his  own  benefit. 

Mr.  Turner  and  Mr.  Holt,  for  the  Corporation,  contended,  that 
the  Corporation  had  not  incurred  any  liability;  that  the  receipt  and 
misapplication  was  the  individual  act  of  the  Mayor,  and  not  of  the 
Corporation. 

That  the  information  was  defective  for  want  of  parties,  inasmuch 
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as  the  several  Mayors  of  the  borough  who  had  participated  in  the        A..Q. 
alleged  breaches  of  trust  had  not  been  made  parties.  The  cob- 

PORATION  or 

Mr.  James  Parker,  for  Burbidge,  contended  that  he  was  a 
mere  agent  of  the  Corporation,  and  accountable  only  to  his  principal, 
And  that  he  had  a  right  to  set  off  his  claim  for  compensation  against 
the  monies  for  which  he  was  accountable  to  them. 

J/r.  Busk  for  the  trustees  of  White's  Charity. 

[Wilson  V.  Moore  {!),  Attorney-General  v.  WUso7i{2),  and  other 
cases  were  cited.] 

Mr.  Twiss,  in  reply.  [  178  ] 

The  Master  of  the  Bolls: 

I  wiD  not  trouble  you  to  reply.  I  am  very  much  surprised  at 
the  points  which  have  been  raised  here,  nothing  being  more  clear 
than  the  principle  on  which  this  Court  proceeds. 

The  Corporation  of  Leicester,  either  by  original  endowment  or 

by  acts  of  their  own,  appear  to  have  been  the  trustees  of  several 

charitable  funds,  which  were  to  be  employed  in  making  loans  to 

a  particular  description  of  persons,  which  loans,  when  recovered 

from  the  borrowers,  were  to  be  again  applied  in  a  similar  way. 

What  has  happened,  in  very  many  instances  in  this  case,  is  this : 

the  monies  have  been  lent  on  bond  and  have  been  recovered,  but, 

leing  recovered,  they  have  not  been  lent  out  again,  but  have 

remained  in  the  hands  of  Mr.  Burbidge,  the  town  clerk,  who  has 

employed  them  for  his  own  benefit,  and,  it  is  said,  he  has  paid  the 

interest  thereon  to  the  Mayor  for  the  time  being  for  his  own  benefit. 

The  argument  is,  that  the  consequences  of  this  (than  which  a 

grosser  breach  of  trust  never  happened)  are  to  be  entirely  escaped 

from  by  the  Corporation,  by  saying,  "  it  was  not  the  Corporation, 

Ut  our  Mayor,  who  lent  the  money  to  our  town  clerk,  and  this 

was  done  without  our  authority  and  without  any  neglect  on  our 

part."      That  is  the  sort  of  defence  which  is  set  up  by  the 

Corporation. 

Now,  in  the  first  place,  it  cannot  be  disputed,  that  if  the  agent       [  179  ] 
oi  a  trustee,   whether  a  corporate  body  or  not,  knowing  that  a 
breach  of  trust  is  being  committed,  interferes  and  assists  in  that 
Weach  of  trust,  he  is  personaUy  answerable,  although  he  may  be 

(1)  36  B.  B.  272  (1  My.  &  K  146).        (2)  47  B.  B.  at  p.  180  (Cr.  &  Ph.  28). 
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A.-0.  employed  as  the  agent  of  the  person  who  directs  him  to  commit 
The  coh-  that  breach  of  trust. 
^LBfcESTBB.*^  ^*  ^^  ^^^  *^®^®  ^^^  ^^^  ^^  neglect,  for  that  somebody  muet  have 
been  employed  in  the  business.  It  is  true,  that  in  a  corporation, 
there  is  no  single  hand  to  receive  a  sum  of  money,  therefore  some 
one  else  must  be  employed  to  receive  it,  and  here,  it  is  said,  the 
Mayor  was  employed  and  was  entrusted  to  do  so.  That  might  have 
been  perfectly  right,  and  if,  in  the  ordinary  course  of  transactions, 
the  Mayor  had  been  employed  by  the  Corporation  to  receive  the 
money,  and,  without  any  default  of  theirs,  had  misapplied  it,  I  do 
not  say  the  circumstances  might  not  have  been  such  as  to  exonerate 
the  Corporation. 

But  what  was  done  from  year  to  year  ?    Not  superintending  the 
employment  of  the  money  as  they  ought  to  have  done,  but,  taking 
such  representations  as  were  made  to  them,  the  Corporation  per- 
mitted the  Mayor,  or  the  agent  of  the  Mayor,  as  it  is  said  (though 
this  was  the  agent  of  the  Corporation  as  well  as  the  agent  of  the 
Mayor),  to  employ  this  money,  from  year  to  year,  as  they  pleased, 
without  taking,  from  time  to  time,  those  steps,  which  were  always 
in  their  power,  to  ascertain  how  the  money  received  by  the  Mayor 
had  been  employed.    Assuming  it  to  have  been  right  to  permit  the 
Mayor  to  receive  this  money,  was  it  enough  for  the  Corporation  to 
see  that  the  Mayor  produced  a  receipt,  neglecting  altogether  to 
[  'ISO  ]      superintend  *the  employment  of  the  money  according  to  the  trust, 
and  thus  leave  the  Mayor  at  liberty,  for  any  thing  they  knew,  to 
allow  the  misemployment  of  the  money,  in  the  way  in  which  it  has 
been  done  in  this  case.    There  was  great  neglect.    The  Corporation 
of  Leicester,  whose  servant  it  is  said  the  Mayor  was  for  this  purpose, 
ought  vigilantly  to  have  watched  and  superintended  the  employ- 
ment of  that  money,  which  they  placed  in  his  hands  ;  if  they  had 
so  done,  they  would  have  known  that  this  breach  of  trust  had  been 
going  on.    There  has  been  a  plain  neglect  on  their  part,  and  they 
are  answerable  for  the  consequences  of  that  neglect 

I  am  surprised  to  find  that  there  is  any  doubt  in  a  case  of  this 
kind.  There  would  be  an  end  to  all  cases  of  breach  of  trust,  if  a 
trustee  is  to  permit  his  agent  to  retain  the  trust  money,  from  time 
to  time,  when  his  duty  is  to  superintend  and  examine  into  the 
application  of  the  money ;  and  if,  because  he  might  have  been  right 
in  allowing  an  agent  to  receive  the  trust  money  for  him,  he  is  to  be 
considered  guilty  of  no  neglect  in  allowing  such  agent  to  retain  it. 
It  seems  to  me  clear  that  the  Corporation  were  answerable  for  the 


poration  of 
Leicester. 
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isemployment  of  the  trust  funds;  and  it  is  perfectly  clear  also  A.*(}. 
tat  Burbidge  is  answerable,  for  he,  the  agent  to  the  trustees,  knew  tbb  cor- 
id  was  aware  of  it  all,  and  he,  for  his  own  profit  and  his  own 
Ivantage,  employs  this  money  in  a  way  contrary  to  the  trust,  and 
t  the  same  time  pays  to  the  Mayor,  contrary  to  the  trust,  as  it 
?oald  seem,  the  interest  of  this  money  for  his  own  use.  A  more 
joss  breach  of  trust,  therefore,  I  hardly  ever  heard  of  than  this 
eems  to  have  been. 

An  objection  has  been  raised  as  to  parties.    It  has  been  argued 
hat  the  several  Mayors  who  were  cognizant  of  these  breaches  of 
jmst  ought  to  have  been  made  ^parties  to  this  information.    There       [  *i8i  ] 
has  been  a  great  deal  of  argument  as  to  the  propriety  of  bringing 
tliem    before    the  Court  in    this  information,  to    prevent  their 
being  brought  here  in  other  suits  which  may  arise  hereafter.    The 
Attorney 'GeneraU  as  I  understand  this  case,  was  in  a  situation  to 
charge  them   all  with  these  breaches  of  trust,   personally  and 
individually,  if  he  thought  proper.     Is  it  the  law  of  this  Court,  or  is 
it  not,  that  every  person  who  participates  in  a  breach  of  trust  must 
be  a  party  to  a  suit  to  remedy  that  breach  of  trust?    A  general 
order  was  made  not  long  ago  which  rendered  it  unnecessary  to 
bring  all  the  parties  to  a  breach  of  trust  before  the  Court  (i).    I  do 
not  say  these  Mayors  did  not  join  in  the  breach  of  trust ;  but,  sup- 
posmg  them  to  have  joined  therein,  I  conceive  that  if  this  general 
order  is  to  have  any  operation  at  all,  it  renders  it  unnecessary  to 
make  all  persons  who  have  joined  in  the  breach  of  trust  parties  to  a 
suit  for  the  redress  of  that  breach  of  trust.     It  is  true  that  the  con- 
sequence might  be  to  render  it  necessary  to  file  some  other  informa- 
tion ;  bat  the  question  is,  whether  the  Attomey-Oeneral,  complaining 
of  the  breach  of  trust,  is  to  be  compelled  to  make  them  parties  to  the 
present  information ;  and  I  am  of  opinion  that  the  order  relieves 
bim  from  that  obligation. 

I  think,  therefore,  that  both  the  Corporation  and  Mr.  Burbidge 
^e  liable  to  repair  this  breach  of  trust;  and  that  it  was  not 
necessary  for  the  Attorney-General  to  bring  those  other  parties 
before  the  Court ;  they  may  be  liable,  and  may  be  personally  called 
<>n,  in  another  proceeding. 

The  next  question  is,  what  are  these  parties  answerable  for  ?       [  182  ] 
^ving  attended  to  the  evidence  in  this  case,  it  certainly  does  not 
appear  to  me  that,  at  present,  a  charge  has  been  made  out  against 
^(t.  Burbidge  to  any  greater  extent  than  2,8861.  [10«.  lOd.,  and  I 

(1)  32nd  Order  of  August,  1841. 
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shall  order  him  to  pay  that  sum  into  Court.  With  regard  to  the 
The^Cor.  ^68t,  I  think  I  may  make  a  declaration  that  the  Gori>oration  U 
^^wt^TKVL  answerable  to  these  charities  for  that  sum  and  such  other  sums  as 
may  be  found  due  from  Burbidge  to  these  charities  on  the  taking  oi 
the  account  to  be  directed  ;  but  I  shall  not,  at  this  time,  considerinc 
the  form  of  this  information,  make  any  order  for  the  Corporation  tc 
pay  that  or  any  other  sum  into  Court :  that  must  stand  over  to  a 
future  occasion.  An  account  must  be  taken  of  the  several  sums  ol 
money,  and  parts  of  this  trust  property  which  have  been  received  br 
Mr.  Burbidge  in  the  manner  stated  in  these  pleadings ;  an  account  ol 
the  interest  which  he  has  paid  on  it ;  with  liberty  to  the  Master  to  statei 
special  circumstances ;  I  must  reserve  further  directions  and  costs. 
I  say,  again,  this  matter  might  be  much  better  arranged  if  pay- 
ment could  be  had  out  of  the  compensation  fund  which  is  coming  to 
Mr.  Burbidge.  It  is  certainly  with  no  satisfaction  that  I  make  a 
decree  of  this  sort;  but,  unless  some  arrangement  can  be  made 
between  the  parties,  as  to  the  compensation,  I  have  no  other  duty 
than  to  declare  what  seem  to  me  to  be  the  rights  and  obligations 
of  the  parties,  and  the  decree  must  stand  in  the  way  I  have 
pronounced  it. 


1844* 

Feb.  15. 

Jfolls  QmH. 

Lord 

Lakodale, 

M.R. 

[  183  ] 


WOOD  V.   WOOD(l). 

(7  Beav.  183—188.) 

Where  an  estate  is  mortgaged,  the  equity  of  redemption,  unless  there 
appears  a  clear  intention  of  making  a  new  settlement,  remains  subject  to 
the  old  uses,  or  to  the  trusts  of  the  original  settlement 

By  a  marriage  settlement,  a  rent-charge  of  200/.  a  year  was  secured  to 
the  wife  for  life,  pa^^able  quarterly,  with  powers  of  distress,  &c.  To  enabl** 
the  husband  to  mortgage,  the  wife  released  her  rent-charge  to  the  mortgage. 
The  eqmty  of  redemption  was  reserved  to  the  husband,  who  covenanted  to 
convey  other  lands  on  the  trusts  of  the  settlement.  The  husband,  by  bis 
will,  gave  his  real  and  personal  estate  to  his  brother,  on  condition  that  he 
would  allow  his  wife  300Z.  a  year  for  life:  Held,  that  the  200/.  a  year 
remained  a  valid  charge  on  the  equitj'  of  redemption ;  and,  secondly,  that 
it  was  not  satisfied  by  the  300/.  a  year. 

By  the  settlement  made  on  the  marriage  of  the  plaintiff  Anna 
Wood  with  Nichol  Wood  deceased,  and  dated  in  1835,  Nichol  Wood 
granted  to  the  plaintiff  a  rent-charge  of  200Z.,  issuing  out  of  certain 
specified  estates,  to  hold  the  same,  from  the  death  of  Nichol  Wood, 
during  her  life,  for  her  jointure  and  in  bar  of  dower  or  thirds,  aod 
payable  quarterly,  on  the  25  th  of  March  &c.,  with  powers  of  distress 


(1)  In  reBetton'8  Tru8tEstaU8(lS1l)  L.  Jl.  1J2  Eq.  653,  ?5  L,  T,  40i. 
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mi  entry,  and  he  covenanted  to  pay  the  rent-charge,  and  granted        wood 
a  term  of  100  years  for  securing  the  same  by  mortgage  or  sale.  Wood. 

In  1837,  by  indenture  made  between  Nichol  Wood  of  the  first 

part,  the  plaintiff,  his  wife,  of  the  second  part,  the  trustees  of  the 

marriage  settlement  of  the  third  part,  and  Prothero  (a  mortgagee)  of 

the  fourth  part,  reciting  the  marriage  settlement,  and  that  Nichol 

Wood,  having  occasion  to  borrow  the  sum  of  2,000Z.,  had  requested 

Prothero  to  advance  him  the  same,  which  Prothero  had  agreed 

to  do,  upon  having  the  several  hereditaments,  &c.,  thereinbefore 

mentioned,  demised  to  him,  freed  from  the  annual  sum  of  200Z., 

and  of  the  term  of  100  years  for  securing  the  payment  thereof ;  and 

reciting  that  it  had  been  agreed  between  the  parties  thereto,  that  in 

order  to  effect  the  mortgage  security  for  2,000Z.,  the  several  persons 

parties  thereto  of  the  second  and  third  parts,  respectively,  should 

join  therein,  and  that  Nichol  Wood  should  enter  into  a  covenant 

with  the  several  persons  parties  thereto,  of  the  third  part,  to  ♦grant       [  '184  ] 

some  other  hereditaments  of  a  competent  or  equal  value  with  the 

said  messuages  thereinbefore  mentioned,  for  a  term  of  100  years, 

upon  the  like  trusts  &c.,  as  were  mentioned  and  set  forth  in  the 

marriage  settlement,  it  was  witnessed  that  Nichol  Wood  and  the 

plaintiff  demised  the  principal  part   of  the  settled   property  to 

Prothero  by  way  of  mortgage  for  2,000Z.  discharged  and  released 

from  the  jointure,  subject  to  a  proviso  for  redemption  by  Nichol 

Wood,  his  executors,  administrators  and  assigns ;  and  Nichol  Wood 

covenanted  with  the  trustees  to  demise  to  them  other  hereditaments 

of  equal  value  for  100  years  upon  the  trusts  &c.,  of  the  marriage 

settlement. 

Xiehol  Wood,  by  his  will  dated  in  1838,  bequeathed  as  follows : 
"  I  give  and  bequeath  to  my  dearly  beloved  brother,  Edward  R, 
Wood,  all  my  property,  real  and  personal,  on  consideration  he 
fulfils  the  following  conditions.     He  is  to  allow  my  dear  wife,  Anna 
Wood,  the  sum  of  300/.  per  year,  as  long  as  she  lives,  and  the 
little  cottage  at  Pater ;  to  pay  all  my  just  debts,"  &c.     "  If  my 
dearly  beloved  brother  will  not  undertake  to  do  the  above  men- 
tioned articles,  I  wish  all  my  property  to  be  sold  to  accomplish 
them." 
Nichol  Wood  died  shortly  after,  and  Edward  B.  Wood  disclaimed. 
This  bill  was  filed  by  the  widow  against  the  defendant  (who  was 
both  heir  and  administrator,  and  had  redeemed  the  mortgage)  for 
the  purpose  of  recovering  the  rent-charge  of  200/.  and  the  annuity 
of  300/.  a  year. 
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Wood  Mr.  Kindersley  and  Mr.  Bevir  for  the  plaintiflF: 

r. 
Wood.  First,  although  the  plaintiff  joined  her  husband  in  the  mortgage, 

and  allowed  the  equity  of  redemption  to  be  reserved  to  him,  still 

L  'iss  ]       she  is,  in  equity,  entitled  to  all  her  *previous  rights  upon  the  equity 

of  redemption  :  Ruscovxhe  v.  Hare  (i),  Jackson  v.  Inncs  (2). 

Secondly.     The  gift  of  the  annuity  of  800/.  by  the  will  is  neither 
a  satisfaction  for  the  rent-charge  of  2002.  a  year,  nor  a  performance 
of  the  testator's  obligation  to  secure  it :  Haynes  v.  Mico  (3),  Adam$ 
V.   Lavender  (4),   Devese  v.   Pont€t(6),   Hales  v.   Darell{6).       The 
slightest  circumstances  of  difference  will  prevent  the  Court  holding 
a  gift  to  be  a  satisfaction  or  a  performance.     Here,  there  are  most 
material  differences  between  the  two  annual  sums.     The  200/.  a 
year  is  a  rent-charge  secured  on  real  estate,  with  powers  of  distress 
and  entry,  and  with  a  term  limited  to  secure  it  by  sale  or  mortgage, 
and  it  is  payable  quarterly,  on  the  usual  quarter  days.     On  the 
other  hand,  the  300/.  a  year  is  a  mere  personal  annuity,  having 
none  of  these  remedies ;  it  is  payable  yearly,  and  on  a  different  day, 
and  it  is  accompanied  with  the  obligation  to  pay  the  testator's 
debts.     By  directing  payment  of  his  debts,  the  testator  evidently 
intended  to  be  just ;  by  the  gift  of  800/.  a  year  he  was  desirous  of 
being  generous. 

Thirdly,  the  covenant  of  the  testator,  contained  in  the  mortgage 
deed,  formed  a  lien  on  the  real  estate,  which  he  was  then  entitled 
to :   Wellesley  v.  Wellesley  (7),  Fremotdt  v.  Dedire  (8). 

Mr.  Turner  and  Mr.  J.  Wilsony  contra  : 

The  widow  having  released  her   right  to  her  rent-charge  in  a 
portion  of  the  settled  estate,  the  rent-charge  has,  by  operation  of 
law,  become  wholly  extinguished. 
[186]  The  gift  of  the  will,  being  equally  beneficial,  is  a  satisfaction 

or  performance.     \_Wathen  v.  Smith  (9),  and  see  other  cases  there 
cited.] 

There  is  a  difference  between  satisfaction  and  performance ;  in 
cases  of  performance,  the  Court  will  disregard  slight  differences 
between  the  obligation  and  the  thing  given :  Garthshore  v. 
Chalie  (10).     *     *     ♦ 

(1)  19  E.  E.  1  (6  Dow,  1).  (6)  52  E.  E.  138  (3  Beav.  324). 

(2)  20  E.  E.  45  (1  Bligh,  104).  (7)  48  E.  E.  172  (4  My.  &  Cr.  561). 

(3)  1  Br.  0.  0.  129.  (8)  1  P.  Wms.  428. 

(4)  29  E.  E.  743  (M'Clel.  &  Y.  41).  (9)  20  E.  E.  302  (4  Madd.  325). 

(5)  1  E.  E.  15  (1  Cox,  188).  (10)  7  E.  E.  311  (10  Ves.  13). 
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The  Mastbb  op  the  Bolls  :  Woon 

The  testator  in  this  case,  by  his  will,  directed  an  annuity  of  300?.        Wood. 
\  year  to  be  allowed  to  his  wife  as  long  as  she  lived.     The  wife,  by 
ber  marriage  settlement,  dated  in  1885,  had  a  rent-charge  of  200f. 
secured  to  her  by  way  of  jointure,  and  the  question  is,  whether  the 
annuity  of  300Z.  is  to  be  taken  in  substitution  of  the  rent-charge. 

This  case  has  been  argued  with  a  great  degree  of  ingenuity.    It 

IB  said,  that  previously  to  the  date  of  the  will,  the  wife  had  no 

security  at  all  for  the  rent-charge,  except  the  personal  covenant  of 

the  husband,  and  that  the  annuity  given  by  the  will  must  be 

considered  a  performance  of  that  covenant;  so  that  the  question 

comes  to  this :  what  was  the  right  of  the  wife  previous  to  the  *date       [  *187  ] 

of  the  will.     Now  the  settlement  executed  before  the  marriage  gave 

to  the  wife  an  undoubted  right  to  the  rent-charge  by  way  of  jointure. 

After  the  marriage  the  husband  had  occasion  to  raise  money  on 

this  estate  ;  he  could  not  conveniently  do  it  by  means  of  his  own 

mterest  in  the  estate,  independently  of  the  interest  belonging  to 

bis  wife  ;  he,  therefore,  procured  his  wife  to  join  in  the  security. 

It  is  established  law  that  where  an  estate  is  mortgaged,  the  equity 
of  redemption,  unless  there  appears  a  clear  intention  of  making  a 
new  settlement,  remains  subject  to  the  old  uses,  or  to  the  trusts  of 
the  original  settlement.    In  this  case,  can  there  be  any  doubt  as  to 
the  intention  of  the  parties?     The  recital  distinctly  shows,  that 
the  wife  had  nothing  more  in  view  than  to  assist  her  husband  in 
raising  the  money.      The  recital  is,  that  Nichol  Wood,   having 
occasion  to  borrow  the  sum  of  2,000Z.,  had  requested  Prothero  to 
advance  him  the  same,  which  he  had  agreed  to  do,  upon  having 
the  security  of  the  wife.     "  And  whereas  it  has  been  agreed,  between 
and  by  all  the  said  parties  hereto,  that  in  order  to  effect  the  said 
mortgage  security  "  (that  is  distinctly  stated  to  be  the  purpose)  the 
wife  and  trustees  should  join  therein,  and  that  Nichol  Wood  should 
enter  into  a  covenant  with  the  parties  of  the  third  part  to  settle 
other  hereditaments,  of  an  equal  value  with  the  hereditaments 
mortgaged.     Therefore  all  the  purposes  of  the  operative  parts  of 
the  deed  are  clearly  recited  to  be  for  carrying  into  effect  the  mort- 
gage.   How  can  I  presume,  as  against  the  wife,  that  some  other 
intention  existed,  and  that  the  parties  intended  to  create  a  new 
settlement,  nay,  further  than  that,  that  they  intended  wholly  to 
deprive  her  of  the  benefit  of  the  original  settlement,  and  to  substitute 
&e  mere  covenant  of  the  husband  ?    I  cannot  presume  that,  for 
the  mortgage  was  executed,  not  for  the  purpose  of  creating  a  new 
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settlement,  *not  in  order  to  deprive  her  of  any  right,  but  for  the 
mere  purpose  of  enabling  the  husband  to  give  a  satisfactory  securitv 
for  the  money  he  was  desirous  of  borrowing.  I  think,  therefore, 
that  the  plaintiff  has  the  same  rights  against  the  equity  of  redemp- 
tion, which  she  would  have  had  on  the  unincumbered  estate  if  this 
deed  had  not  been  executed. 

Having  this  equitable  right,  then  arises  the  question  whether  it  i? 
satisfied.  I  am  of  opinion  that  there  is  no  rule  of  this  Court  by  which 
I  can  say  that  the  gift  by  the  will  is  to  be  considered  a  satiBfaction. 

It  must  be  declared  that  the  plaintiff  is  entitled  upon  this  estate, 
which  is  now  released  from  the  mortgage,  to  the  rent-charge  of  200/., 
and  also  to  payment  of  the  annuity  of  3002.,  if  the  state  of  the 
testator*s  assets  will  permit. 


1843. 
June  12. 

Rolli  Court. 

Loid 

Lanodale, 

M.R. 

r  188  ] 
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COLTER  V.   CLAY(l). 

(7  Beav.  188—195.) 

A  fund  was  held  on  trust  for  one  for  life,  with  remainder  between  B.  and 
C.  equally,  if  living,  with  benefit  of  survivorship  between  them.  B.  sold 
his  reversionary  interest.  At  the  time  of  the  sale,  G.  was  dead,  but  the 
fact  was  neither  known  to  the  vendor  nor  to  the  purchaser.  Held,  that  the 
sale  could  not  stand. 

Extent  of  lien  on  a  fund,  where  the  grantor  of  an  annuity  agreed  to  sell 
to  the  grantee  the  fund  on  which  the  annuity  was  secured,  and  to  repurchase 
the  annuity,  but,  in  consequence  of  a  mutual  mistake,  the  contract  for  the 
sale  of  the  fund  could  not  be  specifically  performed. 

The  testator,  John  Willson,  by  his  will  dated  in  1809,  gave  to 
trustees  the  sum  of  2,0002.,  to  be  invested  in  the  funds  and  held  in 
trust  for  his  wife  for  life,  and  after  her  decease,  on  trust  to  pay  the 
said  sum  and  dividends  unto  his  nephew  John  W.  Warren  and  his 
nephew  John  Willson,  equally,  share  and  share  alike,  in  case  they 
should  be  then  alive ;  but  if  either  of  his  said  nephews  should  be 
then  dead,  then  upon  trust  to  pay  the  whole  of  the  said  sum  unto 
the  survivor  of  them,  *his  said  nephews  John  W.  Warren  and  John 
Willson  to  and  for  his  own  use  and  benefit. 

The  testator  died  soon  after,  and  the  2,0002.  was  invested  according 
to  the  trusts. 

In  June,  1813,  John  Willson  granted  to  the  plaintiff  Colyer  an 
annuity  of  118Z.  payable  during  his  life,  and  he  assigned  all  his 
reversionary  or  expectant  interest  in  the  2,0002.  upon  certain 
trusts,  for  better  securing  the  annuity.     The  deed  contained  a 

(1)  ScoU  V.  Coulson  [1903]  1  Ch.  463,  455 ;  affirmed  [1903]  2  Ch.  249,  72 
L.  J.  Ch.  600,  C.  A. 
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power  of  repurchasing  the  annuity,  upon  payment  of  756L  and  the      Coltkb 

r. 

arrears.  Clay. 

John  Willson  fell  into  bad  circumstances;  the  annuity  being 
unpaid,  a  negotiation  took  place  for  the  cesser  of  the  annuity,  and 
for  the  purchase  by  the  plaintiff,  of  John  Willson's  interest  in  the 
2,000L,  at  a  pric«  to  be  fixed  by  an  actuary.  A  case  was  accordingly, 
with  the  concurrence  of  both  parties,  laid  before  an  actuary  for  his 
opinion.     The  case  and  the  opinion  were  as  follows : 

Case.  A.,  who  is  sixty-three  years  of  age,  has  a  life  interest  in 
2,000^.,  which  sum,  at  her  death,  is  to  be  equally  divided  between 
the  testator's  nephews,  B.,  who  is  forty-four,  and  C,  who  is  twenty- 
four  years  of  age,  with  benefit  of  survivorship.  Quare.  What  is 
the  present  worth  of  B.'s  interest,  and  what  the  value  of  G.'s? 
Considering  the  legacy  duty  of  2Z.  IQs.  per  cent,  to  be  deducted 
before  they  can  receive  their  shares  on  the  death  of  A. 

Opinion.  The  present  value  of  B.'s  interest  in  the  above  rever- 
sions, after  deducting  the  legacy  duty  is  500Z.  &}.  And  the  present 
value  of  C.'s  interest,  after  making  the  same  deduction,  is  5892.  \0». 

Will.  Morgan, 
27th  Oct.  1819.  Equitable  Assurance  OflSce. 

The  following  contract  was  entered  into  between  the  parties :  [  190  ] 

"  I  do  hereby  agree  to  sell  to  Mr.  William  H.  Colyer,  all  my 
present  and  future  interest  and  title  in  and  to  the  sum  of  2,000/., 
to  which  I  am  now,  or  may  hereafter  be  entitled,  under  the  will  of 
my  late  uncle  John  Willson,  at  or  for  the  price  of  4902. ;  such  sum 
to  be  deducted  from  the  sum  of  1,416Z.  8«.,  due  from  me  to  him, 
and  I  also  engage  to  secure  to  him  the  balance  of  926Z.  8«.,  with 
siinple  interest,  by  my  acceptance  to  his  draft,  and  to  execute  to 
him  a  bond  for  that  amount,  whenever  called  on  so  to  do. 

"January  12th.  1820.  "John  Willson." 

At  the  same  time  the  following  account  was  stated  between  the 

parties : 

"  Balance  of  former  account  due  to  Mr.  Colyer  the  28th      £     s. 

September,  1815 241  16 

To  four  years*  annuity  to  29th  September,  1819  -    452    0 

693  16 
Cr.  Property  tax  on  half-year  to  April,  1816     -  -        5  18 

688    8 
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£ 

». 

0. 

Clat. 

Broaght  forward 

-      688 

8 

Add  advance  (i)  - 

-      700 

0 

Add  one  quarter's  annuity  to  28th  December    - 

28 

5 

£1,416 

8 

"I  acknowledge  this  account  to  be  correct,  E.  E.,  January  12th, 

1820. 

"John  Willsox." 

By  an  indenture  dated  the  1st  of  February,  1820,  reciting  that 
[  'iQi  ]  Willson  was  indebted  to  the  plaintiflF  in  the  *sumof  1,416Z.  8«.,  and 
that  he  had  agreed  to  sell  him  all  his  interest  under  the  will,  in 
satisfaction  of  490Z.  lOs.  part  of  the  1,416Z.  Ss.,  it  was  witnessed 
that  in  consideration  of  the  490Z.  10«.,  Willson  assigned  to  the 
plaintiff,  all  that  sum  of  2,000Z.  bequeathed  by  the  will.  Notice  of 
the  deed  was  given  to  the  trustee. 

It  turned  out,  that  at  the  date  of  this  deed  John  W.  Warren  was 
dead,  he  having  died  in  January,  1819  ;  but  the  fact  was  unknown 
both  to  Colyer  and  to  Willson. 

In  1886  the  testator's  widow  died,  and  this  bill  was  filed  in  1839, 
by  Colyer,  praying  for  a  transfer  of  the  whole  fund ;  the  plaintiff 
offering,  in  case  it  should  appear  that  John  W.  Warren  was  dead 
prior  to  the  purchase,  to  deduct,  from  what  was  due,  such  further 
sum  as  the  Court  might  deem  right.  But  if  the  plaintiff  should  not 
be  entitled  to  the  benefit  of  his  purchase,  then  that  he  might  be 
declared  entitled  to  a  lien  on  the  trust  fund  for  the  arrears  of  the 
annuity  and  repurchase  money,  together  with  interest,  or  that  the 
annuity  might  be  declared  to  be  subsisting,  and  to  be,  together  with 
the  arrears,  a  charge  on  the  trust  funds. 

It  appeared,  in  the  course  of  the  proceedings,  that  in  the  year 
1817  John  Willson  had  executed  a  settlement  of  his  reversionary 
interest  in  favour  of  his  wife  and  children,  but  notice  had  not  been 
given  to  the  trustees  (2). 

Mr.  Peniherton  Leigh  and  Mr.  Chandless,  for  the  plaintiff : 

The  parties  proceeded  on  a  common  error ;  neither  of  them  was 

aware  of  the  death  of  Warren ;  and  in  the  case  stated  for  the  opinion 

of  the  actuary,  the  interest  of  Willson  seems,  in  several  respects,  to 

have  been  incorrectly  stated  prejudicially  to  the  plaintiff.     The 

(1)  Thismeant  the  repurchase  money  (2)  This  point  is  not  mentioned  in 
for  the  annuity.  the  judgment. 
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plaintiff,  though  he  insists  on  his  purchase,  does  not  ^seek  to  have      Colycb 
the  adTajitage  which  he  did  not  contract  for,  but  he  is  willing  to  pay        clay. 
m  increased  price  proportionate  to  the  improvement  of  the  interest       [  *192  ] 
by  the  death  of  Warren. 

The  plaintiff  consented  to  give  up  his  annuity  on  the  faith  of  the 
purchase ;  if  the  purchase  is  set  aside,  the  parties  must  be  remitted 
to  their  original  position,  and  the  plaintiff  will  be  entitled  to  the 
benefit  of  his  annuity,  and  to  a  lien  on  the  fund  for  the  arrears 
down  to  the  present  time.     *     »    * 

Mr,  Campbell  for  Willson,  and  Mr.  Kinder  shy  and  Mr.  Moore 
for  his  wife  and  children,  contra : 

This  contract  was  entered  into  by  Willson,  under  an  entire  mis- 
apprehension of  his  interest.  In  consequence  of  the  death  of  Warren, 
he  was  entitled  in  reversion,  not  to  a  moiety,  but  to  the  whole,  and 
the  legacy  was  stated  to  be  2,000/.  money  instead  of  stock,  which  was 
then  more  valuable*  This  contract,  therefore,  having  been  entered 
into  under  a  mistake,  cannot  be  enforced  as  it  stands,  and  the  Court 
has  no  jurisdiction  to  enforce  it  as  asked,  namely,  with  such  a 
variation,  in  its  terms,  as  will  entirely  alter  the  nature  of  the  contract. 

The  arrangement  between  the  parties  consisted  of  independent 
matters  :  a  repurchase  of  the  annuity,  *the  settlement  of  accounts,  [  *193  j 
and  the  purchase  of  the  reversionary  interest.  If  the  latter  be  set 
aside,  the  former  will  still  remain,  and  the  plaintiff,  as  we  admit,  will 
be  entitled  to  a  lien,  but  to  the  extent  only  of  the  4902. 10«.  purchase 
money  and  interest.    *     *    * 

Mr.  Roll  and  Mr.  Elderton,  for  other  parties. 

Mr.  Chandless,  in  reply ; 
If  the  transaction  is  to  be  set  aside  at  all  it  must  be  set  aside 
in  toto.    Where  a  lease  is  surrendered  for  the  purpose  of  granting 
a  new  one,  if  the  latter  is  invalid,  the  Court  will  set  up  the  former. 

The  Mastbb  of  the  Bolls  :  June  12. 

The  plaintiff  having  consented  to  give  to  the  defendants  the  same 
advantage,  as  if  they  had  adopted  a  course  of  their  own  to  set  the 
contract  aside,  the  question  is,  whether,  having  regard  to  the 
circnmstances  under  which  it  was  executed,  this  Court  can,  in 
any  way,  enforce  it.  I  am  of  opinion  that  it  cannot  be  enforced 
as  it  stands;  to  do  so  would  be  manifestly  unjust,  because  both  the 
P^es  entered  into  the  arrangement  under  a  common  mistake, 
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CoLTEB      which  is  now  admitted.    As  the  deed  of  1820  cannot  stand,  and 

Clay.        as  t»his  bill  is  filed  for  the  purpose,  amongst  other  things,  of  having 

it  declared  that  the  plaintiff  has  a  lien,  to  some  extent,  upon  the 

funds  assigned  by  that  deed,  it  becomes  necessary  to  determine  to 

[  •194  1      what  extent,  in  equity,  the  ^plaintiff  is  entitled  to  a  lien,  and  how 

far  the  plaintiff  ought  to  be  indemnified  out  of  the  fund. 

I  think  it  has  been  admitted,  on  all  hands,  that  the  plaintiff  is 
not  to  be  dismissed  out  of  this  Court  without  having  some  relief, 
and  various  propositions  have  been  stated  to  me,  as  to  the  extent 
of  the  relief  to  which  he  is  entitled.  It  is  said,  that  the  reversionary 
interest,  which  he  intended  to  purchase,  was  valued  at  the  sum  of 
490Z. ;  that  he  struck  this  sum  off  the  amount  of  his  debt,  and  that 
this,  therefore,  is  the  sum  for  which  he  ought  to  have  a  lien  ;  that 
he  ought  to  have  a  lien  upon  the  fund  for  repayment  to  him  of  this 
490/.  together  with  interest. 

Next,  it  is  said,  that  if  I  should  be  of  opinion  that  the  plaintiff  is 
entitled  to  any  thing  more  than  that  sum,  he  cannot  be  entitled  to 
more  than  the  sum  which  he  agreed  to  [give]  (i)  for  the  annuity, 
which  was  TOOL,  and  that  this  is  the  utmost  extent  of  equity  to 
which  the  plaintiff  can  be  entitled  as  against  this  fund. 

Upon  the  other  hand,  the  plaintiff  says,  I  am  entitled  to  much 
more  than  that,  I  ought  to  be  restored  to  the  annuity  to  which  I 
was  originally  entitled,  and  to  have  a  lien  upon  this  fund  for  the 
whole  amount  of  all  the  arrears  of  that  annuity,  as  an  annuity  now 
continuing  and  subsisting.  I  cannot  say  that  I  can  agree  with  any 
one  of  these  propositions.  I  think  the  plaintiff  is  entitled  to  a  hen 
for  as  much  as  he  had  a  lien  for  at  the  time  when  this  transaction 
took  place.  What  was  that  ?  It  is  clear  there  was  an  arrear  of  the 
annuity  to  the  amount  of  452i.,  and  I  think  there  was  further  in 
arrear  the  sums  of  282.  Ss.  and  1182.,  and  besides  this,  there  was 
the  sum  of  490Z.  which  was  agreed  to  be  taken  for  the  purchase 
[  ♦IDS  ]  money  of  this  reversionary  interest.  My  opinion  *is,  that  he  is 
entitled  to  a  lien  for  these  sums :  for  the  first  three,  because  they 
were  due  to  him,  and  constituted  a  lien  on  the  trust  fund  at  the 
time ;  and  he  is  entitled  to  the  fourth  sum  of  490Z.,  because  that 
was  the  consideration,  which,  by  way  of  diminishing  the  debt  due 
to  him,  he  agreed  to  give  for  that  which  he  supposed  he  had  pur- 
chased at  the  time.  He  is  entitled  also  to  interest  on  these  sums, 
and  to  the  costs  of  suit.  The  defendants  will  have  their  costs,  and 
the  residue  must  be  transferred  to  the  trustees  of  the  settlement  (2). 
(1)  Qu,  [accept!.  (2)  Eeg.  Lib.  1842  A.  2054. 
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BURRELL  V.  The  EARL  of   EGREMONT(l). 

(7  Beav.  205—238;  S.  C.  13  L.  J.  Ch.  309 ;  7  Jur.  587.) 

A  bequest  was  made  of  a  sum  of  money  in  augmentation  of  portions 
charged  by  settlement  upon  the  testator's  fee  simple  estates  in  favour  of  bis 
younger  children,  to  be  raised  and  paid  at  such  times  and  under  such  con- 
<litions  and  subject  to  such  contingencies  as  were  directed  respecting  the 
original  portions,  and  the  testator  charged  his  fee  simple  estates  with  the 
musing  and  paying  of  the  said  portions  and  sums  of  money,  and  devised  the 
^d  estates  to  his  eldest  son  for  life  with  remainders  over :  Held,  that  the 
additional  portions  given  to  the  younger  children  were  a  primary,  if  not  an 
exclusive  charge,  upon  the  testator's  fee  simple  estates  devised  to  the  eldest 
son  for  life. 

If  a  tenant  for  life  pays  off  a  charge  on  the  inheritance,  he  is  primd  facie 
entitled  to  that  charge  for  his  own  benefit ;  but  he  may,  if  he  think  proper, 
exonerate  the  estate.  In  the  absence  of  evidence,  the  presumption  is,  that 
he  pays  the  chai^  for  his  own  benefit,  and  not  for  the  benefit  of  the  persons 
entitled  in  remainder ;  but  evidence  may  show  the  contrary  conclusion  to 
be  true. 

The  mere  fact  that  the  tenant  for  life  has  taken  a  release  of  the  charge 
instead  of  an  assignment  does  not  show  that  in  paying  off  the  charge,  he 
intended  to  exonerate  the  estate. 

A.  £.,  being  tenant  for  life  of  the  testator's  real  estates,  subject  to  a 
charge  of  25,000/.,  and  absolutely  entitled  to  the  residuary  personal  estate, 
paid  off  the  charge,  and  obtained  releases.      At  the  time,  he  seemed  to 
have    conceived    that,   as  residuary  legatee,   he  was  liable   to  pay  the 
amount  out  of  the  personal  estate,  which  was  sufficient  for  that  purpose. 
Nothing  was  done  to  keep  the  charge  on  foot.    After  the  death  of  the 
tenant  for  life,  it  being  determined  that  the  25,000/.  was  a  primary  charge 
on  the  real  estate :  Held,  that  it  still  subsisted  as  a  charge  on  the  settled 
estates,  for  the  benefit  of  the  personal  representatives  of  the  tenant  for  life. 
In  1773,  a  tenant  for  life  paid  off  a  charge  of  25,000/.  affecting  the  settled 
estates.     He  died  in  1837,  having  in  the  meantime  taken  no  steps  for 
keeping  the  charge  alive.    Held,  that  notwithstanding  more  than  twenty 
years  had  elapsed,  and  that  there  had  been  no  part  payment  or  acknow- 
ledgment, the  charge  still  existed  in  favour  of  his  representatives,  and  had 
not  been  defeated  by  the  Eeal  Property  Limitation  Act,  1833  (3  &  4 
Will.  IV.  c.  27,  s.  40  (2) ).    Held,  also,  that  the  statute  cannot  be  applied 
to  a  case,  where  there  is  no  assignable  person  liable  to  pay  the  charge,  no 
person  who,  by  the  delay,  could  be  induced  to  suppose  that  the  charge  was 
abandoned  or  merged,  and  where  the  rent,  out  of  which  the  interest  of  the 
charge  ought  to  be  pedd,  is  receivable  by  and  belongs  to  the  same  person 
who  is  entitled  to  the  interest. 

Principles  on  which  this  Court  assimies  that  a  tenant  for  life,  who  is  also 
the  owner  of  a  charge  on  the  inheritance,  has  duly  discharged  his  duty  of 
keeping  down  the  interest  on  the  charge. 

Thb  question  in  this  caase  was  as  to  the  right  of  the  legal  personal 
I'Bpresentatives  of  a  tenant  for  life  of  real  estates  to  recover,  as  against 
die  remainderman,  ^the  amount  of  charges  upon  the  estate  which 
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had  been  paid  off  by  Buch  tenant  for  life.    The  circumstances  which 
gave  rise  to  the  question,  were  shortly  as  follows : 

By  the  marriage  settlement  of  Charles,  Earl  of  Egremont,  dated 
in  1750,  a  term  of  years  was  vested  in  trustees  for  the  purpose  of 
raising,  out  of  an  estate  in  Yorkshire,  the  sum  of  25,000/.  for  the 
portions  of  his  younger  children. 

By  his  will,  dated  in  1761,  Charles,  Earl  of  Egremont,  appointedj 
this  25,000/.  for  the  portions  of  his  younger  children,  and  gave 
directions  as  to  the  payment  of  interest  and  the  time  of  payment, 
and  provided  that  if  any  younger  son  should  become  an  eldest  son, 
or  if  any  younger  son  or  daughter  should  die  without  issue,  before 
the  time  of  payment,  his  or  her  portion  should  sink  *into   the 
inheritance  charged  therewith,  and  not  be  raised  or  paid.       He 
then  devised  his  estates  in  Somerset,  Dorset,  and  Cornwall  (sub- 
ject in  the  first  place  to  the  raising  and  paying  the  annuities  and 
sums  of  money  then  affecting  the  same,  or  thereinafter  charged 
thereon  by  that  his  will,  or  any  codicil  he  should  thereafter  think 
fit  to  add  thereto),  unto  his  eldest  son  George,  and  his  assigns,  for 
life,  with  various  remainders  over,  under  which  the  defendant,  the 
present  Earl  of  Egremont,  had  become  entitled  to  the  estates  in 
possession.    He  then  gave  as  follows  :  **  I  give  and  bequeath  to  my 
daughters  EUzabeth  and  Frances  the  sum  of  10,000/.  a-piece,  and 
to  my  sons  Percy  Charles  and  Charles  William  2,500/.  a-piece,  which 
several  portions  I  will  shall  be  in  augmentation  of,  and  as  an  addi- 
tion to,  the  portions  already  provided  for  them  by  my  said  marriage 
settlement,  and  hereinbefore  appointed  to  be  paid  to  them  as  afore- 
said, and  shall  be  raised  and  paid  to  my  said  sons  and  daughters 
respectively,  at  such  times,  and  under  such  conditions,  and  subject 
to   such  contingencies,  and  with  such  interest,  as  I  have  before 
directed  and  appointed  their  original  portions  to  be  raised  and  paid 
by  this  my  will.     And  I  do  hereby  subject  and  charge  my  manors, 
&c.,  and  hereditaments  in  the  several  counties  of  Somerset,  Dorset, 
and  Cornwall  hereinbefore  by  me  devised  to  my  eldest  son,  with 
the  raising  and  paying  the  said  portions  and  sums  of  money  to  my 
said  sons  and  daughters  respectively,  at  the  times,  and  in  the 
manner  aforesaid." 

After  gifts  of  the  mansion  houses,  and  of  an  annuity  of  300/.,  and 
of  certain  personal  estate  as  heirlooms,  the  testator  gave  certain 
pecuniary  legacies,  which  he  directed  to  be  exclusively  paid  out  of 
certain  particular  parts  of  his  personal  estate.  And  then  he  gave 
all  the  residue  of  his  personal  estate,  after  payment  of  his  debts 
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and  funeral  expenses,  and  the  legacies  aforesaid,  ^to  bis  eldest  son ; 
and  he  added  a  proviso,  that  if  his  personal  estate  should  not  extend 
to  pay  snch  of  his  debts  as  should  not  be  charged  on  his  real  estate, 
and  his  said  funeral  expenses  and  legacies,  then  he  charged  his  estates 
in  Somerset,  Dorset,  and  Cornwall,  in  aid  and  to  make  good  any 
deficiency  that  might  happen  in  his  said  personal  estate.  "  And 
for  that  end  and  purpose,"  he  empowered  the  trustees  to  raise  by 
sale  or  mortgage  of  the  estate,  and  pay,  **  not  only  the  sums  of 
money  and  portions  thereinbefore  by  him  charged  and  secured  on 
the  said  premises,  for  his  younger  children,  and  such  deficiency  as 
should  happen  in  his  personal  estate  to  pay  his  debts  and  legacies," 
but  also  such  sums  of  money  as  should  be  necessary  for  the  other 
purpose  in  his  will  mentioned. 

Earl  George  attained  his  age  of  twenty-one  in  the  year  1772,  and 
in  May,  1773,  he,  out  of  his  own  monies,  paid  the  original  and 
additional  portions  of  his  sister  Lady  Elizabeth,  and  on  that  occa- 
sion the  real  and  personal  estate  of  Earl  Charles  were  released  (i). 
In  1776,  Earl  George,  out  of  his  own  monies,  paid  the  original  and 
additional  portions  of  Lady  Frances,  and  obtained  a  release,  as  heir 
of  the  body  and  executor  of  his  father  (i).  In  1778  and  1781  respec- 
tively, he  in  like  manner  paid  the  original  and  additional  portions 
of  Percy  Charles,  and  Charles  William,  who  thereupon  executed 
releases  (i).  During  his  life  Earl  George  did  not  indicate  whether 
he  intended  the  additional  charges  paid  off  by  him  to  merge  for  the 
benefit  of  those  entitled  in  remainder  or  not. 

Earl  George  died  in  1887.  By  his  will  he,  amongst  other  things, 
devised  his  hereditaments  in  the  counties  of  Wilts,  Somerset,  Devon, 
Dorset,  and  Cornwall  to  the  defendant  *Earl  George  Francis,  and 
the  heirs  male  of  his  body,  and  in  default  of  such  issue,  unto  the 
persons,  and  for  such  estates,  as  the  estates  in  the  same  counties 
were,  by  the  will  of  Charles,  Earl  of  Egremont,  devised,  after 
failure  of  the  heirs  male  of  his  body. 

This  bill  was  filed  by  the  legal  personal  representatives  of  George, 
Earl  of  Egremont,  seeking  to  have  the  25,000Z.,  bequeathed,  in 
addition,  by  the  will  of  Earl  Charles  to  his  younger  diildren,  and 
which  had  been  paid  by  George,  Earl  of  Egremont,  to  his  brothers 
and  sisters,  raised  out  of  the  real  estates  of  which  he  had  been 
tenant  for  life,  and  to  which  estates  the  present  Earl  had  now 
become  entitled. 
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The  defendant  resisted  this  claim  on  three  grounds;  first,  hej 
said,  that  the  sum  of  25,000Z.  was  a  mere  legacy,  primarily  charged 
on  the  personal  estate  of  Charles,  Earl  of  Egremont,  admitted  bv 
all  parties  to  have  been  sufficient  for  its  payment ;  and  that  as  it 
was  charged  on  the  real  estate  as  an  auxiliary  security  only,  ami 
had  been  properly  paid  out  of  the  personal  estate,  the  residuary 
legatee  had  no  right  to  a  reimbursement.  Secondly,  that  even  if 
it  were  primarily  charged  on  the  real  estate,  still  George,  Earl  of 
Egremont,  did  not  intend,  when  he  paid  it  off,  to  keep  it  alive,  bnt 
to  have  it  released,  and  that  it  had  been  released  accordingly. 
Thirdly,  that  if  the  right  claimed  by  the  plaintiffs  ever  existed,  it 
was  now  barred  by  the  Statute  of  Limitations. 

Mr.  Peviberton  Leigh,  Mr.  Turner,  Mr.  Lee,  and  Mr.  Fiqgoti, 
for  the  plaintiffs. 

[The  arguments  of  counsel  sufficiently  appear  from  the  judgment, 
post,  p.  68.  On  the  first  point  they  cited  Bootle  v.  Blundell  n)' 
Shipperdson  v.  Tower  (2),  Jones  v.  Bruce  (3),  and  other  cases;  ou 
the  second  point  they  cited  Forbes  v.  Moffatt  (4),  Dnnhcater  v. 
Combe  (5),  and  Earl  of  Buckinghamshire  v.  Hobart  (6) ;  and  on  the 
third  point  they  cited  Corbett  v.  Barker  (7),  Raffety  v.  King  (s), 
Brocklehurst  v.  Jessop  (9),  Brooksbank  v.  Smith  (lO),  Dengs  v. 
Shuckburgh  (ii),  and  other  cases.] 

Mr.  Tinney,  Mr.  Kindersley,  and  Mr.  Lloyd,  contra  : 

[On  the  first  point  they  cited  a  series  of  old  cases  prior  to  Booth 
v.  Blundell,  ending  with  Toiver  v.  Lord  Rous  (12) ;  on  the  second 
point  they  cited  Jones  v.  Morgan  (13).] 

Lastly ;  the  claim  is  barred  by  the  Statute  of  Limitations.  *  * 
It  was  very  possible  for  Earl  George  to  have  preserved  his  right, 
either  by  having  the  charge  assigned  to  a  trustee,  and  giving  an 
acknowledgment  to  them,  or  secondly,  by  calling  on  the  trustees  to 
raise  the  money  by  a  mortgage  executed  to  a  trustee  of  himself  as 
tenant  for  life ;  or  thirdly,  by  an  application  to  a  court  of  equity. 
The  argument  on  the  other  side  is  inconsistent  with  itself ;  on  the 
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(5)  25  R.  R.  210  (2  Sim.  &  St.  340). 

(6)  19  R.  R.  197  (3  Swanst  186). 

(7)  4  R.  R.  856  (3  Anst.  755). 


(8)  44  R.  R.  126  (1  Keen,  601). 
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(10)  47  R.  R.  346  (2  Y.  &  C,  (Ex. 
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one  hand,  it  is  said,  that  interest  could  not  be  paid,  and  that 
therefore,  the  case  is  not  i^thin  the  Act ;  and  on  the  other,  that  it 
was  paid  by  retainer,  and  therefore  that  the  Act  does  not  apply. 
The  cases  of  Corbett  v.  *Barker  and  Raffitty  v.  King  do  not  apply ; 
for  there  a  third  party  had  a  right  to  call  for  the  performance,  by 
the  tenant  for  life,  of  a  duty :  here  the  only  duty  of  the  party  was 
to  himself. 
[They  also  cited  St.  Pavl  v.  Viscount  Dudley  and  Ward  (i).] 

Mr.  Lee,  in  reply. 

The  Master  of  the  Rolls  reserved  his  judgment. 

The  If  aster  op  the  Rolls  : 

This  bill  is  filed  by  the  legal  personal  representatives  of  the  late 
George,  Earl  of  Egremont,  against  the  present  *Earl,  and  it  prays 
that  an  account  may  be  taken  of  the  principal  money  and  interest 
alleged  to  be  due  to  the  plaintiffs  in  respect  of  a  sum  of  25,000Z. 
charged  on  certain  estates  in  the  counties  of  Somerset,  Dorset  and 
Cornwall,  by  the  will  of  Charles,  Earl  of  Egremont,  the  father  of 
the  late  Earl  George  and  the  grandfather  of  the  defendant,  and 
that  the  amount  of  what  shall  be  found  due  may  be  raised  by  sale 
or  mortgage  of  a  sufficient  part  of  the  estates,  and  paid  to  the 
plaintiffs. 

By  a  settlement,  dated  the  26th  of  February,  1750,  and  made  on 
the  marriage  of  Earl  Charles,  certain  estates  in  the  county  of  York 
were  vested  in  trustees  for  a  term  of  600  years,  in  trust  for  raising 
by  mortgage  or  sale  25,000i.  for  the  portions  of  his  younger 
children. 

In  the  month  of  July,  1761,  there  were  five  children  of  the 
marriage,  George,  the  eldest  son,  and  four  younger  children: 
namely,  Percy  Charles,  Charles  William,  and  the  Ladies  Elizabeth 
and  Frances,  who  were  together  entitled  to  the  25,000i.  provided 
for  their  portions  by  the  settlement ;  and  Earl  Charles,  by  his  will 
dated  the  31st  of  July,  1761,  appointed  the  25,000Z.  as  follows : 
viz.,  10,00OL  to  Lady  Elizabeth ;  10,000Z.  to  Lady  Frances ;  2,oOOZ. 
to  Percy  Charles ;  and  2,500/.  to  Charles  William. 

By  the  same  will,  he  devised  his  estates  in  Somerset,  Dorset  and 

Cornwall,  to  his  eldest  son,  the  late  Earl  George  for  life,  with 

remainder  over,  by  virtue  of  which  the  defendant  became  entitled 

to  those  estates;  and  he  gave  to  his  daughters  Elizabeth  and 
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Frances,  10,0002.  a-piece,  and  to  his  sons  Percy  Charles  and 
Charles  William  2,500/.  a-piece,  and  calling  these  sums  of  monej 
portions,  he  subjected  and  charged  his  estates  in  Somerset,  Dorset 
and  Cornwall,  which  he  had  devised  to  his  eldest  son,  with  the 
raising  and  paying  the  same ;  and  after  *bequeathing  certain 
legacies,  he  gave  the  residue  of  his  personal  estate  to  his  eldest  son. 
He  appointed  his  wife  and  brother  guardians  of  his  children,  and 
appointed  his  wife  sole  executrix  until  his  eldest  son  George  should 
attain  twenty-one  years  of  age,  and  after  that  time,  appointed  his 
eldest  son  George  sole  executor. 

After  the  date  of  the  will,  the  testator  had  a  fourth  son,  William 
Frederick,  the  father  of  the  defendant,  and,  by  a  codicil  dated  the 
22nd  of  June,  1763,  he  made  provision  for  his  son  William 
Frederick,  but  the  directions  as  to  the  portions  which  by  his  will 
he  had  given  to  his  other  younger  children  were  not  altered. 

After  the  death  of  Earl  Charles,  his  eldest  son,  being  still  a 
minor,  the  will  and  codicil  were  proved  by  the  widow,  who  possessed 
the  personal  estate;  but  after  Earl  George  attained  his  age  of 
twenty-one  years,  he  proved  the  will  and  codicil,  and  became  the 
sole  legal  personal  representative  of  his  father  Earl  Charles. 

The  portions  provided  for  his  younger  children  by  the  will  of 
Earl  Charles  were  paid  by  Earl  George  out  of  his  own  money,  and 
on  the  occasion  of  each  payment,  certain  deeds  were  executed,  and 
releases  were  taken  from  the  sons  and  daughters  to  whom  the  pay- 
ments respectively  were  made.  The  last  payment  was  made  in  the 
month  of  January,  1781,  from  which  time  it  does  not  appear  that 
any  mention  was  made  of  the  portions  during  the  life  of  Earl 
George,  who  died  on  the  11th  of  November,  1837,  having  made  a 
will  whereof  the  present  plaintiffs  are  executors. 

The  plaintiffs  contend,  that  by  the  will  of  Earl  Charles  the 
additional  portions  thereby  given  were  exclusively  or  primarily 
charged  on  the  estates  in  *Somerset,  Dorset,  and  Cornwall,  which 
were  devised  to  Earl  George  for  his  life:  that  Earl  George,  the 
tenant  for  life,  having  paid  the  charge  out  of  his  own  money, 
became,  thereupon,  entitled  to  the  charge  for  his  own  benefit,  and 
so  continued  during  the  whole  of  his  life ;  and  that  the  plaintiffs, 
as  his  legal  personal  representatives,  are  now  entitled  to  have  the 
same  raised. 

On  the  other  hand,  the  defendant  contends,  first,  that,  according 
to  the  true  construction  of  the  will  of  Earl  Charles,  tlie  estates  in 
Somerset,  Dorset,  and  Cornwall,  were  only  charged  in  aid  of  the 
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personal  estate  of  Earl  Charles,  and  not  exclusively  or  primarily, 
with  the  payment  of  the  additional  portions ;  secondly,  that  Earl 
George,  by  his  payment  of  the  portions  and  his  execution  of  the 
several  deeds  made  on  the  occasions  of  such  payment,  declared  his 
will  and  intention  to  be  to  exonerate  the  estates  charged  from  the 
X^yment  thereof,  and  that  the  estates  ought  to  be  deemed  to  be 
exonerated  from  the  payment,  even  if  the  charge  was,  upon  the 
construction  of  the  will,  an  exclusive  or  primary  charge  on  the 
devised  estate,  and  not  merely  a  charge  thereon  in  aid  of  the 
testator's  personal  estate ;  thirdly,  that  even  supposing  the  charge 
to  be  an  exclusive  charge  on  the  devised  estates,  and  that  Earl 
George  did  no  act  to  exonerate  the  devised  estates,  yet,  as  his  right 
to  the  charge  accrued  in  1781,  he  ceased,  upon  the  expiration  of 
twenty  years  without  payment  of  interest  or  any  acknowledgment, 
to  be  entitled  to  sue  for  the  charge,  and  the  same  cannot  now  be 
recovered. 

Some  question  was  made  as  to  the  effect  of  the  will  of  Earl 
George,  but  it  does  not  appear  to  me  that  it  contains  any  thing 
which  affects  the  right  or  interest  of  either  party. 

The  first  question  is,  whether,  according  to  the  true  construction 
of  the  will  of  Earl  Charles,  the  additional  portions,  amounting  to 
2o,000Z.,  ought  to  be  considered  as  general  pecuniary  legacies  pay- 
able primarily  out  of  the  testator's  personal  estate,  or  whether  they 
are  to  be  considered  as  portions,  exclusively  or  primarily  charged  upon 
and  payable  out  of  the  estates  in  Somerset,  Dorset,  and  Cornwall, 
devised  to  Earl  George  for  life.  The  words  by  which  the  additional 
portions  are  given  and  bequeathed,  if  taken  by  themselves,  con- 
stitute distinct  gifts,  which  would  be  primarily  payable  out  of  the 
I)ersonal  estate.  The  defendant  relies  mainly  upon  this,  and  upon 
there  being  no  term  or  estate  created  for  the  purpose  of  raising  the 
additional  portions ;  but  it  is  necessary  to  examine  the  whole  scope 
and  context  of  the  will  for  the  purpose  of  ascertaining  the  effect 
of  it. 

The 'testator  begins  his  will,  by  reciting  and  confirming  the 
settlement  of  his  estates  in  York,  Cumberland,  and  Sussex,  made 
on  his  marriage ;  and  he  appoints  the  25,000Z.,  thereby  raiseable 
by  sale  or  mortgage,  for  the  portions  of  his  younger  children, 
directing  the  whole  to  be  raised  and  paid,  as  to  10,000/.  part 
thereof  for  his  daughter  Elizabeth,  for  part  of  her  portion,  as  to 
10|000/.,  other  part  thereof,  to  his  daughter  Frances,  for  part  of 
her  portion,  as  to  2,500/.,  other  part  thereof,  to  his  son  Percy 


BURRELL 

r. 

Thb 

Earl  op 

Eg  REM  CM  T. 


[  223  J 


70 


1844.     CH.     7  BEAV.  228—225. 


[R.P.. 


BUBRELL 

r. 

The 

Eaul  of 

Kgbemont. 


[  '224  : 


[♦226] 


Charles,  for  part  of  his  portion,  and  as  to  the  sum  of  2,500/., 
residue  thereof,  to  his  son  Charles  William,  as  part  of  his  portion ; 
and  after  giving  directions  as  to  the  payment  of  interest  and  the 
time  of  payment,  he  provided,  that  if  any  younger  child  should  die 
without  issue  before  the  time  of  payment,  his  or  her  portion  should 
sink  into  the  inheritance  charged  therewith,  and  not  be  raised  or  paid. 
The  testator,  after  devising  to  his  eldest  son  certain  purchased 
estates  in  York  and  Essex,  proceeds  to  devise  *the  estates  out  of 
which  the  plaintiffs  seek  to  raise  the  sum  now  in  question,  and  he 
devises  his  estates  in  Somerset,  Dorset,  and  Cornwall,  "  subject  in 
the  first  place  to  the  raising  and  paying  the  annuities  and  sums  of 
money  now  affecting  the  same,  or  hereinafter  charged  thereon  by  this 
my  will,  or  any  codicil  I  shall  hereafter  think  fit  to  add  thereto, 
unto  my  eldest  son  and  his  assigns  for  and  during  the  term  of  his 
life."  Then  follow  the  various  remainders  over.  It  is  observed  as 
material,  that  no  devise  is  made,  otherwise  than  subject  to  the 
charges  to  be  made  thereon  by  the  will.  After  completing  the 
limitations  of  his  estates  in  Somerset,  Dorset,  and  Cornwall,  he 
gave  as  follows :  ''  I  give  and  bequeath  to  my  daughters,  Elizabeth 
and  Frances,  the  sum  of  10,000/.  a-piece,  and  to  my  sons  Percy 
Charles  and  Charles  William,  2,500/.  a-piece." 

No  doubt,  if  the  gifts  had  ended  here,  they  would  have  been 
general  legacies  payable  out  of  the  personal  estate,  but  in  pursuance 
of  the  same  sentence,  and  speaking  of  the  sums  so  given,  he  pro- 
ceeds to  describe  them  as  portions,  thus  :  '*  which  several  portions 
I  will  shall  be  in  augmentation  of,  and  as  an  addition  to,  the 
portions  already  provided  for  them  by  my  said  marriage  settlement, 
and  hereinbefore  appointed  to  be  paid  to  them  as  aforesaid."  Now 
by  the  settlement,  those  portions  were  to  be  raised  by  sale  or  mort- 
gage out  of  the  York  estates,  and  by  his  will  he  had  directed  them 
to  be  paid  with  interest  to  the  sons  at  twenty-one  years  of  age, 
to  the  daughters  on  attaining  that  age  or  marriage,  and  that 
if  any  younger  son  should  become  an  eldest  son,  or  any  yomiger 
son  or  daughter  should  die  wdthout  issue  before  the  day  pi  pay- 
ment, the  portion  should  sink  into  the  inheritance.  Ana  as  to 
these  sums  of  money,  which  he  calls  portions,  in  augmentation  of 
and  addition  to  the  others,  he  directs,  that  they  "  shall  be  raised 
and  paid  to  his  said  sons  and  daughters  respectively,  at  such  times, 
and  under  such  *conditions,  and  subject  to  such  contingencies,  and 
with  such  interest,  as  I  have  before  directed  and  appointed  their 
original  portions  by  this  my  will.     And  I  do  hereby  subject  aud 
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:rharge  my  manors,  &c.  and  hereditaments  in  the  several  coanties 
\)i  Somerset,  Dorset,  and  Cornwall,  hereinbefore  by  me  devised  to 
my  eldest  son,  with  the  raising  and  paying  the  said  portions  and 
sums  of  money  to  my  said  sons  and  daughters  respectively,  at  the 
times  and  in  the  manner  aforesaid." 

Considering  the  distinct  and  appropriate  use  which  the  testator 
makes  of  the  word  "  portions," — that  the  devise  of  the  Somerset 
estates  is  expressly  made  subject  to  the  charges  afterwards  made 
thereon, — that  the  gifts  of  the  subsequent  sums  to  the  daughters 
and  younger  sons  are  expressly  stated  to  be  in  augmentation  of  the 
portions,  and  are  made  payable  at  the  same  times,  and  subject  to 
the  same  contingencies,  and  that  then  immediately  the  Somerset 
estates  are  charged  with  the  raising  and  paying  them,  at  the  time 
und  in  the  manner  aforesaid,  it  appears  to  me  that  these  several 
provisions  are  consistent  only  with  the  intention,  that  these  addi- 
tional portions  should  be  raised  out  of  the  estates  devised  to  the 
eldest  son  ;  and  I  think  that  the  words  in  which  the  sums  of  money 
^hich  constitute  the  subject  of  the  charge  are  given,  are  not  suffi- 
cient to  throw  the  legacies,  or  to  leave  them  a  charge,  exclusively 
or  primarily,  on  the  personal  estate,  unless  the  will  should  be  found 
to  contain  other  provisions  tending  to  corroborate  that  conclusion. 
But  the  other  provisions  of  the  will,  instead  of  having  that  effect, 
appear  to  me  to  have  a  contrary  tendency.    After  the  gifts  of  the 
mansion  houses  and  of  an  annuity  of  8002.,  and  of  certain  personal 
estate  as  heir  looms,  the  testator  gives  certain  pecuniary  legacies, 
which  he  directs  to  be  exclusively  paid  out  of  certain  particular 
parts  of  his  personal  estate.    And  then  he  Ogives  all  the  residue  of 
liis  personal  estate,  subject  to  his  debts  and  funeral  expenses  and 
the  legacies  aforesaid,  to  his  eldest  son ;  and  he  adds  a  proviso, 
that  if  his  personal  estate  shall  not  extend  to  pay  such  of  his  debts 
as  should  not  be  charged  on  his  real  estate,  and  his  said  funeral 
expenses  and  legacies,  he  charged  his  estates  in  Somerset,  Dorset, 
and  Cornwall,  in  aid,  and  to  make  good  any  deficiency  that  might 
bappen  in  his  said  personal  estate.    I  do  not  think  that  the  legacies 
here  referred  to,  comprise  the  additional  portions  before  charged  on 
the  estates  in  Somerset,  Dorset,  and  Cornwall,  and  we  immediately 
afterwards  find  the  testator  mentioning  the  legacies  and  portions 
distinctly,  and  he  proceeds  thus,  ''And  for  the  end  and  purpose," 
(that  is  for  the  purpose  of  making  good  the  deficiency  he  was  pro- 
viding for,)  he  empowers  the  trustees  to  raise,  "by  sale  or  mortgage 
ol  the  estate,  and  pay,  not  only  the  sums  of  money  and  portions 
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hereinbefore  by  me  charged  and  secured  on  the  said  premises  for 
my  younger  children,  and  such  deficiency  as  shall  happen  in  my 
personal  estate  to  pay  my  debts  and  legacies,  but  also  such  sums 
of  money  as  shall  be  necessary,"  for  the  other  purpose  in  his  will 
mentioned.  Taking  the  whole  of  this  will  into  consideration,  I  am 
of  opinion,  that  the  effect  of  it  is  to  make  the  additional  portions 
given  to  the  younger  children,  a  primary,  if  not  an  exclusive,  charge 
upon  the  estates  in  Somerset,  Dorset,  and  Cornwall,  devised  to  the 
eldest  son  for  life. 

We  have  next  to  consider  the  effect  of  the  several  acts  done  by 
Earl  George  with  reference  to  the  payment  of  the  several  portions 
to  his  brothers  and  sisters.  If  a  tenant  for  life  pays  off  a  charge 
on  the  inheritance,  he  is,  prima  facie,  entitled  to  that  charge  for 
his  own  benefit ;  but  he  may,  if  he  think  proper,  exonerate  the 
estate.  In  the  absence  of  evidence,  the  presumption  is,  *that  he 
pays  the  charge  for  his  own  benefit,  and  not  for  the  benefit  of  the 
persons  entitled  in  remainder  ;  but  evidence  may  show  the  contrary 
conclusion  to  be  true. 

The  Lady  Elizabeth  Alicia  Maria  was  married  to  Mr.  Henry 
Herbert  in  the  year  1771,  and  upon  that  occasion,  two  instruments 
were  executed,  and  an  account  stated ;  and  by  one  of  the  instru- 
ments, it  was  recited,  that  the  Lady  Elizabeth  was,  by  virtue  of 
the  settlement  executed  before  the  marriage  of  the  late  Earl  Charles, 
and  by  his  will,  entitled  to  two  sums  of  10,000L  each,  amounting 
together  to  20,000Z.  for  her  fortune  or  portion,  and  that  the  said 
two  sums  of  10,000Z.  and  10,000/.  were  charged  upon  and  to  be 
paid  out  of  the  real  and  personal  estates  of  Earl  Charles ;  and  by 
the  other  of  the  instruments,  after  reciting  the  settlement  and  the 
will  of  Earl  Charles,  it  was  further  recited,  that  upon  the  treaty 
for  the  intended  marriage,  it  had  been  proposed  and  agreed,  that 
the  several  principal  sums  of  10,000Z.  and  10,0002.  the  original  and 
additional  portions  of  the  Lady  Elizabeth,  so  charged  upon  and 
payable  out  of  the  real  and  personal  estates  of  Earl  Charles,  should 
be  assigned  as  therein  mentioned ;  and  by  the  account  then  stated 
it  appeared,  that  the  interest  of  one  sum  of  10,000/.  was  paid  by 
the  guardians  of  Earl  George,  and  that  the  interest  of  the  other 
sum  of  10,000/.  was  paid  by  the  Countess,  the  executrix  of  the  late 
Earl  Charles. 

Earl  George  attained  his  age  of  twenty-one  years  on  the  18th  of 
December,  1772;  and  on  the  11th  of  May,  1778,  he  paid  the  sum 
of  20,000/.,  pursuant  to  an  arrangement  made  on  the  marriage  of 
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is  sister  the  Lady  Elizabeth  to  Mr.  Herbert ;    and  upon  that 
ccasion,  a  deed  was  executed  by  and  between  Mr.  Herbert  and  the 
<ady  Elizabeth  of  the  first  part,  the  Earls  of  Pembroke,  Ash- 
uraham,  *and  Thomond,  and  Charles  Herbert,  of  the  second  part, 
he  Countess  Dowager  of  Egremont  and  the  Earl  of  Aylesford,  of 
he  tliird  part,  and  George,  Earl  of  Egremont,  therein  described  as 
he  eldest  son  and  heir  and  executor  of  the  will  of  his  father  Earl 
rharles,  and  also  residuary  legatee  in  the  same  will  named,  of  the 
burth  part;   and  thereby,  after  reciting,  amongst  other  things, 
hat  Earl  George  had  attained  his  age  of  twenty-one  years,  and 
thereupon  became  entitled  in  possession  to,  and  soon  afterwards 
entered  upon,  the  real  estates  limited  and  devised  to  him  by  the 
bettlement  and  will  of  Earl  Charles,  and  upon  which,  or  upon  part 
of  which,  the  principal  sum  of  10,000Z.,  the  original  portion  of  the 
Lady  Elizabeth,  stood  charged,  and  that  the  said  Earl  George, 
also,  upon  attaining  his  age  of  twenty-one  years,  became  entitled 
to  the  residuary  personal  estate  of  his  father,  which  had  been 
accounted  for  and  satisfied  to  him  by  his  guardians ;  and  that 
ha\ing  entered  upon  his  real  estates  and  possessed  himself  of  his 
father's  residuary  personal  estate,  he  was  desirous  to  pay  off  and 
discharge  the  several  sums  of   10,000Z.  and  10,000Z.,  being  the 
amount  of  the  original  and  additional  portions  of  his  sister  Lady 
Elizabeth,  it  was  witnessed,  that  under  the  circumstances  and  for 
the  reasons  therein  mentioned,  the  Earls  of  Pembroke,  Ashburn- 
ham,  and  Thomond,  and  Charles  Herbert,  assigned  the  said  two 
mms  of  10,000i.  and  10,000Z.  to  Henry  Herbert,  and  appointed 
Earl  George,  as  executor,  residuary  legatee,  and  heir  to  his  deceased 
father,  and  in  every  other  right  and  capacity  him  thereunto  requir- 
ing, to  satisfy  the  same  sums  of  10,0002.  and  10,000Z.  to  the  said 
Henry  Herbert,  and  the  same  were  accordingly  paid  ;  and  the  said 
Henry  Herbert  acknowledged  the  receipt  thereof,  in  full  satisfaction 
of  the  original  and  additional  portions  of  the  Lady  Elizabeth,  and 
of  all  claims  and  demands  in  respect  thereof,  upon  the  estates  real 
and  personal  of  *Earl  Charles,  or  upon  the  Dowager  Countess,  and 
the  Earl  of  Thomond,  or  either  of  them;    and  Henry  Herbert 
released  them,  and  all  and  singular  the  estates  real  and  personal 
of  Earl  Charles,  from  the  same,  and  covenanted  to  do  any  other 
act  required  for  further  releasing  the  same,  and  better  extinguishing 
the  same  sums  of  money  and  all  claims  of  Henry  Herbert  and  Lady 
Elizabeth  by  reason  thereof,  or  upon  the  estates  of  Earl  Charles. 
hi  the  same  month  of  May,  1778,  and  by  deed,  dated  the  11th  of 
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the  same  month,  and  made  between  Earl  George,  described  as  th<! 
eldest  son  and  heir  of  Earl  Charles,  of  the  one  part,  and  xhi 
Dowager  Goantess  and  the  Earl  of  Thomond  and  John  Drammono 
of  the  other  part,  after  reciting,  amongst  other  things,  that  therci 
was  standing  in  the  names  of  the  Earl  of  Thomond  and   John 
Drummond,  the  capital  yearly  sum  of  2,186i.  Is.  5d.  Consolidated 
Long  Annuities,  which  had  been  purchased  out  of  the    surplus 
produce  of  the  real  and  personal  estates  of  Earl  George,  daring  his 
minority,  and  were  his  absolute  property  in  his  own  right,  and  that 
the  portions  of  Lady  Elizabeth  had  been  paid,  and  that  the  Lady 
Frances,  being  in  the  eighteenth  year  of  her  age,  and  her  portions 
being  payable  at  her  age  of  twenty-one  years  or  day  of  her  marriage, 
Earl  George,  in  order  to  exonerate,  as  well  the  residuary  personal 
estate  of  his  late  father,  of  and  from  the  payment  of  the  additioual 
portion,  legacy,  or  sum  given  to  the  Lady  Frances  by  her  father's 
will,  and  also  the  settled  estates,  and  all  other  the  estates  r^al  and 
personal  of  Earl  Charles,  of  and  from  the  original  portion  or  like 
sum  of  10,0002.  provided  for  Lady  Frances  by  the  settlement,  and 
to  secure  and  provide  for  the  more  immediate  payment  of  the 
several  portions  or  sums  of  money,  when  and  as  the  same  should 
respectively  become  payable,  had  proposed  and  agreed,  that  the 
yearly  sum  of  784Z.  6«.  8d.  Long  *Annuities,  part  of  the  yearly 
sum  of  2,186{.  Is.  5d.  Long  Annuities  before  mentioned,  should  be 
appropriated  and  set  apart  to  answer  and  pay  the  several  portions 
of  the  Lady  Frances,  when  the  same  should  become  payable  ;  and 
after  reciting,  that  for  the  same  purposes,  Earl  George  had  pro- 
posed  and  agreed,   that  the  yearly  sum  of   892Z.  3s.  2d.  Long 
Annuities  should  be  appropriated  and  set  apart  to  answer  and  pav 
the  portions  and  additional  portions,  by  the  settlement  and  will  of 
Earl  Charles  provided  for  his  younger  sons,  Percy  Charles  and 
Charles  William.     It  was,  by  the  said  deed,  witnessed,  that  the 
same  Long  Annuities  should  be  appropriated  and  set  apart  for  the 
purposes  of  the  recited  arrangement. 

By  another  deed,  also  dated  the  11th  day  of  May,  1773,  after 
reciting  the  matters  aforesaid,  Earl  George  allowed  the  accounts 
of  his  mother  and  guardians,  and  released  his  claims  as  residuary 
legatee. 

On  the  9th  day  of  July,  1776,  the  Lady  Frances  attained  her  age 
of  twenty-one  years.  Soon  afterwards,  the  Long  Annuities  set  apart 
to  answer  her  portions  were  transferred  into  her  name,  and  there- 
upon, by  deed  poll  dated  the  29th  August,  1776,  she  acknowledged 


L.  LXIV. 


1844.     CH.     7  BEAT.  230—232. 


75 


at  she  accepted  the  same  in  fall  satisfaction  of  her  portions  under 
e  settlement  and  will  of  her  father,  and  she  released  Earl  George, 
well  in  his  own  right,  as  in  his  character  of  heir  of  the  body  and 
eeutor  of  his  father. 

Percy  Charles  attained  his  age  of  twenty-one  years  on  the 
Ih  of  September,  1778,  and  Charles  William  attained  his  age  on 
e  8th  of  October,  1780.  At  these  times  respectively,  the  Long 
nnuities  provided  to  answer  the  portions,  were  insuflScient  for  the 
irpose:  the  sums  required  to  make  up  the  deficiencies  were 
ipjilied  by  *Earl  George,  and  the  younger  sons,  Percy  Charles 
ad  Charles  William,  upon  receiving  the  Long  Annuities  and  the 
ims  to  make  up  the  deficiencies,  Le.  upon  receiving  their  whole 
ortions,  executed  releases  dated,  as  to  one  of  them,  on  the  25th 
f  December,  1778,  and  as  to  the  other  of  them,  on  the  81st  of 
anuary,  1781. 

We  cannot  now  know  what  Earl  George  might  have  said  or  done, 

f  he  had  been  told,  that  the  charge  of  the  additional  portions 

exclusively  or  primarily  aflfected  the  estates  in  Somerset,  Dorset, 

md  Cornwall :   that  he  was  under  no  obligation  to  pay  the  same 

3iit  of  his  own  money,  and  that  paying  the  same  he  would  be,  or 

«vas  personally,  entitled  to  the  benefit  of  the  charge.     Under  the 

circomstances,  it  is  possible,  perhaps  not  improbable,  that  he  might 

have  desired  and  declared  his  intention  to  exonerate  the  estate; 

bat,  after  a  careful  consideration  of  the  deeds  which  were  executed 

on  the  several  occasions  on  which  the  portions  of  the  younger 

children  were  provided  for  and  paid,  I  am  of   opinion  that  the 

question  was  never  brought  to  his  attention.     The  original  portions 

^ere  known  to  be  charged  on  the  York  estates,  and  were  so  treated ; 

and  there  are  expressions  in  the  deeds  which  are  to  be  explained 

^ith  reference  to  them,  and  to  the  estates  on  which  they  were 

charged ;  but  it  seems  to  be  clear,  that  Earl  George  conceived  him- 

Belt,  as  executor  and  residuary  legatee,  bound  to  pay  the  additional 

Ix)rtion8  out  of  his  own  money,  or  the  personal  estate  of  which  he 

was  residuary  legatee.     He  was  ignorant  that  the  additional  portions 

vrere  properly  and  primarily  chargeable  on  the  real  estates,  of  which 

he  was  tenant  for  life ;  and  the  nature  of  the  charge  being  unknown, 

^d  unalluded  to  in  the  deeds,  they  contain  no  indication  whatever 

of  intention  either  to  continue  the  charge  or  to  exonerate  the 

estate. 

A  tenant  for  life  paying  off  a  charge  upon  the  estate,  in  the  same 
transaction  merging  the  security,  by  taking  an  assignment,  connecting 
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it  with  the  legal  estate  of  inheritance,  prund  facie  puts  an  end  to 
the  charge ;  but  something  is  required  to  manifest  an  intention  to 
exonerate  the  inheritance.  A  simple  payment  of  the  charge  with- 
out more,  is  sufficient  to  establish  the  right  of  the  tenant  for  life  to 
have  the  charge  raised  out  of  the  estate.  He  has  no  obligation  or 
duty  to  make  a  declaration,  or  to  do  any  act  demonstrating  his 
intention.  The  burden  of  proof  is  upon  those  who  allege  that,  in 
paying  off  the  charge,  he  intended  to  exonerate  the  estate. 

In  this  case,  there  is  no  evidence  whatever,  except  that  which 
may  be  derived  from  the  execution  of  the  several  deeds  which  have 
been  stated ;  and  as  it  does  not  appear  from  those  deeds  that  Earl 
George  knew  his  rights,  it  cannot  be  collected  from  them,  that  he 
intended  to  waive,  or  in  any  way  relinquish,  his  rights.  The  words 
of  the  deeds  are  fully  satisfied,  and  are  explicable  only  on  the 
supposition  that  he  did  not  know  that  he  had  any  right  to  have  the 
additional  portions  raised  out  of  the  devised  real  estate,  and  that  he 
did  understand  it  to  be  his  obligation  to  pay  them  out  of  the  personal 
estate  or  his  own  money. 

If  it  had  been  necessary  to  show,  otherwise  than  by  legal 
presumption,  that  Earl  George  intended  to  continue  the  charge,  it 
would  have  been  impossible  to  prove  it,  because  it  does  not  appear 
that  he  knew  there  was  a  primary  charge,  and  the  plaintiffs  could 
not  have  proved  that  he  intended  to  continue  a  charge,  the  existence 
of  which,  as  a  primary  charge,  was  unknown. 

The  difference  between  the  situation  of  the  plaintiffs  and  that  of 
the  defendant  is  this,  that  there  is  a  presumption  in  favour  of  the 
plaintiffs  and  not  in  favour  of  the  defendant.  In  the  relation 
which  subsisted  between  Earl  George  and  the  estate,  the  law 
presumes,  that  in  paying  off  the  sum  charged,  he  did  not  intend  to 
exonerate  the  estate. 

It  may  be  true,  that  if  Earl  George  had  known  the  nature  of  the 
charge,  and  that  he  might  have  raised  it  for  his  own  benefit,  he 
might  have  thought  fit  to  exonerate  the  estate ;  but  this  is  no  more 
than  conjecture,  and,  in  the  absence  of  sufficient  evidence,  it  cannot 
countervail  a  legal  presumption,  and  I  am  under  the  necessity  of 
concluding,  that  Earl  George  did  not,  by  his  acts,  upon  payment  of 
the  portions,  exonerate  the  estates  from  the  additional  portions 
charged  thereon  by  the  will  of  Earl  Charles,  and  that  after  the 
payment  of  the  portions  in  the  year  1781,  Earl  George  was  entitled 
to  have  the  amount  raised  for  his  own  benefit. 

With  respect  to  the  Statute  of  Limitations,  it  was  argued  for  the 
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defendant,  that  the  right,  if  any,  of  Earl  George  to  the  charge  on 
the  land  in  respect  of  the  portions,  accrued,  at  the  latest,  on  the 
31st  day  of  January,  1781,  when  the  last  portion  was  paid.  Releases 
having  been  given,  it  is  said  that  the  trustees  could  not  have  raised 
the  portions  at  their  own  discretion,  upon  the  demand  of  Earl 
George :  that  if  he  had  desired  to  avail  himself  of  the  charge,  and 
have  it  raised  for  his  own  benefit,  he  must  have  filed  a  bill  against 
the  trustees  and  the  remainder-man ;  and  that  his  right,  in  this 
respect,  accrued  sixty  years  before  the  present  bill  was  filed.  Earl 
George,  it  is  said,  if  he  had  any  right,  was  to  be  considered  as  in 
possession  of  an  estate  exonerated,  with  a  right  to  re-impose  the 
charge  ;  and  his  right  to  *re-impose  the  charge  is  lost  by  neglect, 
non-claim,  and  lapse  of  time,  under  the  statute.  This  argument, 
however,  assumes,  that  the  estate  was  exonerated,  which  is  the 
point  in  question ;  but  it  is  further  said,  that  there  is  no  pretence 
that  any  rent  was  ever  applied,  or  intended  to  be  applied,  in  pay- 
ment of  interest,  so  that  Earl  George,  if  he  ever  was  entitled  to  the 
charge,  received  no  interest  upon  it:  that  he  received  the  rents, 
and  applied  them  to  his  own  use,  without  any  regard  to  the  charges ; 
and  that  his  acts,  in  that  respect,  ought  not  to  be  qualified  for  the 
benefit  of  his  executors. 

The  statute  (i)  enacts,  that  no  suit  shall  be  brought  to  recover 
any  sum  of  money  secured  by  any  mortgage,  judgment,  or  lien,  or 
otherwise  charged  upon  or  payable  out  of  any  land  or  rent,  but 
within  twenty  years  next  after  a  present  right  to  receive  the  same 
shall  have  accrued,  to  some  person  capable  of  giving  a  discharge 
for  or  release  of  the  same,  unless,  in  the  meantime,  some  part  of 
the  principal  money,  or  some  interest  thereon,  shall  have  been 
paid,  or  some  acknowledgment  of  the  right  thereto  shall  have  been 
given,  in  writing  signed  by  the  person  by  whom  the  same  shall  be 
payable  or  his  agent,  to  the  person  entitled  thereto  or  his  agent. 

Now  it  is  undoubted,  that  the  right  of  Earl  George  to  receive  the 
charge  accrued  to  him  in  the  year  1781,  that  no  subsequent 
acknowledgment  of  his  right  thereto  was  ever  made,  and  that  more 
than  twenty  years  after  the  right  accrued  expired  in  the  lifetime  of 
Earl  George.  But  it  is  argued  for  the  plaintiffs,  that  the  clause  in 
the  statute  cannot  be  held  to  apply  to  cases  which  do  not  admit  of 
the  qualification  referred  to  in  the  same  clause,  *and  that,  under 
the  circumstances  of  this  case,  Earl  George  ought  to  be  deemed  to 
have  kept  down  the  interest  on  this  charge. 

(1)  3*4  Will  TV'  <5.  27,  8.  40  [rep.  37  &  38  Vict.  c.  57,  s.  9]. 
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The  clause  of  the  Act  assumea,  that  there  is  not  only  a  perso 
capable  of  giving  a  discharge  or  release,  but  also  an  assignaM 
person  by  whom  the  charge  is  presently  payable,  or  who  is  capab! 
of  paying  the  principal  or  interest  of  the  charge,  or  of  making  ai 
acknowledgment  of  the  right  thereto ;  but,  in  this  case,  there  wi| 
a  charge  upon  the  estate  which  no  assignable  person  was  the^ 
liable  to  pay,  and  in  respect  of  which  no  person  was  capable  cj 
making  an  acknowledgment  that  it  was  due,  as,  during  the  life  o 
Earl  George,  it  was  necessarily  uncertain  who,  at  the  time  of  hi: 
death,  would  be  the  person  to  take  in  remainder  subject  to  th 
charge.  It  is  further  argued,  that  the  statute  can  only  apply  t'j 
cases,  where  one  person  is  entitled  to  receive  and  give  a  discharge) 
and  another  person  is  entitled  to  pay  or  capable  of  giving  arl 
acknowledgment  of  the  right  to  the  charge ;  and  that  if  the  statute 
were  held  to  apply  to  a  case  like  the  present,  it  would  apply  to  a 
case  where  the  tenant  for  life  had  expressly  declared  his  intention 
to  keep  the  charge  alive,  or  had  procured  a  term  to  be  vested  in 
trustees  for  the  purpose  of  keeping  it  alive,  unless  he  had  gone 
through  the  ceremony  of  paying  money  to  the  trustees,  for  the 
purpose  of  receiving  it  back  from  them  under  the  name  of  interest 
on  the  charge.  On  the  whole,  it  appears  to  me  that  the  statute 
cannot  be  applied  to  a  case  where  there  is  no  assignable  person 
liable  to  pay  the  charge,  no  person  who,  by  the  delay,  could  be 
induced  to  suppose  that  the  charge  was  abandoned  or  merged,  and 
where  the  rent,  out  of  which  the  interest  of  the  charge  ought  to 
be  paid,  is  receivable  by  and  belongs  to  the  same  person  who  i? 
entitled  to  the  interest. 

Before  the  charge  was  paid  to  the  younger  children,  it  was  the 
duty  of  Earl  George  to  pay  or  account  for  the  interest  to  them,  and 
to  prevent  any  accumulation  against  the  remainder-man.  After  the 
portions  were  paid  (supposing  Earl  George  to  have  become  entitled 
to  the  charge  for  his  own  benefit),  it  was  still  his  duty  to  prevent 
accumulation  of  interest  against  the  renminder-man.  Nothing  is 
more  common,  than  for  a  man  to  have,  with  reference  to  the  same 
property,  a  right  to  receive  the  income,  and  a  duty  to  apply  the 
income,  or  to  make  payments  out  of  it  in  a  certain  manner.  If  the 
property  producing  the  income  be  absolutely  his,  subject  only  to  a 
charge,  in  respect  of  which  it  is  his  duty  to  make  payments  of 
interest  out  of  the  income,  and  he  becomes  owner  of  the  charge, 
there  is  an  end  of  the  duty  to  make  the  payments ;  but  the  duty  to 
make  the  payments  may  not  be  a  simple  duty  owing  to  the  person 
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dtitled  to  receive  interest.  Where  the  estate  in  the  property 
barged  is  limited,  as  in  the  case  of  a  tenant  for  life,  the  duty  of 
Bving  interest  to  the  person  entitled  to  receive  it,  may  be  connected 
ith  the  farther  duty  of  preventing  the  accumulation  of  interest 
gainst  the  remainder-man ;  and  where  the  owner  of  the  rent  has 
ecome  owner  of  the  charge,  if  the  duty  to  prevent  accumulation 
f  interest  upon  the  charge  against  the  remainder-man  continues, 
his  Court  will  hold  a  tenant  for  life,  owner  of  a  charge  on  the 
Dheritance,  to  have  discharged  that  duty.  It  is  presumed  to  be 
lone,  first,  on  the  ordinary  principle,  that  this  Court  will  assume 
o  be  done  that  which  the  party  might  and  ought  to  have  done ; 
secondly,  to  prevent  any  prejudice  arising  to  the  remainder-man  by 
;he  accumulation  of  interest ;  and,  thirdly,  to  prevent  multiplicity 
)f  suits,  and  relieving  the  remainder-man,  compelled  to  pay  an 
accumulation  of  interest,  from  the  necessity  of  suing  the  represen- 
tatives *of  the  tenant  for  life,  whose  duty  it  was  to  pay  the  interest, 
for  reimbursement. 

It  was  contended,  that  if  the  duty  to  pay  comprised  no  duty  to 
any  one  but  the  party  entitled  to  receive,  the  Court  would  not 
interfere  or  in  any  way  qualify  the  acts  of  the  tenant  for  life,  for 
the  purpose  of  deeming  the  duty  to  be  satisfied  or  not.    I  agree  to 
that ;  but  in  the  case  of  tenant  for  life,  owner  of  a  charge  on  the 
inheritance,  it  is  not  merely  with  reference  to  the  party  himself 
that  the  duty  of  paying  the  interest  arises  :  he  receives  the  income, 
and  is  entitled  to  the  interest  payable  thereout ;  and  when  he  has 
received  the  income,  he  is  deemed  to  have  paid  or  kept  down  the 
interest,  not  because  of  any  duty  which  he  owes  to  himself,  but 
because  he  has  a  duty  to  another,  i.e.  to  the  remainder-man,  to 
prevent  the  accumulation  of  interest  against  him.    If  you  suppose 
the  charge  to  be  a  subsisting  charge,  there  being  no  express  pay- 
ment of  interest,  no  act  by  which  the  payment  of  interest  can  be 
proved,  there  would  be  an  accumulation  of  interest  against  the 
remainder-man,  if  the  law  did  not  presume  a  duty  to  prevent  it, 
and  also  a  satisfaction  or  performance  of  that  duty,  by  the  person 
who  received  the  income,  by  the  due  application  of  which  the  duty 
ought  to  have  been  performed.    It  is  not,  I  think,  necessary,  to 
assume  as  a  fact  (though  this  has  been  done),  that  the  tenant  for 
li!e  must  have  received  the  interest  of  the  charge,  at  the  times  when 
he  received  the  rents  of  the  estate.    It  is  sufficient,  that,  by  a  rule 
of  law,  the  tenant  for  life  of  an  estate  who  is  also  the  owner  of  a 
charge  on  the  inheritance  must,  in  favour  of  the  remainder-man,  be 
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deemed  to  have  kept  down  the  interest  of  the  charge  out  of  the 
rents  received;  and  I  think  that  the  remainder-man  in  whose 
favour  this  rule  has  been  established  cannot  be  permitted  to 
contend,  that  the  interest,  thus  *for  his  benefit  deemed  to  have 
been  kept  down  and  paid,  was,  in  fact,  not  paid,  for  the  purpose  of 
enabling  him  to  say,  that,  under  the  Statute  of  Limitations,  the 
right  to  sue  for  the  charge  is  lost.  Under  these  circumstances,  I 
think  that  the  case  does  not  come  within  the  purview  of  the  Statute 
of  Limitations. 

Under  the  cireumstances,  and  for  the  reasons  I  have  stated^ 
it  appears  to  me  that  the  plaintiffs  are  entitled  to  the  relief 
which  they  pray. 

Declare,  that,  according  to  the  true  construction  of  the  will  of  Earl 
Charles,  the  additional  portions,  amounting  to  25,0002.  thereby  given 
to  the  younger  children  therein  named,  constitute  a  primary  charge 
on  the  estates  by  the  said  will  devised  to  the  testator's  eldest  son 
for  his  life;  and  that  Earl  George,  the  tenant  for  life  of  those 
estates,  having  paid  the  same  additional  portions  to  the  persons 
entitled  thereto,  out  of  his  own  monies,  became  and  was,  and  up  to 
the  time  of  his  death  continued  to  be,  entitled  to  the  same  charge 
for  his  own  benefit,  and  that  the  plaintiffs,  as  his  legal  personal 
representatives,  are  now  entitled  thereto,  as  part  of  his  personal 
estate.  Take  an  account  of  what  is  due,  and  decree  the  amount  to 
be  raised. 


The  defendant  appealed,  but  the  case  was  afterwards  compromised, 
by  the  plaintiffs  making  some  concessions. 
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EDMONDS  V.  PEAKE. 

(7  Beav.  239—243 ;  S.  C.  13  L.  J,  Ch.  13.) 

Executors  employed  an  auctioneer,  who  received  the  deposit.  After  some 
necessary  delay,  the  purchases  were  completed  on  the  1 7th  of  December, 
1831.  The  auctioneer  failed  to  pay  over  the  deposit.  The  executors,  acting 
under  legal  advice,  took  no  legal  proceedings  against  him  till  the  14th  of 
March,  1832,  and  the  money  was  lost.  The  auctioneer  was  not,  at  the 
completion  of  the  sales  or  afterwards,  in  circumstances  to  pay  the  balance : 
Held,  under  the  circumstances,  that  the  executors  were  not  personally  liable. 

This  was  a  suit  instituted  against  the  surviving  executors,  for 
the  administration  of  a  testator's  estate. 

By  the  decree,  it  was,  amongst  other  things,  referred  to  the 
Master,  to  "  enquire  and  state  to  the  Court,  what  sales  had  been 
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made  of  the  leasehold  estates  of  the  testator,  and  whether  any  and     Edmonds 
what  deposits  were  left  in  the  hands  of  the  auctioneer,  and  to  what       pkakb. 
amount,  and  under  what  circumstances." 

The  Master,  by  his  report,  found,  that  Messrs.  Griffith,  Hopkins 
and  Cooper,  formerly  carried  on  business  as  auctioneers  to  a  very 
large  extent,  and  were  considered  to  be  men  of  high  character, 
ability,  and  integrity,  and  had  been  employed  by  the  testator: 
that  Griffith  and  Hopkins,  having  amassed  considerable  fortunes, 
relinquished  the  business  to  Cooper,  who  continued  to  carry  it  on 
down  to  January,  1832,  "  and  was  considered,  by  people  in  his 
neighbourhood,  to  be  a  person  of  integrity  and  credit,  and  enjoyed 
a  good  reputation." 

That  the  executors,  being  unable  to  let  the  leaseholds,  employed 
Cooper  to  sell  them  by  auction.     That  they  were  accordingly  sold 
by  him  on  the  80th  of  May,  1881,  and  that  the  deposits,  to  the 
amount  of  6191.  were  paid  to  Cooper,  the  auctioneer ;  that  delays 
in  completing    the  purchases    unavoidably    occurred,    but    thsit 
ultimately,  on  the  17th  of  December,  1881,  the  sales  were  com- 
pleted ;  that  Cooper  did  not  attend  on  that  occasion,  and  that  the 
solicitors  of  the  executors,  by  letter  written  *on  the  21st  of  December,       [  •2i0  ] 
expressed  their  surprise  at  this,  and  appointed  the  next  day  for  a 
meeting;   that  Cooper's  son  then  attended,  and  stated  that  his 
lather  had  made  large  advances  on  the  faith  of  the  completion 
of  the  sale  of  an  estate,  and  that  until  he  received  that  money,  he 
could  not  pay  over  the  balance  of  the  deposits,  and  that  he  promised 
the  defendants  to  send  his  father's  accounts  to  the  executors' 
solicitors  on  the  following  day;    that  Cooper  attended  the  next 
(lay,  and  his  account  being  produced  and  examined,  he  was  required 
to  pay  the  balance ;  that  he  stated  his  inability  to  do  so  at  that 
time,  but  that  he  had  a  sale  of  a  large  property  shortly,  by  which 
he  should  receive  a  considerable  sum,  and  should  then  be  able  to 
pay  the  balance  due  from  him.     That  the  executors  consulted  with 
their  solicitors  several  times  between  the  80th  of  December,  1881, 
and  the  21st  of  January,  1832,  on  the  best  means  of  obtaining 
payment  of  the  balance  due  from  Cooper  ;  and  that  on  the  21st  of 
January,  1882,  the  solicitors  wrote  to  Cooper,  stating,  that  if  he 
did  not  come  to  a  satisfactory  settlement,  they  should  be  compelled 
to  adopt  coercive  measures  against  him  immediately ;  that  Cooper 
did  not  send  any  answer,  and  that  the  executors  frequently  con- 
sulted with  their  solicitors,  after  they  had  written  the  last-mentioned 
letter,  on  their  being  unable  to  see  Cooper,  or  obtain  payment  of 
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Edmonds     the  balance' due  from  him  ;  and  that  they  instructed  their  solicitors 

Peaks.       ^^  ^^sue  a  bailable  writ  against  Cooper,  which  was  done  on  the 

14th  of  March,  1882,  and  a  warrant  was  placed  in  the  hands  of  a 

very  active  officer  to  execute,  but  that  the  officer  was  never  able  to 

discover  Cooper.     That  the  executors  were  unable  to  discover  where 

Cooper  was,  for  a  period  of  upwards  of  six  years,  but  that  they  had 

lately  found  that  Cooper  left  his  residence  in  the  last  week  in 

[  "241  ]      January,  1832,  and  went  to  Gravesend,  and  *subsequently  into 

divers  parts  of  England,  where  he  continued  to  secrete  himself  for 

'  upwards  of  six  years. 

The  Master  also  found  that  Cooper  was  not,  at  the  time  of  the 
completion  of  the  sales,  or  at  any  time  subsequent,  in  circumstances 
to  pay  the  balance  so  due  from  him. 

The  cause  now  came  on  for  further  directions,  when  the  question 
was  whether,  under  the  circumstances,  the  executors  were  or  were 
not  personally  liable  for  the  loss  which  had  occurred. 

Mr.  Pcmberton  Leigh  and  Mr.  J.  J.  Williams,  for  the  plaintiffs, 
contended  that  the  executors  were  personally  liable  for  the  amount 
lost  by  the  insolvency  of  the  auctioneer ;  that  they  ought  not  to 
have  left  the  money  in  his  hands,  and  that  they  had  not  used  due 
diligence  in  proceeding  against  him  after  his  default  in  December  ; 
that  to  release  a  trustee  or  executor,  where  he  eiuploys  an  agent,  it 
must  be  shown  that  the  money  was  not  lost  by  any  want  of  diligence. 
That  here,  from  December  to  March,  no  active  step  had  been  taken 
to  compel  Cooper  to  pay  the  money ;  and  which,  if  taken,  might 
have  proved  successful. 

Mr.  Turner,  in  the  same  interest. 

Mr.  Tinney,  contra  : 

The  executors  are  not  liable ;  they  left  the  deposit  in  the  hands 
of  the  auctioneer,  who  acted  as  the  agent  of  both  parties.  Up  to 
December,  they  could  not  do  otherwise.  After  that  time,  they 
acted  bond  fide,  under  legal  advice,  and  did  all  that  could  be  done 
L  ♦242  ]  to  recover  *the  amount.  Cooper  seems  to  have  absconded  in 
January,  and  from  the  Master's  report,  it  appears  that  Cooper 
was  not  at  the  time  of  the  sale,  or  any  time  subsequent,  in 
circumstances  to  pay  the  balance  due  from  him. 

The  Master  of  the  Eolls  : 

There  seems  to  be  some  difficulty  in  this  case.     The  executors, 
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in  the  discharge  of  their  daty,  were  under  the  necessity  of  employing     Eomoxds 

an  aactioneer ;  and  until  the  purchases  were  completed,  the  deposit       pxa^kb. 

remained  in  the  hands  of  the  auctioneer,  as  the  agent  for  both  the 

vendors  and  purchasers.    There  can  be  no  objection  against  their 

employing   this  gentleman  as  an  auctioneer.     On  the   17th  of 

December,   1881,  the  purchases  were  completed,  and  from  that 

time  the  money  belonged  to  the  executors,  and  Cooper  must  then 

be  considered  to  have  held  it  for  them.     The  auctioneer  did  not 

attend  at  the  completion  on  the  17th  of  December,  and  on  the  2l8t 

the  solicitors  wrote  a  letter,  in  which  they  expressed  their  surprise, 

and  required  explanation,  and  which  was  delivered  on  the  21st. 

The  son  attended  next  day,  and  informed  the  executors  that  his 

father  could  not  pay  the  balance  until  he  received  monies  which  he 

had  advanced  on  other  sales.     That  being  an  unsatisfactory  state 

of  things,  what  ought  the  trustees  to  have  done  ?    This  depended 

on  the  circumstances  of  the  auctioneer.     The  matter  goes  on, 

nothing  is  efifected  until  January,  1882;  there  is,  then,  a  threat 

of  coercion,  and  in  March  a  capias  is  sued  out.     Under  all  the 

circumstances,  this  might  have  l)een  the  most  prudent  course  to 

pursue.     I  have  great  reluctance  in  charging  the  trustees.    The 

estate  has  suffered,  but  not  from  the  executors  having  improperly 

or  inconsiderately  employed  this  man,  and  the  executors  appear  to 

have  been  acting  under  the  *advice  of  their  solicitors  from  day  to       [  •2i3  ] 

day.    I  will  look  further  into  it. 

The  Master  of  the  Bolls  :  ^^ov.  17. 

I  have  considered  this  case,  and  I  think,  under  the  circumstances, 
that  the  executors  cannot  be  charged.  They  were  under  the 
necessity  of  employing  an  agent,  and  after  the  completion  of 
the  contract,  they  appear  to  have  taken  all  the  pains  they  could 
in  the  matter.  Acting  under  legal  advice,  on  which  they  seem  to 
have  relied,  they  pursued  that  which  was  considered  the  most 
prudent  and  proper  course,  and  a  loss  has  unfortunately  arisen. 

I  have  not  been  able  to  find  any  case  in  which,  under  similar 
circumstances,  executors  have  been  charged. 
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GREENWOOD  V.  ROTHWELL. 

(7  Beav.  279—282.) 

Devisees  of  real  estate  claiming  to  redeem  a  mortgage  made  partly  to 
seciire  money  advanced  to  the  executors  under  a  power  to  raise  money  for 
paj-ment  of  debts  are  not  bound  to  make  the  executors  parties  to  the  suit 
for  redemption. 

The  testator  being  seised  of  some  property  at  Clayton,  subject  to 
a  mortgage  for  400/.  to  Duekett,  secured  by  a  term  of  1,000  years, 
made  his  will  in  1811,  whereby  he  gave  as  follows:  "  I  will  and 
direct  that  all  my  just  debts,  funeral  expenses,  the  costs  and  charges 
of  proving  and  registering  this  my  will,  and  also  the  several  legacies 
hereinafter  by  me  bequeathed  shall  be  paid  and  satisfied  by  my 
trustees  and  executors  hereinafter  named,  out  of  my  real  and 
personal  estate,"  and,  after  giving  a  legacy  and  annuity,  he  devised 
to  Joseph  Greenwood  and  James  Northrop,  their  executors,  &c-, 
all  his  lands,  tenements,  &c.  for  the  term  of  1,000  years,  on  trust 
to  keep  the  premises  in  repair,  to  keep  down  the  mortgage,  and 
pay  the  residue  to  Ann  Bentley  for  life,  and  subject  as  aforesaid, 
he  gave  the  property  in  question  to  Jonas  Greenwood  for  life,  with 
remainder  to  his  issue  (as  purchasers)  as  tenants  in  common 
in  fee,  and  he  appointed  Joseph  Greenwood  and  James  Northrop 
executors. 

The  testator  died  soon  after,  and,  at  his  death,  Jonas  Greenwood 
had  several  children  living.     The  executors  proved  his  will. 

By  an  indenture,  made  in  1812,  between  Duekett  of  the  first 
part,  the  executors  of  the  testator  of  the  second  part,  and  Mann  of 
the  third  part,  reciting  that  406Z.  was  due  on  the  mortgage,  and 
that  the  executors  had  requested  Mann  to  lend  them  the  sum  of 
550/.,  as  well  *to  enable  them  to  pay  off  the  said  sum  of  406Z.,  as 
also  to  enable  them  to  discharge  sundry  other  just  debts,  amounting 
together  to  the  sum  of  144/.,  which  remained  owing  to  other  creditors 
of  the  testator,  the  property  in  question  was  conveyed  by  Duekett 
and  the  executors,  for  and  during  all  the  then  residue  and  remainder 
of  the  several  and  respective  terms  of  years  therein,  subject  to 
redemption  on  payment  of  550/. 

In  1823  Jonas  Greenwood,  the  tenant  for  life,  agreed  to  sell  the 
premises  to  Abraham  Tempest  for  400/.,  and  by  deed  dated  March, 
1823,  in  consideration  of  400/.  paid  by  Abraham  Tempest  to  Mann 
in  satisfaction  of  his  mortgage,  and  for  a  nominal  consideration, 
the  property  was  absolutely  conveyed  by  Mann  and  Jonas  Green- 
wood and  by  Joseph  Greenwood  and  James  Northrop,  the  executors, 
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to  Tempesli  in  fee.  The  mortgage  term  was  assigned  in  trast  for  (fBKis.vwoou 
the  purchaser,  and  the  term  of  1,000  years  created  by  the  will  rothwell. 
was  merged.  Jonas  Greenwood  further  assured  the  property  to 
Tempest  by  fine  with  proclamations.  Tempest  laid  out  a  large 
sum  of  money  on  the  property ;  and  in  1826  he  mortgaged  it  to 
Messrs.  Rawson,  and  in  1885,  Tempest  and  Messrs.  Rawson,  in 
consideration  of  3,000Z.,  conveyed  the  property  absolutely  to  the 
defendant  Rothwell. 

Jonas  Greenwood  died  in  1840,  and  his  children  thereupon 
filed  this  bill,  insisting  that  he  was  tenant  for  life  only,  and 
seeking  to  redeem  on  payment  of  the  mortgage  of  iOOl.  and 
interest. 

The  defendant,  by  his  answer,  raised  three  objections  for  want 
of  parties,  two  of  which  having  been  submitted  *to  by  the  plaintiffs,  [  '281  ] 
it  is  unnecessary  to  state  them.  The  third  was  as  follows  :  "  That 
if  the  plaintiffs  should  be  decreed  to  be  entitled  to  any  right  or 
relief  in  the  premises,  then  the  proper  accounts  ought  to  be  taken 
of  and  concerning  the  said  testator*s  estate  and  debts,  and  other 
matters  connected  therewith,  in  the  presence  of  all  the  necessary 
parties  to  such  accounts." 

Mr.  Turner  and  Mr.  Thomcts  Turner  for  the  plaintiffs  : 

The  real  and  personal  representatives  of  the  testator  are  not 
necessary  parties  to  the  suit.  It  is  not  suggested  that  any  debt  or 
legacy  now  remains  unpaid.     *     *     * 

Mr.  Roupell  and  Mr.  Rogers  for  the  defendant : 

The  trustees  and  executors  are  necessary  parties  to  this  suit. 
The  plaintiffs  claim  subject  to  the  debts  and  legacies,  and  are 
entitled  to  nothing  until  they  are  paid.  The  defendant  insists  that 
the  executors  and  trustees  have  properly  sold  under  the  powers 
contained  in  the  will :  if  the  plaintiffs  dispute  the  validity  of  the 
acts  of  the  executors,  such  executors  should  be  brought  here  to 
contest  that  allegation. 

The  Master  of  the  Rolls  : 

The  testator,  by  his  will,  charged  his  real  estate,  *  which  was       [  *282  ] 
subject  to  a  mortgage,  with  the  payment  of  his  debts,  and  created 
a  term  of  1,000  years,  by  means  of  which  the  amount  was  to  be 
raised  by  his  trustees  and  executors.    It  does  not  appear  that  any 
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Greenwood 
Roth  WELL. 


thing  was  raised  by  virtue  of  this  devised  term ;  but  after  the 
testator's  death,  the  trustees  and  executors  joined  in  a  transfer  of 
the  mortgage,  and  they  on  the  same  occasion  raised  an  additional 
sum  of  144/.,  which  it  was  stated  was  necessary  for  enabling  them 
to  discharge  sundry  debts  of  the  testator.  I  do  not  mean  to 
deny  that  Bothwell  may  be  entitled  to  credit  for  any  portion  of 
the  money  which  may  have  been  applied  in  payment  of  the  testator's 
debts.  Supposing  that  to  be  so,  it  will  form  part  of  Rothwell's 
defence  to  the  suit.  He  has  a  right  to  say  to  the  plaintiffs,  "  You 
are  not  entitled  to  redeem  me  on  payment  of  400Z.,  because  a 
further  sum  of  144/.  has  been  raised  and  applied  in  payment  of 
the  debts  of  the  testator."  But  has  the  defendant  a  right  to  insist 
that  this  matter  shall  be  brought  forward  by  the  plaintiffs,  whose 
claim  is  to  have  the  estate  subject  only  to  the  mortgage  for  400/.  ? 
I  think  not,  for  this  is  part  of  Bothwell's  defence,  which  the  plaintiffs 
are  not  bound  to  bring  forward. 


1844. 
Jan.  15. 
FeK  22. 

RolU  Cbvrt. 

Lonl 

Lang DALE 

M.R. 

[301  ] 


RICHAEDSON  v.  HASTINGS  (1). 

(7  Beav.  301—308  and  323—332;  S.  C.  13  L.  J.  Ch.  129,  142;  8  Jur.  207.) 

To  a  suit  seeking  to  wind  up  the  affairs  of  a  Club  or  partnership,  all 
persons  interested  must  be  made  parties,  though  they  are  numerous ;  it  is 
not  sufficient  for  one  to  sue  on  behalf  of  the  others. 

A  suit  respecting  a  partnership  may  be  maintained  without  praying  a 
dissolution. 

A  Club  was  dissolved,  and  the  committee  were  authorised  to  realise  the 
assets  and  wind  up  the  affairs.  For  that  purpose  the  lease  was  Tested  in 
A.,  B.,  and  C.  A.  and  B.,  without  the  concurrence  of  the  other  members  of 
the  committee,  sold  the  lease  and  property,  and  received  the  amount.  A.,  B. 
and  D.  (another  committee-man)  signed  the  receipt,  but  A.  and  B.  alone 
received  the  money.  In  a  bill  to  make  A.  and  B.  account :  Held,  that  C. 
and  D.  were  not  necessary  pai*ties. 

This  case  came  before  the  Court  on  general  demurrer  to  the 
whole  bill,  the  substance  of  the  allegations  of  which  was  as 
follows  : 

In  1836,  the  Alliance  Club,  consisting  of  100  members,  was 
formed,  and  for  that  purpose,  a  lease  of  a  house  in  Pall  Mall  was 
taken,  and  a  quantity  of  furniture  hired.  Eules  were,  as  usual, 
made  for  the  management  of  the  Club,  and  amongst  them,  one, 
by  which  Messrs.  Hopkinson,  the  bankers  of  the  Club,  were  alone 
authorised  to  receive  monies  on  account  of  the  Club.    The  managing 

(1)  This  case  is  reported  on  a  fui-ther  point,  post,  p.  99,  and  on  the  hearing 
of  the  cause  in  11  Beav.  17. 
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committee  TVere  to  consist  of  twenty,  and  every  member  was  to  be  Richawdson 
bound  by  the  majoHty  at  a  general  meeting.  Hastikob. 

The  pecuniary  affairs  of  the  Clnb  having  become  embarrassed, 
it  was  agreed,  at  a  special  general  meeting,  that  the  subscription 
should  be  raised,  and  that  the  furniture  which  had  been  hired 
should  be  purchased,  with  monies  to  be  raised  by  subscription  by 
way  of  loan  amongst  the  members,  and  400/.  borrowed  of  the 
bankers. 

The  plaintiff  Bichardson,  the  defendants  Hastings,  Emly,  and 
twenty-one  other  members  accordingly  subscribed  a  sum  of  805/. 
for  the  purpose  of  purchasing  the  furniture,  which  was  paid  into 
the  bankers  on  account  of  the  Club,  and  by  an  indenture  of  the 
27th   *of  January,   1888,  made    between    Hastings,   Emly,   and       [  •302  ] 
Stewart  of  the  first  part,  the  several  subscribing  members  of  the 
second  part,  the  owner  of  the  furniture  of  the  third  part,  the 
bankers  of  the  fourth  part,  and  the  plaintiff  of  the  fifth  part,  it  was 
agreed  that  the  furniture  should  be  vested  in  the  plaintiff  upon 
trust  (in  case  the  Club  should  pay  the  bankers  the  400Z.  in  January, 
1839)  for  the  Club,  but  charged  with  the  payment  of  the  sums  sub- 
scribed by  the  several  members,  and  1,000/.  to  the  owner  of  the 
furniture  ;  but  in  case  of  default  in  payment  of  the  400/.,  then  in 
trust  to  sell  and  pay  the  400/.  and  the  other  sums  due  to  the  owner 
of  the  furniture  and  the  subscribing  members,  and  pay  the  surplus 
to  the  committee  for  the  use  of  the  Club,  and  it  was  also  agreed  that 
Hastings,  Emly  and  Stewart  should  hold  the  lease  in  trust  to  secure 
the  400/.  and  interest. 

The  furniture  was  accordingly  purchased,  and  the  lease  vested  in 
Hastings,  Emly  and  Stewart. 

The  embarrassments  of  the  Club  continuing,  it  was  agreed,  at 
a  general  meeting  held  on  the  10th  of  May,  1889,  that  the  Club 
should  be  that  day  dissolved :  that  the  committee  should  dispose 
of  the  property  of  the  Club,  and  make  such  arrangement  as  they, 
in  their  discretion,  might  think  fit,  for  winding  up  the  affairs  of 
the  Club :  that  each  member  should  pay  into  the  bankers  a  sum 
of  13/.,  to  be  applied  by  the  committee  in  payment  of  the  debts 
of  the  Club;  and  that  the  committee  should  return  to  each 
member  any  balance  remaining  after  winding  up  the  affairs  of 
the  Club. 

The  plaintiff,  and  sixty-seven  other  members,  accordingly 
paid  IS/,  each  into  the  bankers,  which  amounted  in  the  whole 
to  884/. 
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RiGHARDBOK  The  bill  alleged,  that  the  defendants  Hastings  ai^  Emij,  who 
HA8TING&  were  two  of  the  committee,  took  upon  themselves  to  act  accord- 
r  803  ]  ing  to  their  own  views,  and  upon  their  own  individual  authority, 
without  consulting  the  committee  in  general,  or  any  meeting 
properly  summoned  and  constituted,  or  obtaining  the  sanction  or 
advice  of  any  meeting  of  the  committee ;  and  that  they,  of  their 
own  mere  will  and  without  the  concurrence  or  authority  of  the 
committee  or  any  duly  constituted  meeting  thereof,  sold  the  lease, 
furniture,  and  other  property  of  the  Club,  and  received  the  proceeds 
thereof,  which  they  retained  in  their  possession.  It  also  alleged, 
that  l,200i.  had  been  received  by  Hastings  and  Emly  for  the 
furniture,  but  that  the  receipt  for  the  same  had 'been  signed  by 
them  and  by  Dobson,  who  was  auditor  of  the  accounts  and  one 
of  the  members  of  the  committee.  That  the  defendants  Hastings 
and  Emly  closed  the  account  with  the  bankers  of  the  Club,  and 
opened  one  in  their  own  names  with  another  banker,  into  which 
Bank  they  placed,  to  their  own  account,  all  the  funds  which  they 
had  received  belonging  to  the  Club.  That  besides  these  sums, 
Hastings  and  Emly  had  induced  other  members  of  the  Club  to  pay 
them  their  contributions. 

The  bill  alleged,  that  the  bankers  and  the  owner  of  the  furniture 
had  been  paid,  and  that  the  plaintiff  and  the  other  members  of 
the  Club  who  subscribed  for  the  purchase  of  the  furniture,  and 
(subject  to  their  claims)  all  the  members  of  the  Club,  were  the 
only  parties  interested,  as  cestuis  que  trust  of  the  furniture  or  the 
produce  thereof. 

The  bill  contained  charges  of  misconduct  on  the  part  of  the 
defendants :  that  they  had  refused  to  account :  and  that  the  parties 
interested  in  the  accounts  and  relief  thereby  prayed,  and  on  whose 
[  •304  ]  behalf  the  *plaintiff  was  now  suing,  were  very  numerous,  and  that 
no  suit  to  which  they  were  all  made  parties  could  be  effectually 
prosecuted. 

The  bill  was  filed  by  Bichardson,  on  behalf  of  himself  and  all 
other  persons  (except  the  defendants)  who,  at  the  time  of  the 
dissolution,  were  members  of  the  Club,  against  Hastings  and  Emly, 
and  it  prayed  an  account  of  the  monies  produced  by  the  sale  of 
the  furniture  and  received  by  the  defendants,  and  that  what  might 
be  found  due  thereon  might  be  paid  to  the  plaintiff,  as  trustee,  and 
for  the  purposes  mentioned  in  the  indenture  of  January,  1838,  or 
otherwise  that  the  same  might  be  applied  upon  and  for  such 
purposes,  under  the  direction  of  this  Court.    It  prayed  also  an 
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{iccoant  of  the  other  assets  of  the  Club  received  by  the  defendants,  Richardson 

which,  after  deducting  all  sums  which  had  been  properly  paid  or    Hastings. 

expended  by  them,  on  the  account  or  on  behalf  of  the  Club,  might 

be  paid  by  the  defendants  into  the  Bank  of  Messrs.  Hopkinson  & 

Co.,  to  the  credit  and  for  the  purposes  of  the  Club ;  or  if  this 

honourable  Court  should  think  meet,  into  the  Bank  of  England,  to 

the  credit  of  this  cause,  or  otherwise,  that  the  same  might  be 

applied,   under  the   direction  of  this   Court,   upon  and   for  the 

purposes  to  which  the  same  was  properly  applicable ;  and  that  an 

account  might  be  taken  of  all  such  of  the  assets  and  effects  of 

the  Club  (if  any)  which  remained  unrealised  and  undisposed  of, 

and  also  an  account  of  all  such  debts  and  liabilities  of  the  Club 

due   and   remaining   unsatisfied   at   the   time   of  the  dissolution 

thereof,  as  were  unpaid  and  unsatisfied,  and  that  proper  directions 

might  be   given   for  the  payment  and  satisfaction   thereof,  the 

plaintiff  and   the   other  members   of  the  Club  (other  than   the 

defendants)  being  willing,  in  case  the  same  should  be  necessary, 

to  contribute  rateably  all  such  sum  or  sums  ♦of  money  as  might  be      [  •305  ] 

necessary  for  such  purpose ;  or  if  the  assets  of  the  Club  should 

be  more  than  sufficient  for  the  payment  and  satisfaction  of  the 

unpaid  and  unsatisfied  debts  and  liabilities  of  the  Club,  then  that 

the  residue  thereof  might  be  divided  between  the  plaintiff  and  the 

other  parties  who  were  members  of  the  Club  at  the  dissolution 

thereof,  or  their  personal  representatives. 

The  defendants  filed  a  general  demurrer  for  want  of  equity,  and 
for  want  of  parties,  and  thereby  insisting,  that  the  other  members 
of  the  committee,  Stewart,  the  other  members  parties  to  the  deed 
of  1838,  the  other  subscribers  to  the  furniture  fund,  and  Dobson, 
)^ere  necessary  parties. 

[The  Master  op  the  Bolls  allowed  the  demurrer  for  want  of 
parties  on  the  ground  that  the  relief  sought  by  the  bill  involved 
the  complete  winding  up  of  the  affairs  of  the  Club,  and  he  gave  the 
plaintiffs  leave  to  amend  the  bill. 

The  plaintiff  accordingly]  amended  his  bill,  and  made  a  Mr.  Feb.  22. 
Welsh,  one  of  the  members  of  the  Club  who  had  neither  subscribed  [323] 
to  the  furniture  fund,  nor  executed  the  deed  of  1888,  a  defendant 
thereto.  By  the  amendment,  he  struck  out  that  part  of  the  prayer 
which  implied  a  winding  up  of  the  affairs  of  the  Club ;  and  limited 
the  prayer  to  an  account  of  the  monies  received  by  the  defendants 
Hastmgs  and  Emly  from  the  sale  of  the  furniture,  and  that  the 
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Richardson  amount  due  thereon  might  be  paid  to  the  plaintiff  as  trustee  of 
Habtinos.  the  indenture  of  the  27th  of  January,  1838,  **  or  otherwise  paid  as 
[  *324  ]  the  Court  might  *direct;  "  and  for  an  account  of  the  other  Club 
monies  received  by  Hastings  and  Emly,  and  "  that  what  should  be 
found  due  from  them  on  taking  the  said  account,  after  allowing  or 
deducting  all  sums  which  had  been  properly  paid  or  expended  by 
them  on  the  account,  or  on  behalf  of  the  said  late  Club,  might 
be  paid  by  the  said  defendants  into  the  Bank  of  Messrs.  Hopkinson 
&  Co.,  to  the  credit  and  for  the  purposes  of  the  said  Club,  or 
otherwise  as  the  Court  should  direct." 

The  defendants  Hastings  and  Emly  again  filed  a  demurrer  to  the 
amended  bill  similar  to  the  former  demurrer. 

Mr.  Purt'is  and  Mr.  Hubback  in  support  of  the  demurrer, 
argued,  that  the  record  remained,  substantially,  the  same  as  on 
the  occasion  of  the  former  demurrer  ;  for  the  Court  could  not  limit 
its  interference  to  the  recovery  of  the  money,  without  proceeding  to 
distribute  it,  and  that  for  this  purpose  it  was  absolutely  necessary 
that  the  conflicting  rights  of  the  different  parties  should  be 
ascertained  and  declared.    *     ♦     * 

r  325  ]  Mr.  Kindersley,  Mr.  Tmmer,  and  Mr.  Cameron,  contra,  insisted, 

that  the  form  of  the  record  had  been  so  altered,  that  the  objection 
raised  on  the  former  occasion  had  been  successfully  removed ;  that 
the  bill  limited  the  relief  sought,  to  a  simple  restitution  of  certain 
funds  of  the  Club,  improperly  retained  by  two  of  its  members,  and 
sought  no  administration,  or  distribution  of  the  funds,  nor  an}' 
winding  up  of  the  concern ;  that  it  was  for  the  general  benefit 
of  all  parties  that  the  fund  should  be  recovered  and  placed  in 
the  proper  custody,  or  as  the  Court  might  direct,  and  therefore, 
that  the  case  was  in  its  nature  and  prayer  similar  to  Hichens  v. 
Congreve  (i).  *  *  And  that  this  case  was  governed  by  the 
decision  of  Lord  Cottenham  in  WallwoHh  v.  Holt  (2).     *     »     * 

[  326  1       The  Masteb  op  the  Rolls  : 

All  cases  of  this  kind  are  attended  with  some  degree  of  difficulty, 
and  the  conclusion  to  be  arrived  at  depends  on  rather  nice  circum- 
stances. The  arguments  in  support  of  a  demurrer  of  this  kind 
have  generally  a  very  strong  foundation,  because  cases  of  this 
kind  always  deviate  from  two  old  and  general  rules  of  the  Court ; 
one  is,  that  all  persons   interested  in  the  subject-matter  of  the 

(1)  32  R.  E.  173  (4  Ru88.  662).  (2)  48  E.  E.  187  (4  My.  &  Cr.  619). 
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litigation  ought  to  be  parties ;  the  other  is,  that  the  Court  endeavours  Richardson 
to  do  complete  justice  in  every  case,  so  that  the  matters  involved  in    hastinos. 
the  suit  may  not  be  left  open  to  future  litigation. 

Now  the  present  bill  is,  to  a  certain  extent,  a  departure  from  both 
these  rales,  because  it  is  proposed  to  be  prosecuted  in  the  absence 
of  parties  interested  in  the  suit ;  and  it  also  proposes  that  the  sums 
to  be  recovered  *should  be  left  at  their  disposal  if  they  can  agree,      [  •327  ] 
and  if  not,  then  that  they  may  be  left  for  future  litigation.     How- 
ever, exceptions  to  the  two  rules  which  I  have  stated,  have  at  all 
times  been  sanctioned.     I  recollect  a  treatise,  in  which  one  of  the 
chapters  was  headed,  ''In  what  cases  necessary  parties  may  be 
dispensed  with."     The  assumption  that  necessity  could  admit  of 
any  qualification  may  seem  to  imply  that  exceptions  to  the  ordinary 
rule  were  admitted  with  difficulty. 

It  has  however  become  necessary  to  extend  the  cases  of  exception, 
so  as  to  keep  pace  with  the  progress  and  complications  of  the  trans- 
actions of  mankind ;  and  everybody  who  reads  what  Lord  Cotten- 
HAM  has   said   on    more    than  one   occasion,   must  be  perfectly 
satisfied   with   the   justice   of   his   observation  (i),   and   see  how 
necessary  it  is  for  this  Court,  acting  always  within  the  limits  of 
its  jurisdiction,  by  an  application  of  its  powers,  so  necessary  for 
the  administration  of  justice,  to  adapt  its  forms  of  proceeding  to 
the  altered  circumstances  of  society  in  our  own  times,  and  modify 
its  rules  so  as  to  meet  the  changes  of  circumstances  under  which  it 
is,  at  the  present  day,  called  on  to  administer  justice.     In  no  class 
of  cases  has  the  extension  of  the  exception  been  more  frequent  than 
in  cases  like  the  present. 

I  cannot  say  that  I  entertain  any  doubt  of  the  propriety  of  the 
decision  which  I  made  in  Evans  v.  Stokes  (2).  I  still  think  that  the 
winding  up  of  a  partnership  implies  a  complete  settlement  of  all  the 
rights  and  liabilities  as  between  the  parties  themselves;  and  as 
they  may  be  in  conflict  with  regard  to  these  rights  and  liabilities, 
the  *partnership  cannot  be  finally  wound  up  in  the  absence  of  [  *328  ] 
all  the  partners.  This  may  be  attended  with  very  great  incon- 
venience, even  to  the  extent  of  preventing  the  due  administration 
of  justice  between  the  parties ;  but  this  appears  to  me  necessarily 
to  follow  from  the  established  rule  of  this  Court,  which  I  have 
stated,  and  which  cannot  be  corrected  without  a  general  authority. 

(1)  See  Taylor  v.  Salmon,  48  E.  B.      My.  &  Cr.  p.  635). 
at  p.  38  (4  My.  &  Cr.  p.  141) ;  Wall^  (2)  44  B.  B.  3  (1  Keen,  24). 

v^crth  V.  HUt,  48  B.  B.  at  p.  189  (4 
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RicHABDsoN    It  was  at  one   time  supposed,  that  in  consequence   of   a   second 
Hastings,     general  rule,  that  complete  justice  must  be  done  with  respect  to 
the  subject-matter,  the  Court  could  not,  and  would  not,  interfere  at 
all  as  between  partners,  unless  the  partnership  was  to  be  dissolved 
and  finally  wound  up  and  settled ;  and  there  are  several  conflicting 
cases  in  the  books  on  that  subject,  different  Judges  having  entertained 
very  strong  opinions  and  very  different  views  on   that  question. 
I  noticed,  on  the  former  occasion,  that  it  now  appears  very  clear 
that  there  is  no  such  rule.     It  has  been  decided,  that  in  a  continuing 
partnership,   if  a  few  have   an  interest  in  a  particular  subject 
adverse  to  all  the  rest,  and  claim  for  themselves  the  benefit  of  that 
interest,  a   bill  may  be  filed  against  those  few,  by  one  or  more 
partners    on   behalf   of   themselves  and  all  the  rest.     That  is    a 
remarkable  instance   of   a   case  where  all  persons   interested  are 
not  brought   before   the   Court :    however,  it  is  not  much  more 
remarkable  than  the  cases  where  one  ^creditor  or  one  legatee  is 
permitted  to  sue  on  behalf  of  himself  and  many  other  persons  and 
some  other  similar  cases.     The  Court  has  even   gone    to    this 
extent;  in  the  case  of  an  insolvent  partnership  not  formally  dis- 
[  *329  ]       solved,  it  has  permitted  *a  bill  to  be  filed  by  one  or  more  on  behalf 
of  the  rest,  against  the  governing  body,  to  have  the  assets  collected, 
and  applied,  as  far  as  they  would  go,  towards  the  discharge  of  the 
debts  ;  and  that  without  seeking  to  ascertain  the  rights  and  liabilities 
of  the  parties  as  between  themselves,  and  consequently,  leaving 
litigation  as  between  those  parties  entirely  open,  after  the  debts 
have  been  paid :   that  is,  it  has  sanctioned  a  suit  which  sought 
nothing  but  to  compel  a  satisfaction  pro  tunto  of  the  partnership 
debts,  as  far  as  the  deficient  assets  would  extend,  and  then  leave 
all  the  members  of  the  partnership  exposed  to  such  litigation  as 
the  unsatisfied  creditors  might  choose  to  adopt  for  the  recovery  of 
the  remainder  of  their  debts ;  and  also  leave  the  partners  liable,  as 
amongst  themselves,  to  such  suits  for  contribution  as  the  particular 
circumstances  of  the  case  might  render  necessary. 

In  this  case,  it  is  alleged  that  the  two  defendants,  Hastings  and 
Emly,  have  possessed  themselves  of  property  belonging  to  this  Club, 
which  I  must  consider  as  a  partnership :  that  one  of  the  sums, 
namely,  the  furniture  money,  is  subject  to  a  peculiar  trust,  and  the 
other  monies  are  general  assets  of  the  partnership.  They  have 
possessed  themselves  of  these  sums  of  money,  and  refuse  to  account 
for  them.  This  bill  desires  to  recover  them,  not  for  the  purpose  of 
distribution  by  the  Court  through  the  means  of  this  suit,  but  for 
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the  purpose  of  bringing  them  within  the  control  of  the  governing  Richabosok 
body  of  the  partnership,  in  order  that  they  may  be  applied,  under    Hastings. 
their  control,  according  to  the  rights  of  the  parties.     That  seems  to 
me  to  be  the  nature  of  the  bill.     Can  that  be  done  ?     The  plaintiff 
and  all  the  othor  members,  except  these  two  defendants,  must  have 
an  interest  in  having  the  money,  which  the  demurrer  admits  to  be 
in  the  defendants*  possession,  brought  *within  the  control  of  the       [  •330  ] 
Club ;  that  is  the  common  interest  of  all.     How  this  money,  when 
it  is  brought  within  the  control  of  the  Club,  ought  to  be  applied  is 
another  matter.     To  ask  to  recover  it  and  place  it  within  the  con- 
trol of  the  Club,  and  leave  it  there  subject  to  litigation,  is  asking  no 
more  than  was  done  in  the  case  of  JVallworth  v.  Holt  (i),  where 
matters  were  thus  left.     If,  then,  it  is  for  the  common  benefit  of 
all,  except  the  two  defendants,  that  these  funds  should  be  recovered, 
\(hy  should  it  not  be  done  ?    It  is  said  that  this  is  a  case  of  disso- 
lution.   Very  true ;  and  this  shows  that  there  ought  to  be  a  winding 
up  and  a  final  settlement.    But  how  is  it  with  a  partnership  after 
a  dissolution  and  before  the  affairs  of  the  partnership  are  wound 
up  ?    The  mutual  connection  between  the  partners  is  not  dissolved 
with  the  dissolution  of  the  partnership,  because  it  must  continue 
for  the  purpose  of  collecting  the  assets  and  winding  up  the  partner- 
ship, and,  until   these  matters  are  all  closed,  there  is  a  quasi 
partnership,  a  mutual  interest  between  the  parties.     One  of  the 
things  required  for  the  winding  up  of  the  partnership  is,  that  the 
assets  should  be  collected ;  and  it  appears  that  two  individuals  have 
got  into  their  possession  assets  which  they  retain  adversely  to  all 
the  rest,  while  it  is  the  common   interest  that  they  should   be 
collected  and  regularly  applied  towards  the  winding  up  of  the 
partnership. 

In  the  present  state  of  the  record  the  question  is,  whether  the 
defendants  are  to  answer.  I  cannot  determine,  at  this  time, 
whether,  in  consequence  of  what  may  appear  in  the  answer,  it 
may  not  hereafter  be  absolutely  necessary  to  make  the  parties 
referred  to  and  other  persons  parties.  Taking  the  statements  of 
the  bill  as  they  now  stand  admitted  by  the  demurrer,  it  does  *not  [  *33i  ] 
appear  to  me  that  I  ought  to  allow  the  present  demurrer ;  but,  over- 
ruling it,  I  beg  to  have  it  clearly  understood,  that  it  may  appear 
hereafter  that  it  is  quite  necessary  not  only  to  make  the  persons 
iiow  pointed  out,  but  other  persons,  parties ;  for  after  this  demurrer 
is  overruled,  the  defendants  may  still  raise  the  same  objection  by 
(1)  48  E.  E.  187  (4  My.  &  Cr.  619). 
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RicuARDsoN  their  answer.  I  do  not  therefore  mean  to  determine  any  thing  with 
Hastings,  ^'^spect  to  the  necessity  of  making  these  persons  parties  hereafter. 
Next,  with  respect  to  the  objection  to  the  form  in  which  payment 
of  these  sums  is  prayed,  I  cannot  construe  it  in  the  way  in  which  it 
has  been  contended  for.  It  is  asked  that  the  amount  shall  be  paid 
"  to  the  plaintiflf,  or  in  such  manner  as  the  Court  may  direct."  It 
is  not  clear  that  it  ought  to  be  paid  to  the  plaintiff,  but  that  will  be 
a  question  for  discussion  hereafter,  and  as  the  case  now  stands  on 
the  bill,  admitted,  as  it  is,  by  the  demurrer,  it  seems  indeed  that  it 
ought  not  to  be  paid  to  the  plaintiff.  Then,  in  what  way  is  it  to  be 
paid  ?  "  Otherwise  as  the  Court  may  direct."  It  has  been  argaed 
very  ably,  that  the  Court  can  direct  nothing  but  the  payment  to  the 
proper  hands,  that  is,  either  to  the  creditors  of  this  Club,  or  to 
some  person  or  other  who  may  ultimately,  on  the  winding  up  of 
the  affairs  of  the  Club,  be  found  to  be  the  proper  person  to  receive 
it.  I  cannot  say  that  I  think  so.  This  bill  not  desiring  to  have 
the  partnership  wound  up,  what  I  shall  have  to  do  at  the  hearing, 
will  be  to  take  care  that  it  is  paid  to  the  persons  who  ought  to  have 
the  management  of  it ;  and  I  shall  ascertain  that,  when  I  see  the 
answer  of  the  defendants,  who  no  doubt  will  tell  me  to  whom  it 
ought  to  be  paid,  and  when  I  know  that,  I  can  direct  the  payment. 
[  •332  ]  It  is  very  possible  that  these  gentlemen  may  hereafter  *show, 

that  they  have  nothing  at  all  to  pay,  or  they  may  admit  that  they 
have  sums  to  pay,  but  allege  difficulties  with  respect  to  the  distribu- 
tion of  them  after  that  payment  shall  have  been  made.  I  can 
conceive  myself  no  difficulty  in  ordering  these  monies  to  be  paid 
to  the  persons  who,  under  the  direction  and  control  of  the  Club  or 
the  governing  body  of  the  Club,  have  a  right  to  distribute  them. 
If  there  should  be  occasion,  an  inquiry  may  be  had  on  that  subject, 
and  the  defendants,  desiring  that  it  should  not  be  paid  to  the 
plaintiff,  will  afford  me  every  assistance  in  determining  to  whom  it 
ought  to  be  paid,  for  the  purpose  of  placing  it  under  the  control  of 
the  governing  body  of  the  Club  for  distribution.  The  same  observa- 
tion applies  to  both  sums  of  money :  one  will  go  to  the  furniture 
account,  the  other  will  go  to  the  general  account  of  the  Club. 

I  think  I  ought  to  overrule  this  demurrer ;  and  I  do  so  entirely 
without  prejudice  to  the  defendants  taking  any  objection  for  want 
of  parties  by  their  answer.  If  they  put  in  an  answer  stating  the 
objections  and  the  grounds  for  supporting  them,  the  cause  may  be 
set  down  to  be  heard,  under  the  recent  General  Orders  (i),  on  the 

(1)  Ordines  Can.  17a, 
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objection  for  want  of  parties ;  and  if  not  so  set  down,  it  may  still  Richardson 
appear  at  the  hearing  that  the  sait  is  defective  for  want  of  parties.    Hastings. 
The  demurrer  must  be  overruled,  but  without  costs. 


DALTON   V.   HAYTER(l). 

(7  Beav.  313-^20.) 

A  person  entitled  to  an  equity  of  redemption  cannot  make  the  mortgagee  a 
party  to  a  suit  respecting  the  mortgaged  estate  without  offering  to  redeem. 

[In  this  case  Lord  Langdale,  M.  B.,  in  the  course  of  his  judgment, 
dealing  with  a  very  special  question  of  parties  on  peculiar  facts, 
said  :] 

I  take  it  to  be  settled,  that  the  owner  of  the  equity  of  redemption 
cannot  make  a  mortgagee  a  party  to  any  suit  in  this  Court,  without 
offering  to  redeem  him. 


1844. 
April  17. 

RolU  Court. 

Lord 

Langdale, 

M.K. 

[313] 


[319] 


SCORE  V.   FORD. 

(7  Beav.  333—337.) 

Where  trust  money  appears  to  have  been  invested  on  an  improper  seciuity , 
it  will,  on  motion,  be  ordered  to  be  brought  into  Court  within  a  given  time; 
but  if  the  case  be  proper,  the  period  will  be  extended  from  time  to  time,  to 
enable  the  defendant  to  realise  the  security. 

Where  part  of  a  residuary  estate  has  been  invested  on  an  improper 
security,  and  the  defendant  has  an  interest  therein,  the  Court,  on  being 
satisfied  that  there  is  no  existing  claim  on  the  estate,  sometimes  confines 
the  amount  to  be  paid  into  Court  to  the  share  of  the  plaintiff. 

An  intestate  died  in  1826,  leaving  a  widow  and  two  infant  children.  The 
widow  administered,  and  in  1840  executed  a  deed  wluch  stated  that  the 
assets  actually  realised  amounted  to  4,000/.,  of  which  she  had  appropriated 
to  herself  700/.,  and  that  the  remainder  had  been  invested  on  mortgages, 
which  were  specified.  La  her  answer  to  a  bill  filed  by  one  of  the  children 
in  1843,  she  stated  that  this  was  wholly  erroneous,  that  the  residue 
amounted  to  1,600/.  only,  and  that  the  plaintiff  had  received  390/.  on 
account  of  her  one-third.  The  answer  stated  that  the  debts  had  been  paid, 
but  the  statements  were  most  unsatisfactory.  A  sum  of  700/.  appeared  to 
have  been  lent  on  an  improper  security.  The  Court,  on  motion,  oi-dered 
the  whole  700/.  to  be  brought  into  Court. 

In  1826  E.  H.  died  intestate,  leaving  his  widow  and  two  infant 
children.  The  widow  took  out  administration  and  possessed  herself 
of  the  assets.  The  plaintiff,  as  one  of  the  children,  was  entitled  to 
one-third  of  the  residue.     She  attained  twenty-one,  in  1838. 

In  March,  1840,  the  widow  married  the  defendant  Ford,  and  in 
May  following,  a  settlement  was  made,  whereby,  after  reciting  the 

(1)  In  re  Nobh$  [1896]  2  Ch.  830,  65  L.  J.  Ch.  906,  15  L.  T.  309. 


1844. 
April  26.  ^ 

Rolls  Cburt, 

Lord 

Lanodale, 

M.fi. 

[333] 
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scoBB  death  <fec.  of  the  intestate,  and  "  that  the  proceeds  of  the  intestate's 
Ford.  personal  estate  actually  realised  amounted  to  4,000{.,"  out  of  which 
the  widow  had  appropriated  to  herself  700?.,  and  had  purchased  a 
house  therewith,  and  had  invested  the  residue  upon  three  several 
mortgage  securities,  one  of  1,700Z.  from  Veevers,  and  two  others 
which  were  specified,  the  share  of  the  widow  was  thereby  settled 
upon  certain  trusts  for  herself  for  life  for  her  separate  use,  &c. 

In  1843,  one  of  the  children  and  her  husband  filed  this  bill 
against  the  widow,  her  second  husband  and  the  other  child,  praying 
the  usual  accounts,  the  ascertainment  of  the  residue,  and  payment 
of  one-third  to  the  plaintiff. 
L  334  J  The  principal  defendants,  by  their  answer,  represented  that  the 

statements  in  the  settlement  were  wholly  inaccurate ;  that  the  amount 
of  the  intestate's  estate  was,  *'  through  inadvertence  and  mistake,*' 
considerably  overrated  ;  and  that  the  actual  amount  thereof  which 
could  be  realised,  after  payment  of  the  debts  &c.  did  not,  "  at  the 
time  the  settlement  was  made,  amount  to  the  sum  of  1,200/.  or 
thereabouts."  It  stated  that  the  debts  had  been  paid,  and  that 
there  remained  a  surplus  of  personal  estate,  amounting  to  1,600/. 
nearly,  but  of  which  400Z.  had  not  been  received. 

It  represented  that  390Z.  had  been  paid  to  the  plaintiffs,  which 
was  10/.  less  than  the  amount  of  the  plaintiff's  share  of  the  assets 
stated  to  have  been  realised. 

The  explanation  of  the  alleged  errors  in  the  settlement  was  of  a 
most  unsatisfactory  nature,  as  were  also  the  accounts  of  the  assets, 
the  statement  of  the  application  thereof,  and  the  dealing  therewith. 

The  answer  stated,  that  the  defendant  had  lent  700/.  part  of  the 
assets  on  bond,  which  had  afterwards  been  paid  off,  and  had,  by  a 
peculiar  mode  of  dealing,  been  lent  on  the  security  of  a  contingent 
reversionary  interest  in  1,250/.  and  a  policy. 

The  answer  to  the  amended  bill  rendered  the  matter  still  more 
unsatisfactory ;  and  the  defendants  stated  therein,  ''  that  the  sum 
of  1,550/.  or  thereabouts,  instead  of  a  sum  of  1,200/.  only  or  there- 
abouts, as  in  the  former  answer  was  erroneously  stated,  was,  in 
truth  and  in  fact,  realised  by  the  defendant,  in  respect  of  the  said 
intestate's  personal  estate,  and  not  a  sum  exceeding  4,000/." 
[  335  ]  A  motion  was  now  made  for  payment  of  the  700/.  into  Court. 


Mr.  Kindersley  and  Mr.  Wood,  in  support  of  the  motion. 


*    * 


Mr.  Tinney,  for  the  defendants,  contra,  contended  that  the 
plaintiffs'  right,  at  this  stage  of  the  cause,  must  depend  entirely  on 
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the  admissions  in  the  answer,  and  that  the  plaintiffs  were  only       Score 
entitled  to  have  brought  into  Court  such  portion  of  the  700Z.  as,  by       fobd. 
the  admissions  in  the  answer,  belonged  to  them.    He  stated  that 
the  other  child  would  appear  and  concur  in  this  view  of  the  case. 

The  Master  of  the  Bolls: 

I  mast  order  this  sum  of  money  into  Court.  The  husband  may 
£nd  the  settlement  to  which  he  was  a  party  a  very  unfortunate 
concern  for  him.  In  that  settlement,  this  lady  has  represented 
the  assets  to  be  very  large,  and  to  amount  to  4,0002.;  she  has 
nevertheless  put  in  her  answer,  saying,  that  the  items  specified  in 
the  settlement  are  all  erroneous,  but  has  *given  an  unsatisfactory  [  •336  ] 
explanation  of  the  matter;  I  must,  therefore,  look  at  the  other 
facts  of  the  case.  It  is  clearly  admitted  that  she  possessed  7002., 
part  of  the  assets  of  the  intestate;  that  she  lent  that  sum  on  a 
security  which  the  Court  does  not  approve  of ;  that  she  afterwards 
received  it  back,  and  again  applied  it  in  a  manner  which  the  Court 
could  not  sanction;  and  so  far  her  liability  to  pay  into  Court  is 
undoubted. 

It  is  said,  that  I  ought  not  to  order  the  whole  7002.  to  be  paid 
into  Court,  because  the  plaintiffs  are  only  interested  in  part  of  it. 
There  are  certainly  cases  in  which  the  Court,  on  being  satisfied 
that  there  is  no  existing  claim  on  the  estate,  and  that  the  party 
against  whom  the  motion  is  directed  has  clearly  an  interest  in  the 
fund,  confines  the  amount  to  be  paid  into  Court  to  the  share  of  the 
plaintiff.  This  however  depends  on  the  peculiar  circumstances  of 
the  case,  and  on  the  mode  in  which  the  matter  is  brought  forward. 
Is  this  a  case  in  which  it  can  be  assumed  that  the  assets  of  the 
intestate  are  clear,  or  that  1,6002.  are  the  whole  of  the  assets? 
I  cannot  assume  it. 

Taking  the  whole  together,  I  must  order  this  sum  to  be  paid  into 
Court  within  a  given  time,  and  if  the  defendants  have  the  money 
outstanding  on  a  security  which  they  cannot  realise,  except  by 
obtaining  time,  they  must  apply  to  the  Court  to  extend  it.  That  is 
the  common  and  constant  practice  of  the  Court.  If  trust  money  is 
traced  into  the  hands  of  a  party,  and  it  is  shown  that  it  has  been 
improperly  applied,  it  will  be  ordered  to  be  brought  into  Court 
within  a  stated  time;  but  if  the  case  afterwards  appear  such,  as 
to  render  a  further  indulgence  just  and  prudent,  the  period  is 
enlarged,  *from  time  to  time,  to  enable  the  party  to  realise  the  £  •337  ] 
security. 
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I  must  order  the  money  to  be  brought  into  Court  within  six 
weeks;  and,  if  a  further  extension  of  time  be  required,  the  proper 
course  will  be  for  the  defendants  to  apply,  and,  if  the  circumstances 
of  the  case  justify  it,  the  Court  will  then  grant  a  further  time. 


1844. 
June  26. 

HoUm  Court, 

I>ord 

Langdale, 

M.R. 

[348] 


HEWETT  V.   FOSTER  (1). 

(7  Boav.  348—349 ;  S.  C.  8  Jur.  769.) 

A  trustee  was  declared  liable  for  a  breach  of  trust,  aud  was  ordered  to 
pay  the  costs  up  to  the  hearing.  He  complied  with  the  decree  :  Held,  that 
he  was  entitled  to  his  costs  of  the  subsequent  proceedings  for  clearing  and 
distributing  the  fund. 

The  defendant  Hewett  was  the  sole  executor  of  the  testatrix,  and 
Foster  and  Hewett  were  trustees  of  the  residue  for  the  plaintiffs. 

They  committed  a  breach  of  trust,  by  selling  out  the  trust  fund 
and  lending  it  to  the  defendant  Hewett.  At  the  original  hearing 
they  were  decreed  to  replace  it,  and  to  pay  the  costs,  which  was 
accordingly  done.  It  was  referred  to  the  Master  to  ascertain 
whether  any  of  the  debts,  funeral  expenses,  and  legacies  of  the 
testatrix  were  unpaid :  to  ascertain  the  class  of  children  entitled, 
and  whether  their  father  was  of  ability  to  maintain  them.  The 
defendants  attended  these  inquiries  before  the  Master. 

The  cause  came  on  for  further  directions,  and  the  question  was, 
whether  the  trustees  were  entitled  to  their  costs  subsequent  to  the 
decree. 


Mr.  G.  Tamer  and  Mr.  Beavan,  for  the  plaintiffs,  suggested 
that,  as  the  whole  litigation  had  been  created  by  the  breach  of  trust, 
the  trustees  were  not  entitled  to  the  subsequent  costs. 

Mr.  ChancUess  for  other  parties. 


[349] 


Mr.  Kindersley,  for  Foster  the  trustee,  was  not  heard  by 

The  Master  of  the  Bolls,  who  said  that  he  thought  the  trustee 
clearly  entitled  to  have  his  subsequent  costs  (2). 


(1)  Expl.  Eiuton  V.  Landor  [1892] 
62  L.  J.  Ch.  1G4,  2  R  176,  C.  A. 


(2)  See  Pride  v.  Fooks,  50  R.  R.  227 
(2  Beav.  430). 
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EICHARDSON  v.  HASTINGS  (No.  IL).  iw*. 

(7  Beav.  354—356 ;  S.  C.  13  L.  J.  Ch.  416.)  Jul^SU 

One  member  of  a  Club,  on  behalf  of  himself  and  the  rest,  sued  two  other 
members,  to  recover  back  monies  belonging  to  the  Club.    It  having  been     ^     Court, 
determined  that  the  other  individual  members  were  not  necessary  parties :     .  *     i>at.il 
Held,  that  the  defendants  could  not  resist  the  production  of  documents  in  |£ j^^ 

their  possessicm,  on  the  ground  that  the  other  members  had  an  interest        r  ^.^  -i 
in  them. 

A  plaintiff  ought  not  to  use  for  any  collateral  purpose,  documents  ordered 
by  the  Court  to  be  produced  for  the  purposes  of  the  suit. 

This  case  is  reported  on  the  argument  of  the  demurrers  (i).  The 
defendants  put  in  their  answer,  admitting  that  they  had  in  their 
possession  a  number  of  documents  relating  to  the  matters  in  the 
bill  mentioned.  The  answer  however  stated,  that  the  plaintiff  ''was 
the  attorney  of  plaintiffs,  in  several  proceedings  at  law,  instituted 
by  different  creditors  of  the  Alliance  Club,  at  the  instigation  of  the 
plaintiff  or  his  partner,  against  the  defendants  as  members  of  the 
committee  of  the  said  Club,"  which  proceedings  were  afterwards 
more  particularly  stated,  and  one  of  which  actions  was  stated  to  be 
still  pending.  They  claimed  to  have  such  particulars  protected 
from  the  inspection  of  the  plaintiff  under  the  authority  of  the 
Court. 

Mr.  Cameron  now  moved  for  the  production  of  the  documents. 

Mr.  Purvis  contended,  first,  that  the  other  members  were 
equally  interested  with  the  defendants  in  the  documents,  *and  [^355] 
that  an  order  for  production  could  not  be  made  in  their  absence. 
Production  was  refused  in  Murray  v.  Walter  (2),  and  in  Lopez  v. 
Deacon  (3),  where  the  documents  were  in  the  possession  of  an 
agent,  on  behalf  of  the  defendant,  and  persons  not  parties  to  the 
cause. 

Secondly,  that  the  object  of  the  plaintiff  was  not  to  use  the 
documents  for  the  legitimate  purposes  of  this  suit,  but  to  assist  in 
the  actions  brought,  and  to  be  brought,  by  the  creditors  against 
the  defendants. 

Mr.  Cameron,  in  reply : 

The  question  of  want  of  parties  has  been  disposed  of  by  the 
decision  on  the  demurrers.    The  plaintiff  sues  on  behalf  of  himself 

(1)  Ante,  p.  86.  (3)  6  Beav.  254  ;  and  see  Taylor  v. 

(2)  54  E.  R.  232  (Cr.  &  Ph.  114).  Bundell,  64  E.  B.  227  (Cr.  &  Ph.  111). 
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RicHARDfiOK    and  all  the  other  members;  therefore  every  person  interested  in 
HA8TIN0B.     the  documents  is  before  the  Coart. 

As  to  the  other  point,  the  plaintiff  is  willing  to  undertake 
not  to  use  the  documents  for  the  purposes  apprehended  by  the 
defendants. 

The  Master  of  the  Bolls  having,  during  the  argument^  referred 
to  Few  V.  Guppy  (i),  said  he  would  consider  the  points. 

JuLyZi,      The  Master  of  the  Bolls: 

In  this  case,  I  think  that  the  defendants  are  bound  to  produce, 
[  •sse  ]  or  to  permit,  the  inspection  of  the  documents  *in  their  possession. 
I  think  that  they  cannot  refuse  the  production  on  the  ground  that 
other  persons  not  parties  to  the  cause  have  an  interest  in  them,  it 
having  been  determined  that  those  other  persons  are  not,  under  the 
circumstances  of  this  case,  necessary  parties  to  the  cause. 

It  was  objected  that  the  plaintiff  is  an  attorney  in  actions 
brought  against  the  defendants  by  different  creditors  of  the  Club 
whose  affairs  are  the  subject  of  this  suit,  and  that  he  may  use  the 
documents  sought  to  be  produced,  as  evidence  of  the  demands 
which  those  creditors  have  against  the  Club. 

I  think  that  the  plaintiff  ought  not  to  use  the  documents  for  any 
such  collateral  object ;  and  as  he  has  offered,  if  I  should  think  it 
right,  to  undertake  not  to  use  the  documents,  or  any  copy  of 
them,  for  that  purpose,  I  shall  make  the  order  for  the  production 
or  inspection  of  these  documents,  on  his  undertaking  to  that  effect. 


1844. 
June  5,  7. 

Rolls  Court 

Lord 

Lakodalb, 

M.K. 

[879] 


AMES   V.   PARKINSON  (2). 

(7  Beav.  379—386.) 

An  executor  and  trustee  directed  to  invest  a  legacy  on  mortgage,  may 
properly  appropriate  one  of  the  testator's  mortgagee  in  payment  of  the 
legacy,  but  he  must  ascertain  its  sufficiency. 

A  trustee,  having  the  option  of  investing  on  mortgage  or  Government 
security,  improperly  took  an  insufficient  mortgage  security.  Being  held 
answerable,  the  Court  decided,  that  having  exercised  his  discretion,  though 
improperly,  he  was  answerable  for  the  money  lost,  and  not  for  the  stock  it 
might  have  produced. 

By  his  will,  the  testator  directed  his  executors,  "within  twelve 
months  after  his  decease,  out  of  his  personal  estate,  to  lay  out  and 


(1)  See  13  Beav.  471. 


(2)  In  re  Chapman  [1896]  2  Ch.  763, 
66  L.  J.  Ch.  892,  75  L.  T.  196. 
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iuvest  ill  Uieir  or  his  names  or  name  the  sum  of  1,500/.  ou  mort-        Auks 
gage  of  freehold  or  copyhold  estates  of  inheritance  or  on  Govern-    Parkinson. 
ment  securities,"  and  which  they  were  to  hold  upon  certain  trusts 
under  which  the  plaintiffs  were  interested. 

The  testator  died  on  the  27th  of  December,  1825,  possessed  of  three 
mortgages  on  freehold  estates  for  800/.,  500/.,  and  200/.,  besides  other 
property.  His  assets  were  admitted  to  have  been  more  than  sufficient 
to  pay  his  debts,  funeral  expenses,  and  legacies,  and  it  appeared 
that  the  defendant,  his  executor,  was  interested  in  the  residue. 

On  the  27th  of  December,  1826,  the  executor  appropriated  the 
three  mortgages  of  500/.,  200/.,  and  800/.  for  the  purpose  of 
answering  the  legacy  of  1,500/.,  which  the  executor  had  the  option 
of  investing  on  mortgage  or  Government  securities. 

The  mortgage  for  500/.  was  paid  off,  and  the  produce  properly 
invested. 

The  mortgage  for  800/.  was  paid  off  in  May,  1886,  and  was 
placed  in   the  hands  of  Messrs.  Gurney,  bankers,  to  a  deposit 
account,  in  the  name  of  the  surviving  executor.     *The  account  was      [  «380  ] 
distinct  from  his  own  account,  but  the  money  was,  in  no  way, 
marked  as  trust  money. 

The  200/.  was  alleged  and  appeared  to  be  invested  upon  an 
insufficient  security,  and  the  mortgagor  was  insolvent. 

This  bill  was  filed  in  1842,  by  parties  interested  in  the  1,500/. 
legacy,  against  the  surviving  executor,  seeking  to  make  him  liable 
for  the  loss  occasioned  by  the  alleged  non-investment  of  the  legacy 
within  twelve  months  after  the  testator's  death. 

The  price  of  the  funds  had  risen,  so  that  it  would  be  more 
beneficial  to  the  plaintifiis  to  make  the  defendant  account  for  the 
stock  which  might  have  been  purchased,  than  for  the  money. 

Mr.  Kindersley  and  Mr.  Busk  for  the  plaintiffs  : 

The  executors  never  complied  with  the  direction  of  the  will. 
They  might  have  invested  the  money  on  mortgage,  yet  it  was  to  be 
''  in  their  names ; "  but  they  had  no  authority  to  appropriate  the 
testator's  mortgage  in  discharge  of  the  legacy,  thus  leaving  the 
securities  in  the  name  of  the  testator,  instead  of  that  of  the 
trustees. 

As  to  the  200/.  mortgage,  the  executor  did  not  exercise  a  proper 
discretion.  The  mortgage  property  is  proved  to  be  worth  no  more 
than  150/.,  and  the  mortgagor  is  insolvent.  The  defendant  is 
interested  in  the  residuary  estate,  and  would  have  the  benefit  of 
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Ames        appropriating  bad  securities  to  the  payment  of  the  legatee ;  he  is 
Parkinson,    therefore  liable :  Stickney  v.  Sewell  (i). 
[  381  ]  The  defendant  committed  a  breach  of  trust  by  lending  the  800/. 

on  a  deposit  account  with  his  bankers,  and  as  to  all  the  funds,  the 
cestui  que  trust  has  the  option  of  recovering  either  the  money  or 
the  stock,  which  would  have  been  produced  by  a  proper  investment 
in  the  funds  at  the  proper  time  :  Watts  v.  Girdiestone  (2). 

Mr.  Turner  and  Mr.  Adams,  contra  : 

The  executor  had  a  discretion,  and  has  been  guilty  of  no  default 
in  appropriating  the  testator's  own  mortgages  in  discharge  of  the 
legacy  of  1,500/.,  for  he  has  substantially  fulfilled  the  directions  of 
the  testator.  It  would  have  been  absurd  for  him  to  have  realised 
the  mortgages,  and  then  to  have  reinvested  the  produce  in  the 
same  securities  to  answer  the  legacy. 

As  to  the  two  mortgages  for  500Z.  and  800/.,  they  have  been  realised, 
and  no  complaint  can  therefore  be  made  as  to  those  securities. 

As  to  the  200/.  mortgage,  there  is  no  allegation  that,  at  the  time 
of  the  appropriation,  the  defendant  was  aware  that  it  was  a 
deficient  security,  and  it  may  have  become  depreciated  since.  If  a 
trustee  acts  bond  fide  to  the  best  of  his  judgment  and  without 
corrupt  motives,  the  Court  will  not  charge  him,  though  the  security 
he  has  taken  may  ultimately  turn  out  deficient.  There  is  no  case, 
"  in  which  an  executor  has  been  called  upon  to  bear  the  loss  that 
has  arisen,  because,  in  the  bond  fide  exercise  of  a  reasonable 
discretion,  the  conclusion  he  came  to  has  turned  out  unfortunately : " 
Buxtmi  V.  Buxton  (3).  At  all  events,  the  defendant  is  entitled  to  an 
enquiry  on  the  subject.  *  *  * 
[  382  ]  Lastly,  the  defendant  has  been  found  a  lunatic,  and  is  shown  by 

the  evidence  to  have  had  fits  of  partial  insanity  before  the  time 
from  which  he  is  found  by  the  inquisition  to  have  been  a  lunatic. 
He  is  not,  therefore,  responsible  for  his  acts  or  defaults. 

Mr.  Kindersley,  in  reply. 

Hall  V.  HaU^tt(4),  and  Hockley  v.  Bantock  (5)  were  also  cited. 

Thb  Master  of  the  Bolls: 
One  ground  of  defence  in  this  case  is,  that  the  defendant  has  been 

(1)  43  E.  E.  129  (1  My.  &  Cr.  8).  (3)  43  E.  E.  138  (1  My.  &  Or.  96). 

(2)  63  E.  E.  49  (6  Beav.   188) ;    see  (4)  1  E.  E.  3  (1  Cox,  134). 
note,  po9t,  p.  104.                                            (5)  25  E,  E.  16  (1  Eubb,  141), 
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found  a  lanatic  by  inquisition,  which  carries  back  the  lunacy  to        ames 
December,  1840,  a  period  subsequent  to  the  time  when  the  several    pabkikron. 
transactions,   in   *respect  of  which  relief  is  sought,  took  place.       [•383] 
These  acts  and  omissions  having  taken  place  at  a  time  not  over- 
reached by  the  inquisition,  the  defendant  must  be  assumed,  in  the 
absence  of  distinct  proof  to  the  contrary,  to  have  been  of  sound 
mind,  and,  having  regard  to  the  answer  and  evidence,  I  am  of 
opinion,  that  there  is  no  satisfactory  proof  of  this  gentleman  having 
been  of  unsound  mind  at  the  several  particular  times  at  which  the 
transactions  complained  of  took  place.    He  must,  therefore,  be 
considered  subject  to  the  same  liabilities,  as  a  person  of  competent 
understanding  would  be. 

The  principal  allegation,  on  the  part  of  the  plaintiffs,  is,  that  the 
executors,  being  directed  to  invest  this  money  either  on  real  security 
in  their  own  names,  or  on  Government  securities,  have  not  done  so : 
not  having  invested  a  competent  portion  of  the  testator's  personal 
estate  in  their  own  names,  it  is  asked,  that  they  may  pay  into  Court 
so  much  stock  as  would  have  been  purchased  with  the  1,500/.,  at 
the  end  of  twelve  months  from  the  testator's  death. 

On  the  other  hand,  it  has  been  argued,  that  there  being  proper 
mortgage  securities  belonging  to  the  testator,  the  executors  were 
under  no  obligation  to  sell  or  realise  those  securities,  and  afterwards 
invest  the  produce  again  in  the  same  sort  of  securities.  I  think 
there  is  great  weight  in  the  argument ;  but  it  does  not  apply  here. 
I  do  not  think  it  was  necessary  for  them  to  call  in  good  securities, 
and  then  procure  others  of  the  same  nature  to  answer  the  legacy, 
and  I  do  not  understand  that  there  was  any  thing  to  preclude  the 
executors  from  appropriating  proper  securities  belonging  to  the 
testator  to  the  payment  of  these  legacies;  but  the  appropriation, 
being  an  act  of  their  own,  was  done  on  their  own  *respon8ibility,  [  •384  ] 
and  it  was  therefore  incumbent  on  them  to  see  that  the  securities 
80  appropriated  were  of  sufficient  value.  It  was  an  exercise  of 
discretion  on  the  part  of  the  executors  when  they,  by  appropriation, 
invested  the  1,500Z.  on  real  security. 

It  has  happened  that,  with  respect  to  two  of  the  three  mort- 
gages, they  have  been  actually  paid ;  in  the  exercise,  therefore, 
of  their  discretion  as  to  these  two  sums,  they  were  right,  and 
no  barm  ensued,  because  these  two  sums  were  both  actually 
realised. 

With  respect  to  the  other,  I  think  there  is,  on  this  evidence,  great 
doubt  whether  the  discretion  was  properly  exercised,  because  no 
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Ames     .  enquiry  appears  to  have  been  made  by  them  at  the  time,  and  I  am 
Farkinsoh.    not  satisfied  that  at  that  time  it  was  a  good  security. 

What  is  the  extent  of  their  liability  ?  The  executors  exercised  a 
discretion  which  they  were  authorised  to  do ;  and,  taking  it  at  the 
worst,  it  turns  out  that  the  200Z.  is  not  wholly  secured.  The  loss 
must  be  answered  by  the  trustee  who  has  improperly  exercised  his 
discretion.  The  plaintiffs  ask,  that  they  may  have  the  benefit  of 
the  money,  as  if  it  had  been  laid  out  in  the  funds  at  the  end  of  the 
year.  I  think  they  are  not  entitled  to  this,  because  the  trustees 
had  a  right  to  exercise  a  discretion,  whether  the  1,500Z.  should  be 
invested  on  real  securities  or  in  the  funds.  They  exercised  that 
right  of  selection  ;  and  are  only  to  be  charged  with  the  sum  which 
may  be  lost. 

As  to  the  500{.  there  has  been  no  loss,  and  it  was  properly 
invested  :  therefore  nothing  more  need  be  said  respecting  it. 
[  385  ]  With  respect  to  the  8002.,  the  case  seems  to  be  very  different. 

When  the  mortgage  was  paid  off  in  May,  1886,  the  money  was  in 
the  hands  of  the  surviving  trustee,  who  had  a  discretion  to  lay  it 
out  on  mortgage,  or  on  Government  securities.  He  did  neither, 
and  never  exercised  his  discretion,  but  left  it  on  deposit  at  his 
bankers.  It  is  said  that  after  all  this  neglect,  he,  the  trustee  and 
executor,  has  a  right  to  choose  the  investment  in  which  he  is  to 
account  for  the  trust  fund,  and  that  the  cestui  que  trust  has  no 
such  option.  I  will  look  at  the  authorities  before  I  ultimately 
decide ;  but  my  impression  certainly  is,  that  the  cestui  que  trust, 
and  not  the  trustee,  is  the  person  entitled  to  select  whether  he  will 
have  the  fund  or  the  stock  which  the  money  would  have  produced 
at  a  reasonable  time  after  it  had  been  received  (i). 

June!.       The  Master  op  the  Eolls: 

I  have  examined  the  authorities  cited  in  argument  in  this  case, 
but  I  have  not  found  any  thing  to  cause  me  to  alter  the  opinion 
which  I  have  already  expressed.  Upon  consideration,  I  retain  the 
opinion  I  expressed  in  WatU  v.  Oirdlestone  (i),  and  think  that  case 
was  rightly  decided. 

The  trustees  had  a  discretion  to  exercise.     They  might  at  their 

option  have  invested  the  money  in  the  funds  ;  and  if  the  value  had 

risen  or  fallen,  they  would  have  been  safe,  for  they  would  have 

(1)  The  law  upon  this  point  is  now  liable  only  for  the  principal  and  in- 
settled  otherwise  by  Robinson  y.  Robin-  terest,  and  the  beneficiaries  have  no 
i<m  (1851)  1  D.  M.  &  G.  247,  21  L.  J.  option  of  claiming  the  value  of  the 
Oh.  Ill,  16  Jar.  255.    The  trustee  is  stock  and  dividends. — 0.  A.  S. 
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exercised  their  discretion  according  to  the  directions  of  the  trust.        ambs 
Bnt  as  to  this  sam  of  8002.  they  did  not  exercise  the  discretion  at    Parkinson. 
all,  and  the  question  is,  whether  the  cestui  que  trust  has  not  a  right 
to  complain  of  the  omission,  and  to  be  placed  in  the  situation  in 
which  he  would  have  been,  if  the  trustees  had  not  neglected  to 
exercise  the  discretion  ^reposed  in  them.    I  think  that  the  opinion       [  *^^  ] 
I    have  already    expressed    with    regard    to  the  800Z.  must  be 
adhered  to. 

With  regard  to  the  2002.,  the  trustee  is  entitled  to  an  enquiry, 
hut  he  is  not  liable  for  more  than  200Z.  The  trustee  exercised  his 
discretion  in  an  imprudent  manner,  and,  as  a  punishment  for  his 
error,  is  answerable  for  the  insufficient  security,  but  as  the  discretion 
has  been  exercised,  he  is  liable  for  the  money  only. 


EOWLEY  V.  ADAMS.  1844. 

(7  Beav.  395—424 ;  S.  C.  8  Jiir.  994.)  ^T^f^  ]\  9.  *' 

This  cause  came  before  the  Court  upon  exceptions  to  the  Master's         _ -  * 
report.  ^^^  ^^^' 

[This  was  a  report  of  one  of  a  series  of  interlocutory  proceedings  l^J^^i.e 
in  a  suit  which  was  extended  over  more  than  eighteen  years,  and  ^•^* 
was  reported  at  different  stages  in  various  steps  of  its  gradual  ^  ^^^  ^ 
progress  to  the  House  of  Lords  (see  8  My.  &  E.  48 ;  4  My.  &  Gr. 
534;  7  Beav.  895,  548 ;  9  Beav.  848;  14  Beav.  348).  The  report 
of  the  ultimate  appeal  to  the  House  of  Lords,  which  was  heard  in 
1848-49,  will  be  found  in  2  H.  L.  C.  725,  777 ;  and  that  appeal 
included  an  appeal  from  the  order  of  the  Masteb  of  the  Bolls  made 
on  the  present  occasion,  and  affirmed  that  order.  The  judgment 
of  the  LoBD  Chancellor,  delivered  in  the  House  of  Lords,  states 
various  proceedings  in  the  suit  at  great  length,  and  clearly  explains 
the  points  which  arose  upon  the  present  occasion,  and  fully  concurs 
(2  H.  L.  C.  p.  771)  in  the  order  made  by  the  Masteb  of  the  Bolls, 
and  to  a  considerable  extent  repeats  the  same  reasons.  In  order  to 
avoid  repetition,  it  will  be  convenient  to  insert  some  passages  from 
the  judgment  on  the  present  hearing  in  a  note  to  the  report  of  the 
corresponding  part  of  the  Lobd  Chancellor's  judgment  in  the  House 
of  Lords,  when  that  report  is  reached  in  a  later  volume  of  the 
Revised  Beports.— 0.  A.  S.] 
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[  425  ] 


[    426  ] 


TITLEY  V.  WOLSTENHOLME  (1). 

(7  Beav.  425—436 ;  S.  C.  13  L.  J.  Ch.  410.) 

A  testator  devised  real  and  personal  estate,  on  certain  trusts,  which,  as 
the  Court  considered,  the  testator  intended  to  be  performed  by  his  trustees 
named,  and  the  survivors  and  survivor,  and  by  the  heirs  and  assigns,  or  by 
the  executors  or  administrators,  of  the  survivor.  The  will  contained  no 
power  to  appoint  new  trustees.  The  surviving  trustee  devised  and 
bequeathed  the  trust  estates  and  powers  to  A.,  B.,  and  C,  upon  the  trusts 
of  the  first  will :  Held,  that  this  devise  and  the  appointment  of  A.,  6.,  and 
C.  as  trustees,  were  valid. 

Thb  question  in  this  cause  related  to  the  validity,  in  equity,  of  a 
devise  made  by  a  surviving  trustee  of  the  trust  estates,  having 
regard  to  the  particular  expressions  used  in  the  will  creating  the 
trust,  and  to  the  fact,  that  no  express  power  of  appointing  new 
trustees  was  thereby  given.  The  circumstances  which  gave  rise  to 
the  question  are  as  follows : 

Bichard  Titley,  the  testator,  by  his  will  dated  in  1828,  devised 
and  bequeathed  his  real  and  personal  estate  to  his  wife,  his  son 
Bichard,  and  Robert  Tebbutt,  *^*  their  heirs,  executors,  adminis- 
trators, and  assigns,"  upon  the  trusts,  &c.  after  mentioned.  He 
then  declared  the  trusts,  which,  on  eleven  several  occasions,  he 
expressed  as  being  to  be  performed  by  '^  the  said  trustees,  and  the 
survivors  and  survivor  of  them,  his  or  her  heirs  and  assigns." 
The  same  persons  were  empowered  to  sell  the  residuary  real  estate, 
and  to  give  receipts  for  the  purchase  money,  and  ''  the  said  trustees 
and  executors,  and  the  survivors  and  survivor  of  them,"  were  to 
get  in  the  personal  estate. 

The  "  said  trustees  and  the  executors,  and  the  survivor  and  sur- 
vivors of  them,  his  or  her  executors  and  administrators,*'  were  to  apply 
the  proceeds  of  the  sale  of  the  real  estate  directed  to  be  sold,  and  of 
his  personal  estate,  in  payment  of  specified  legacies  to  his  children, 
and  were  to  invest  the  residue  in  realty,  and  apply  the  rents  as 
therein  mentioned,  and  in  the  mean  time  to  invest  in  the  funds,  &c. 

He  declared,  that  ''if  it  should  appear  to  his  said  trustees,  or 
the  survivors  or  survivor  of  them,  his  or  her  heirs  or  assigns,  that 
it  would  be  advantageous"  to  sell  his  estate  at  Gorton,  or  the 
estates  to  be  purchased  "  by  the  said  trustees,"  by  virtue  of  the 
powers  thereinbefore  given  them,  it  should  be  lawful  '^  for  the  said 
trustees,  or  the  survivors  or  survivor  "  of  them,  to  do  so. 


(1)  In  re  Morton  and  HalUtt  (1880) 
15  Ch.  D.  143,  49  L.  J.  Ch.  559,  42 
L.  T.  602.  These  cases  are  still  appli- 
cable  where   copyholds    are    legally 


vested  in  a  surviving  trustee,  but  not 
in  other  cases.  See  Conveyancing  Act, 
1881,  8.  30.— 0.  A.  S. 
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There  was  a  power  of  leasing  to  "  his  said  trustees  for  the  time 
being,"  and  an  indemnity  clause  to  his  "  trustees  and  executors ;  " 
and  the  testator  declared,  that  ''  the  said  trustees  and  executors, 
and  each  of  them,  their  and  each  of  their  heirs,  executors,  adminis- 
trators,  and   assigns,"  might  reimburse  themselves  their  costs, 
&c.,   &c. ;    and  he  appointed  his  wife,  Henry  ^Burgess,  Bobert 
Tebbutt,  and  his  son  Bichard  executors. 
The  will  contained  no  power  to  appoint  new  trustees. 
By  the  deaths  of  the  other  parties,  Bobert  Tebbutt  became  the 
sole  surviving  executor  and  trustee. 

Bobert  Tebbutt,  by  his  will  dated  in  1888,  after  disposing  of  his 
own  real  and  personal  estate,  devised  and  bequeathed  to  Edward 
Titley,  David  Waddington,  and  Charles  Wolstenholme,  their  heirs, 
executors,  administrators,  and  assigns,  all  the  trust  estates,  monies, 
and  premises  vested  in  him  as  surviving  devisee  in  trust  and 
executor  of  the  will  of  Bichard  Titley,  upon  the  trusts,  &c.  &c., 
expressed  in  the  will  of  Bichard  Titley ;  and  he  appointed  Wolsten- 
holme, Grompton,  Unwin,  and  Oilier,  executors. 

This  bill  was  filed  by  the  cestuis  que  trust  under  the  will  of  the 
original  testator,  praying  a  declaration  that  Bobert  Tebbutt  was 
not  authorised  to  appoint  trustees,  and  that  the  devise  and  bequest 
oi  the  trust  estates  by  his  will  was  invalid  and  ineffectual,  and  for 
the  appointment  of  new  trustees,  and  conveyance  to  them  of  the 
trust  premises. 


TiTLBT 

V. 

WOLSTBN- 

HOLMR. 


[  '427  ] 


Mr.  Bacon  for  the  plaintiffs  [cited  Cooke  v.  Craicfoi'd  (i), 
Towmend  v.  Wilson  (2),  and  Bradford  v.  Belfield  (3).] 


Mr.  Turner  and  Mr.  Little  for  the  defendants  [distinguished 
Cooke  V.  Crawford] : 

Lord  Eldon  did  not  concur  in  the  decision  in  Townsend  v.  Wilson 
as  appears  in  Hall  v.  Dewes  (4),  and  Bradford  v.  Belfield  (6)  does 
not  apply. 

[They  also  referred  to  Lord  Braybroke  v.  Inskip  (s).  Wall  v. 
Bright  (7).] 


[429] 


[430] 


Mr.  Bacon,  in  reply.     * 

(1)  60  B,  E.  303  (13  Sim.  91). 

(2)  19  £.  B.  398  (1  B.  &  Aid.  608). 

(3)  29  R.B,  100  (2  Sim.  264). 

(4)  23  E,  E.  27  (Jac.  189). 


(5)  29  B.  B.  100  (2  Sim.  264). 

(6)  7  B.  B.  106  (8  Ves.  417). 

(7)  21  E.  E.  219  (1  Jac.  &  W.  494). 


[431] 
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WOLSTEN- 
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July  8. 


[  •432  ] 


[  •433  ] 


The  Master  of  the  Bolls: 

Robert  Tebbutt  was  surviving  trustee  and  executor  under  the 
will  of  Richard  Titley.  By  his  will  dated  the  30th  of  July,  1838, 
Robert  Tebbutt  gave,  devised,  and  bequeathed  unto  the  use  of 
Edward  Titley,  David  Waddington,  and  Charles  Wolstenholme, 
their  heirs,  executors,  administrators  and  assigns,  all  the  trust 
estates,  monies,  *and  premises  vested  in  him  as  surviving  devisee 
in  trust  and  executor,  named  and  appointed  in  and  by  the  last  will 
of  Richard  Titley,  to  hold  the  same,  to  the  use  of  the  said  Edward 
Titley,  David  Waddington,  and  Charles  Wolstenholme,  their  heirs, 
executors,  administrators,  and  assigns,  according  to  the  nature  and 
quality  of  the  same  premises  respectively,  upon  the  same  trusts, 
and  to  and  for  the  same  ends,  intents,  and  purposes,  and  under 
and  subject  to  the  same  powers,  provisoes,  and  declarations  as  are 
limited,  expressed,  declared,  and  contained  of  and  concerning  the 
said  estates,  monies,  and  premises,  in  and  by  the  said  will  of  the 
said  Richard  Titley,  or  as  near  thereto  as  circumstances  would  admit. 

The  question  in  this  cause  is,  whether  the  devisees  in  trust, 
under  the  will  of  Robert  Tebbutt  have,  by  virtue  of  the  devise, 
lawfully  become  trustees  of  the  estates  devised  by  the  will  of 
Richard  Titley.  It  is  admitted  that  the  legal  estates  and  interests 
which  were  vested  in  Robert  Tebbutt,  as  surviving  trustee  and 
executor,  have,  by  virtue  of  his  will,  become  vested  in  his  devisees 
and  legatees ;  that  they,  as  such  devisees  and  legatees,  are  under 
an  obligation  so  to  dispose  of  such  legal  estates  and  interests,  that 
the  cestuis  que  trust  under  the  will  of  Richard  Titley  may  have  the 
benefit  of  them ;  but  it  is  alleged,  that  they  have  not,  themselves, 
any  legal  authority  to  execute  the  trusts,  and  consequently,  that 
new  trustees  ought  to  be  appointed  for  the  purpose  by  this  Court. 

Richard  Titley,  the  testator,  by  his  will,  dated  the  16th  of 
January,  1828,  gave,  devised,  and  bequeathed  to  his  wife,  his  son 
Richard,  and  Robert  Tebbutt,  their  heirs,  executors,  administrators, 
and  assigns,  all  his  real  estate  and  all  his  personal  estate ;  to  hold 
the  same  real  and  personal  estate,  to  the  use  of  his  wife,  his  son 
^Richard,  and  Robert  Tebbutt,  their  heirs,  executors,  adminis- 
trators, and  assigns,  according  to  the  nature  thereof,  to,  for,  and 
upon  the  several  uses,  trusts,  ends,  intents,  and  purposes  in  his 
will  after  mentioned  and  declared.  And  then  he  proceeds  to 
particularise  the  trusts,  directing  a  part  of  the  trusts  which  was  to 
be  performed  by  application  of  the  personal  estate,  to  be  performed 
by  the  trustees,  and  the  survivors  and  survivor  of  them,  his  or  her 
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execators  or  administrators,  and  directing  other  parts  of  the  trusts 
which  were  to  be  performed  by  application  of  rents  or  by  con- 
veyance or  sale  of  real  estates,  to  be  performed  by  the  trustees,  and 
the  survivors  or  survivor  of  them,  his  or  her  heirs  and  assigns. 
There  are,  in  the  will,  a  few  directions  given,  in  respect  of  which 
neither  the  word  "  executors  "  nor  the  word  "  assigns  "  is  distinctly 
used ;  as  where  he  says  **  my  said  trustees,  or  any  of  them,"  "  my 
said  trustees,"  "  my  trustees  and  executors,"  "  my  trustees  and 
executors,  and  the   survivors  and  survivor  of   them,"  "  or  my 
troBtees  for  the  time  being ;  "  but  this  case  is  very  distinguishable 
from  the  case  of  Down  v.  War  rail  (i),  where,  although  the  gift  was 
to  the  trustees,  their  executors,  administrators,  and  assigns,  there 
was  a  mere  personal  direction  given  to  the  trustees :  and,  having 
regard  to  the  whole  will,  I  consider  it  to  be  clear,  that  on  all  ooca- 
Bions  to  which  I  have  referred,  the  expressions  used  had  reference 
to  the  class  of  persons  to  whom  he  had  given  the  real  and  personal 
estate  on  the  trusts  of  his  will,  and  whom  he  has,  in  the  course  of 
his  will,  repeatedly  designated  and  described  as  the  persons  by 
whom  the  trusts   were  to  be  performed;   and,  (upon  a  careful 
eiamination  of  the  will,)  I  am  of  opinion,  that  the  testator  intended 
that  the  trusts  of  his  will  should  be  performed  by  the  trustees 
named,  and  the  survivors  *and  survivor,  and  by  the  heirs  and 
assigns,  or  by  the  executors  or  administrators  of  the  survivor,  and 
that  he  has  used  words  sufficient  to  give  validity  and  effect  to  that 
intention. 

The  testator  has  not,  by  his  will,  given  any  power  to  appoint  new 
trustees,  and  it  is  thereupon  argued,  justly,  that  the  trustees,  or 
the  survivors  or  survivor  of  them,  could  not,  by  any  assignment  or 
act  inter  vivos,  relieve  themselves  from  the  responsibilities  and 
duties  of  the  trust ;  but  it  is  further  contended,  that  the  same  dis- 
ability attends  any  assignment  by  way  of  devise  or  bequest,  and 
that  although  the  estate  and  property  may  be  vested  in  the  devisees 
or  legatees  of  the  surviving  trustee,  the  duties  and  the  responsi- 
bilities attending  the  execution  of  the  trusts  remain  in  the  legal 
representatives,  real  and  personal,  of  the  surviving  trustee. 

Upon  this  occasion,  there  is  no  question  as  to  the  trustworthiness 
oi  the  devisees,  or  as  to  any  fraudulent  or  improper  motive  of  the 
surviving  trustee  in  making  the  devise  and  bequest.  The  argu- 
ment, in  this  case,  has  been,  properly,  conducted  on  the  sup- 
position that  the  devise  was,  or  at  least  may  have  been,  made  to 
(1)  36  K.  lU  377  (1  My.  &  K.  561). 


TiTLBY 

r. 

WOLBTSN- 
HOLMK. 
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[  MSS  ] 


trustworthy  persons,  for  the  purpose  of  better  executing  the  trusts. 
No  imputation  has  been  cast  upon  the  conduct  of  the  surviving 
trustee,  or  upon  the  conduct,  character,  or  trustworthiness  of  liis 
devisees  and  legatees ;  and  the  case  is,  therefore,  to  be  considered 
independently  of  any  circumstance  involving  any  such  imputation. 

When  a  trust  estate  is  limited  to  several  trustees,  and  the 
survivors  and  survivor  of  them,  and  the  heirs  of  the  survivor  of 
them,  and  no  power  of  appointing  new  trustees  is  given,  we 
observe  a  personal  confidence  *given,  or  at  least  probably  given,  to 
every  one  of  the  several  trustees.  As  any  one  may  be  the  survivor, 
the  whole  power  will  eventually  come  to  that  one,  and  he  is 
entrusted  with  it,  and  being  so,  he  is  not,  without  a  special  power, 
to  assign  it  to  any  other ;  he  cannot,  of  his  own  authority,  during 
his  own  life,  relieve  himself  from  the  duties  and  responsibilities 
which  he  has  undertaken. 

But  we  cannot  assume,  that  the  author  of  the  trust  placed  any 
personal  confidence  in  the  heir  of  the  survivor ;  it  cannot  be  known, 
beforehand,  which  one  of  the  several  trustees  may  be  the  survivor  ; 
and  as  to  the  contingent  survivor,  it  cannot  be  known,  beforehand, 
whether  he  may  have  an  heir  or  not,  or  whether  the  heir  may  be 
one,  or  may  consist  of  many  persons,  trustworthy  or  not,  married 
women,  infants,  or  bankrupts,  within  or  without  the  jurisdiction. 
The  reasons,  therefore,  which  forbid  the  surviving  trustee  from 
making  an  assignment  infer  vivos,  in  such  a  case,  do  not  seem  to 
apply  to  an  assignment  by  devise  or  bequest ;  which,  being  made 
to  take  effect  only  after  the  death  of  the  last  surviving  trustee,  and 
consequently  after  the  expiration  of  all  personal  confidence  may, 
perhaps  not  improperly,  be  considered  as  made  without  any  viola- 
tion or  breach  of  trust.  It  is  to  take  effect,  only  at  a  time  when 
there  must  be  a  substitution  or  change  of  trustees  :  there  must  be 
a  devolution  or  transmission  of  the  estate,  to  some  one  or  more 
persons  not  immediately  or  directly  trusted  by  the  author  of  the 
trust :  the  estate  subject  to  the  trusts  must  pass  either  to  the  lueres 
natus  or  the  hares  foetus  of  the  surviving  trustee,  and  if  the  heir 
or  heirs-at-law,  whatever  may  be  their  situation,  condition,  or 
number,  must  be  the  substituted  trustee  or  trustees,  the  greatest 
inconvenience  may  arise,  and  there  are  no  means  of  obviating 
them,  other  than  by  application  to  this  Court.  With  great  respect 
*for  those  who  think  otherwise,  and  quite  aware  that  some  incon- 
veniences, which  can  only  be  obviated  in  this  Court,  may  arise, 
from  devising  trust  estates  to  improper  persons,   for    improper 
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pnrx>ose8, 1  cannot,  at  present,  see  my  way  to  the  conclasion,  that 
in  the  case  contemplated,  the  surviving  trustee  commits  a  breach 
of  trust  by  not  permitting  the  trust  estate  to  descend,  or  by 
devising  it  to  proper  persons,  on  the  trusts  to  which  it  was  subject 
in  the  hands  of  the  surviving  trustee. 

But  the  case  so  considered  is  not  the  present  case.    We  have,  in 

this  will,  expressions  which  clearly  show  that  the  testator  intended 

the  trusts  to  be  performed  by  the  ''  assigns "  of  the  surviving 

trustee  ;  and  in  construing  the  will,  we  must,  if  practicable,  ascribe 

a  rational  and  legal  effect  to  every  word  which  it  contains.     We 

cannot,   consistently  with  the  rules  of   this  Court,  consider  the 

word  ''  assigns  "  as  meaning  the  persons  who  may  be  made  such  by 

the  spontaneous  act  of  the  surviving  trustee  to  take  effect  during 

his  life ;  but  there  seems  nothing  to  prevent  our  considering  it  as 

meaning  the  persons  who  may  be  made  such  by  devise  and  bequest ; 

and  if  we  do  not  consider  the  word  '*  assigns ''  as  meaning  such 

persons,  it  would,  in  this  will,  have  no  meaning  or  effect  whatever. 

For  these  reasons,  and  under  the  circumstances  of  this  case,  I 

am  of   opinion,  that  the  devise  and  bequest  made  by  Robert 

Tebbutt  of  the  trust  estates  held  by  him  under  the  will  of  Richard 

Titley,  was  a  good  and  valid  devise  and  bequest;  and  that  the 

estates  thereby  given  to  Edward  Titley,  David  Waddington,  and 

Charles  Wolstenholme  are  vested  in  them,  on  such  of   the  trusts 

thereof  declared  by  the  will  of  Richard  Titley,  as  now  remain  to 

be  performed. 


TiTLET 

r. 

WOLSTKK- 

HOLMB. 


RIDGWAY  V.  W00DH0U8E. 

(7  Beav.  437—444.) 

A  testator  directed  his  charitable  bequests  to  be  paid  oat  of  his  pure  per- 
sonalty, in  priority  of  aU  other  charges ;  and  he  devised  his  real  and  personal 
estate  to  trustees,  upon  trust,  to  lay  out  the  personal  estate  in  real  estate,  and 
pay  the  rents,  &c.  to  his  wife  for  life ;  and  he  directed,  that  in  case  his 
wife^s  sister  should  reside  with,  or  dwell  in  the  house  or  place  of  residence 
of  his  said  wife,  or  become  part  of  her  family,  then,  for  every  day  of  such 
residence,  &c.  his  trustees  should  retain  100/.  out  of  the  rents,  &c.  payable 
to  his  wife,  and  pay  the  same  to  a  charity:  Held,  first,  that  the  condition  was 
not  illegal;  secondly,  that  its  effect  being  to  divest  a  vested  interest,  it 
must  bo  strictly  construed ;  and,  thirdly,  that  as  the  benefit  intended  for 
the  charity  could  not,  in  consequence  of  the  Statute  of  Mortmain,  take 
effect,  the  condition  was  void. 

Joseph  Ridoway,  by  his  will  dated  the  18th  February,  1841, 
directed  the  charitable  bequests  given  by  him  to  be  paid  out  of 
BQch  part  of  his  personal  estate  not  specifically  bequeathed  as 


1844. 
3iiareh  18. 
April  2. 

RolU  CouH, 

Loid 

Lavodalb, 

M.R. 
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RiDGWAT  might  be  legally  bequeathed  or  charged  by  will  for  charitable 
wooDHousE.  purposes,  in  preference  to  his  debts,  testamentary  and  funeral 
expenses,  and  legacies,  and  all  other  charges  whatsoever,  and  he 
exempted  such  part  of  his  estate  as  might  be  legally  given, 
bequeathed,  or  charged  for  charitable  purposes  from  payment  of  or 
contribution  to  his  debts,  and  such  other  charges,  and  he  imposed 
the  same  upon  the  remainder  of  his  estate,  real  and  personal,  so 
far  as  might  be  necessary ;  and  he  directed  his  assets  to  be  dalj 
marshalled  for  that  purpose. 

The  testator  also  gave  to  his  sister  Alice  Harrison  the  clear 
yearly  sum  of  400Z. 

But  he  provided,  that  in  case  Thomas  Harrison,  son  of  his  said 
sister,  should,  at  any  time  after  his  decease  and  notice  to  his  said 
sister  of  this  condition,  reside  with  his  said  sister,  or  dwell  in  her 
house  or  place  of  residence,  or  become  part  of  her  family,  the 
bequest  thereinbefore  contained  for  her  benefit  should  cease  and 
become  void,  as  if  she  were  actually  dead. 

The  testator  then  gave  several  legacies  and  charitable  bequests, 
[  *438  ]  and  devised  all  his  freehold,  copyhold,  and  real  ^estate,  unto  John 
Woodhouse  and  John  Mangnall,  their  heirs  and  assigns,  upon  trust, 
in  the  first  place,  for  payment  of  his  debts,  legacies  and  testa- 
mentary and  funeral  expenses,  in  aid  of  his  personal  estate ;  and 
subject  thereto,  he  gave  the  real  estates  to  the  use  of  the  said  John 
Woodhouse  and  John  Mangnall,  their  heirs  and  assigns,  during  the 
life  of  his  wife  Anna  Maria  Bidgway  or  until  she  should  marry 
again,  upon  trust  to  receive  the  rents  and  pay  thereout  the  repairs, 
&c.,  and  then  to  pay  the  remainder  unto  his  wife,  A.  M.  Bidgway, 
and  her  assigns  during  her  life,  if  she  so  long  remained  his  widow, 
for  her  own  use  and  benefit ;  which  provision  was  to  be  in  satis- 
faction of  dower,  and  also  to  be  considered  as  inclusive  of  all  claim 
for  jointure  under  her  marriage  settlement,  so  long  as  she  remained 
unmarried,  and  not  in  addition  thereto. 

In  case  of  his  wife's  marriage,  that  provision  was  to  cease,  and 
his  wife  was  to  have  400Z.  a  year  jointure  provided  by  settlement, 
and  after  the  death  or  marriage  again  of  his  said  wife,  he  devised 
the  same  freehold,  copyhold,  and  real  estate,  to  the  use  of  his  said 
trustees,  and  their  heirs  during  the  life  of  his  nephew  Joseph,  upon 
trusts  for  his  benefit,  and  after  his  decease,  to  the  use  of  his  first 
and  other  sons  in  tail  with  divers  remainders  over,  under  which, 
Thomas  Stewart  Kennedy  was  the  first  tenant  in  tail. 

The  testator  bequeathed  his  leasehold  estates  upon  similar  trusts. 
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The  teetator,  apon  the  decease  or  marriage  again  of  his  said     Ridowat 
wife,  gave  other  charitable  legacies,  among  which  was  1,000Z.  to  the  woodhoubb. 
Bolton  Dispensary. 

And  the  testator  gave  his  residuary  personal  estate  to  his  trustees, 
upon  trust,  to  invest  it  in  real  estates,  to  be  settled  to  the  same 
uses  as  his  own  real  estates ;  and  ^until  such  purchases  were  made,  [  *489  ] 
the  sums  applicable  thereto  were  to  be  laid  out,  and  invested  in  the 
names  of  the  trustees,  on  real  or  Government  securities,  and  to  be 
varied  at  discretion.  The  dividends,  interests,  and  annual  produce 
thereof  were  to  be  paid  and  applied  unto  such  person  or  persons 
and  in  such  manner,  as  would  have  been  the  case  respecting  the 
rents,  issues,  and  profits  of  the  premises  to  be  purchased  therewith, 
if  such  purchase  had  been  then  actually  made. 

The  testator  appointed  John  Woodhouse  and  John  Mangnall 
executors  of  his  will. 

On  the  22nd  November,  1841,  the  testator  made  a  codicil, 
whereby,  after  noticing  the  provision  made  for  his  wife,  he  declared, 
that  in  case  Elizabeth  Editha  Wittenhall,  sister  of  his  said  wife, 
should,  during  her  Ufetime  and  widowhood,  reside  with  or  dwell  in 
the  house  or  place  of  residence  of  his  said  wife,  or  become  part  of 
her  family,  then  and  in  every  and  any  such  case,  and  for  each  and 
for  every  day  which  the  said  E.  E.  Wittenhall  should  reside  with 
or  dwell  in  the  house  or  place  of  residence  of  his  said  wife,  or 
become  part  of  her  family,  he  directed  his  said  trustees  and 
executors  to  retain,  from  and  out  of  the  rents,  interest,  dividends 
and  other  monies  payable  or  to  be  paid  to  his  said  wife  under  or  by 
virtue  of  his  said  will,  or  the  trusts  thereof,  the  sum  of  lOOZ.  and 
when  80  retained  to  pay  the  same  to  the  treasurer  for  the  time  being 
of  the  Bolton  Dispensary,  to  be  by  him  applied  in  aid  of  the  funds 
of  that  institution. 

By  another  codicil,  dated  the  2Srd  of  June,  1842,  the  testator 
appointed  his  wife  to  be  an  executrix  of  his  will  so  long  as  she  lived 
and  continued  his  widow. 

The  testator  died  on  the  26th  of  December,  1842,  and  the  will 
was  proved  by  the  executors  and  executrix  on  *the  14th  of  January,       [  ^uo  ] 
184S,  in  the  Consistory  Court  of  the  Bishop  of  Chester. 

This  bill  was  filed  by  the  testator's  widow  against  the  executors, 
Joseph  Bidgway,  the  first  subsequent  tenant  for  life,  and  Kennedy, 
the  first  tenant  in  tail ;  stating,  that  Joseph  Bidgway  disputed  the 
validity  of  the  will  and  codicils  of  the  testator,  that  the  plaintiff  was 
stUl  the  testator's  widow,  and  that  E.  E.  Wittenhall  had  not,  since 
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RiDowAT  the  death  of  the  testator,  resided  with  or  dwelt  in  the  house  or 
WooDHouBB.  pl*<^  <>*  residence  of  the  plaintiff,  or  become  part  of  her  family. 

It  also  submitted  whether  the  condition  in  the  first  codicil 
was  not  void,  and  prayed  the  establishment  of  the  will  and  the 
performance  of  the  trasts. 

By  the  answers  it  was  admitted  that  the  plaintiff  was  the  widow 
of  the  testator ;  but  it  was  stated  that  Elizabeth  Editha  Wittenhall 
had,  since  the  death  of  the  testator,  resided  with  or  dwelt  in  the 
house  or  place  of  residence  of  the  plaintiff,  and  become  part  of  her 
family.  That  no  application  had  been  made  by  the  treasurer  of  the 
Bolton  Dispensary,  or  any  person  on  his  behalf,  though  the  fact  of 
such  residence  was  known  to  him. 

Mr.  Kindei'sley,  Mr.  Turner,  and  Af?\  Chandless  for  the  plaintiff: 

*  *  Here  the  condition  is  objectionable  on  several  grounds- 
[First,  such  a  provision  is  wholly  contrary  to  the  policy  of  the  law. 
Secondly,  the  gift  over  is  void  under  the  Mortmain  Act.  Thirdly, 
the  gift  is  void  for  uncertainty :  Fillingham  v.  Bromley  (i).  Fourthly, 
the  condition  is  in  ierrorem  only.  Lastly,  the  act  was  the  act  of 
the  sister,  and  not  of  the  widow.] 

Mr.  Elmsley  appeared  for  the  executors. 
[  441  ]  Mr.  Roll  appeared  for  Joseph  Bidgway. 

[  442  ]  Mr.  Bacon  appeared  for  Thomas  Stewart  Kennedy,  the  first 

tenant  in  tail  in  existence  under  the  will. 

ApHl  2.      The  Master  op  the  Bolls  : 

In  this  case  there  was  only  one  point  reserved.  As  I  understand 
the  will,  the  testator's  wife  was  entitled,  for  her  life,  to  the  rent 
both  of  the  lands  devised  and  of  those  to  be  purchased  ;  and,  until 
any  purchase  should  be  made,  she  was  entitled  to  the  income  of  the 
personal  estate  directed  to  be  laid  out  in  land.  It  is  an  extremely 
long  will,  but  this  seems  to  me  to  be  the  effect  of  it. 

By  the  codicil,  the  testator  declared  his  will  to  be,  that  if  the 
sister  of  his  wife  should,  during  the  lifetime  and  widowhood  of  his 
wife,  reside  with  or  dwell  in  the  house  or  place  of  residence  of  the 
wife,  or  become  part  of  her  family,  then  and  in  every  and  any  such 
case,  and  for  each  and  every  day  during  which  the  sister  should 
reside  with  or  dwell  in  the  house  or  place  of  residence  of  his  wife, 
(1)  24  B.  B.  136  (T.  &  E.  530). 
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or  become  part  of  her  family,  his  trustees  shoald  retain,  from  and     ridoway 
out  of  the  rents,  interest,  dividends,  and  other  monies,  payable  or  woodhousk. 
to  be  paid  to  his  wife  under  or  by  virtue  of  his  will  or  the  trusts 
thereof,  the  sum  of  100!.,  and  when  so  retained  pay  the  same 
to  a  charity. 

So  that  this  direction  necessarily  implies  that  the  payment  to  the 
charity  was  to  be  made  out  of  the  income  given  to  the  wife ;  and 
this  income  consisted  of  the  rents  of  land,  or  of  interest  or  dividends 
arising  from  personalty  impressed  with  the  character  of  land.  Such 
direction  to  pay  to  the  charity  is  therefore  void,  and,  consequently, 
the  direction  to  retain,  so  far  as  it  was  intended  to  operate  for  the 
benefit  of  the  charity,  was  also  void,  and  had  no  effect ;  and  that 
purpose  ^failing,  I  think  the  direction  to  retain  must  fail  altogether.       [  *448  ] 

By  the  will,  the  annual  income  arising  from  the  property  is 
actually  vested  in  the  wife.  By  the  codicil,  though  the  testator 
declares  his  will  only  as  to  the  sister,  saying  that  if  the  sister  shall 
do  such  acts,  the  trustees  are  to  retain  and  pay  over,  yet  such  acts 
are  acts  which  cannot  properly  be  done  without  the  consent  of  the 
wifa  However,  the  object  appears  to  have  been,  and  I  think  the 
effect  was,  to  impose  a  condition  on  the  wife  subsequent  to  the 
vesting,  and  the  effect  of  which  was  to  be  the  divesting  in  part  of 
an  interest  previously  vested.  It  ought  therefore  to  be  strictly 
construed,  and  as  all  the  circumstances  which  the  testator  had  in 
view  do  not  concur,  and  as  the  purpose  which  he  contemplated 
cannot  be  effected,  it  seems  to  me  that  the  divesting  cannot  take 
effect,  and  therefore  that  the  condition  is  void. 

A  great  deal  might  have  been  said  upon  the  uncertainty  of 
the  condition  imposed ;  but  I  think  the  conclusion  which  I  have 
stated,  is  that  to  which  I  must  come.  I  have  had  a  good  deal  of 
difficulty,  but  I  consider  this  direction  as  in  the  nature  of  a  con- 
dition subsequent,  imposed  on  the  wife;  and  that  the  condition 
sabaequent  having *the  effect  of  divesting  interests  previously  vested, 
it  ought  to  be  strictly  construed ;  and  having  regard  to  all  the 
circumstances,  if  it  fails  in  any  of  the  circumstances  it  appears  to 
me  the  condition  fails. 
I  cannot  say  I  think  the  condition  itself  was  an  illegal  condition. 
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1844,  HARVEY  V.   SHELTON. 

"^JlJ;^^'  (7  Beav.  455—466 ;  S.  C.  13  L.  J.  Ch.  466.) 

JlolU  Qfurt,  Award  set  aside,  on  the  ground  of  interviews  haying  taken  place  between 

Lord  ^g  arbitrator  and  one  party,  in  the  absence  of  the  other, 

m^  Similar  misconduct  on  the  part  of  the  person  applying,  will  not  prevent 

P  .gg  1  the  Ck>urt  setting  aside  the  award,  for  the  matter  concerns  the  due  adminis- 

tration of  justice. 

This  was  an  application  on  the  part  of  the  plaintiff,  to  set  aside  an 
award ;  the  material  circumstances  relating  to  which  were  as  follows : 

Disputes  arose  between  the  plaintiff  and  defendant,  which  gave 
rise  to  a  cross  suit,  which  proceeded  to  a  decree  to  take  the 
accounts.  The  parties  thereupon  referred  the  matters  in  difference 
to  the  arbitration  of  a  Mr.  Wakefield. 

Two  meetings  took  place  between  the  parties  before  the  arbi- 
trator, on  the  26th  and  27th  of  September,  1848,  respectively : 
and  on  the  second  occasion,  it  was  arranged,  that  the  accounts 
should  be  referred  to  Mr.  Norris  an  accountant.  It  was  sworn, 
on  the  one  side,  that  at  the  second  meeting  it  was  agreed  that  a 
further  meeting  of  the  parties  should  take  place  before  the  arbi- 
trator ;  but  this  was  denied  by  the  other  side. 

Norris,  however,  proceeded  in  the  examination  of  the  accounts, 
but  before  the  award  was  made,  the  following  circumstance  took 
place,  which  was  relied  on  as  invalidating  the  award : 

**  On  the  6th  of  December,  Shelton  was  sent  for  by  the  arbi- 
trator, to  meet  him  at  the  office  of  the  accountant,  on  which 
occasion  he  was  called  upon  to  explain  an  entry  of  850Z.  in  the 
[  •456  ]  ledger,  and  which  *  Shelton  pointed  out  to  the  arbitrator  to  have 
been  accidentally  overlooked  by  the  accountant,  and  with  which  the 
arbitrator  was  satisfied  ;  and  nothing  else  whatever  passed  or  took 
place  at  such  meeting,  in  relation  to  the  matters  in  reference,  or  any 
of  them.  On  the  27th  of  January,  Shelton  was  again  sent  to  b;  the 
arbitrator,  to  meet  him  at  the  office  of  the  accountant,  when  he 
was  again  called  upon  by  the  arbitrator  to  explain,  as  he  thought, 
an  omission  of  872.  10«.  in  the  account,  and  one  or  two  other  small 
omissions,  all  of  which  sums  Shelton  pointed  out ;  upon  which  the 
arbitrator  was  satisfied,  and  the  accountant  expressed  his  surprise 
that  he  had  overlooked  the  same,  and  regretted  to  have  thus 
troubled  Shelton ;  and  nothing  else  passed  between  Shelton  and 
the  arbitrator  on  such  last  occasion,  or  at  any  other  time,  except  in 
giving  the  explanations  hereinbefore  mentioned  and  required  by 
such  arbitrator." 
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Neither  the  plaintiff  nor  any  person  on  his  behalf  was  present  at      Harvky 
these  meetings  between  Shelton  and  the  arbitrator.  Shblton. 

On  the  other  hand,  it  was  objected,  that  Harvey  had  sent  to  the 
arbitrator  a  letter  relating  to  the  matters,  which  he  had  not  com- 
xxinnicated  to  the  other  side,  and  that  he  also  had  attended  the 
arbitrator  and  accountant  in  the  absence  of  Shelton. 

Mr.  W.  T.  Daniel,  in  support  of  the  motion,  contended,  that 
the  award  was  invalid ;  first,  because  at  the  second  meeting,  it  had 
been  agreed  that  a  further  meeting  of  the  parties  should  take  place, 
yet  the  award  had  been  made  without  any  such  further  meeting 
having  been  had  :  [Dodingtori  v.  Hudsofi  (i).  Pepper  v.  Oorluim  (2), 
Walker  v.  Frohisher  (3)] . 

Secondly,   because  there  had  been  private  meetings  between       [  457  ] 
Shelton  and  the  arbitrator :   [In  the  Matter  of  Hick  (4)] . 

Mr.  Turner  and  Mr.  Glasse,  cojttrci : 

On  the  first  point,  the  evidence  shows  distinctly  that  there  was 
no  arrangement  made  at  the  second  meeting  for  a  further  hearing. 
All  that  then  remained  to  be  done,  was  a  matter  of  account,  to  be 
settled  by  the  arbitrator  with  the  assistance  of  the  accountant. 

Secondly,  the  interviews  between  the  arbitrator  and  Shelton  on       [  458  ] 
the  subject  of  the  accounts,  do  not  invalidate  the  award.     It  was  a 
mere  mercantile  arbitration :  Matson  v.  Trower  (5).     *     *'    * 

Mr.  Parker^  for  other  parties. 
Mr.  Daniel^  in  reply. 

The  Mastek  of  the  Bolls  : 

This  is  a  motion  to  set  aside  an  award,  to  which  two  distinct 
objections  are  taken.  The  first  objection  is,  that  at  the  meeting  on 
the  27th  of  September,' 1848,  when  all*  parties  were  heard,  it  was 
distinctly  arranged,  or  at  least  it  was  by  Mr.  Harvey  understood  to 
be  distinctly  arranged,  that  there  should  be  ^another  meeting  of  all  [  *^^9  ] 
the  parties  before  the  arbitrator,  for  further  discussing  their  rights 
and  interests ;  yet,  contrary  to  that  arrangement  or  understanding, 
no  such  subsequent  meeting  ever  took  place,  and  that  on  this 
account,  the  proceedings  were  irregular  and  the  award  ought  to  be 
set  aside. 

(1)  25  B.  R  655  (1  Bing.  384).        (4)  21  E.  B.  511  (3  Taunt  694). 

(2)  21  B.  B.  736  (1  Moore,  148).       (5)  27  B.  B.  725  (By.  &  M.  17). 

(3)  5  B.  B.  223  (6  Yes.  70). 
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Habvxt  It  is  next  alleged,  that  between  the  meeting  of  the  27th   of 

Shelton.  September  and  the  date  of  the  award  on  the  18th  of  February, 
1844,  when  the  award  was  made,  the  arbitrator  had  two  private 
meetings  with  one  of  the  litigant  parties,  in  relation  to  the  matters 
which  were  the  subjects  of  the  arbitration ;  which  is  contrary  to 
the  first'  principles  of  justice,  and  that  in  consequence  of  that 
irregularity  and  impropriety  the  award  ought  to  be  set  aside. 

I  shall  make  but  one  observation  upon  the  first  of  these  objec- 
tions, because  the  really  material  one  is  the  second.  I  think  that 
both  parties  may  very  reasonably  be  supposed  to  be  mistaken  on 
this  point,  for  each  of  the  two  parties  haying  been  heard  at  length 
before  the  arbitrator,  and  having  stated  what  he  thought  fit,  the 
matter  was  referred  to  an  accountant,  agreed  on  by  both  parties,  in 
whose  hands  the  books  and  documents  relating  to  the  matter  in 
question  were  to  be  deposited,  and  both  parties  were  to  have 
access  to  them  in  the  presence  of  the  accountant.  Now  it  might 
reasonably  enough  have  been  supposed,  on  the  one  hand,  when  the 
several  parties  had  discussed  their  rights  before  the  arbitrator,  if 
nothing  remained  but  to  take  the  accounts  by  the  examination  of 
the  books,  in  the  ordinary  way,  that  there  might  be  no  occasion 
for  any  other  meeting  before  the  arbitrator,  for  the  purpose  of 
adversely  discussing  their  rights ;  on  the  other  hand,  it  was  per- 
fectly reasonable  for  either  party  to  suppose,  that  if,  upon  the 
[*460]  examination  of  the  books,  disputed  *items  or  questions  should 
arise,  the  parties  should  have  the  opportunity  of  discussing  them 
before  the  arbitrator.  I  think  that  the  state  of  things  was  such, 
and  the  facts  of  such  a  nature,  that  one  may  reasonably  suppose, 
that  each  party  formed  some  erroneous  notion  on  the  subject. 

If  this  matter  had  afterwards  proceeded  with  perfect  regularity, 
I  should  have  conceived,  that  it  was  open  to  the  arbitrator  to  have 
a  further  meeting  or  not,  according  as  the  exigency  of  the  matter 
might  require,  and  that  if  the  matter  did  not  require  a  further 
meeting,  he  might  have  properly  made  his  award  without  one. 
This  is  the  view  I  take  of  the  first  question. 

With  regard  to  the  second  question,  we  must  look  to  the  situa- 
tion in  which  these  parties  stood.  There  were  questions  upon 
the  accounts  which  might  have  to  be  discussed.  The  accounts 
were  to  be  examined,  and  it  might  be  material  that  each  party 
should  have  access  not  only  to  the  books,  but  also  to  the  accountant 
who  was  examining  them  for  the  purpose  of  drawing  conclusions 
from  them.    Mr.  Shelton  seems  to  have  been  perfectly  familiar 
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\nth  the  accoants  and  the  books  ;  the  other  party  had  not  had  the      Harvby 

same  opportunities.     The  arbitrator  distinctly  states,  that  the  books     sheltov. 

^ere  to  be  left  with  him,  and  that  either  party  was  to  be  at  liberty 

to  examine  such  books  in  his  presence.    It  does  not  appear  whether 

Mr.  Shelton  ever  availed  himself  of  that  right,  but  my  impression 

from  the  affidavits  is,  that  he  did  not  ;  though  he  certainly  had 

a  right  to  attend  Mr.  Norris  to  look  at  the  books.     I  think  it  must 

be  considered  that  he  had  a  right  to  make  such  communications  to 

Mr.  Norris,  who  was  not  the  Judge,  but  merely  an  assistant  on  that 

occasion.    Mr.  Harvey,  whatever  might  have  been  his  right,  seems, 

with  the  consent  of  Mr.  Norris,  to  have  gone  a  very  considerable 

^length,  for  he  attended  Mr.  Norris,  had  an  opportunity  of  seeing       [*46i  ] 

the  abstracts  and  extracts  which  Mr.  Norris  had  made  from  the 

accounts,  which   he  corrected  and  checked  by  the  books,   and, 

according  to  the  statement,  Mr.  Norris  was,  in  general,  satisfied 

with  what  was  done.    It  does  not  appear  that,  at  the  period  to 

^hich  I  am  now  referring,  he  had  had  any  communication  whatever 

with  the  arbitrator. 

The  matter  seems  to  have  gone  on  till  the  month  of  December, 
1843,  when  this  circumstance  took  place :  Mr.  Norris  found  himself 
in  difficulty  with  respect  to  the  sum  of  350Z. ;  he  communicated  it 
to  Mr.  Wakefield,  who  also  had  a  difficulty  on  it,  and  Mr.  Wake- 
field then  summoned  Mr.  Shelton,  one  of  the  litigant  parties,  to 
attend  him,  for  the  purpose  of  explaining  this  matter.    It  is  greatly 
to  be  regretted  that  he  did  not,  at  the  same  time,  summon  Mr. 
Harvey  to  attend  him.    I  must  assume  that  Mr.  Harvey  had  an 
interest  in  the  question  respecting  the  item  of  860Z.,  because  the 
account  was  to  be  taken  in  which  he  was  interested  ;  however,  Mr. 
W&kefield  sends  for  Mr.  Shelton  for  his  opinion,  consults  him  on 
the  matter,  and  after  that  consultation  and  in  the  absence  of  Mr. 
Harvey,  he  becomes,  in  some  way  or  other,  satisfied  in  respect  of 
that  item  of  8S0{.    Whether  the  result  of  such  satisfaction  was 
accordant  with  or  contrary  to  the  interest  of  Mr.  Harvey  does  not 
appear.    There  is  no  proof,  nor  in  such  a  case  do  I  apprehend 
there  could  be  proof,  that  the  result  to  which  Mr.  Wakefield  came 
was  in  any  way  prejudicial  to  Mr.  Harvey.     However,  we  have  this  • 

state  of  things:  a  question  arises  affecting  the  interest  of  Mr. 
Harvey;  the  Judge  has  a  private  interview  with  one  party,  dis- 
cusses the  matter  with  him,  and  through  the  representations  made 
by  that  one  in  the  absence  of  the  other,  he  becomes  satisfied,  and 
comes  to  a  conclusion  on  it. 
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Habvet         a  similar  proceeding  took  place  on  a  subseqaent    occasion. 

Shbltok.  There  were  other  items  in  respect  of  which  diflSculties  again  arose ; 
[  462  ]  Mr.  Shelton  is  again  summoned,  the  other  party  is  not  sommoned ; 
Mr.  Shelton  has  a  private  interview  with  the  arbitrator,  the  matter 
is  discussed  between  them,  explanations  are  given,  the  result  of 
which  explanation  is,  that  the  arbitrator  is  satisfied,  and  the  interest 
of  Mr.  Harvey,  whether  for  or  against  him,  is  again  bound  by  the 
decision  of  the  arbitrator  (so  far  as  it  can  be  binding),  which  wm 
made  in  his  absence. 

It  is  so  ordinary  a  principle  in  the  administration  of  justice,  that 
no  party  to  a  cause  can  be  allowed  to  use  any  means  whatsoever  to 
influence  the  mind  of  the  Judge,  which  means  are  not  known  to 
and  capable,  of  being  met  and  resisted  by  the  other  party,  that  it  is 
impossible,  for  a  moment,  not  to  see,  that  this  was  an  extremely 
indiscreet  mode  of  proceeding,  to  say  the  very  least  of  it.    It  is 
contrary  to  every  principle  to  allow  of  such  a  thing,  and  I  wholly 
deny  the  difference  which  is  alleged  to  exist  between  mercantile 
arbitrations  and  legal  arbitrations.    The  first  principles  of  justice 
must  be  equally  applied  in  every  case.     Except  in  the  few  cases 
where  exceptions  are  unavoidable,  both  sides  must  be  heard,  and 
each  in  the  presence  of  the  other.    In  every  case  in  which  matters 
are  litigated,  you  must  attend  to  the  representations  made  on  both 
sides,  and  you  must  not,  in  the  administration  of  justice,  in  what- 
ever form,  whether   in  the  regularly  constituted  Courts  or  in 
arbitrations,  whether  before  lawyers  or  merchants,  permit  one  side 
to  use  means  of  influencing  the  conduct  and  the  decisions  of  the 
Judge,  which  means  are  not  known  to  the  other  side. 
[  463  ]  It  is  argued  in  this  case,  that  there  has  here  been  equal  fault  on 

the  other  side,  and  that  Lord  Eldon,  from  whom  every  word  that 
has  fallen  is  entitled  to  the  most  profound  attention,  has  said,  that 
if  an  act  of  this  sort  is  called  in  question,  the  party  who  seeks 
relief  ought  not  himself  to  be  to  blame.  It  is  stated,  on  this 
occasion,  that  in  the  matter  of  this  reference,  Mr.  Harvey,  who 
now  complains,  has  himself  been  guilty  of  just  the  same  erroneous 
conduct  as  Mr.  Shelton,  and  that  as  to  Mr.  Shelton  it  was  not  his 
spontaneous  act,  for  that  he  remained  passive  until  he  was  invited 
by  the  arbitrator  to  attend.  The  truth  of  this  matter  does  not 
appear  satisfactorily  upon  the  affidavits;  but  with  respect  to  the 
letter  of  the  19th  of  January,  1844, 1  cannot  allow  such  a  matter 
to  pass  without  expressing  my  disapprobation  of  it.  Mr.  Harvey, 
in  my  opinion,  was  acting  extremely  wrong  in  writing  such  a  letter 


vol*.  liXIV. ; 
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to  the  arbitrator,  unless  he  sent  a  copy  of  it  to  the  other  side ;  1 
conceive  that  he  was  at  liberty  to  make  his  own  representation, 
provided  he  imparted  it  to  the  other  side,  but  otherwise  it  was 
wrong.  This  sort  of  misconduct  sometimes,  though  rarely,  occurs 
here ;  long  statements  are  occasionally  sent  to  me  by  one  side  ;  but 
I  hand  them  over  to  the  other  side,  and  take  care  that  no  kind  of 
communication  is  made  to  me  without  the  other  party  knowing 
it.  I  think  the  arbitrator  should  have  done  so  with  that  letter, 
and  there  being  no  proof  that  it  was  ever  sent  to  Mr.  Shelton, 
I  cannot  let  the  circumstance  pass  without  expressing  my 
disapprobation. 

Though  there  was  some  statement  made  to  the  arbitrator  by 

Mr.  Harvey,  I  do  not  know  what  it  was,  unless  I  can  collect  it 

from  the  letter  of  the  19th  of  January;  but  assuming  a  private 

statement  to  have  been  made,  I  must  add,  that  if  there  had  also 

been  a  private  interview,  and  an  erroneous  and  improper  private 

interview,  *between  Mr.  Harvey  and  the  arbitrator,  I  should  have 

found  it  very  difficult  to  say,  that  this  species  of  misconduct  on  the 

one  side  was  to  be  an  excuse  for  the  mode  of  proceeding  which  was 

adopted  on   the  other.     This  is  not  a  matter  of  mere  private 

consideration  between  two  adverse  parties,  but  a  matter  concerning 

the  due  administration  of  justice,  in  which  all  persons  who  may 

ever  chance  to  be  litigant,  in  Courts  of  justice  or  before  arbitrators, 

have  the  strongest  interest  in  maintaining  that  the  principles  of 

jastice  shall  be  carefully  adhered  to  in  every  case. 

Under  these  circumstances,  I  am  of   opinion  that  this  award 
cannot  stand,  and  I  must  therefore  grant  this  motion. 


Habvbt 

V. 

Sheltok. 


[  '^fi*  ] 


[Another  point  arose  in  this  discussion,  with  regard  to  the  time 
at  which  the  application  was  made,  which  it  is  thought  unnecessary 
to  retain  here.] 


MACKENZIE    v.    TAYLOR  (l). 

(7  Beav.  467—470.) 

Bxecutors  directed  to  convert  and  invest  the  testator's  property,  allowed 
it  to  be  enjoyed  in  specie  by  the  tenant  for  life.  Three  years  after  her 
death,  they  accounted  for  the  value  and  paid  it  into  Court :  Held,  that  they 
ought  to  pay  interest  from  the  death  of  the  tenant  for  life  to  the  day  of  such 
payment 

A  residuary  estate  was  divisible  amongst  several  persons.  An  account 
was  made  up,  and  the  adults  received  their  shares.    The  infants  filed  a  bill 

(1)  HiUiard  v.  Ful/ard  (1876)  4  Oh.  D.  389,  46  L.  J.  Ch.  43,  35  L.  T.  750. 


1844. 
Julfj  17. 

Bolls  Court. 

Loid 

Langdale, 

M.R. 

[467] 
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Mackknzib  ^or  an  account  against  the  executors  and  the  other  residuary  legatees.     Thi& 

t.  latter  being  satisfied » deprecated  the  proceedings.    The  accounts  turned  out 

Tatlob.  ^  1^  substantially  correct :  Held,  that  the  costs  were  payable  out  of  the 

plaintiffs'  share  alone. 

The  testator  gave  his  residuary  personal  estate  to  his  executors 
and  trustees,  upon  trust,  as  soon  as  convenient  after  his  death,  to 
convert  into  money,  and  invest  the  same.  One  moiety  of  the 
residue  was  given  to  Mr.  Newton,  and  one-fourth  was  given  to 
Mrs.  Mackenzie  for  life,  with  remainder  to  her  children. 

The  testator  died  in  1824,  and  Mrs.  Mackenzie  died  in  1832. 
This  bill  was  filed  by  her  children  against  the  executors  and 
Mr.  Newton  for  the  administration  of  the  estate.  The  execators, 
but  with  the  concurrence  of  Mrs.  Mackenzie,  had  neglected  to 
convert  and  invest  a  part  of  the  testator's  property,  but  three  years 
after  her  death,  they  accounted  for  the  value,  and  paid  the  amount 
into  Court.    This  gave  rise  to  the  first  question. 

The  second  question  was  as  to  the  costs.  It  appeared  that  the 
executors  had  accounted  to  Newton  for  his  share  of  the  residue : 
being  satisfied,  he  by  his  answer  objected  to  the  proceedings,  and, 
at  the  first  hearing,  resisted  the  taking  of  any  accounts.  On  the 
cause  coming  on  for  further  directions,  the  costs  had  to  be  provided 
for;  and  as  the  circumstances  of  the  case  were  not  such  as  to 
render  the  executors  liable  to  pay  the  costs,  the  question  was, 
whether  the  costs  were  to  be  paid  out  of  the  whole  residue, 
including  that  received  by  Newton,  or  out  of  the  plaintiflTs' 
share  only. 

L  *68  ]  Mr.   George   Turner  and  Mr.   Hitchcock,   for  the  plaintiffs, 

contended  that  the  executors  were  chargeable  with  interest  on  that 
part  of  the  estate  which  they  had  neglected  to  convert ;  and  that  as 
this  was  a  suit  for  the  administration,  the  whole  residue  ought  to 
bear  the  costs. 

Mr.  Baily  for  the  widow  of  the  testator. 

Mr.  Kindersley  and  Mr.  Piggotty  for  the  executors  and  Mr. 
Newton,  contended,  that  as  the  executors  had,  with  the  concurrence 
of  Mrs.  Mackenzie,  and  for  the  convenience  of  her  family,  refrained 
from  converting  this  part  of  the  property,  they  ought  not  to  be 
charged  with  interest. 

Secondly,  that  as  Mr.  Newton,  who  had  received  his  share,  was 
perfectly  satisfied  with    the    accounts,  and   had  deprecated    all 
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Ltigation,  he  ought  not  to  be  ordered  to  pay  any  portion  of  the    Mackenzie 
losts  of  the  suit  out  of  his  portion  of  the  residue.  Tatlor. 

Mr.  Turner,  in  reply. 

The  Master  of  the  Rolls  : 

There  are  two  questions  in  this  case.  The  first  is,  whether  the 
executoTB  fiind  trustees  are  to  be  charged  with  interest  on  the  infant's 
share  of  the  property  or  on  any  part  of  it ;  the  other  relates  to  the 
costs  of  the  suit. 

It  seems  that  the  executors  rendered  an  account  which  turned  out 
to  be  nearly  correct,  except  as  to  the  value  of  a  steam-engine,  and 
as  to  that  sum,  I  am  of  opinion  that  no  interest  is  chargeable. 
With  respect  to  the  rest,  it  was  given  to  Mrs.  Mackenzie  for  life,  with 
remainder  to  *her  children.    It  seems  that  the  testator's  property      [  **6»  ] 
consisted  of  matters  capable  of  personal  enjoyment,  and  no  doubt 
the  strict  duty  of    the  trustees  was  to  convert  and  invest  the 
produce,  and  then  to  pay  the  income  to  the  tenant  for  life,  and 
preserve  the  corpus  for  the  children.     This  was  not  done  on  this 
occasion,  but  the  tenant  for  life  was  allowed  to  have  the  enjoyment 
during  her  life ;  the  executors  have,  however,  charged  themselves 
^iih  the  value  of  those  articles  not  converted  into  money.    There 
can  be  no  doubt  of  what  was  the  duty  of  the  executors ;  the  tenant 
for  life  acquiesced,  and  therefore  had  no  right  or  reason  to  com- 
plain ;  but  that  does  not  apply  to  the  children,  whose  interest  was 
neglected.    I  am  of  opinion  that  the  executors  are  chargeable  with 
interest  at  the  rate  of  4  per  cent,  from  the  death  of  the  tenant  for 
life  to  the  time  when  the  money  was  paid  into  Court. 

With  respect  to  the  costs,  the  bill  was  filed  by  the  infants  for 
an  accoant  of  the  residue.  It  appears  that  a  distribution  had 
previously  been  made,  of  all  the  property  except  the  share  of  the 
infants.  The  question  is,  whether  the  distribution  was  satisfactory 
to  Newton.  It  appears  from  the  scope  of  his  answer  that  he  was 
Batisfied  with  the  account  stated :  and  he  resisted  the  account  at 
the  hearing.  Taking  the  whole  transaction,  is  it  not  clear  that  the 
bill  was  filed  for  the  benefit  of  the  infants  alone  ?  I  do  not  see  any 
reason  for  charging  one  who  does  not  require  the  accounts  to  be 
^ken,  with  the  costs  of  a  proceeding  which  he  resists. 

li  the  accounts  had  been  unsettled,  then  it  would  have  been  tor 
the  benefit  of  all  that  they  should  be  taken,  and  each  ought  then 
^  contribute  towards  the  expense.     Newton  had  received  all  he 


l£4 
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Mackknzib    required,  and  I  think  from  his  answer  he  precluded  himself  from 
Taylor,      having  the  accounts  *taken.     There  is  no  reason  for  charging  him 
[  '^TO  ]       with  the  costs  of  these  proceedings ;  they  must  be  paid  oat  of  the 
fund  recovered  by  the  suit. 


1844. 

March  19,  20. 

May  6. 

Rolls  OmH. 

Lord 

Langdalb, 

M.R. 

[476] 


[  '^76  ] 


GOYMOUK    V.    PIGGR 

(7  Beav.  475—482 ;  S.  C.  13  L.  J.  Ch.  322 ;  8  Jur.  526.) 

Laud  was  devised  to  A.  for  life,  with  remainder  to  her  first  child  axid  his 
or  her  heirs;  but  if  such  child  should  die  under  the  age  of  twenty-one 
years  without  leaving  issue,  then  in  like  manner  to  the  second,  third,  and 
every  other  child  of  A.,  regard  being  had  to  their  seniority,  and  to  their 
respective  deaths  under  age  without  leaving  lawful  issue;  for,  in  case 
of  issue,  it  was  the  testator's  will  that  they  should  inherit  the  estate,  and 
he  thereby  gave  the  same  to  him  or  her,  and  to  his  or  her  heirs  accordingly. 
But  in  case  A.  died  without  leaving  issue  of  her  body,  or,  having  issue, 
such  issue  should  die  under  the  age  of  twenty-one  without  leaving  issue, 
then  he  devised  the  estate  over. 

A.  never  had  any  issue :  Held,  that  she  took  a  life  estate  only. 

Joshua  Nunn,  by  his  will,  dated  in  June,  1787,  devised  the 
estate  in  question,  which  was  of  copyhold  tenure,  to  his  wife 
Protesia  for  life.  After  her  decease,  he  devised  the  same  to  his 
daughter  Mary  Ann  Nunn  for  life,  and  from  and  after  her  decease, 
he  gave  the  same  to  the  first  child  of  the  body  of  Mary  Ann  Nunn, 
whether  male  or  female,  and  to  his  or  her  heirs  or  assigns  for  ever ; 
but  if  such  child  should  depart  this  life  under  the  age  of  twenty- 
one  years,  without  leaving  issue  of  his  or  her  body  lawfully 
begotten,  then  *he  devised  the  estate  to  the  second  child  of  the 
body  of  his  said  daughter  Mary  Ann  Nunn,  and  to  the  heirs  and 
assigns  of  such  second  child ;  and  in  case  the  second  child  should 
die  under  the  age  of  twenty-one  years,  and  without  leaving  issue  of 
his  or  her  body  lawfully  begotten,  then  he  devised  the  estate  to  the 
third  child  of  the  body  of  his  said  daughter  Mary  Ann  Nunn,  and 
so  on  to  the  fourth,  fifth,  and  all  and  every  other  child  and  children 
of  the  body  of  his  said  daughter  to  be  begotten  as  aforesaid,  regard 
being  had  to  the  seniority  of  age  and  priority  of  birth  of  such  child 
and  children,  and  to  their  several  and  respective  deaths  under  age, 
and  without  leaving  lawful  issue  of  their  bodies ;  for,  in  case  of 
issue,  it  was  the  testator's  will  that  such  issue  should  inherit  the 
aforesaid  estate,  and  he  thereby  gave  the  same  to  him,  or  her,  and 
to  his  or  her  heirs  accordingly. 

But  in  case  his  daughter  Mary  Ann  departed  this  life  without 
leaving  issue  of  her  body  lawfully  begotten,  or,  having  issue,  such 
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sue  ahonld  die  onder  the  age  of  twenty-one  years  without  leaving     Qoymouji 
sue  lawfully  to  be  begotten  as  aforesaid,  then  he  devised  the       pi^k. 
state,  with  the  appurtenances,  to  Mary  Ann  Goymour  for  her 
ie,  and  after  her  decease  he  gave  the  same  to  Nunn  Goymour 
D  fee. 

The  testator  died  in  1787 ;  his  wife  Protesia  died  in  1801 ;  where- 
ipon  the  devised  estate  became  vested  in  the  daughter  Mary  Ann, 
Lhe  ^iie  of  the  defendant  Pigge.  She  died  in  1832,  without  having 
had  any  child ;  but  having  in  1816  suffered  a  customary  recovery 
oi  the  property,  under  which  the  defendant  claimed.  The  plaintiff 
was  the  heir  of  Nunn  Goymour,  to  whom  the  estate  was  given  in 
fee  in  the  events  contemplated  by  the  will ;  and  Mary  Ann  Goymour, 
hia  ^mother,  having  died  in  1801,  he  by  this  bill  made  claim  to  the       [  ^^77  ] 

estate. 
The  principal  question  was,  whether  Mrs.  Pigge  was,  under  the 

limitations  contained  in  the  above  will,  tenant  in  tail,  or  tenant  for 

lile  only. 

Mr. Kindersley  and  Mr.  E.  Q.  White  for  the  plaintiff: 

^    *    The  limitation  over  is  limited  to  a  failure  of  the  objects  of 
the  •prior  hmitation :  EUicombe  v.  Gompertz  (i) ;  and  consequently       [  •*78  ] 
the  liie  estate  of  Mrs.  Pigge  was  not  enlarged  by  the  subsequent 
devise  on  the  death  of  Mrs.  Pigge  without  leaving  issue.  Sec.  *  ^  * 

Mr.  Turner  and  Mr.  Chandless,  contra  : 

The  daughter,  Mrs.  Pigge,  took  an  estate  tail,  which,  with  all 
the  subaequent  remainders,  has  been  destroyed  by  the  customary 
recovery.  A  gift  to  A.  for  life  with  a  limitation  over,  in  case  of 
A-'sdying  without  issue, |)ri?7kt/aci>,  gives  an  estate  tail  to  A.:  it 
is  for  the  plaintiff  to  make  out  the  contrary.     ♦     ♦     * 

Here  it  is  to  be  observed,  that  in  the  gift  to  the  second  and  sub-       [  479  ] 
sequent  children,  the  words  of  limitation  to  his  or  her  heirs,  &c. 
are  omitted,  so  that  they  would  take  estates  for  life,  and  their  issue 
^ould  be  unprovided  for,  unless  you  hold  that  the  mother  took  an 
estate  tail. 

The  limitation  under  which  the  plaintiff  claims  has  been  destroyed 
by  the  recovery. 

Mr.  Rogers,  for  a  mortgagee,  asked  to  have  the  bill  dismissed 
against  him  with  costs. 

(1)  45  E.  E.  234  (3  My.  &  Cr.  127). 
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GOTHOUB  Mr.  Kindersley,  in  reply  : 

PiooB.  The  word  '*  estate/'  in  which  the  gift  to  the  third  and  subsequent 

child  is  expressed,  would  carry  the  fee,  as  in  the  case  of  the  first 
and  second  child ;  and  then  the  testator  afterwards  adds  that 
regard  is  to  be  had  to  the  respective  deaths  of  such  children  under 
age,  and  without  leaving  lawful  issue  of  their  bodies,  &c.  The 
issue,  therefore,  of  the  second  and  subsequent  children  would  be 
provided  for  under  the  prior  limitation. 

[Doe  d.  Oilman  v.  Elvey  (i),  Malcolm  v.  Taylor  (2),  Franks  t. 
Price  (3),  Parr  v.  Swindels  (4),  Tarbuck  v.  Tarbuck  (6),  Hut/^hinson 
V.  Stephens  (6),  Vanderplank  v.  King  (7),  and  other  cases  were  cited.] 

May^         ^HE  MaSTEB  OF   THE   BoLLS  : 

^  48Q  ■]  The  question  is,  what  estate  the  testator's  daughter,  Mary  Ann, 

took  under  the  will  ?  The  defendant  alleges  that  she  took  an  estate 
tail ;  that  a  recovery  of  the  estate  was  suffered ;  and  that  by  reason 
of  such  recovery  and  a  settlement  and  will,  the  estate  became  vested 
in  the  defendant.  The  plaintiff,  on  the  contrary,  alleges  that  the 
will  gave  a  life  estate  only  to  Mary  Ann  Nunn ;  and  if  such  be  the 
case,  he  is  entitled  to  the  estate  under  the  devise  over. 

After  a  devise  to  Protesia  for  life,  there  is  another  distinct  devise 
to  Mary  Ann  for  life ;  it  is  clear  that  the  intention  was  to  give  to 
Mary  Ann  an  estate  for  life  only ;  and  the  question  is,  whether  the 
words  which  the  testator  has  used  are  such  as  necessarily  enlarge 
that  estate  to  an  estate  tail.  The  gift  of  a  life  estate  to  Mary  Ann 
is  immediately  followed  by  gifts  to  the  children,  successively,  in 

[  '481  ]  words  which  probably  give  successive  *e8tates  tail  to  the  children. 
The  testator  contemplated  the  children  of  Mary  Ann  as  the  persons 
who,  after  her,  were  to  have  the  succession ;  and  the  issue  of  the 
bodies  of  the  children,  respectively,  were  to  have  the  succession 
after  them ;  and  such  children  and  issue,  respectively,  being,  by 
the  express  words  he  has  used,  shown  to  be  in  his  contemplation, 
he  has  used  the  words  upon  which  the  question  arises,  **  in  case  my 
said  daughter  Mary  shall  depart  this  life  without  leaving  issue  of 
her  body  lawfully  begotten,  or  having  issue,  such  issue  shall  die 
under  the  age  of  twenty-one  years  without  leaving  issue  lawfully  to 

(1)  7  R.  B.  579  (4  East,  313).  (5)  51  E.  E,  204  (4  L.  J.  (N.  S.)  Ch. 

(2)  34  E.  B.  117   (2  Euss.  &  My.      129). 

416).  (6)  44  E.  E.  72  (1  Keen,  240). 

(3)  52  E.  E.  97  (3  Beav.  182).  (7)  Soepost,  p.  186  (3  Hare,  1). 

(4)  28  E.  E.  90  (4  Euss.  283). 
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be  begotten  as  aforesaid."    I  am  of  opinion  that  these  words  must 

be  construed  with  reference  to  the  preceding  clauses,  and  that  the 

words  ''issae  of  the  body/'   when  used  with  reference  to  the 

daughter,  must  be  understood  to  mean  the  ''  children/'  to  whom, 

subject  to  the  daughter's  life  estate,  the  property  is  previously 

devised.     It  is  as  if  the  testator  had  said,  "  in  case  my  daughter 

shall  depart  this  life  without  having  any  child,  or  having  children, 

such  children  shall  die  under  twenty-one  years  of  age  without 

leaving  lawful  issue."    The  issue  of  the  children  being  issue  of  the 

mother,  the  estate  was  to  go  over  only  in  the  event  of  there  being 

no  issue  of  the  mother,  but  still  the  words  do  not  appear  to  me  to 

be  such,  as  to  connect  the  life  estate  given  to  the  mother  with  the 

implied  gift  to  the  issue,  and  to  give  to  the  mother  an  estate  tail  by 

implication. 

I  am  therefore  of  opinion,  that  Mary  Ann,  the  testator's  daughter, 
upon  the  true  construction  of  the  will,  took  only  an  estate  for  life, 
and  that  the  plaintiff  is  now  entitled  to  the  estate  under  the  devise 
over. 

Let  an  account  be  taken  of  the  rents  for  six  years  before  the  bill 
^as  filed,  and  declare  that  the  defendant  *Pigge  was  not  entitled 
to  make  the  mortgage  of  the  29th  of  September,  1837,  to  Yeargitt, 
and  that  he  ought  to  redeem  the  same. 


OOTHOUB 

r. 

PlOOE. 


[  •482  ] 


MADEN  V.  VEEVERS  (1). 

(7  Beav.  489—491.) 

A  defendant  admitted  the  possession  of  documents,  but  stated  tliat  they 
were  all  prepared  and  made  since  the  dispute  arose,  in  contemplation  of  the 
litigation  of  that  dispute,  and  her  defence  against  the  plaintiffs  claim :  but 
she  did  not  connect  them  with  her  professional  advisers :  Held,  that  they 
were  not  priyileged,  and  ought  to  be  produced. 

A  biU  was  filed,  insisting  on  a  partition  already  made  between  the 
plaintiff  and  defendant,  who  were  tenants  in  common.  The  bill  contained 
an  alternative  prayer  for  a  partition  under  the  Court.  The  defendant 
insisted  on  the  invalidity  of  the  partition,  but  admitted  the  possession  of 
docoments  showing  the  manner  in  which  she  had  since  dealt  with  her  share 
of  the  property.  Held,  that  the  plaintiff  had  an  interest  in  them,  if  it  were 
oxdy  for  the  purpose  of  ascertaining  who  were  tenants  in  common  with  him. 

*    *    The  plaintiffs,  the  defendant,  and  others,  had  been  or  were 

tenants  in  common  of  certain  lands  and  coal  mines.    A  partition 

had  been  made  by  agreement  between  the  parties  in  1812.    The 

defendant,  Mrs.  Veevers,  was  then  under  coverture,  and  had  not 

(I)  Anderton  v.  Bank  of  British  Cdtmbia  (1876)  2  Ch.  D.  at  pp.  644,  666, 
45  L.  J.  Ch.  449,  35  L.  T.  76. 


1844. 

June. 

July  SI. 

Rolls  Court. 

Lord 

Lanodale, 

M.R. 

[489] 
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Madkn       ooncarred  in  any  fine  so  as  to  bind  her  estate.    The  object  of  the 
Veevebs.     bill  was  either  to  eBtablish  the  partition,  or,  in  the  alternative,  to 
effect  a  partition  by  means  of  the  usual  commission  issuing  oat  of 
this  Court. 

The  defendant,  Mrs.  Veevers,  by  her  answer  stated,  that  she  had 
certain  deeds  and  documents  mentioned  in  the  schedule,  but   she 
said  that  the  same  deeds,  documents,  &c.,  specified  in  the  first  part 
of  the  schedule,  related  exclusively  to  the  title  of  the  defendant,  and 
of  the  several  parties,  thereinbefore  mentioned,  entitled  under  the 
appointment  executed  by  her,  and  under  the  will  of  Sugar  Veevers, 
in  and  to  the  several  estates,  hereditaments,  <&c.  whereto  she  and 
such  several  other  parties  were  respectively  entitled  ;  and  she  sub- 
mitted she  was  not  bound  to  produce  them,  and  she  said  that  the 
several  documents,  papers,  and  writings  in  the  second  part  of  the 
schedule,  **  related  wholly  and  exclusively  to  the  dispute  between 
[  *490  ]       the  defendant  and  the  said  complainant,  "^respecting  the  defendant's 
aforesaid  title  to  the  said  estates,  hereditaments,  and  premises, 
whereof,   wherein,    and    whereto   the    defendant  was    possessed, 
interested,  and  entitled,  and  that  the  same  and  each  of  the  last- 
mentioned  documents,  papers,  and  writings  had  been,  respectively, 
prepared  and  made  since  the  said  dispute  arose,  and  with  a  view 
to,  and  in  contemplation  and  prospect  of  the  litigation  of  the  said 
dispute,  and  of  the  defendant's  defence  against  the  claim  of  the 
said  complainant ;  wherefore  the  defendant  submitted  and  insisted, 
that  she  was  not  bound,  and  ought  not  to  be  required  to  produce, 
or  deposit,  or  part  with  the  possession  of  the  several  last-mentioned 
documents,  papers,  and  writings,  or  any  or  either  of  them,  and  she 
declined  so  to  do." 
A  motion  was  made  for  the  production  of  these  documents. 

Mr.  Kindersley  and  Mr.  Rogers^  for  the  plaintiffs. 

Mr.  Turner  and  Mr.  Bacon,  contra. 

The  Master  op  the  Rolls  reserved  judgment. 

July  31       The  Master  op  the  Bolls  : 

In  this  case,  production  is  sought  for  the  documents  stated  in  the 
second  part  of  the  schedule  to  the  defendant's  answer ;  she  says, 
that  they  relate  exclusively  to  the  dispute  between  her  and  the 
plaintiffs  respecting  the  title  to  the  estate  in  question,  and  that 
they  were  all  prepared   and  made  since  the  dispute  arose,  in 
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contemplation  of  the  litigation  of  that  dispute,  and  her  defence  against 
the  plaintiff's  claim.  If  these  documents  *were  cases  laid  before 
counsel,  and  statements  made  by  or  for  her  legal  advisers,  or  com- 
munications made  between  her  and  her  solicitor,  merely  in  the 

relation  of  solicitor  and  client,  she  would  be  entitled  to  protection ; 

but  that  is  not  said,  and  the  answer  does  not  bring  her  within  the 
rule. 

With  regard  to  the  other  documents,  which  show  the  manner  in 

which  she  has  dealt  with  her  own.  share  of  the  property,  I  am  of 

opinion,  that  the  plaintiffs,  as  tenants  in  common,  have  an  interest 

in  them,  if  it  be  only  for  the  purpose  of  ascertaining  who  are  tenants 

in  common  with  them. 
I  am  therefore  of  opinion  that  the  documents  mentioned  in  the 

schedule  must  be  produced. 


Madek 
Vbbvbbs. 

[  •♦^l  ] 


In  ee  watts. 

(7  Beav.  491—492.) 

Special  direction  given  on  an  order  for  taxation,  that  if  the  solicitor 
should  be  unable  to  establish  any  of  the  charges  by  reason  of  the  death  of 
his  clerk,  or  the  absence  of  the  books  and  papers  delivered  to  the  client,  the 
taxing  Master  should  report  specially  thei^eon. 

This  vas  a  petition  for  the  taxation  of  five  bills  of  costs.  One  of 
the  objections  was,  that  the  solicitor  would  be  unable  to  establish 
some  of  his  charges,  in  consequence  of  the  death  of  his  clerk,  and 
of  the  books  and  papers  having  been  delivered  to  the  petitioner  and 
to  other  persons  jointly  liable  who  had  become  bankrupt. 

Mr.  Kinder sley  and  Mr.  Bagslmwe,  for  the  petition. 

Mr.  Turner  and  Mr.  Elrnsley,  contra. 


1844. 
March  23, 

Bolls  OmH. 

Lord 

IAhodalb, 

M.R. 

[491] 


The  Master  of  the  Rolls  having  ordered  the  taxation,  directed, 
that  if  the  taxing  Master  should  find,  that  with  respect  to  any  of 
the  items  in  any  of  the  five  bills  of  costs,  Mr.  Watts  should  be 
unable  to  establish  any  of  *his  charges,  by  reason  of  the  death  of 
Oliver  Orlando  Scott  in  the  aflSdavit  of  Mr.  Watts  named,  or  the 
absence  of  the  books  and  papers  stated  in  the  said  aflBdavit  to  have 
been  delivered  to  the  petitioner  or  the  said  other  bankrupts,  the 
said  taxing  Master  should  report  specially  thereon  to  the  Court. — 
Beg.  Lib.  1843,  A.  762. 

B.U.— VOL.  LXIV.  9 
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r&.s. 


1844. 
March  21,  23. 

Rolls  Omrt. 
Lord 

LA.K6DALE, 

M.a 

[492] 


[  •493  ] 


BECK  V.  BURN  (1). 

(7  Beav.  492—495 ;  S.  C.  13  L.  J.  Ch.  319  ;  8  Jur.  348.) 

Where  the  only  gift  to  a  class  consisted  of  a  direction  to  divide  and  pay, 
upon  the  death  of  the  tenant  for  life :  Held,  upon  the  context,  that  those 
only  took  who  surrived  such  tenant  for  life. 

A  testator  made  a  direct  gift  of  his  real  and  personal  estate  to  his  wife  for  life, 
and  after  her  death  he  directed  his  executors  to  sell  and  *'  divide  and  equally 
pay "  the  produce  amongst  a  class  of  children ;  and  in  case  of  the  death 
of  any  of  the  children  in  the  lifetime  of  the  wife,  leaving  issue,  he  directed 
his  executors  to  ''pay"  unto  the  issue,  his  parent's  share :  Held,  that  those 
childi-en  and  issue  were  alone  entitled  who  survived  the  tenant  for  life. 

This  bill  was  filed  by  the  three  plaintiffs,  on  behalf  of  them- 
selves and  all  other  persons  interested  in  the  freehold  and  copyhold 
estate  of  a  testator,  except  the  defendants. 

The  testator,  by  his  will  dated  in  1801,  gave  and  bequeathed  all 
his  real  and  personal  estate  to  his  wife  for  her  life ;  and  immediatelj 
after  her  decease,  he  directed  his  executors  to  sell  his  freeholds, 
&c.,  and  his  household  furniture,  &c.,  and  to  call  in  monies,  and 
invest  a  sufiScient  sum  in  Consols  to  answer  three  annuities,  which 
annuities,  in  case  of  the  deaths  of  the  annuitants,  were  to  fall  into 
the  residue  of  his  personal  estate,  and  be  divided  as  after  mentioned. 

The  testator  proceeded  as  follows:  "And  with  respect  to  the 
residue  of  the  produce  of  sale  of  my  said  *freehold,  copyhold,  or 
leasehold  estates,  household  furniture,  books,  plate,  linen,  and 
china,  and  other  household  stuff,  hereinbefore  directed  to  be  sold, 
and  money  due  upon  bonds  or  otherwise,  and  other  the  rest, 
residue,  and  remainder  of  my  real  and  personal  estate,  I  direct  my 
executors  to  divide  and  equally  pay  the  same,  to  and  amongst  all 
and  every  the  children  born  in  lawful  wedlock  of  my  brothers  and 
sisters,  and  to  and  amongst  all  and  every  the  children  bom  in 
lawful  wedlock  of  my  said  dear  wife's  brothers  and  sisters,  share 
and  share  alike.  And  my  further  will  and  meaning  is,  that  in  case 
of  the  death  of  any  or  either  of  the  above-mentioned  children  in 
the  lifetime  of  my  said  dear  wife,  leaving  issue,  then  and  in  that 
case,  I  hereby  direct  my  said  executors,  to  pay  unto  the  issue  of 
such  child  or  children  his,  her,  or  their  parents'  share  equally 
between  them,  share  and  share  alike.  And  my  further  will  and 
meaning  is,  that  as  the  several  annuitants  die,  I  hereby  direct  that 
their  said  annuities,  as  they  respectively  fall  into  the  residue  of  my 
personal  estate,  and  the  stock  wherein  they  are  invested,  shall  go 

(1)  This  ie  a  somewhat  peculiar  case,  Adams  v.  Eobarts  (1858)  25  Beav. 
not  unfrequently  cited  in  argument,  658.  It  does  not  appear  to  have  been 
but  doubted  by  RoMTLLY,  M.  R.  in      followpd.— O.  A.  S. 
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and  be  equally  divided  amongst  all  and  every  the  children  above 
mentioned,  and  the  issae  of  such  deceased  child  or  children,  share 
and  share  alike." 

The  testator  died  in  1818,  at  which  time  all  the  brothers  and 
sisters  both  of  himself  and  wife  were  dead. 
His  widow  died  in  1837. 

William  Wilson,  a  nephew  of  the  testator,  died  in  his  lifetime. 
Samuel  Verry,  a  nephew  of  the  testator's  wife,  died  in  her  lifetime 
without  leaving  any  issue,  and  Robert  Stone,  a  nephew  of  the 
widow,  also  died  in  the  widow's  lifetime. 

Mr.  Spence  and  Mr.  Wood,  for  the  plaintiffs : 
The  life  estate  is  given  to  the  wife  directly,  and  there  is  no  gift 
to  the  trustees  until  her  death.  There  is  no  gift  whatever  to  the 
class,  except  in  the  direction  to  divide  and  pay,  and,  therefore, 
there  was  no  vesting  until  the  period  at  which  the  sale,  division, 
and  payment  were  to  take  place;  consequently  those  only  who 
Borvived  the  tenant  for  life  attained  vested  interests,  and  became 
entitled  to  participate  in  the  fund. 

Mr.  Turner  and  Mr.  Maxwell,  contra,  contended,  that  there 
was  a  gift  to  a  class,  which  vested  immediately  on  the  death  of  the 
testator,  and  that  the  payment  alone  was  postponed  for  the 
convenience  of  the  estate.  That,  therefore,  the  representatives  of 
those  who  survived  the  testator,  but  died  in  the  lifetime  of  the 
widow,  were  entitled  to  share  in  the  fund. 

The  following  cases  were  cited  :  BiUingsley  v.  Wills  (i),  Viner  v. 
Francis  (2),  Batsford  v.  KehheU{z),  Walker  v.  Mainify,  Leeming  v. 
SherraU(5),  Gray  v.  Garman  (6),  HallifaxY.  Wilson  {7). 

Mr.  Stinton,  Mr.  Elderton,  Mr.  Shebbeare,  Mr.  Cory,  Mr.  Ellis, 
and  Mr.  Miller  for  other  parties. 

Mr.  Spence,  in  reply. 

The  Master  of  the  Bolls  reserved  judgment. 

The  Master  of  the  Bolls  : 

The  testator  in  this   will  has  described  a  class  of  children, 
amongst  whom  the  residuary  estate  is  to  be  divided,  after  the 
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death  of  his  wife,  to  whom  he  has  given  his  real  and  personal 
estate  for  life.  He  has  made  no  direct  gift  to  the  children,  nor  to 
any  trustee  for  them  ;  but  he  has  directed  the  whole  to  be  sold  and 
"divided  and  equally  paid  "  amongst  the  children,  &c.     • 

I  am  of  opinion,  upon  the  construction  of  this  will,  that  the 
direction  to  "divide  and  pay"  applies  to  such  persons  only  as 
might  answer  the  description  at  the  time  of  distribution ;  and  that 
the  class  to  take,  consists  of  such  children  as  should  be  living  at 
the  death  of  the  wife,  and  the  issue  of  any  who  should  die  in  the 
lifetime  of  the  wife,  leaving  issue,  such  issue  being  living  at  the 
period  of  distribution. 

The  effect  therefore  is,  that  the  children  who  died  in  the  lifetime 
of  the  tenant  for  life,  and  their  issue  who  died  in  the  lifetime  of 
the  tenant  for  life,  are  excluded. 

1  do  not  say  that  in  all  cases  where  there  is  only  a  direction  to 
''pay*"  it  excludes  all  those  who  may  not  be  Uving  at  the  time  of 
distribution.     That  must  always  depend  on  the  context  of  the  will. 

Decree. — Declare,  that  the  residuary  estate  "was  divisible 
amongst  such  only  of  the  children  of  the  testator's  brothers  and 
sisters,  and  of  his  widow's  brothers  and  sisters,  and  of  the  issue 
of  any  such  child  deceased  in  the  lifetime  of  the  said  testator's 
widow,  as  were  living  at  the  death  of  the  testator's  said  widow,  such 
issue  taking  the  share  which  their  parents  would  have  taken  if 
living  at  the  death  of  the  testator's  said  widow."  And  that 
William  Wilson,  Samuel  Verry,  and  Eobert  Stone  did  not  respec- 
tively become  entitled  to  any  share  or  interest  in  the  said  testator's 
residuary  estate. 
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In  re  TRYON  (1). 

(7  Beav.  496—499.) 

Taxation  ordered,  after  payment  under  protest,  the  payment  being  insisted 
on  as  a  condition  for  parting  with  a  deed  necessary  to  complete  a  purchase. 

A  party  named  trustee  without  his  sanction,  and  called  on  to  disclaim,  is 
authorised  in  taking  the  opinion  of  counsel  as  to  his  obligation  to  execute 
a  disclaimer. 

Generally  country  solicitors  are  not  allowed  the  costs  of  a  journey  to 
London  to  examine  abstracts  there,  unless  there  be  some  specialty. 

This  was  a  petition  for  the  taxation  of  a  bill  of  costs,  which  had 
been  paid. 

{I)  In  re    Johnson    and    Weatherall      variation,  nom.  S^>r(r  tC- Co.  v.  t7o/i«so*i 
(1887)  37  Ch.  D.  433,  439 ;  affd.  with  a      and  Wcathtrall  (1890)  15  App.  Las.  203. 
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The  petitioners  had  sold  an  estate  vested  in  them  as  trustees,        in  re 
and  two  terms  of  years  having,  on  a  former  purchase,  been  assigned        **^^^' 
to  Mr.  Curling  to  attend  the  inheritance,  the  petitioners  applied  to 
him  to  re-assign  them  to  new  trustees  for  the  present  purchaser. 
This  he   refused  to  do,  alleging  that  his  name  had  been  used 
without  his  authority,  and  that  he  had  never  accepted  the  trusts. 

Mr.  Curling  was  thereupon  requested  to  execute  a  deed  of 
disclaimer  ;  he  ultimately  consented  to  do  so,  upon  an  undertaking 
to  pay  his  costs  and  expenses. 

Mr.  Tryon,  who  was  residing  at  Deal,  was  employed  by  Mr. 
Curling  as  his  solicitor,  on  the  occasion.  He  perused  the  abstract 
of  the  different  deeds,  and  also  the  deed  of  disclaimer,  and  he  took 
the  opinion  of  counsel  as  to  Mr.  Curling's  obligation  to  execute 
the  deed  of  disclaimer,  and  made  a  journey  up  to  London  to  compare 
the  deeds  with  the  abstract.  In  August,  1843,  he  delivered  his  bill 
of  costs,  amounting  to  261.  18s.,  in  which  he  charged  71.  Is.  for 
obtaining  counsers  opinion,  and  121.  for  his  journey  to  London  and 
expenses  there.  The  bill  having  been  objected  to,  Mr.  Tryon 
offered  to  reduce  it  by  the  sum  of  51.  5«.,  but  refused  to  *part  with  [  **^^  1 
the  deed  of  disclaimer  until  he  received  payment  of  the  balance. 

The  deed  of  disclaimer  being  necessary  for  the  completion  of  the 
purchase,  the  amount  of  the  bill  after  deducting  the  62.  58.  and 
making  an  addition  of  ISs.  Ad.  was,  on  the  23rd  of  November,  1843, 
sent  by  a  clerk  to  Mr.  Tryon's  London  agents,  with  a  letter,  stating 
that  the  sum  was  paid  under  protest,  for  the  purpose  of  obtaining 
the  deed,  and  without  prejudice  to  the  petitioner's  right  to  tax  or 
otherwise  question  the  bill  of  costs.  On  the  same  day,  Mr.  Tryon's 
agents  wrote  to  the  solicitor  of  the  petitioners,  stating  that  they 
had  placed  the  sum  of  221.  Gs.  4rf.  to  Mr.  Tryon's  credit  with  the 
executors,  which,  according  to  his  instructions,  they  had  received 
in  satisfaction  of  his  claims,  for  the  purpose  of  closing  this  account 
and  avoiding  all  dispute. 

The  petitioners'  solicitor,  however,  immediately  returned  an 
ans\ver,  stating  that  the  222.  68.  M.  was  paid  upon  the  terms  stated 
in  the  letter  left,  and  upon  no  other ;  and  if  they  did  not  think  fit 
to  receive  it,  he  offered  to  return  the  deed,  on  receiving  back  the 
money,  and  to  consider  that  they  refused  to  deliver  up  the  deed. 

In  answer  to  this  letter,  Mr.  Tryon's  agents  stated,  that  they 
could  not  pay  back  the  sum  received  in  exchange  for  the  deed,  on 
its  return,  as  it  was  useless  to  Mr.  Tryon's  client. 
A  petition  was  presented,  praying  the  taxation  of  the  bill. 
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In  re  Mr.  Rmindell  PcUmer,  for  the  petitioners,  contended  that   the 

r  ^98^1  '^^'^  having  been  paid  under  protest,  ought  now  *to  be  taxed;  that 
counsel's  opinion  was  unnecessary,  not  having  been  taken  with  a 
view  to  assist  the  execution  of  the  deed,  but  to  determine  the 
propriety  of  disclaiming  a  trust  of  two  terms  of  years  which  he  had 
refused  to  accept,  and  that  in  addition  to  this,  Mr.  Tryon  had  been 
informed  that  such  a  course  would  be  objected  to  as  unnecessary. 
Secondly,  that  it  was  not  necessary  for  a  solicitor,  having  an  agent 
in  town,  to  come  to  London  to  examine  deeds,  when  that  duty 
might  be  as  well  performed  by  the  London  agent,  or  by  his  clerk, 
as  by  the  principal. 

Mr.  Rolt,  contra,  contended  that  there  ought  not  to  be  an^' 
taxation  of  the  bill,  which  had  been  finally  settled.  That  Mr. 
Tryon  had  made  the  deduction  of  51.  68.,  and  parted  with  the  deed 
of  disclaimer  on  the  terms  of  receiving  the  221.  Gs.  ^d.,  and  that 
the  account  having  been  thus  finally  settled  by  agreement,  ought 
not  to  be  re-opened. 

He  argued  also,  that  the  items  complained  of  were  proper. 

The  Master  of  the  Bolls,  on  the  whole,  was  of  opinion,  that 
the  payment  had  been  conditional,  though,  if  it  had  been  absolute, 
it  might,  upon  the  special  circumstances,  have  still  been  subject  to 
taxation. 

That  Mr.  Curling's  name  having  been  used  without  his 
authority,  he  was  justified  in  taking  the  opinion  of  counsel  on 
the  matter ;  but  that  as  to  the  travelling  expenses,  the  general  rule 
[  *499  ]  was  not  to  allow  such  costs  ''^unless  there  were  some  specialty,  and 
this  would  have  to  be  considered  by  the  Master  on  the  taxation, 
which  he  must  direct. 

He  therefore  ordered  a  taxation  of  the  items  complained  of,  and 
reserved  the  question  of  costs. 

Note. — The  taxing  Master,  on  taxation,  disallowed  the  charges 
for  the  journey,  &c.,  and  allowed  21.  28.  only  for  the  examination 
of  the  deeds ;  but  he  allowed  the  costs  of  the  opinion,  with  some 
deduction.  The  parties  then  arranged  the  matter,  and  the  case 
was  not  again  brought  before  the  Court. 
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YOUNG  ..   WHITE.  J^i*,-^,^ 

(7  Beav.  506—513 ;  S.  C.  13  L.  J.  Ch.  418 ;  8  Jur.  654.)  IS- 

A  purchaser,  being  a  creditor  of  the  agent  of  the  vendor  of  an  estate,  is     Bollt  Qmrt, 
not  entitled,  by  agreement  with  the  agent  alone,  to  place  the  debt  due  from  LotxI 

the  agent  to  the  debit  of  the  principal,  on  account  of  the  purchase  money.       Lanodale, 

A.  employed  B.  to  sell  his  estate,  and  receive  the  purchase  money.    B.  ^•^• 

soldit  to  0.  An  account  was  afterwards  settled  between  B.  and  C,  whereby,  [  ^^^  1 
after  giving  credit  for  monies  paid  on  account  of  the  purchase,  and  a  private 
debt  of  550/.  due  from  B.  to  C,  a  small  balance  appeared  due  on  account  of 
the  purchase  money,  which  C.  then  paid  to  B.  A.  afterwards,  in  ignorance 
of  the  arrangements  between  B.  and  C,  executed  the  conveyance,  and 
signed  a  receipt  for  the  whole  purchase  money.  The  conveyance,  with 
receipt  indorsed,  was  handed  over  by  B.  to  0. :  Held,  that  the  arrangement 
for  setting  off  B.'s  private  debt  was  invalid,  and  that  C.  was  still  liable  to 
A.  for  the  550/. 

The  plaintiff  Young  was  entitled  to  the  Radnage  estate,  subject 
to  a  mortgage  to  Mr.  Eeles  for  700/.,  and  also  subject  to  a  mortgage 
for  200Z.  to  Mr.  Rumsey,  the  solicitor  of  Young,  which  latter, 
although  alleged  to  have  been  paid,  still  remained  untransferred. 

On  the  11th  of  November,  1840,  Rumsey,  with  the  authority  of 
Young,  entered  into  a  written  contract  for  the  sale  of  the  estate  to 
the  defendant  White  for  920/.,  to  be  completed  on  or  before  the 
25th  of  March  then  next,  on  which  day  the  purchase  money  was 
made  payable.  On  the  same  day,  Rumsey  obtained  payment 
from  White,  (professedly  on  account  of  the  purchase  money,)  of 
two  sums,  of  800/.  and  85/. 

It  appeared  that  in  September,  1889,  and  July,  1840,  White  had,        [  507  ] 
previously,  advanced  to  Rumsey  two  sums,  of  400/.  and  150/.,  which, 
though  disputed,  the  Court,  upon  the  evidence  in  the  causes,  held 
to  be  the  private  debt  of  Rumsey. 

Ramsey  acted  as  solicitor  for  both  vendor  and  purchaser  in 
the  sale. 

On  the  26th  of  March,  1841,  Rumsey  made  out  two  accounts,  one 
of  which  he  produced  to  White,  and  was  headed  "Mr.  White  in 
account  with  Mr.  Rumsey,"  and  therein,  after  charging  White  with 
the  purchase  money  of  920/.,  and  giving  credit  for  the  debts  of  400/. 
and  150/.,  and  the  two  sums  of  800/.  and  85/.  advanced  at  the  date 
of  the  contract,  and  interest,  it  appeared,  that  8/.  14^.  6d.  remained 
due  from  White  on  account  of  his  purchase.  White  thereupon  paid 
this  balance  to  Rumsey.  The  conveyance  of  the  estate  had  not,  at 
that  time,  been  executed. 

On  the  same  day  (26th  of  March,  1841),  Rumsey  wrote  to  Young, 
stating  the  net  balance  payable  to  him  out  of  the  920/.  purchase 
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YooKG  money  to  be  123/.,  after  paying  Eeles'  mortgage,  amounting  to 
White.  770Z.,  and  Rumsey's  bill  of  costs  in  the  transaction,  amounting  to 
27i.  He  also  stated,  that  if  he  (Young)  would  return  the  convey- 
ance executed,  "  giving  him  (Rumsey)  directions  how  he  would  have 
the  balance  disposed  of,  he,  Rumsey,  would  pay  it."  He  enclosed 
the  account,  and  the  bill  of  costs,  in  which  he  charged  for  the  re-con- 
veyance of  Eeles'  mortgage.  The  plaintiff  thereupon  executed  a 
common  conveyance  of  the  estate,  from  himself  to  White,  and  be 
signed  a  receipt,  endorsed  thereon,  for  the  whole  consideration 
money,  and  returned  it  to  Rumsey. 
[  508  ]  Eeles*  mortgage  had  never  been  paid  off  or  reconveyed. 

On  the  10th  of  April,  1841,  Rumsey  sent  the  deed  to  White,  and 
a  few  days  after  he  absconded,  and  was  subsequently  made  bank- 
rupt. No  notice  had  been  taken  of  Eeles'  mortgage,  which  still 
remained  wholly  unpaid. 

Young  filed  this  bill  against  White,  praying  payment  of  620/., 
the  alleged  balance  of  the  purchase  money,  and  offering  to  satisfy 
Eeles'  mortgage. 

On  the  other  hand.  White  filed  a  cross  bill,  insisting  that  the 
400/.,  150/.,  and  85/.  had  been  advanced  to  Rumsey  for  and  as  the 
agent  of  Young,  and  that  the  whole  purchase  money  had  been  paid, 
and  praying  an  effective  conveyance  of  the  property,  free  from  the 
incumbrances  of  Eeles'  and  Rumsey. 

Mr.  Tinney  and  Mr.  R.  Palmer  for  the  plaintiff  Young.    *    *    * 

[  509  ]  Mr.  Kindersley,  and  Mr.  Parry,  for  the  defendant  White,  con- 

tended that  Rumsey  had  all  along  acted  as  the  general  agent  of 
Young,  and  that  all  the  sums  had  been  advanced  to  Rumsey  on 
account  of  Young,  either  as  his  authorised  agent,  or  on  account  of 
the  purchase.  That,  by  the  execution  of  the  conveyance,  and  by 
signing  the  receipt.  Young  had  recognised  all  that  had  been  done 
by  his  agent,  and  the  mode  in  which  the  accounts  had  been  settled. 

The  Master  of  the  Rolls  reserved  his  judgment. 

j'uiy  16.      ''^^^  Master  of  the  Rolls  ; 

I  have  read  the  papers  in  this  case,  and  the  outline  of  it  seems  to 
be  as  follows : 

Mr.  Young  employed  Rumsey,  who  had  been  his  attorney  and 
agent  in  many  other  matters,  as  his  agent,  to  sell  the  Radnage 
estate,  and  to  receive  the  purchase  money. 
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Kumsey  agreed  to  sell  the  estate  to  Mr.  White  for  920/.,  to  be       Youno 
paid  on  the  completion  of  the  purchase.  White. 

Tlie  estate  was  subject  to  incumbrances,  and  at  the  date  of  the 
a?Treement,  Bumsey  was  indebted  to  Mr.  White  in  the  sum  of  550/. 
Ill  the  agreement,  no  notice  was  taken  of  the  incumbrances,  or  of 
the  debt  which  was  due  from  Rumsey  to  White ;  but  it  was  pro- 
vided, that  the  estate  was  to  be  conveyed  to  Mr.  White,  free  from 
incumbrances,  for  the  sum  of  920/.,  to  be  paid  at  a  future  time. 

Rumsey,  however,  requested  Mr.  White  to  advance  300/.,  part  of  [  sio  ] 
the  purchase  money,  immediately,  for  the  use  of  Mr.  Young ;  and 
the  request  being  complied  with,  Rumsey  signed  a  receipt  for  the 
saine,  as  part  of  the  consideration  money ;  and  in  the  receipt  no 
notice  was  taken  of  the  debt  which  was  owing  from  Rumsey  to 
Mr.  White. 

I  am  of  opinion  that,  as  the  matter  stood  immediately  after  the 
receipt  was  signed,  it  cannot  be  considered  that  more  than  800/.  had 
then  been  paid  on  account  of  the  purchase  money. 

Almost  immediately  afterwards,  Rumsey  requested  Mr.  White  to 
advance  a  further  sum  of  35/.  for  the  use  of  Mr.  Young.  The 
evidence  shows  a  great  probability  that  this  sum  of  85/.  was  paid  ; 
and  although  the  proof  is  not  conclusive,  yet,  as  Mr.  Young  has 
declined  to  take  an  inquiry  on  the  subject,  I  must  consider  that  the 
sum  of  35/.  was  in  fact  paid,  and  I  think  that  it  ought  to  be 
attributed  to  the  purchase.  The  question  is,  what,  if  any,  further 
sum  of  money  was  paid  by  Mr.  White  to  Rumsey  pursuant  to  the 
contract. 

After  the  contract  had  been  signed,  Rumsey,  who  was  then  acting 
as  solicitor  for  Mr.  White  as  well  as  for  Mr.  Young,  prepared  the 
conveyance,  (under  the  circumstances,  a  very  improper  one),  and 
on  the  26th  of  March,  1841,  he  told  Mr.  Young  that  the  purchase 
money  was  paid. 

In  the  absence  of  all  evidence  to  the  contrary,  I  think  that  Mr. 
Young  must  have  understood  Rumsey  to  say,  that  the  purchase 
money  was  paid  pursuant  to  the  contract. 

On  the  same  day  (March  26th),  Rumsey  settled  an  account  with  [  fill  ] 
Mr.  White  in  relation  to  the  purchase.  The  account  is  stated  in 
the  name  of  Rumsey,  and  not  in  the  name  of  Mr.  Young ;  but  it 
appears  to  be  the  only  account  which  Mr.  White  had  in  relation  to 
his  purchase  from  Mr.  Young ;  and  in  this  account,  Rumsey  gave 
credit  to  Mr.  White  for  sums  amounting  to  550/.,  the  debt  then  due 
from  Rumsey  himself,  and  some  interest  thereon ;  and  upon  this 
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YouKo       account,  with  such  credit,  he  made  it  appear  that  no  more  than 
White.       3Z.  14«.  6d.  remained  due  to  Mr.  Young  on  account  of  the  purchase 
money  ;  and  Mr.  White  paid  this  sum  of  3^  148.  6d.  to  Bumsey  for 
Mr.  Young. 

Mr.  White  seems  to  have  placed  so  much  confidence  in  Ramsey, 
as  to  believe  that  Bumsey  had  borrowed  the  sums  amounting  to 
550/.  for  the  use  of  Mr.  Young,  that  the  estate  was  free  from 
incumbrances,  and  that  Mr.  Young  had  authorised  Bumsey  to  set 
off  the  debt  against  so  much  of  the  purchase  money. 

On  the  same  day  on  which  Bumsey  settled  his  account  with  Mr. 
White,  he  sent  to  Mr.  Young  a  statement  of  account,  falsely  repre- 
senting, in  effect,  that  he  had  received  the  whole  of  the  purchase 
money,  and  that  after  applying  a  part  of  it  in  discharge  of  Eeles' 
mortgage,  and  another  part  in  paying  his  own  bill  of  costs,  a  balance 
of  123/.  remained  in  his  hands,  to  be  applied  for  the  benefit  of  Mr. 
Young. 

Mr.  Young  placed  so  much  confidence  in  Bumsey,  as  to  believe 
this  statement  to  be  true ;  and  he  thereupon,  at  the  request  of  Mr. 
Bumsey,  executed  the  conveyance  which  Bumsey  had  prepared,  and 
signed  a  receipt  for  the  whole  of  the  purchase  money. 
[512]  The  conveyance  and  receipt  were  sent  to  Bumsey  by  his  clerk, 

and  delivered  to  Mr.  White  on  the  10th  of  April,  1841. 

No  money  was  paid  or  advanced  on  the  credit  of  the  conveyance 
and  receipt;  and  no  more  than  335/.,  and  the  balance  of  3/.  14ir.  6cf., 
can  be  considered  as  paid  on  account  of  the  purchase  money  pur- 
suant to  the  contract.  The  question  therefore  seems  to  be  reduced 
to  this : 

Whether  a  purchaser,  being  a  creditor  of  the  agent  of  the  vendor 
of  an  estate,  and  dealing  with  the  agent  in  the  absence  of  his 
principal,  and  without  any  special  authority  of  the  principal  for 
the  purpose,  is  entitled,  as  against  the  principal,  by  agreement  with 
the  agent  alone,  to  place  his  debt,  really  due  from  the  same  agent, 
to  the  debit  of  the  principal,  on  account  of  the  purchase  money  ? 

I  am  of  opinion  that  the  purchaser  is  not  so  entitled ;  and  con- 
sequently that  Mr.  White  is  still  indebted  to  Mr.  Young  for  so  much 
of  the  purchase  money  as  remains,  after  deducting  the  three  sums 
of  300/.,  35/.,  and  3/.  Us.  6d. 

On  the  other  hand,  Mr.  Young  is  bound  to  perform  his  part  of 
the  contract,  and,  at  his  own  charge,  to  procure  for  Mr.  White  an 
assignment  or  surrender  of  the  term  vested  in  Mr.  Eeles,  and  a 
re-conveyance  of  the  estate  which  was  vested  in  Bumsey. 
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I  think  that  the  costs  of  the  suit  must  follow  the  event,  and  I 
greatly  regret  the  additional  burden  thus  thrown  on  Mr.  White. 

His  loss  has  arisen  from  a  shameful  fraud  practised  upon  him, 
and  lie  is  himself  free  from  the  slightest  personal  imputation. 


YOUNO 

Whitk. 

[613] 


NOUAILLE  V.  FLIGHT. 

(7  Beav.  521—527;  S.  0.  13  L.  J.  Ch.  414;  8  Jur.  838.) 

A  lessee  covenanted  to  build  thirty- four  additional  houses  on  the  demised 
property  within  five  years,  to  keep  in  repair  the  houses  built  and  to  be 
huilt,  and  at  the  end  of  the  term  to  deliver  them  up  to  the  lessor;  and 
there  was  a  proviso  for  re-entry  on  non -performance  of  the  covenants.  The 
additional  houses  were  not  built,  but  for  forty-six  years  the  lessor  received  the 
rent,  and  thus  waived  the  obligation  to  build.  The  leasehold  interest  being 
sold  :  Held,  first,  that  the  covenant  to  deliver  up  extended  to  the  additional 
houses,  as  well  as  to  the  houses  built  at  the  date  of  the  demise ;  secondly, 
that  the  title  was  bad,  notwithstanding  the  purchaser  might  retain  posses- 
sion until  the  last  day  of  the  term,  and  then  escape  liability  by  transferring 
that  day  to  a  pauper ;  and  thirdly,  that  the  purchaser  was  not  bound  to 
accept  either  a  compensation  or  indemnity. 

This  case  came  on  upon  exceptions  to  the  Master's  report  in 
favour  of  the  plaintiffs'  title  to  the  leasehold  estate,  which  the 
defendant  had  agreed  to  purchase.  The  bill  was  filed  for  the 
specific  performance  of  this  agreement,  and  the  circumstances 
which  gave  rise  to  the  suit  were  as  follows : 

In  April,  1789,  Lewis  Preston  agreed  with  Temple  West,  to  take 
a  lease  or  leases  of  the  land  in  question  for  ninety-two  years  and 
three-quarters,  from  Christmas,  1789,  for  the  purpose  of  building 
thereon  fifty  messuages  or  dwelling-houses. 

An  indenture  of  lease,  dated  the  20th  of  June,  1792,  was 
executed  by  and  between  Temple  West  of  the  one  part,  and  Lewis 
Preston  of  the  other  part,  and  thereby,  after  reciting  the  agreement 
of  April,  1789 ;  and  that  Lewis  Preston,  pursuant  to  his  agreement, 
had  built  sixteen,  part  of  the  fifty  dwelling-houses,  and  was  desirous 
*that  a  proper  lease  should  be  granted  of  the  ground  with  the  new 
buildings  thereon :  it  was  witnessed,  that  in  consideration  of  the 
expense  which  Lewis  Preston  had  been  at  in  erecting  the  buildings 
then  built  on  part  of  the  said  ground,  and  also  in  consideration  of 
the  expense  which  he  would  be  at,  in  erecting  thirty-four  additional 
dwelling-houses  on  other  part  of  the  same  piece  of  ground,  and  in 
consideration  of  the  rents  and  covenants  therein  contained,  the 
said  Temple  West  demised  to  Preston,  all  the  piece  of  ground 
therein  described,  together  with  the  dwelling-houses  built  and  to  be 
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Bolls  Omrt, 

Lord 
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M.R. 
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NouAiLLB     built  thereou :  to  hold  the  same  for  eighty-nine  years  and  a  half. 
Flight,      ^^^om  Lady  Day  then  last,  yielding  the  rents  therein  mentioned, 
which  Preston  covenanted  to  pay. 

Preston,  amongst  other  things,  covenanted,  that  he  would,  within 
the  first  five  years  of  the  term,  build  and  finish  thirty-four  additional 
dwelling-houses,  to  make  fifty  in  the  whole,  he  having  abready  bnilt 
sixteen  conformable  to  the  design  therein  referred  to;  and  also 
that  he  would,  during  the  term,  well  and  sufficiently  repair  the 
houses  then  standing  upon  the  ground,  or  thereafter  to  be  erected 
thereon  with  their  appurtenances,  and  all  walls  and  buildings  with 
the  appurtenances ;  and  all  the  premises  thereby  demised,  so  well 
and  sufficiently  repaired,  would,  at  the  end  or  other  sooner  deter- 
mination of  the  term,  peaceably  and  quietly  deliver  up  to  Temple 
West  or  his  representative. 

The  lease  contained  a  clause,  enabling  Temple  West  to  re-enter  on 
the  demised  premises,  in  case  Lewis  Preston  should  do,  or  omit  to  do 
any  act  in  breach  or  non-performance  of  all  or  any  of  his  covenants. 

The  plaintiffs  became  entitled  to  the  leasehold  interest,  as 
[  ^523  ]  assignees  of  Children  and  Woodgate,  who  *became  bankrupt  in 
the  year  1815,  and  were  themselves  entitled  as  mortgagees  with  a 
foreclosed  equity  of  redemption,  to  such  estate  as  had  belonged  to 
Lewis  Preston,  against  whose  representative  the  decree  of  foreclosure 
had  been  obtained  and  made  absolute. 

Twenty  of  the  thirty-four  additional  houses  had  never  been  built, 
but  the  lessor  had  continued  in  the  receipt  of  the  rent. 

In  1840,  the  plaintiffs  put  up  the  property  for  sale  by  auction, 
and  by  the  sixth  condition  of  sale  it  was  provided,  that  the  receipt 
for  the  ground  rent  due  on  the  last  day  of  payment  for  the  same,  as 
reserved  by  the  original  lease,  should  be  considered  as  a  waiver  of 
any  forfeiture  of  such  lease.  The  defendant  Flight  became  the 
purchaser  at  the  sale. 

This  bill  having  been  filed  for  the  specific  performance  of  the 
contract,  the  usual  reference  as  to  title  was  made  to  the  Master. 

The  Master,  by  his  report,  found,  that  all  thirty-four  additional 
houses  mentioned  in  the  lease  had  not  been  built  pursuant  to  the 
covenant.  That  the  defendant  had  insisted,  that  the  covenant  to 
deliver  up  thirty-four  additional  houses,  to  be  built  according  to 
the  covenant,  was  an  objection  to  the  title;  but  that  the  sixth 
condition  of  sale  having  provided,  that  the  receipt  for  the  ground 
rent,  due  on  the  last  day  of  payment  for  the  same  as  reserved  by 
the  original  lease,  should  be  considered  as  a  waiver  of  any  forfeiture 
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A  such  lease,  and  having  regard  to  the  length  of  time  which  has    Nouaillb 
elapsed  since  the  date  of  the  lease,  without  any  advantage  having  been      flight. 
taken  on  account  of  the  breach  of  such  covenant,  and  of  the  plaintiffs 
being  assignees,  under  a  title  acquired  *subsequent  to  the  expiration      f  •624  ] 
of  the  period  limited  by  the  covenant  for  building  the  additional 
houses,  the  Master  stated  his  opinion  to  be,  that  the  objection  was 

not  a  valid  objection  to  the  title,  and  he  found  in  favour  of  the  title. 
To  this  report  the  defendant  took  exceptions  which  now  came  on 

to  be  heard. 

Mr.  Turner  and  Mr.  Rogers,  in  support  of  the  exceptions: 

These  covenants  run  with  the  land,  and  are  binding  upon  the 
assignees  of  the  term :  Savipson  v.  Easterhy  (i) ;  and  although  the 
covenant  to  build  within  the  five  years  may  have  been  waived  by 
Ibe  subsequent  receipt  of  rent,  still  the  covenants  to  keep  the 
whole  fifty  houses  in  repair,  and  to  deliver  them  up  at  the  end  of 

the  term,  are  still  subsisting.     The  covenants  are  in  their  nature 
continuous  and  cannot,  by  the  receipt  of  rent,  be  permanently  waived. 

The  lessor  still  remains  entitled  to  all  his  remedies  against  the 

lessee  and  the  assignees  of  the  term  under  the  covenants. 
The  title  is  therefore  bad.     The  purchaser  is  not  bound  to  accept 

an  indemnity,   and  as  to  compensation  the  amount  cannot  be 

ascertained ;  for,  until  the  expiration  of  the  lease,  the  extent  of  the 

lessee's  Uability  cannot  be  ascertained. 

Mr.  Kindersley  and  Mr.  Heathfield,  contra  : 

The  covenant  to  build  the  thirty-four  additional  houses  ought  to 
have  been  performed  previous  to  Lady  Day,  1797,  and  since  that 
time,  the  landlord  has  continued  in  the  receipt  of  the  rent,  and  has 
thereby  waived  the  covenant.  This  covenant  was  not  continuous, 
and  the  principal  *part  of  the  obligation  being  waived,  the  accessary,  [  •625  ] 
namely,  to  keep  these  houses  in  repair,  is  waived  also.  It  would 
be  absurd  to  hold  that  the  lessee  is  absolved  from  the  obligation  to 
build  the  twenty  houses,  and  yet  liable  to  keep  those  non-existing 
houses  in  repair,  and  deliver  them  over  at  the  end  of  the  term. 
The  covenant  to  repair  and  deliver  over  at  the  end  of  the  term, 
therefore,  applies  only  to  the  houses  already  built. 

Secondly,  if  there  be  any  liability,  the  purchaser  may,  immediately 

helore  the  expiration  of  the  term,  assign  it  to  a  pauper  and  thus 

relieve  himself  therefrom  :  Rowley  v.  Adams  (2).    Again  the  plaintiffs 

(1)  33  li.  E.  239  (9  B.  &  C.  dOo).  (2)  48  R.  K.  169  (4  My.  &  Cr.  534). 
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NouAiLLE    having  entered  into  no  covenant  to  indemnify  will  require   none 
Flight.      ^rom  the  purchaser. 

Thirdly,  no  forfeiture  or  liability  can  accrue  till  the  end  of  the 
lease,  when  the  purchaser  will  have  had  the  enjoyment  of  the  pro- 
perty for  the  whole  term,  with  the  exception  of  the  last  day,  which 
he  may  assign  and  thus  get  rid  of  all  liability  on  the  covenant : 
Earl  of  Derby  v.  Taylor  (i). 

July  81.      The  Mastbk  op  thb  Rolls  : 

The  covenant  in  question  consists  of  three  parts,  1st  That  the 
lessee  will  build  thirty-four  additional  houses  within  five  years ; 
2ndly,  that  he  will  keep  the  premises  in  repair ;  and  Srdly,  that  at 
the  end  of  the  term,  he  will  deliver  up  the  houses  then  built,  or 
thereafter  to  be  built,  in  good  and  suflftcient  repair.  The  covenant 
to  build  thirty-four  additional  houses  in  five  years  was  broken  ;  the 
lessor  might  have  re-entered  for  the  breach,  but  did  not,  and 
[  *526  ]  continued  to  receive  rent  from  the  ^lessee.  The  Master  has  not 
stated  his  opinion,  whether  the  covenant  to  deliver  up  the  houses 
covenanted  to  be  built  is  or  is  not  in  force  ;  but  has  merely  stated 
his  opinion,  that  because  the  lessor  did  not  take  advantage  of  the 
breach  of  covenant  to  build  in  five  years,  and  the  plaintiffs  are 
assignees,  and  acquired  their  title  subsequently,  the  covenant  to 
deliver  up,  at  the  end  of  the  term,  the  houses  stipulated  to  be  built, 
was  not  an  objection  to  the  title. 

It  was  argued  at  the  Bar  first,  that  the  covenant  only  affects  the 

houses  actually  built  at  the  time  of  the  demise,  and  not  the  hoases 

then  only  covenanted  to  be  built,  and  that  the  only  obligation  is,  to 

deliver  up  in  repair  the  houses  which  shall  actually  be  then  built ; 

secondly,  that  if  the  covenant  be  of  any  validity,  the  purchaser  may 

relieve  himself  from  it  by  assigning  the  lease  to  a  pauper ;  and  thirdly, 

that  supposing  the  covenant  to  be  in  force,  nothing  is  to  be  done 

upon  it  till  the  end  of  the  term,  after  the  purchaser  shall  have  held 

the  land  during  the  whole  term,  and  had  the  full  enjoyment  of  it ; 

and,  therefore,  that  the  covenant  cannot  be  an  objection  to  the  title. 

Having  carefully  read  the  deed,  I  am  of  opinion,  notwithstanding 

some  ambiguities  of  expression,  that,  the  covenant  extends  to  the 

thirty-four  additional  houses  which  were  to  be  built,  as  well  as  to 

the  sixteen  houses  which  were  built  at  the  date  of  the  demise ;  and 

that  it  cannot  be  confined  to  such  houses  only  as  shall  actually  be 

found  upon  the  land  at  the  end  of  the  term. 

(1)  1  East,  503. 


^Oh.  LXlV.l 
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As  to  the  second  point,  if  it  requires  any  argument,  it  may  be 

:foaiid  in  this,  that  the  purchaser  ought  not  to  be  forced  to  adopt 

an;  such  expedient,  and  that  he  has  a  right  to  the  enjoyment  of 

the  land  during   the  whole  *term,  and  to   be  exempt  from  any 

obligation  or  inducement,  imposed  upon  him  by  the  state  of  the 

title  or  property,  to  assign  the  smallest  part  of  the  term,  for  the 

purpose  of  relieving  himself  from  any  responsibility. 

Upon  the  third  point,  the  question  is,  whether  a  liability  of  this 
sort  can  be  the  subject  of  compensation.  An  indemnity  the  pur- 
chaser would  not  be  bound  to  take,  if  in  such  a  case  it  could  be 
given,  and  I  am  of  opinion,  that  such  a  liability  as  this  is  not  a  fit 
subject  for  either  compensation  or  indemnity.  It  is,  I  conceive, 
impossible  to  ascertain,  with  any  reasonable  accuracy,  the  amount 
or  value  of  any  such  liability,  and  it  cannot  be  said,  that  a  purchaser 
of  a  leasehold  estate  enjoys  the  property  which  he  has  purchased, 
in  any  reasonable  sense  of  the  word  ''  enjoyment,''  although  he 
may  have  had  the  possession  of  it  during  the  whole  term,  such 
possession  being  constantly  attended  by  a  liability  to  be  enforced  at 
the  end  of  the  term,  and  not  admitting  either  of  indemnity  or  of 
compensation.  I  am  therefore  of  opinion,  that  a  title  subject  to 
such  a  liability  is  not  a  good  title. 

Having  formed  this  opinion,  I  must  allow  the  first,  fifth,  and 
sixth  exceptions.  The  second  exception  appears  to  have  been  filed 
in  mistake,  and  I  apprehend  that  the  third  and  fourth,  after  the 
decision  ui)on  the  fifth,  have  become  immaterial,  I  will  observe 
upon  the  third,  that  I  am  doubtful  whether  there  was  sufficient 
proof  of  the  counterpart  underlease  being  lost,  and  that  if  it  were 
now  material,  I  should  refer  it  back  to  the  Master. 


[  •627  ] 


BATE  V.  BATE(]). 

(7  Beav.  528-^0;  S.  C.  8  Jur.  232.) 

Under  the  former  practice  of  the  Court  of  Chancery  a  plaintifP,  unless  he 
specificially  offered  to  do  so  by  the  bill,  or  was  required  to  do  so  by  a  cross- 
bill, was  not  botuid  to  produce,  previous  to  the  defendant  being  compelled 
to  put  in  his  answer,  documents  admitted  to  be  in  his  (the  plaintiffs) 
posseesion  and  alleged  as  proving  his  case. 

This  bill  was  filed  for  the  settlement  of  disputed  partnership 
matters,  against  three  defendants,  Thomas  Bate,  William  Robins, 
and  Frances  Bate.     *     *    * 


(1)  Under  the  modern  practice,  the 
etnial  to  produce  document*  referred 


to  in  any  pleadings  or  affidavits,  may 
incapacitate  the  party  refusing  from 
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Bate  A  question  arose  oat  of  the  following  circumstances. 

Bate.  The  bill,  among  other  things,  charged,  that  certain  indentures  of 

[  629  ]       the  28th  and  29th  of  September,  1826,  "  were  in  fact  prepared 

from    instructions  given    by   the   defendants   Thomas  Bate    and 

William  Eobins,  or  one  of  them,  unknown  to  and  without  any 

communication  with  the  plaintiff  and  John  Hezey  Bate  and  George 

Bate,  or  any  or  either  of  them,  and  the  said  Thomas  Bate  and 

William  Bobins,  or  such  of  them  as  gave  instructions  for  the  same, 

caused  the  same  to  be  prepared  in  such  way  as  they  or  he  thought 

best  for  their  or  his  own  views  and  purposes,  and  they  alwaj^s 

refused  to  produce  or  show  the  conveyance  of  the  said  premises  or 

the  draft  thereof  to  the  plaintiff  and  the  said  John  Hezey  Bate  and 

George  Bate,  or  any  or  either  of  them,  although   the   plaintiff 

frequently  applied  by  letter,   and    otherwise    for    an  inspection 

thereof,  as  by  reference  to  the  correspondence  in  the  plaintiff's 

possession    when    produced    will    appear."      The    corresponding 

interrogatory,  after  asking  if  inspection  had  not  been  refused,  and 

why,  proceeded,  **  and  whether  your  orator  has  not  frequently  or 

how  often  applied,  and  whether  or  not  by  letter,  and  otherwise,  for 

an  inspection  thereof." 

The  bill  also,  after   charging  a  pretence  on  the  part   of   the 

[  •680  ]       defendant  Thomas  Bate,  that  the  plaintiff  and  ^Frances  Bate  had 

given  an  authority,  dated  the  5th  of  September,  1838,  to  Thomas 

Bate  to  act  for  them,  proceeded,  "  and  your  orator  charges  that  the 

said  defendant  Thomas  Bate  has,  on  several  occasions,  stated  by 

letter  to  your  orator  since  the  month  of  September,  1838,  that  he 

had  done  nothing  under  the  said  alleged  authority,  save  and  except 

the  signing,  on  behalf  of  your  orator  and  the  said  Frances  Bate, 

the  deed  relating  to  the  sale  to  the  said  new  joint-stock  Company  ; 

and  particularly  your  orator  charges,  that  on  or  about  the  5th  of 

March,  1842,  the  said  Thomas  Bate  wrote  and  sent  to  your  orator 

a  letter  (stating  it)  as  by  the  said  letter  to  which  for  greater 

certainty  your  orator  craves  leave  to  refer,  when  produced  to  this 

honourable  Court  will  appear." 

The  plaintiff,  in  his  bill,  stated  two  letters  of  the  26th  of  August, 

1826,  and  the  7th of  September,  1826,  which  had  been  sent  to  him; 

he  did  not,  however,  admit  them  to  be  in  his  possession,  though  he 

subsequently  putting  the   documents  373.     It  is  presumed  that  a  Judge 

in  evidence,  unless  the  Judge  allows  would  still  be  influenced  by  the  same 

them  to    be    proved    (Ord.    XXXI.  reasons  on  which  the  old  practice  was 

r.  15  and  following  rules).     See  Quilttr  based. — O.  A.  S. 
V.  Beatify  (1883)  23  Ch.  D.  42,  48  L.  T. 
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referred  to  them  in  these  terms,  '*  as  by  the  said  letters  to  which  batk 
for  greater  certainty  your  orator  craves  leave  to  refer,  when  batk. 
produced  will  appear."     These  matters  were  interrogated. 

It  vms  now  moved,  on  behalf  of  the  defendants  Thomas  Bate 

and  Bobins,    ♦    *    that  the  said  defendants  might  have  a  month's       [  631  ] 

time  to  answer  the  said  amended  bill,  after  the  said  complainant 

had  produced  and  deposited  with  the  Clerk  of  Records  and  Writs 

for  the  inspection  of  the  said  defendants,  and  the  said  defendants 

should  have  been  permitted    to   take   copies  of  the  documents 

following ;  that  is  to  say,  the  correspondence  in  the  said  bill  stated 

to  be  in  the  said  complainant's  possession,  whereby  he  alleges  it 

woald  appear  **  that  the  said  defendants  refused  to  produce  or  show 

•the  conveyance  of  the  premises  in  the  bill  mentioned,  or  the  draft 

thereof  to  the  said  complainant,  and  J.  H.  Bate  and  George  Bate, 

or  any,  or  either  of  them,  although  the  said  complainant  frequently 

applied  by  letter  and  otherwise  for  an  inspection  thereof,"  the 

particnlars  of  such  correspondence  to  be  verified  by  affidavit ;  and 

also   the  letter  from   the   defendant   Thomas  Bate  to  the  said 

complainant  dated  the  5th  of  March,  1842,  in  the  said  bill  stated, 

and  the  other  letters  in  the  said  bill  referred  to,  whereby,  as  it  is 

^alleged  by  the  said  bill,  '*  the  said  defendant  Thomas  Bate  has       C  *^32  ] 

stated  to  the  said  complainant  since  the  month  of  September,  1888, 

that  he  had  done  nothing  under  the  authority  in  the  said   bill 

stated,"  except  as  therein  mentioned ;  the  particulars  of  such  letters 

to  be  verified  by  affidavit,  and  also  the  letters  from  John  Hezey 

Bate  to  the  said  complainant,  dated  26th  of  August,  1826,  and  7th 

of  September,  1826,  in  the  said  bill  referred  to. 

The  affidavit  of  the  defendant  Thomas  Bate  stated  as  follows : 

That  he  kept  no  copy  of  the  alleged  letter  written  by  him  to  the 

said  plaintiff,  dated  the  6th  of  March,  1842,  in  the  said  bill  set 

forth,  or  of  the  several  other  letters  written  by  him  to  the  plaintiff, 

respecting  the  matters  in  the  said  bill  stated. 

That  he  and  Bobins  could  not  properly  put  in  their  answer  to  the 
said  plaintiff's  amended  bill,  until  they  had  had  the  opportunity  of 
inspecting  the  said  alleged  letter  of  the  5th  of  March,  18 12,  and  the 
other  letters  in  the  said  bill  referred  to,  whereby,  as  was  alleged  by 
the  said  bill,  "  the  defendant  Thomas  Bate  had,  on  several  occasions, 
stated  by  letter  to  the  said  plaintiff,  since  the  month  of  September, 
18d8,"  &c.  &c.,  and  also  the  correspondence  in  the  said  bill  stated 
to  be  in  the  plaintiff's  possession,  whereby  he  alleges  it  will  appear, 
"  that  the  indentures  of  the  28th  and  29th  of  September,  1826,"  dc. 

B^B. — VOL.  LXIV.  10 
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Bats  Mr.  RoupeU  and  Mr.  Prior  in  support  of  the  motion,  argaed 

batv.       *    *    that  the  plaintiff  was  bound  to  produce  the  documents  in  his 
[  533  ]        possession,  without  which  it  would  be  impossible  for  the  defendants 
properly  to  put  in  their  answer  to  the  amended  bill  (i). 

Mr,  Kinder sley,  Mr,  G.  Turner ,  and  Mr.  Heathfield,  contra, 
contended  *  *  that  a  plaintiff  was  not  bound,  at  the  instance 
of  a  defendant,  to  produce  documents  which  might  be  in  his 
possession,  except  he  offered  by  his  bill  to  do  so,  or  unless  jrequired 
by  a  cross-bill. 

[The  following  cases  were  also  cited.  Princess  of  Wales  v.  Lord 
Liverpool  {2),  MilUgan  v.  Mitcheli  (3).] 

[  534  ]       Thb  Master  of  thb  Rolls    [upon  the  question  here   reported 
said]: 

[  SS7  ]  The  question  is,  how  far  the  plaintiff,  who  refers  to  documents  in 

his  possession  as  evidence  of  the  fact  which  he  distinctly  charges, 
is  bound  to  produce  that  evidence  before  the  defendant  is  bound  to 
put  in  his  answer  ;  that  I  take  to  be  the  question  which  is  raised 
here.  There  have  been  several  cases  upon  this  subject ;  and  I 
think  they  may  be  divided  into  two  classes :  first,  cases  like  that 
of  The  Princess  of  Wales  v.  Lord  Liverpool ;  and  secondly,  the  two 
several  cases  which  came  before  me,  and  have  been  referred  to, 
namely,  Taylor  v.  Hemxng  and  Shepherd  v.  Morris.  Those  were 
cases  in  which  the  plaintiff  by  his  bill  not  only  stated  that  he  had 
possession  of  the  documents,  but  intending  to  use  those  documents 
in  support  of  his  case,  he  called  upon  the  defendant  to  look  at 
them,  and  offered  to  produce  them  for  the  purpose.  The  plaintiff, 
in  substance  and  effect,  stated  by  his  bill,  that  the  defendant  could 
not  give  the  answer  which  the  plaintiff  desired  to  have  for  his  o>\'n 
use,  unless  the  defendant  would  look  at  those  documents  ;  and  the 
plaintiff  having  done  that,  then  refused  to  produce  the  documents. 
I  think  I  may  assume,  after  the  investigation  which  this  case  has 
undergone,  that  there  is  no  case  whatever  to  be  produced,  in  which 
the  plaintiff,  charging  a  particular  fact  to  be  within  the  knowledge 
of  the  defendant,  and  stating,  further,  that  he  has  evidence  of  the 
fact  in  letters  which  are  in  his  possession,  has  been  held  bound  to 

[  *53S  ]       produce  those  documents,  before  the  defendant  ^could  be  called 

(I)  Shepherd  v.  Morris,  49  R.  E.  332  (2)  19  E.  E.  282  (1  Swanst.  1 14,  580, 

(1  Beav.  175);   Taylor  v.  Heining,  55      and  3  Swanst.  667). 
B.  R.  61  (4  Beav.  235).  (3)  38  E.  E.  90  (6  Sim. -186). 
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npon  to  put  in  his  answer.    The  strong  impression  upon  my  mind        Bate 

is,  that  there  is  no  sach  case.    None  so  contrary  to  the  ordinary       b^b. 

principle  has  been  produced,  and  I  believe,  that  if  you  were  to  lay 

it  down,  as  a  proposition,  that  a  plaintiff  shall  not  proceed,  until 

the   defendant  knows  the  evidence  which  the  plaintiff  has,  you 

would  state  a  proposition  very  much  at  variance  with  the  ordinary 

opinion  of  mankind  as  well  as  of  lawyers.    No  doubt  you  have  a 

right,  in  this  Court,  to  look  at  the  evidence  which  the  plaintiff 

states  to  be  in  his  possession ;  but  that  right  is  only  to  be  obtained 

upon  a  cross-bill.    Every  party  has,  in  this  Court,  that  advantage 

which  is  not  to  be  had  so  effectually  in  any  other  jurisdiction.     He 

may  discover  that  which  is  in  the  knowledge  and  breast  of  the 

plaintiff  before  he  proceeds  to  a  hearing  of  the  cause,  but  he  must 

do  it  in  such  a  way  as  to  give  the  plaintiff  the  opportunity  of  stating 

all  the  circumstances  connected  with  the  matter.    It  is  undoubtedly 

extremely  important,  when  the  plaintiff  is  called  upon  to  furnish 

any  discovery,  that  he  should  do  it  in  the  proper  form,  and  be  at 

liberty  to  state  all  the  circumstances  relating  to  the  matter,  and 

that  he  should  have  all  the  guard  and  protection  which  be  derives 

from  being  able  to  give  a  full  statement  of  all  the  circumstances 

belonging  to  the  case.    *    *    * 

It  is  said  in  this  case  that  we  know  that  the  plaintiff  has  written       [  539  ] 

evidence,  for  he  alleges  it  himself,  and  that  it  would  be  much 

more  convenient  to  the  defendants  to  see  it  before  they  answer, 

because  they  are  charged  with  a  distinct  fact  to  be  evidenced  by 

that  written  document.     Suppose,  however,  the  plaintiff  had  done 

that  which  he  might  have  done,  namely,  omitted  all  notice  of  the 

letters,  and  had  charged  the  defendants  with  a  fact ;  and  that  the 

defendants  had  in  their  answer  denied  the  fact  to  be  true,  and  that 

the  plaintiff  had  thereupon  amended  his  bill  charging  the  same 

fact,  and  had  said  '*  in  evidence  thereof,  I  have  those  letters,"  would 

not  that  course  of  proceeding,  though  open  to  the  plaintiff,  have 

been  much  more  vexatious  ?    Would  it  not  have  been  more  likely 

to  have  harassed  the  defendants?    Was  it  not  at  least  fair  and 

honest,  on  the  part  of  the  plaintiff,  when  he  charged  the  defendants 

with  the  fact,  at  the  same  time  to  intimate  to  them  (if  the  fact  be 

so),  that  he  had  got  the  letters  in  his  possession  which  proved  the 

fact  charged,  and  which  the  defendants  might  compel  the  production 

of  by  filing  a  cross-bill  ?    In  practice,  I  have  known  instances  of  a 

plaintiff  stating,  that  there  existed  certain  documents  proving  the 

fact  charged,  where  there  were  none,  and  thereby  intimidating  the 

10—2 
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Bate 

r, 
Batb. 

[  ♦640  ] 


defendaut  from  stating  the  truth  of  his  *own  case  :  that,  no  doubt, 
would  be  a  vexatious  and  fraudulent  mode  of  stating  a  case. 

That  is  not  suggested  here :  on  the  contrary,  this  motion  proceeds 
on  the  notion  of  the  existence  of  the  documents,  which  the  plaintiff 
states  to  be  evidence  in  support  of  his  bill,  and  upon  an  allegation 
that  the  defendants  have  a  right  to  see  that  evidence,  before  thej 
are  called  upon  to  put  in  their  answer. 

[The  motion  was  refused  with  costs,} 


1844. 
Mays. 

BolU  Ctmrt. 

Lord 

Lakodale, 

M.R. 

[546  J 


[647] 


PEERS  V.   LAMBERT. 

(7  Beav.  546—647.) 

A.  contracted  to  sell  a  wharf  on  the  banks  of  the  Thames,  with  a  jetty. 
The  jetty  turned  out  to  be  liable  to  be  removed  by  the  Ck)rporation  of 
London,  if  they  thought  fit :  Held,  that  the  jetty  was  essential  to  the  bene- 
ficial occupation  and  enjoyment  of  the  premises  contracted  to  be  sold,  and 
that  a  specific  performance  could  not  be  decreed. 

This  was  a  bill  for  specific  performance  of  an  agreement. 

The  plaintiff  put  up  some  property  for  sale  by  auction,  which,  in 
the  particulars  of  sale,  was  described  as  a  very  valuable  copyhold 
property,  known  as  Ashton's  Wharf,  consisting  of  superior  water- 
side premises,  first-rate  wharf,  with  jetty,  extensive  warehouses, 
rigging-house,  counting-house,  and  shop,  situate  at  Blackwall. 
The  particulars  also  stated,  that "  this  property,  of  which  immediate 
possession  may  be  obtained,  is  copyhold  of  the  manor  of  Stepney, 
otherwise  Stebonheath,  subject  to  a  fine  on  death  or  alienation  of 
22.  28.  certain,  and  to  the  annual  quit  rent  of  4d."  A  printed  plan 
was  referred  to,  upon  which  was  delineated  a  jetty,  projecting  from 
the  front  of  the  wharf  into  the  Thames. 

The  defendant  became  the  purchaser  for  5,8202.,  and  a  bill  for 
specific  performance  having  been  instituted,  it  was  referred  to  the 
Master  to  ascertain  whether  a  good  title  could  be  shown. 

The  Master  reported  ''  that  a  good  title  could  be  made  to  the  said 
premises,  except  as  to  a  certain  jetty  in  the  agreement  mentioned : 
and  he  found,  that  such  good  title,  except  as  aforesaid,  was  first 
shown  before  the  institution  of  this  suit.  And  as  to  the  said  jetty  to 
which  a  good  title  could  not  be  made  according  to  the  said  agreement, 
he  found  that  the  same  was  a  wooden  structure,  with  a  wooden  top 
placed  upon  wooden  piles,  between  high  and  low  water  mark  of  the 
river  Thames,  and  was  subject  to  the  regulations  of  the  navigation 
committee  of  the  Corporation  of  the  city  of  London,  and  liable  at 
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any  time  to  be  removed,  in  case  the  said  Corporation  should  think        Pksbs 
fit  to  remove  the  same.     And  he  found  that  the  said  jetty  was     lambsbt. 
essential  to  the  beneficial  occupation  and  enjoyment  of  the  said 
premises  contracted  to  be  sold  as  aforesaid." 
The  plaintiff  excepted  to  the  report. 

Mr.  Turner  and  Mr.  Bculy,  for  the  plaintiff. 

Mr.  Kindersley,  contra. 

The  Masteb  of  the  Bolls  concurred  with  the  Master  in  opinion 
that  the  jetty  was  essential  to  the  enjoyment  of  the  property ;  and 
he,  therefore,  overruled  the  exceptions,  and  dismissed  the  bill  with 
costs. 


KOWLEY  V.   ADAMS  (1).  ^^^^^ 

(7  Beav.  548— ool ;  S.  C.  8  Jur.  994.)  May  25, 28, 

81 
A.  and  B.  purchased  realty  out  of  their  partnership  assets,  which  was       July'si. 

used  for  their  partnership  purposes,  and  was,  in  equity,  to  be  considered  as  

personalty.    A  new  partnership  was  formed  between  A.,  B.,  and  C.    The    HolU  Ckmrt. 
realty  continued  to  be  used  for  the  partnership  purposes,  but  A.  and  B.  Lord 

stipulated  for  a  rent  to  be  paid  them  by  the  new  partnership,  composed  of     Laxgdalb, 
A.,  B.  and  0.    A.  died :  Held,  that  the  property  was,  in  equity,  to  be 
considered  as  part  of  his  real  estate.  l  ^^^  J 

Legatees  made  bond  fide  endeavours  to  realise  the  primary  fund  on  which 
l^^ci^  were  charged,  but  failed  to  prove  the  existence  of  such  primary 
fund,  by  reason  of  the  non-production  of  the  account  books.  The  real 
estate  (being  the  secondary  fund)  was  directed  to  be  sold  for  payment  of  the 
legacies,  but  the  decree  was  made  without  prejudice  to  any  claim  which 
might  be  made  in  respect  of  the  primary  fund,  in  any  other  proceeding 
against  any  juurty  who  might  be  answerable  for  the  same. 

This  case  [see  ante,  p.  105]  now  came  on  to  be  heard  upon  the 
twentieth  exception,  and  on  further  directions  and  costs. 

[For  the  reasons  stated  ante,  p.  105,  the  full  report  of  the  cause 
is  reserved  to  be  inserted  in  its  proper  place  in  a  future  volume  of 
the  Revised  Reports  among  the  cases  taken  from  2  H.  L.  C.  The 
particular  point  decided  upon  this  application  does  not  appear  to 
have  formed  any  part  of  the  subject  of  the  appeal  to  the  House  of 
Lords,  and  is  accordingly  retained  here  in  its  proper  place  in  the 
reports  taken  from  7  Beavan.  The  above  head-note  and  judgment 
sufficiently  explain  the  point  raised  by  the  exception. — 0.  A.  S.] 

(1)  Att.-Oen.  y.  ffubhuck  (1883)  10      Q.  B.  146,  50  L.  T.  374.     And  see 
Q.  B.  D.  468,  52  L.  J.  Q.   B.  464 ;      Partnership  Act,  1890,  s.  22 
affirmed,  13  a  B.  Diy.  275,  53  L.  J. 
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RowLKT      The  Master  of  the  Bolls: 

9, 

Adams.  This  case  came  on  to  be  heard  on  the  twentieth  of  the  exceptions 

jyiySL      taken  to  the  Master's  report,  and  for  further  directions  and  on  costs. 

The  Master  has  found,  that  the  testator  was  entitled  to  three 
fourth  parts  of  a  house  and  premises  in  Portpool  Lane,  which  were 
not  devised  by  his  will,  but  which  descended  to  Henry  Earley  Wyatt 
as  heir-at-law,  and  the  exception  alleges,  that  there  was  no  evidence 
to  show  that  the  testator  was  entitled  to  three  fourths  of  the  house 
and  property,  or  whether  the  same  descended  to  Henry  Earley 
Wyatt  as  his  heir-at-law,  or  was  to  be  considered  as  part  of  the 
partnership  property,  or  as  otherwise  in  equity,  converted  into 
personalty. 

The  property  was,  in  fact,  purchased  by  Henry  Wyatt  and  Henry 
Earley  Wyatt  out  of  their  partnership  assets,  for  their  partnership 
[  *649  ]  purposes,  and  belonged  to  them  in  *the  proportion  in  which  they 
were  interested  in  the  partnership,  and  whilst  used  for  the  purposes 
of  the  partnership,  it  was  to  be  considered  as  personalty ;  but,  upon 
the  admission  of  George  Wyatt  into  the  partnership,  the  firm  of 
Henry  Wyatt  &  Son  was  put  an  end  to,  and  the  house  and 
premises  ceased  to  be  used  merely  as  partnership  assets  of  the 
owners.  The  two  owners,  Henry  Wyatt  and  Henry  Earley  Wyatt, 
held  the  property  distinct  from  the  partnership  and  trading  property 
of  the  three  partners,  Henry  Wyatt,  Henry  Earley  Wyatt,  and 
George  Wyatt,  and  they  stipulated  for  a  rent.  There  was,  there- 
fore, in  two  partners,  an  ownership  of  the  property  and  a  right  to 
receive  rent,  and,  in  the  three  partners,  a  possession  for  which  rent 
was  paid;  and  although  the  three  used  the  possession  for  the 
purposes  of  the  trade  of  the  three,  including  the  two  owners,  yet 
I  think,  that  the  right  of  the  two  owners,  to  whom  as  landlords  the 
rent  became  due,  must  be  considered  as  real  estate.  The  contest, 
in  this  case,  appears  to  me  to  be  of  no  importance  to  Henry  Earley 
Wyatt,  because,  upon  consideration  of  the  testator's  will,  I  am  of 
opinion,  that  the  real  estate  of  Henry  Wyatt,  which  descended  to 
Henry  Earley  Wyatt  as  his  heir,  is  subject  to  the  payment  of  the 
legacies  given  by  his  will;  but  I  think  that  the  finding  of  the 
Master  is  correct,  and  that  the  twentieth  exception  must  be 
overruled. 

Upon  the  further  directions,  the  principal  question  is,  whether 
the  plaintiffs,  the  legatees,  are  now  entitled  to  have  the  testator's 
real  estate  descended  or  devised,  sold  for  the  payment  of  their 
legacies ;  and  I  think  that  they  are.     The  plaintiffs  have,  in  vain» 
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attempted  to  realize  the  primary  fond  out  of  which  the  testator      Rowlxt 
directed  the  legacies  to  be  paid.     They  have  endeavoured  to  prove      adajcb. 
tbat  snch  primary  fund  really  existed,  and  on  the  supposition  of  its 
having  had  an  existence,  they  have  used  endeavours,  the  sincerity 
of   which  cannot  be  doubted,  to  ^charge  the  executors  personally       [  ^^^^  ] 
with  the  loss  of  it.     In  these  endeavours  they  have  failed.    It  is 
not  now,  and  the  probability  is  that  it  never  can  be  known  with 
certainty,  whether  the  funds  applicable,  in  priority  to   the  real 
estate,  existed  or  not,  or  who  is  answerable  for  it,  if  it  did  exist ; 
and  the  plaintiffs  having  done  all  in  their  power  to  ascertain  the 
primary  fund  and  make  it  available,  so  as  to  avoid  resorting  to  the 
real  estate,  I  am  of  opinion,  that  they  ought  not  to  be  delayed 
further,  and  are  now  entitled  to  have  the  real  estate  sold. 

It  is  very  unsatisfactory  to  be  obliged  to  make  a  decree  under 
such  circumstances.  However  improbable,  it  is  still  possible  that 
it  may  be  discovered  that  there  was  a  primary  fund,  and  that  some 
of  the  parties  to  this  cause  are  answerable  for  it ;  and  in  order  to 
leave  the  means  of  redress  open,  as  far  as  I  can,  consistently  with 
the  rights  of  the  plaintiffs,  I  must  make  this  decree  without  preju- 
dice to  any  claim  which  may  be  made  in  respect  of  the  primary 
fund,  in  any  other  proceedings  against  any  party  who  may  be 
answerable  for  the  same. 

It  does  not  appear  to  me  that  any  order  ought  now  to  be  made 
for  the  payment  of  the  rents  of  the  real  estates  received  by  Henry 
Earley  Wyatt  or  William. 

Provision  must  be  made  for  payment  of  the  several  sums  of 
money  which  the  Master  has  found  to  be  due  to  A.dams,  to  Marks, 
and  to  the  estate  of  Hannah  Wyatt. 

With  respect  to  the  costs,  so  far  as  the  suits  relate  to  the 
establishment  of  the  wUl,  and  the  account  of  such  parts  of  the 
personal  estate  of  the  testator  as  did  not  consist  of  his  share  or 
interest  in  the  partnership,  I  think  that  all  parties  are  entitled  to 
their  costs;  the  executors  having  their  costs  as  between  soliciiK)r 
and  client.  So  far  as  the  suits  relate  to  the  accounts  of  the 
partnership  ♦dealings  and  property,  and  with  respect  to  the  special  [  •551] 
inquiries,  and  the  exceptions  which  relate  thereto,  I  am  of  opinion 
that  the  parties,  other  than  the  executors,  and  Henry  Earley  Wyatt 
and  George  Wyatt  and  his  assignees,  are  entitled  to  their  costs ; 
but  having  regard  to  all  the  circumstances  of  the  case,  I  am  of 
opinion,  that  neither  the  executors,  nor  Henry  Earley  Wvatt  nor 
George  Wyatt,  nor  his  assignees,  are  entitled  to  any  costs. 
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Rowley 
Adams. 


It  was  strongly  urged,  that  I  ought  to  charge  the  executors  with 
the  whole  costs  of  the  suit,  or  at  least  with  the  particular  costs  to 
which  I  have  at  last  adverted ;  but,  on  consideration,  I  think  that 
I  ought  not  to  charge  them,  as  I  should  have  done,  if  I  could  have 
agreed  with  the  Master  s  report  on  the  principal  exceptions. 


1844. 
July  8, 11. 

Holl$  Qmrt. 

Lord 
Lanodalb, 

M.R. 

On  AppeaL 

1846. 

March  14, 18, 

19,  26. 

Lord 

Ltmdhubst, 

L.C. 

[  551  J 


[  •652  ] 


ARCHER  V.  HUDSON  (1). 

(7  Beav.  551—564;  S.  C.  8  Jur.  761  ;  afPd.  15  L.  J.  Ch.  211—213.) 

A  niece,  two  months  after  she  came  of  age,  and  after  her  guardians  had 
fully  accounted  to  her,  entered  into  a  voluntary  security  for  her  uncle,  by 
whom  she  had  been  brought  up,  and  who  was  considered  by  the  Court  as 
standing  in  loco  parentis.    The  Court  set  it  aside. 

Where  a  transaction  takes  place  between  parent  and  child,  just  after  tiie 
child  has  attained  twenty-one,  and  prior  to  what  may  be  called  a  complete 
**  emancipation,"  without  any  benefit  mpying  to  the  diild,  the  presumption 
is  that  an  undue  influence  has  been  exercised  on  the  part  of  the  child,  and 
a  party  seeking  to  maintain  such  a  transaction  must  show  that  that 
presumption  is  adequately  rebutted. 

Though  Courts  of  equity  do  not  interfere  to  prevent  an  act  even  of  bounty 
between  parent  and  diild,  yet  they  will  see  that  the  child  is  placed  in  such 
a  position  as  will  enable  him  to  form  an  entirely  free  and  unfettered  judg- 
ment, independent  altogether  of  any  sort  of  control. 

Surety  by  promissory  note,  for  a  floating  balance  due  to  bankers  from  a 
customer,  held  released  by  the  bankers  crediting  the  customer  with  the  full 
amount  of  the  note,  without  advancing  the  money  at  the  time. 

In  1825,  the  surviving  parent  of  the  plaintiflF,  Mrs.  Archer  (then 
Miss  Eendray),  died,  leaving  her  an  orphan  of  the  age  of  about 
nine  years.  For  about  seven  years  previous  to  her  attaining 
twenty-one,  she  ^resided  with  her  uncle  and  aunt,  Mr.  and  Mrs. 
Daniel,  at  Thirsk.  Miss  Kendray  was  entitled  to  some  property, 
consisting  of  a  sum  of  1,112Z.,  and  the  moiety  of  some  houses,  &c. 
producing  an  income  of  about  1452.  a  year.  During  her  minority 
her  uncle  '*  was  paid  a  suitable  sum  for  her  maintenance  by  her 
guardian,  out  of  the  income  of  her  property." 

On  the  8th  of  November,  1837,  Miss  Kendray  attained  her  age  of 
twenty-one  years,  whereupon  her  guardians  transferred  her  property 
to  her,  and  she,  on  the  2lBt  of  the  same  month,  executed  a  release 
to  them. 

It  appeared  that  in  July,  1887»  her  uncle  Daniel  had  opened 


(1)  In  Bainbrigge  v.  Browne  (1881) 
18  Ch.  D.  188,  50  L.  J.  Ch.  522,  44 
L.  T.  705,  a  number  of  subsequent 
cases  of  parental  or  quu9i  parental  in- 
fluence are  collected,  and  see  Powell  v. 


Powell  [1900]  1  Ch.  243,  69  L.  J.  Ch. 
164,  82  L.  T.  84;  Wright  v.  Ctirter 
[1903]  1  Ch.  57,  72  L.  J.  Ch.  138, 
C.  A.-0.  A.  S. 
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skzi  account  with  the  Thirsk  branch  of  the  York  Union  Banking  abcrbr 
CTompany,  of  which  Haoxwell  was  the  manager.  At  the  end  of  Hudson. 
X>ecember  Daniel  had  gverdrawn  his  account  to  the  extent  of  70L 

About  the  Ist  of  January,  1888,  Miss  Eendray  joined,  as  surety 
for  her  uncle  Mr.  Daniel,  in  a  promissory  note  for  500L  to  the  Bank, 
su[id  by  that  note,  she  and  her  uncle  jointly  and  severally  promised 
to  pay  the  Bank  the  sum  of  500Z.  with  interest.  The  note  was 
handed  over,  but  was  not  at  that  time  entered  in  the  bankers*  books. 
The  way  in  which  it  was  afterwards  dealt  with  will  be  presently 
stated. 

On   the  18th  of  November,  1841,  Miss  Kendray  married  the 
plaintiff,  Mr.  Archer. 

After  the  marriage,  the  Bank  appeared  to  have  made  some 
inquiries  as  to  the  property  of  Miss  Eendray,  and  on  the  9th  of 
December,  1841,  the  500Z.,  the  promissory  note,  was  placed  to  the 
credit  of  Daniel's  account,  but  entered  in  the  banker's  books  under 
date  *the  12th  of  November,  1841,  this  being  the  day  previous  to  [  *653  ] 
her  marriage,  at  which  time  the  balance  against  Daniel  appeared 
to  be  about  961. 

In  1843,  Daniel  became  insolvent.  Being  then  indebted  to  the 
bankers  in  a  sum  exceeding  500Z.,  they,  on  the  24th  of  April,  1848, 
commenced  an  action  at  law  against  the  plaintiffs,  to  recover  the 
amount  secured  by  the  promissory  note  of  500/.  The  plaintiffs 
thereupon  instituted  this  suit,  in  order  to  get  relieved  from  their 
liability  under  the  note. 

Thus  far  the  facts  of  the  case  were  beyond  dispute ;  it  is  now 
necessary  to  state  the  material  allegations  of  the  bill  and  the 
evidence  in  support  of  them. 

The  bill  alleged,  that  the  signature  of  Miss  Kendray  to  the  note 
had  been  obtained  by  a  scheme  or  plan  between  her  uncle  and  the 
agent  of  the  Banking  Company,  entered  into  previous  to  her  coming 
of  age.  That  she  signed  it  with  reluctance,  and  entirely  through 
the  influence  which  her  uncle  and  aunt  had  acquired  over  her. 
That  it  was  represented  to  be  a  matter  of  form,  and  that  she  would 
never  be  required  to  pay  any  thing  in  consequence.  The  bill 
stated,  that  the  note  was  given  for  the  amount  then  in  arrear, 
which  the  bill  alleged  had  been  discharged  by  subsequent  payments 
by  Daniel ;  and  that,  under  the  circumstances  aforesaid,  the  note  was 
fraudulent  and  void,  and  ought  to  be  delivered  up  to  be  cancelled. 

The  bill  charged  ''  that  if  the  note  was  ever  discounted  by  the 
Company,  the  same  was  not  discounted,  or  the  amount  thereof 


154  1844.     CH.     7  BEAV.  553—555.  [b.e. 

ABOHEB  credited  to  Daniel,  until  some  time  after  the  date  thereof,  and  was 
Hudson.  BO  discounted  unknown  to  the  plaintiffs,  and  was  not  carried  to 
[  *^^  ]  a  separate  ^account  to  the  debits  of  the  plaintiffs  and  Daniel,  but 
remained  in  the  possession  of  the  Company,  as  a  note  payable  on 
demand  by  Daniel;  and  the  Company,  by  so  dealing  with  the  note, 
destroyed  such  right,  if  any,  as  they  previously  had,  to  hold  the 
same  as  a  collateral  security  for  the  balance  due  from  Daniel  to  the 
said  Company ;  and  that  the  subsequent  payment  by  Daniel  to  the 
Company  exceeded  the  amount  of  the  promissory  note,  and  of  the 
balance  then  due  to  the  Company,  and  ought,  if  necessary,  to  be 
applied  to  the  satisfaction  of  the  note  and  of  the  balance." 

The  bill  prayed  a  declaration,  that  the  promissory  note  had  been 
fraudulently  obtained  from  the  plaintiff  by  Daniel  and  the  Banking 
Company,  and  was  fraudulent  and  void  against  the  plaintiffs ;  and 
that  if  not  fraudulent  and  void,  then  for  a  declaration,  that  the 
subsequent  payment  to  the  Bank  ought  to  be  applied  in  reduction 
of  the  balance  due  on  the  promissory  note. 

The  answer  denied  all  the  allegations  of  the  fraud  and  the 
alleged  scheme,  and  stated,  *'  that  about  the  months  of  November 
or  December,  1837,  the  account  of  Daniel  with  the  Banking  Com- 
pany being  overdrawn,  Daniel  proposed  to  Mr.  Hauxwell,  that  he 
and  his  niece  Frances  Eendray  should  give  to  the  Banking  Com- 
pany a  joint  and  several  promissory  note  for  500L  and  interest, 
as  a  collateral  and  continuing  security  to  the  Company  for  the 
balance  that  might,  from  time  to  time,  become  due  from  Daniel  to 
the  said  Banking  Company  on  his  account  with  them,  and  that  the 
same  should  be  a  continuing  guarantee  to  them  for  the  balance  of 
the  banking  account  of  the  said  C.  Daniel." 

The  evidence  on  the  part  of  the  plaintiffs  went  to  show  the 
[  *555  ]  control  and  influence  which  Mr.  and  Mrs.  ^Daniel  had  acquired 
and  exercised  over  their  niece,  the  subsistence  of  an  intimacy 
between  Daniel  and  Hauxwell,  and  of  the  knowledge  of  the  latter 
of  the  circumstances,  fortune,  and  situation  of  Miss  Eendray,  but 
there  was  no  evidence  whatever  of  any  fraudulent  scheme  between 
the  parties. 

Hauxwell  was  examined  as  a  witness  for  the  defendants.  He 
denied  the  alleged  intimacy  between  himself  and  Daniel,  and  stated 
as  follows :  *'  Daniel  was  allowed  by  me  to  overdraw  his  account  at 
the  said  Thirsk  branch  of  the  York  Union  Banking  Company  to 
a  small  amount,  because  I  considered  him  safe.  At  the  end  of 
December,  1837,  Daniel  had  overdrawn  his  account  the  sum  of 
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TOZ-    7«.  2d.     In  the  latter  part  of  December,  1837,  Daniel  men-      Abcheb 

tioned  to  me  his  wish,  that  the  branch  Bank  would  allow  him  to      Hudson 

o^rerdraw  his  accoant  for  his  accommodation  to  a  greater  extent ; 

he    gave  as  a  reason  why  he  wished  so  to  draw,  that  he  would 

tliereby  be  enabled  to  go  into  the  market  and  buy  his  leather  for 

T-eskdy  money,  instead  of  buying  leather  and  paying  with  accept- 

sknces.     When  Daniel  so  applied  to  me,  he  wished  to  be  allowed  to 

overdraw  to  the  extent  of  500L    I  asked  him  what  security  he 

coTild  give,  and  he  proposed  his  niece  Frances  Eendray.    He  said 

ixe  had  not  spoken  to  her  on  the  subject,  but  he  would  do  so,  and 

let  me  know.     About  a  week  afterwards,  Daniel  called  at  the 

l>ranch  Bank,  and  stated  to  me,  that  he  had  spoken  to  his  niece, 

and  she  was  agreeable  to  sign  a  promissory  note  for  500Z.,  but  she 

did  not  like  to  come  to  the  Bank,  from  a  fear  of  causing  some 

suspicion  that  she  was  going  to  be  bound  for  her  uncle  to  the  Bank; 

that  if  I  would  prepare  a  note  in  the  usual  form,  and  take  it  down 

some  evening  to  his  (Daniel's)  house,  where  she  resided,  she  would 

sign  it." 

The  same  witness  also  stated :  "  That  he  accordingly  prepared  [  ^56  ] 
a  joint  and  several  promissory  note,  and  took  it  to  the  house  of 
Daniel  between  the  1st  and  the  6th  of  January,  1838.  That  he 
produced  the  promissory  note,  and  told  Miss  Kendray  that  it  was 
a  joint  promissory  note  for  5001.,  but  we  did  not  want  500L  of  her 
uncle  at  that  time,  (the  balance  owing  by  him  at  that  time  being 
very  small),  but  that  he  might  want  money  to  the  extent  of  500^., 
and  he  asked  her,  if  she  was  willing  to  sign  the  note  he  then  pro- 
duced ;  to  which  she  answered,  that  she  was  willing  to  do  so.  He 
then  requested  her  to  read  the  said  promissory  note,  which  she  did 
accordingly.  That  Daniel  then  signed  the  promissory  note,  and 
immediately  afterwards  the  said  Frances  Kendray  signed  her  name 
to  it.  That  before  the  note  was  signed  by  the  said  Daniel  and 
Frances  Kendray,  he  told  the  said  Frances  Kendray,  that  sup- 
posing her  uncle  should  want  money  to  the  extent  of  5002.,  by  her 
signing  that  note,  she  made  herself  liable  to  the  Bank  to  the  extent 
of  500Z.  and  interest,  in  case  the  Bank  should  ever  want  that  amount 
of  him ;  she  said  that  she  perfectly  understood  it." 

The  witness  also  said,  "  I  then  stated,  that  the  said  promissory 
note  was  to  be  a  security  for  the  amount  then  due  to  the  said  Bank 
from  the  said  Christopher  Daniel,  or  for  any  amount  that  might  be 
due,  either  upon  the  open  account,  or  upon  bills  running  to  the 
extent  of  500/.  and  interest;"  and  the  witness  said,  '*In  my  opinion 
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archbb      and  judgment,  the  said  note  was  signed  by  the  said  complainant 
Hudson.      Frances  Kendray  readily  and  not  reluctantly,  nor  in  ignorance,  but 
with  the  full  knowledge  of  the  liability  she  was  thereby  incurring." 
The  cause  now  came  on  for  hearing. 

[  667  ]  Mr.  Kindersley  and  Mr.  Rolt,  for  the  plaintiffs,  contended, 

first,  that  the  transaction  was  void  ab  initio,  the  promissory  note 
having  been  obtained  by  an  uncle,  standing  in  loco  parentis,  from 
his  niece  immediately  after  her  coming  of  age.    That  the  principles 
of  the  Court  with  regard  to  transactions  between  guardian    and 
ward,  and  parent  and  child,  were  applicable  to  the  present  case ; 
that  the  protection  of  infancy  continued  after  the  plaintiff  attained 
her   majority,  and   that   the   defendants,  who   took  with  notice, 
by  their  agent,  of  the  invalidity  of  the  transaction,  were  bound. 
Secondly,  that  there  was  no  memorandum  showing  that  the  note 
was  given  as  a  security  for  a  floating  balance.     Thirdly,  that  by 
the  mode  of  dealing  with  the  note  in  December,  1841,  the  position 
of  the  surety  had  been  altered  ;  for  the  note,  instead  of  being  kept 
as  a  continuing  guarantee  for  the  ultimate  balance  due  from  the 
principal,  as  the  defendants  said  was  the  intention,  had  been  cashed, 
and  an  Immediate  right  to  sue  for  the  whole  amount  created: 
Bonser  v.  Cox  (i).     Fourthly,  that  the  500Z.  having  been  treated  as 
a  loan  from  the  12th  of  November,  1841,  every  subsequent  payment 
made  by  Daniel  to  the  bankers  must  be  applied  in  exoneration  of 
the  surety. 

Mr.  Turner,  and  Mr.  Ebnsley,  contra,  for  the  Banking  Company : 

The  bill  alleges  and  proceeds  on  a  fraudulent  contrivance  between 
Daniel  and  Hauxwell,  of  which  there  is  not  the  slightest  proof. 
The  transaction  was  hondfde  on  the  part  of  the  Banking  Company; 
their  advances  did  not  exceed  702.  at  the  time,  and  they  had  no 
[  *668  ]  inducement  to  procure  the  plaintiff  in  joining  in  *as8isting  her  uncle. 
The  influence  proved  in  the  evidence  is  wholly  influence  on  the  part 
of  the  plaintiff's  aunt,  and  not  of  her  uncle.  The  circumstances 
appear  to  have  been  fully  explained,  and  the  plaintiff  was  perfectly 
aware  of  the  nature  of  the  transaction,  and  of  the  liability  she  was 
about  to  incur.  If  this  be  not  sufficient,  no  transaction  between 
a  parent  and  child,  by  which  the  former  was  benefited  by  the 
latter,  could  stand.    The  conduct  of  the  plaintiff  who  seeks  to  raise 

(1)  55  E.  E.  113  (4  Beav.  379,  and  6  Beav.  110). 
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an  equity  against  defendants,  who  have  bond  fide  advanced  their  abcbeb 
money  on  her  secority,  must  be  regarded.  She  induced  the  Bank  hudsov. 
io  trust  her  uncle ;  years  have  elapsed,  and  after  all  the  alleged 
influence  has  ceased,  she  has  permitted  the  Bank  to  continue  their 
dealings  with  and  to  make  advances  to  her  uncle,  without  making 
any  complaint  or  challenging  the  validity  of  her  security  until  he 
became  insolvent.  This  course  of  acquiescence  deprives  her  of  the 
right  (if  she  ever  had  any)  of  undoing  this  transaction. 

The  security  was  a  continuing  security,  and  therefore  the  subse- 
quent payments  by  Daniel  to  the  bankers  are  not  to  be  applied  in 
discharge  of  the  note :  Pease  v.  Hirst  (i).  The  placing  the  note 
to  the  credit  of  Daniel's  account  in  no  way  altered  the  situation  or 
liability  of  the  surety.     The  plaintiffs  are  not  therefore  discharged. 

Mr.  Olasse,  for  the  defendant  Daniel. 

iTfr.  Kindersleyy  in  reply. 

The  Master  of  the  Bolls  : 

There  cannot  be  any  doubt,  in  this  case,  that  Mr.  Daniel  was,  in 

respect  of  Miss  Kendray,  standing  in  loco  ^parentis.  Being  desirous       [  •ssg  ] 

of  over-drawing  his  account  at  his  bankers,  he  proposed  as  his 

surety  his  niece,  a  young  lady  living  under  his  protection,  as  a 

child  lives  under  the  protection  of  a  parent,  who  had  just  attained 

her  age  of  twenty-one  years,  and  had  just  then  been  put  into 

possession  of  her  property.     It  is  fully  proved,  in  the  cause,  that 

Mr.  Hauxwell  was  well  acquainted  with  the  relative  situation  of 

Mr.  Daniel  and  this  young  lady :  he  was  in  the  habit  of  associating 

vith  them ;  he  says  he  was  not  intimate  with  them  ;   but  there  are 

witnesses  who  prove  that  he  had  associated  with  Mr.  Daniel,  and 

also  with  this  young  lady,  and  that  the  circumstances  of  this  young 

lady  were  perfectly  well  known  to  him. 

A  communication  was  to  be  made  on  the  subject  between  the 
nncle  and  niece  standing  in  this  situation;  the  result,  as  was 
expected,  was,  that  she  consented  to  become  security  for  her  uncle. 
It  appears,  however,  ''that  she  did  not  like  to  come  to  the  Bank, 
from  a  fear  of  causing  some  suspicion  that  she  was  going  to  be 
bound  for  her  uncle  to  the  Bank."  This  young  lady,  being  asked 
to  do  what  I  suppose  must  be  considered  as  an  act  of  kindness  to 
her  uncle,  was  afraid  that  it  should  be  known  that  she  was  going 

(1)  34  E.  E.  343  (10  B.  &  0.  122). 
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Abchkb  to  do  that  act  of  kindness,  and,  therefore,  this  business  was  not  to 
HvDsoK.  b©  conducted  in  the  ordinary  way ;  she  was  not  to  go  to  the  Bank 
for  the  purpose  of  signing  this  promissory  note,  but  Mr.  Hauxwell 
was  to  visit  the  parties  in  order  that  this  might  be  done  in  a  more 
secret  manner.  She  however  signed  the  note  in  the  manner  stated 
by  Mr.  Hauxwell  in  his  evidence. 

The  first  point  made  in  this  case  is,  that  that  transaction  cannot 
stand  at  all,  because  the  security  was  obtained  through  the  inflaence 
[  •660  ]  of  a  person  standing  in  loco  *parent%8^  from  the  object  of  his  pro- 
tection and  care,  and  that  therefore  is  a  transaction  which  this 
Court  will  not  support.  The  relation  between  the  parties  is 
undoubted.  She,  by  signing  this  promissory  note  for  the  benefit 
of  her  uncle  standing  in  loco  'parentis^  without  any  consideration 
or  advantage  moving  towards  herself,  became  subject  to  this 
liability.  This  is  a  transaction,  which,  under  ordinary  circum- 
stances, this  Court  will  not  allow;  and  really  the  question  is, 
whether  there  is  any  thing  in  this  case  to  take  it  out  of  the  ordinary 
rule  which  the  Court  applies  in  other  cases  of  a  like  kind. 

Nobody  has  ever  asserted  that  there  cannot  be  a  pecuniary 
transaction  between  a  parent  and  child,  the  child  being  of  age, 
but  everybody  will  affirm  in  this  Court,  that  if  there  be  a  pecuniary 
transaction  between  parent  and  child,  just  after  the  child  attains 
the  age  of  twenty-one  years,  and  prior  to  what  may  be  called  a 
complete  "emancipation,"  without  any  benefit  moving  to  the  child, 
the  presumption  is,  that  an  undue  influence  has  been  exercised  to 
procure  that  liability  on  the  part  of  the  child,  and  that  it  is  the 
business  and  the  duty  of  the  party,  who  endeavours  to  maintain 
such  a  transaction,  to  show,  that  that  presumption  is  adequately 
rebutted ;  and  that  it  may  be  adequately  rebutted  is  perfectly  clear. 
This  Court  does  not  interfere  to  prevent  an  act  even  of  bounty 
between  parent  and  child,  but  it  will  take  care  (under  the  circum- 
stances in  which  the  parent  and  child  are  placed  before  the  eman- 
cipation of  the  child)  that  such  child  is  placed  in  such  a  position 
as  will  enable  him  to  form  an  entirely  free  and  unfettered  judgment, 
independent  altogether  of  any  sort  of  control. 

The  question  then  is,  whether,  under  the  circumstances  of  this 
case,  we  have  any  evidence  of  that  kind.  Mr.  Hauxwell,  represent- 
[  ♦561  ]  ing  the  Bank,  knew  the  relative  *position  of  the  parties ;  he  knew 
that  the  object  was  to  obtain  the  liability  of  the  child,  for  the 
benefit  and  accommodation  of  the  uncle  ;  he  knew  they  were  living 
together  at  the  time.    He  went  and  assisted  the  uncle  and  aunt, 
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l>otli  of  whom  were  present  at  the  very  time.    It  therefore  does  not      aboheb 

skppear,  that  this  young  lady  was  ever  severed  from  the  influence     humox. 

^^bich  the  uncle  and  aunt  had  over  her,  so  as  to  enable  her  to 

f oirzn  an  adequate,  full,  and  independent  opinion  as  to  what  she 

OTight  in  prudence  to  have  done.     I  do  not  mean  to  say,  that  if 

t'bis  young  lady  had  her  trustees,  or  some  friend  or  relation  of  the 

f  &xnily,  or  somebody  interested  in  her  welfare,  to  advise  and  consult 

imLth,  in  the  absence  of  the  uncle  and  aunt,  that  the  circumstance 

of  her  situation  and  the  circumstance  of  the  uncle's  situation  might 

xiot  have  been  such,  that  this  Court  would  have  said  that,  having 

entered  into  this  liability,  she  should  be  held  by  it.     It  might  have 

l3een  so ;  but  to  say  that  Mr.  Hauxwell,  the  agent  of  the  Bank,  a 

person  with  whom  the  uncle  was  dealing,  the  person  through  whom 

lie  is  carrying  on    his    business    as    customer  of    the  Bank,  by 

explaining  to  an  inexperienced  young  woman  who  had  just  attained 

her  age  of  twenty-one  years  the  meaning  of  this  note,  offered  any 

thing  like  such  a  protection  as  would  secure  to  her  that  free  and 

independent  judgment  which  she  had  a  right  to  exercise,  seems 

to  me  to  go  far  beyond  any  thing  which  has   been   proved  in 

this  case. 

It  does  not  appear  to  me,  taking  this  transaction  as  it  stands 
upon  the  evidence  before  me,  that  it  can  be  supported  even  on  the 
first  ground. 

I  think  also,  that  it  cannot  be  supported  on  the  second  ground. 
The  second  ground  is  this,  that  she  was  only  security  for  a  floating 
balance,  and  that,  instead  of  treating  *her  as  a  surety  for  a  floating  [  •6f»2  ] 
balance,  an  attempt  was  made  to  make  her  a  debtor  for  the  whole 
sum,  without  regard  to  the  circumstances  of  the  account  upon 
which  that  balance  was  to  arise.  This  young  lady  having  signed 
this  joint  and  several  promissory  note  in  January,  1838,  married 
Mr.  Archer  upon  the  13th  of  November,  1841.  What  had  been 
done  with  this  note  in  the  meanwhile  ?  The  promissory  note  was 
given  to  Mr.  Hauxwell,  and  was  kept  among  the  securities  of  the 
Bank.  The  account,  as  between  the  Bank  and  Mr.  Daniel,  was  an 
account  between  them  alone,  not  affected  in  any  way  by  this  trans- 
action :  sums  were  paid  in  and  drawn  out,  and  the  note  was  dealt 
with  as  in  the  ordinary  mode  of  dealing  between  a  Bank  and  a 
customer,  where  a  security  is  deposited  for  a  floating  balance.  The 
promissory  note  was  joint  and  several,  and  payable  upon  demand  ,* 
but  it  did  not,  on  the  face  of  it,  represent  the  real  contract.  The 
contract,  Mr.  Hauxwell  says,  was,  that  it  should  be  a  security  for 
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arcrsb  what  the  Bank  wanted  of  the  uncle  for  the  amount  due  upon  the 
HuDBOK.  open  account.  That  was  the  contract,  though  it  does  not  appear 
on  the  promissory  note.  It  was  kept  among  the  securities  of  the 
banking  account,  and  according  to  the  statement  made  by  Mr. 
Hauxwell,  if  there  was  a  balance  due  to  the  Bank  from  Mr.  Daniel 
on  that  account,  then  the  promissory  note  was  to  be  a  guarantee 
for  it. 

This  lady  was  married  on  the  13th  of  November.  The  marriage 
comes  a  short  time  afterwards  to  the  knowledge  of  the  agents  of 
the  Bank.  They  had  an  agent  at  York,  a  Mr.  Wilkinson,  and  an 
agent  at  Thirsk,  Mr.  Hauzwell.  What  communications  took  place 
immediately  after  the  marriage  we  do  not  know :  the  first  state- 
ment which  we  have  relating  to  it  is  in  the  letter  of  the  26th  of 
November,  1841,  in  which  Mr.  Wilkinson  directs  Hauxwell  to  make 
[  ♦ses  ]  this  "  a  tangible  security."  They  probably  *were  under  some 
mistake  about  the  effect  of  it ;  but  I  scarcely  know,  whether  what 
they  did  was  through  mere  blunder  or  mistake  of  their  rights,  or 
whether  it  was  not  an  attempt  to  place  themselves  in  a  different 
position  from  that  in  which  they  ought  to  have  been.  We  find 
that,  after  a  little  negotiation,  and  after  enquiry  as  to  the  property 
of  Mrs.  Archer,  Mr.  Wilkinson  thinks  fit,  on  the  8th  of  December, 
1841,  without  any  communication  with  Mr.  and  Mrs.  Archer,  to 
give  this  direction  to  Mr.  Hauxwell,  "  enter  the  500L  promissory 
note  Daniel,  to  his  credit  in  the  ledger  and  debit  loans,  Daniel  and 
Kendray.  Do  the^same  in  Daniel's  pass-book,  500Z.  to  his  credit, 
but  date  it  12th  of  November.  You  can  then  continue  any  other 
credits  as  usual.  My  object  was  to  have  it  in  the  pass-book 
before  Miss  K's  wedding,  which  was,  I  believe,  on  the  20th  of 
November." 

Was  this  the  contract,  that  there  should  be  5002.  placed  to  the 
credit  of  Mr.  Daniel  upon  the  liability  of  Miss  Kendray  ?  If  that 
was  the  contract,  why  was  it  not  done  at  the  first  ?  What  reason 
or  pretence  could  there  be  for  doing  it  on  the  9th  of  December, 
1841,  and  dating  it  upon  the  12th  of  November?  What  pretence 
could  there  be  for  doing  it  in  December,  1841,  which  did  not  exist 
upon  the  2nd  of  January,  1837?  Is  it  not  an  attempt  to  put 
this  matter  in  quite  a  different  situation  from  what  it  was  before  ? 
I  cannot  concur  in  the  argument,  that  the  situation  of  surety  is  in 
no  way  altered  by  it.  The  promissory  note,  as  I  said,  did  not 
evidence  the  contract;  there  was  something  more  than  was  expressed 
on  it.     The  contract,  according  to  the  statement  of  Mr.  Hauxwell, 
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^was,  that  the  promissory  note  should  be  a  security  for  a  floating 

balance.     Miss  Eendray  was  answerable  for  a  floating  balance, 

while  it  remained  as  a  floating  balance,  and  for  no  more  was  she, 

at  any  time,  ^answerable  than  the  floating  balance  amounted  to. 

Cot  what  was  the  effect  of  entering  it  as  a  loan  ?    It  was  giving 

an    immediate  credit  for  the  sum  of  5002.    The  consequence  was, 

that  they  had  an  immediate  demand  upon  the  note,  for  Daniel  had 

the  immediate  benefit  of  the  sum  of  500Z.,  he  had  a  right  to  draw 

for  it  all  at  once,  and  having  credit  for  this  sum,  she,  all  at  once, 

even  without  his  drawing  on  it,  might  be  made  answerable  for  this 

note.     That  was  not  the  contract,  but  an  entire  violation  of  it,  and 

was  made  without    the   least  authority   from,  and  without  any 

communication  with,  the  plaintiffs. 

If,  therefore,  it  were  necessary  to  determine  that  question,  I 

should  have  no  hesitation  in  saying  that  that  species  of  conduct 

vitiated  and  put  an  end  to  the  whole  transaction,  and  released  the 

surety  from  an  obligation  which  was  made  quite  different  from 

that  which  she  had  been  induced  to  enter  into. 

Upon  both  of  these  grounds  I  am  of  opinion  that  this  promissory 

note  cannot  stand,  and  there  must  be  a  decree  for  the  plaintiffs, 

with  costs. 

[This  decision  was  affirmed  on  appeal  by  the  Lord  Chancellor  on 
the  18th  of  March,  1846,  in  the  following  judgment,  reported  in 
15  L.  J.  Ch.  p.  211.] 

The  Lord  Chancellor: 

The  facts  of  this  case  are  very  correctly  stated  in  Mr.  Beavan's 
report ;  and  I  shall  merely  advert  to  such  of  them  as  are  necessary  L  ^^^'A  ^^• 
for  the  purpose  of  explaining  the  grounds  upon  which  my  opinion 
is  formed.  Where  the  relation  of  guardian  and  ^¥ard  is  subsisting 
between  two  parties,  if  a  gift,  or  anything  in  the  nature  of  a  gift, 
proceeds  from  the  ward  towards  the  guardian,  when  the  ward  has 
just  come  to  full  age,  such  transactions  are  subject  to  be  viewed 
with  the  utmost  degree  of  jealously  by  Courts  of  equity.  Lord 
Eldon,  in  tke  case  of  Hatch  v.  Hatch  (i),  expressed  himself  in  the 
strongest  terms,  and  said,  that  in  cases  of  this  sort  it  is  almost 
impossible  that  transactions  of  such  a  nature  can  be  sustained, 
unless  the  party  claiming  the  benefit  of  the  gift  can  show,  to  the 
entire  satisfaction  of  this  Court,  that  his  influence  has  not  been 
misapplied  in  the  particular  transaction.  Unless  it  appears  to  be  a 
(1)  7  E.  E.  195  (9  Ves.  292). 
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Abohbb  spontaneoas  act  on  the  part  of  the  ward,  or  unless  he  was  informed, 
HuDsoK.  ^  ^11  ^^^  particulars,  of  the  nature,  character,  and  probable  con- 
sequences of  his  proceeding  such  a  transaction  cannot  stand.  This 
was  the  rule  laid  down  by  Lord  Hardwickb  ;  and  it  is  stated,  on 
more  than  one  occasion,  as  the  principle  of  general  policy.  The 
same  observations  have  been  made  by  other  learned  Judges,  and 
have  been  followed  in  many  decided  cases  of  this  nature.  It  is  not 
necessary  for  the  application  of  this  rule,  that  the  relation  of 
guardian  and  ward  should  exist  in  perfect  strictness  of  terms; 
it  is  not  necessary  that  the  guardian  should  be  a  guardian  named 
by  the  father,  or  appointed  by  the  Court  of  Chancery.  If  the 
young  person  lives  with  and  is  brought  up  with  and  under  the  care, 
influence,  and  controul  of  a  near  relative  of  mature  age — if  the 
relation  of  guardian  and  ward  thus  subsists  between  them,  the 
principle  is  equally  applicable.  This  rule  cannot  now  be  called  in 
question,  and  therefore  what  must  here  be  considered  is,  what  was 
the  actual  situation  of  these  parties,  and  what  was  their  conduct. 

This  young  lady  lost  her  father  when  she  was  three  years  of  age. 
She  had  a  small  fortune ;  some  real  estate  producing  70Z.  a  year, 
and  1,100Z.  or  1,200Z.  in  money,  which  was  vested  in  trustees  for 
her  benefit.  At  the  age  of  nine  she  lost  her  mother,  and  her 
[  *2i2  ]  ^nearest  relative  was  one  of  the  defendants,  her  maternal  uncle, 
who  carried  on  business  as  a  currier,  at  Thirsk.  She  was  sent  to 
school  by  the  trustees,  who  paid  for  her  schooling.  During  the 
holidays,  as  they  occurred  from  time  to  time,  she  went  to  reside 
with  her  uncle  and  aunt.  From  a  certain  time  shortly  after  the 
death  of  her  mother,  when  she  was  sent  to  school,  till  the  age  of 
seventeen,  she  passed  her  holidays  uniformly  with  her  uncle  and 
aunt.  On  leaving  school,  she  continued  to  reside  with  them  until  she 
came  of  age,  and  from  that  time  until  she  was  married  in  1841. 
There  can  be  no  doubt,  therefore, — ^in  such  a  state  of  things  it  must 
be  presumed, — that  the  natural  controul  which  such  a  connexion 
and  such  circumstances  would  create,  existed  between  the  parties 
when  she  came  of  age.  There  is,  in  addition,  evidence  that  this 
influence  and  controul  were  exercised,  not  only  until  she  came  of 
age,  but  also  afterwards,  and  that  she  submitted  to  and 
acquiesced  in  it.  I  think,  therefore,  so  far  as  the  relation 
between  the  parties  in  concerned,  that  this  is  a  case  falling 
strictly  within  the  principle. 

The  question  consequently  is,  was  this  such  a  transaction  between 
a  guardian  and  ward,  that  the  principle  must  be  applied  to  it? 
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NoWy  as  to  the  transaction,  Daniel  was  in  trade  at  Thirsk  :  he  had      ahcmeb 
overdrawn  his  account  at  his  bankers  :  within  two  months  after  this      Hudson. 
young  lady  came  of  age,  he  applied  to  her  to  join  him  in  a  joint 
and  several  promissory  note  as  a  surety,  as  a  continuing  guarantie 
for  the  balance  which  might  at  any  time  be  due  from  him  to  the 
bankers.      The  proposal  of  course  proceeded  from  him ;  she  con- 
sented.    It  would  be  difficult  for  her  to  do  anything  but  consent. 
It  would  be  represented  to  her  that  she  would  only  be  called  on  in 
case  of  his  insolvency.    It  is  hard  to  suppose  that  a  young  lady, 
brought  up  with  an  uncle  and  aunt,  and  under  their  care,  and  being 
asked  within  two  months  after  attaining  twenty-one  to  join  in  a 
promissory  note  which  would,  as  she  was  told,  subject  her  to  no 
loss  except  in  case  of  her  uncle's  insolvency — it  is  hard  to  suppose 
a  case  in  which  she  could  or  would  refuse  to  do  so.     It  is  admitted 
by  the  learned  counsel  for  the  Bank,  that  this  was  a  very  indelicate 
act  on  the  part  of  Daniel.     I  think  it  was  not  only  an  indelicate, 
but  an  extremely  improper  one.     Daniel  was  a  person  placed  in 
such  a  situation,  that  she  would  naturally  consult  him  in  all  trans- 
actions and  ask  for  his  advice :  and  what  advice  would  Daniel,  as  a 
man  of  business  and  a  reasonable  man,  have  given  to  a  person  in 
this  situation,  if  he  had  been  called  upon  to  advise  her  in  such  a 
transaction  with  any  other  person  ?    He  would  have  cautioned  her, 
"  You  may  be  called  on  at  some  future  time  :  it  may  be  contingent 
or  improbable ;  but  there  is  no  limit  as  to  the  time  :  you  cannot  tell 
what  your  situation  may  be,  or  what  may  be  your  position  when  the 
application  may  be  made."    As  a  cautious  person  and  a  man  know- 
ing the  practice  of  the  world,  he  must  have  given  her  such  advice. 
How  then  could  he  have  made  the  application  to  her  for  his  own 
benefit  ?    After  he  had  got  her  to  consent,  having  previously  applied 
at  the  Bank  to  know  whether  they  would  advance  the  money,  what 
was  his  next  step  ?    Hauxwell,  the  manager  of  the  Bank,  was  his 
friend  and  companion,  and  frequently  associated  with  him ;   Daniel 
tells  him  that  the  young  lady  had  consented  to  join  in  a  promissory 
note.    He  says,  *'  Gall  at  my  house,  as  she  does  not  like  to  come  to 
the  Bank,  from  a  fear  of  causing  suspicion  that  she  is  going  to  be 
bound  for  her  uncle."     Hauxwell  prepares  the  note,  and  goes  to  her 
with  it.     No  one  was  present  at  the  interview,  except  himself,  this 
yonng  person,  and  Daniel  and  his  wife.     Mrs.  Daniel  goes  in  and 
out  of  the  room  occasionally,  and  it  does  not  appear  whether  she 
was  present  at  the  actaal  signing  of  the  note.    What  Hauxwell 
says  is,  that  on  that  occasion  he  explained  to  her  the  nature  of  the 
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ABcuKB  transaction,  and  told  her  what  the  effect  of  the  note  was.  I  hare 
Hudson,  read  the  evidence  on  this  part  of  the  case,  over  and  over  again ;  and 
although  a  person  conversant  with  life  and  business  might  collect 
from  it  that  the  security  was  a  continuing  guarantie,  I  cannot  bring 
myself  to  believe,  for  a  moment,  that  a  young  lady  of  twenty-one 
years  of  age,  and  inexperienced  in  business,  would  have  come  to 
that  conclusion.  I  think  the  impression  on  her  mind  would  be,  that 
it  was  a  security  for  5001.  to  be  advanced  at  successive  intervals ; 
and  that  when  that  sum  had  been  once  repaid  she  would  be 
discharged  from  all  liability.  But  it  is  incumbent  upon  the  party 
[  •213  ]  claiming  the  benefit  of  the  note,  to  prove  much  more  than  this,  *I 
ought  to  be  satisfied  that  she  was  fully  informed  of  the  effect  of  the 
transaction.  Suppose  she  was  so  informed,  I  think  something  more 
was  requisite :  I  think  it  was  incumbent  to  point  out  the  probable 
consequences  of  her  entering  into  any  agreement  of  this  kind. 
"  You  may  be  and  probably  will  be  called  on  at  some  future  time  to 
pay  this  money.'*  Unless  she  was  told  this,  I  think  she  was  not 
told  all  they  were  bound  to  tell  her. 

This  transaction  was  to  be  kept  secret.  It  is  stated  that  Daniel 
wished  Hauxwell  to  come  to  his  house,  because  this  young  lady  was 
afraid  that  it  might  be  suspected  that  she  was  about  to  become 
security  for  her  uncle.  I  think  it  far  more  probable  that  Daniel  was 
afraid  that  it  might  be  suspected  that  she  about  was  to  give  security 
for  him.  She  intimated  to  him  that  she  thought  it  ought  not  to  be 
known,  because  it  was  an  improper  transaction.  Ought  he  not  to 
have  said,  "  Consult  your  friends,  your  late  trustees,  respecting  the 
transaction :  if  that  is  the  impression  on  your  mind,  I  will  not  allow 
it  to  be  entered  into,  unless  you  have  the  sanction  of  some  friends  "  ? 
I  think,  therefore,  that  if  the  rules  of  this  Court  are  to  be  followed 
in  this  instance,  I  am  altogether  unable  to  consider  this  as  a  valid 
contract. 

The  next  point  which  was  raised  was  the  question  of  acquiescence. 
This  amounts  to  nothing,  for  several  reasons.  First,  I  am  not  satis- 
fied that  this  young  lady  knew  that  this  was  a  continuing  guarantie. 
If,  not,  she  might  reasonably  have  thought  that  the  debt  had  been 
long  paid  off,  particularly  as  no  application  was  ever  made  to  her  in 
respect  of  the  security.  Her  uncle's  influence  over  her  continued 
up  to  the  time  of  her  marriage  ;  her  position  remained  the  same  ; 
and  there  is  distinct  evidence  of  the  exercise  of  that  influence,  and 
that  she  acquiesced  in  it  long  after  she  came  of  age,  and  up  to  her 
marriage.  How  then  can  acquiescence  be  held  to  affect  her  ?   When 
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she  was  free  from  the  inflaence  of  her  ancle»  she  immediately  became 
under  the  controul  of  her  husband.  I  do  not  consider  that  acquies- 
cence in  this  case  amounts  to  anything;  it  is  like  the  case  to  which 
I  have  before  referred,  before  Lord  Eldon,  of  Hatch  v.  Hatch.  There 
was  the  same  question  of  acquiescence,  though  there  the  coverture 
extended  over  a  longer  period.  So  far,  therefore,  as  relates  to 
acquiescence,  I  think,  no  reliance  can  be  placed  upon  it. 

The  bankers  say,  and  say  very  justly,  they  knew  nothing  of  this 
transaction.  So  far  as  they  are  concerned,  they  are  free  from  all 
blame.  It  is  not  necessary  for  me  to  consider  what  would  have 
been  the  effect,  if  their  agent  had  not  been  concerned.  Here  the 
manager  of  the  Bank  was  the  friend  of  Daniel,  well  acquainted  with 
his  position,  and  the  position  of  his  niece ;  and  knew  as  much  of 
this  transaction,  and  acted  as  much  in  it  as  Daniel  himself.  He 
therefore  would  clearly  have  been  bound  by  all  the  circumstances 
attending  it ;  and  being  the  agent  of  the  bankers,  they  will,  of 
course,  be  equally  bound. 

It  is,  therefore,  unnecessary  for  me  to  consider  the  second  question, 
respecting  the  conduct  of  the  bankers,  in  placing  the  whole  5002.  to 
Daniel's  account.  I  give  no  opinion  upon  that.  There  is  quite 
sufficient  to  enable  the  Court  to  come  to  a  conclusion,  in  conformity 
^ith  the  established  rules  of  Courts  of  equity,  in  cases  of  this  sort. 
I  entertain  no  doubt  upon  this  case,  and  the  first  moment  I  heard 
it,  I  formed  the  same  opinion  which  I  have  now  expressed.  The 
decision  of  the  Masteb  of  the  Bolls  must  be  affirmed,  with  costs. 


AllOHSB 
HUDSOX. 


KEBE  V.  GILLESPIE. 

(7  Beav.  572—573.) 

Letters  written  by  a  defendant,  after  the  institution  of  the  suit,  to  an 
unprofessional  agent  abroad,  "confidentially  and  in  reference  to  the  defence 
of  the  defendant  to  this  suit  *' :  Held,  not  privileged. 

This  was  a  motion  for  the  production  of  documents,  admitted,  by 
the  defendant's  answer,  to  be  in  his  possession.  The  defendant, 
by  his  answer  stated,  that  the  letters  appearing  in  the  first  part  of 
the  second  schedule  to  be  written  by  Samuel  Street  and  Thomas 
C.  Street,  the  agents  of  the  defendant,  or  either  of  them,  to  the 
defendant,  and  to  be  written  by  the  defendant  to  Samuel  Street  and 
Thomas  G.  Street,  or  either  of  them ;  also  the  letters  appearing  to 
be  written  by  the  defendant  to  his  solicitors,  and  by  the  solicitors 
to  the  defendant,  were  all  of  them  so  written,  coniideniially  and  in  the 


1844. 
June  12. 
Avg,  3. 

RolU  Court. 

Lord 

Lanodale, 

M.R. 
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\9£Ly  of  business,  and  in  reference  to  the  defence  of  the  defendant 
to  this  suit.  And  the  defendant  submitted  that  he  was  not  bound 
to  produce  the  same. 

Messrs.  Street  were  the  agents  in  Canada  of  the  defendant,  and 
were  merchants,  and  not  professional  men.  The  correspondence 
was  all  subsequent  to  the  filing  of  the  bill. 

Mr,  Turner  and  Mr.  Rogers,  in  support  of  the  motion,  insisted 
on  the  plaintiff's  right  to  have  a  production  of  *  this  correspondence, 
which,  they  argued,  did  not  come  within  the  rule  of  professional 
privilege,  Messrs.  Street  being  neither  the  professional  advisers  of 
the  defendant  (i),  nor,  as  in  Bunhury  v.  Banbury  (2),  the  medium  of 
communication  between  the  solicitor  and  his  client. 


Mr.  Kindersley  and  Mr.  Oordon^  contra.     *     *     * 

The  Master  of  the  Eolls  said  he  would  reserve  the  point  until 
he  had  decided  the  case  of  Flight  v.  Robinson  {^). 

Ayg,  3.  The  Master  OF  THE  RoLLs  (4)  held  that  the  correspondence  was 

not  privileged,  as  the  answer  did  not  state  that  it  had  passed 
between  the  solicitor  and  client,  or  any  other  grounds  which  could 
relieve  the  defendant  from  the  obUgation  of  producing  it.  He 
therefore  ordered  the  production. 


1838. 

>H.  9, 10,12, 

13,  14,16,16, 

17,19,20,21, 

22,  23. 

iVor.  19. 

EolU  ChurL 

Lord 

Lanqdalb, 

M.R. 

Affirmed. 

1845. 

Av/f.  8. 

Lord 

Lyndhuest, 

L.C. 

Lord 
Campbell. 

[  593  ] 
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The  SKINNEBS'  COMPANY  v.  The  IEISH  SOCIETY. 

(7  Beav.  593— 642;  affd.  12  CI.  &  Fin.  425;  9  Jur.  1043;  S.  C.  1  My.  & 

Cr.  162.) 

The  Irish  Society  held  to  be  trustees  for  public  purposes,  and  not  account- 
able to  the  Companies  of  London,  notwithstanding  the  latter  were,  after 
providing  for  the  public  objects,  entitled  to  the  surplus  revenues  of  the 
estates  vested  in  the  former. 

The  bill  was  filed  against  the  Irish  Society  (a  corporate  body), 
against  forty  of  the  Trading  Companies  of  the  City  of  London,  and 
the  Attorney-General,  seeking  a  declaration,  that  the  plaintiffs  and 
the  other  City  Companies  were  entitled  to  the  Irish  property  in 
dispute :  that  the  Irish  Society  were  trustees  for  them  and  for  an 

account  &c. 

*  «  *  «  « 

In  the  year  1608,  the  principal  part  of  the  province  of  Ulster,  in 

(1)  See  Ma(hn  v.  TVivrfi,  auU,  127.  (3)  8  Beav.  22. 

(2)  50  R.  R.  147  (2  Beav.  173).  (4)  Ex  relatione. 
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Ireland,  had,  by  the  attainder  of  the  Boman  Catholics  involved 
in  the  recent  rebellion,  become  forfeited  and  vested  in  the  Crown. 
King  James  I.,  being  desirous  of  colonizing  it  with  his  Protestant 
subjects,  proposed  to  grant  out  the  land  to  persons  willing  to  under- 
take the  work  of  colonization,  upon  terms  contained  in  a  printed 
*'  collection  of  orders  and  conditions  "  published  by  his  authority. 
This  document  first  stated  the  object  the  King  had  in  view  as 
follows :      That  his  Majesty  *'  not  respecting  his  own  profit,  but  the 
public  peace  and  welfare"  of  Ireland,  by  the  civil  plantation  of 
those  onreformed  and  waste  countries,  was  pleased  to  distribute  the 
escheated  lands  to  such  of  his  subjects  as  should  seek  the  same, 
"  with  a  mind  not  only  to  benefit  themselves,  but  to  do  service  to 
the  Crown  and  Commonwealth."     It  then  provided  that  the  under- 
takers were  to  build  fortresses,  keep  and  furnish  arms  and  men  for 
the  defence  of  the  settlement,  erect  houses,  form  townships,  take 
the  oath  of  supremacy,  plant  a  competent  number  of  English  and 
Scottish  tenants ;  and  it  also  provided  for  the  foundation  of  market 
towns  and  corporations  *for  the  habitation  and  settling  of  tradesmen 
and  artificers,  and  for  free  schools,  parishes,  churches,  &c.  &c. 

Commissioners  were  appointed  by  the  Crown,  and  on  the  21st  of 

July,  1609,  instructions  given  to  them  as  to  the  mode  in  which  the 

objects  of  the  Crown  were  to  be  efi'ected.    The  King,  being  desirous 

of  engaging  the  citizens  of  London  in  this  work,  and  to  induce 

them  to  become  undertakers  of  the  colonization  of  a  large  tract  of 

the  escheated  lands,  caused  to  be  prepared  a  document,  setting 

forth  the  ''motives  and  reasons"  to  induce  the  City  to  engage 

therein.     It  specified  the  "  fittest  places  for  the  City  of  London  to 

plant,*'  and  which  the  King  proposed  to  grant,  the  land,  sea  and 

river,  '*  commodities  "  which  it  produced,  and  ''  the  profits  which 

London  should  receive  by  this  plantation,"  by  the  advancement  of 

trade,  the  employment  of  its  superabundant  population,  &c.  **  to 

the  great  service  of  the  King,  the  strength  of  his  realm,  and  the 

advancement  of  several  trades  and  benefit  of  particular  persons." 

This  proposal  seemed  to  have  undergone  much  consideration  on 
the  part  of  the  City  of  London  (i).  A  committee  was  appointed 
for  investigating  the  matter,  who  by  a  report,  dated  the  15  th  of 
December,  1609,  recommended,  first,  that  15,000i.  should  be 
expended,  to  be  raised  by  way  of  Companies  of  the  City  "  by  the 


Thb 
Skinnbbb* 

COMPAKT 

r. 
Thb  Irish 

SOOIBTT. 
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(1)  Throughout  this  case  the  dis- 
tinction between  the  Corporation  of 
the  City  of  London  and  the  several 


corporate  Companies  must  be  carefully 
borne  in  mind. 
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poll  according  to  the  rate  of  corn  set  upon  every  Company  (i); 
secondly,  they  specified  the  territory  (2),  and  privileges  to  be 
demanded,  and  the  position  in  which  *the  cities  of  Derry  and 
Coleraine  were  to  be  built ;  thirdly,  the  things  to  be  performed  by 
the  undertakers;  and,  fourthly,  with  respect  to  the  management, 
they  recommended  the  constitution  of  a  Company  in  London  by 
whose  advice  and  direction  all  things  concerning  the  plantation 
and  undertaking  were  to  be  managed.  This  report,  forming  the 
basis  of  a  proposal,  being  communicated  to  the  Privy  Council,  was, 
with  some  variations,  accepted.  By  articles  of  agreement,  dated 
the  28th  of  January,  1609-10,  made  between  the  Privy  Council  on 
behalf  of  the  King  on  the  one  part,  and  ''  the  committees  appointed 
by  act  of  Common  Council  on  behalf  of  the  Mayor  and  Commonalty 
of  the  City  of  London  on  the  other,"  **  it  was  agreed  by  the  City  that 
the  sum  of  20,0002.  should  be  levied : "  it  provided  for  the  building  by 
the  City  of  the  cities  of  Derry  and  Coleraine,  and  maintaining  the 
castle  of  Culmore,  and  specified  the  lands  and  privileges  to  be  granted, 
and  on  what  terms  and  conditions.  This  agreement  was  confirmed 
by  the  City  by  act  of  Common  Council  of  the  80th  of  January,  1609, 
which  enacted, ''  that  for  the  better  ordering,  directing,  and  effecting 
of  all  things  touching  and  concerning  the  said  plantation,  and  the 
business  thereunto  belonging,  there  should  be  a  Company  con- 
stituted" within  the  city,  consisting  of  a  governor,  deputy,  and 
twenty-four  assistants,  who  were  empowered  to  determine  "  what 
should  be  done  or  performed  on  behalf  of  this  City  touching  or 
concerning  the  said  plantation,"  &c.  &c. 

Possession  of  the  lands  were  shortly  after  given,  and  the 
Corporation,  who  then  exercised  a  right  of  compulsorily  taxing 
the  Companies,  directed  the  20,000Z.  to  be  raised  by  the  several 
Companies,  according  to  the  assessment;  other  large  sums  were 
subsequently  raised  in  like  manner  and  for  the  same  purpose.  In 
1610,  it  was  proposed  by  the  City  that  the  Companies  should  take 
a  proportion  of  the  lands  in  lieu  of  the  *money  disbursed  by  them, 
to  be  planted  at  their  own  costs,  and  they  were  informed  that, 
whether  they  accepted  the  offer  or  not,  they  would  be  liable  for  the 
charges  of  the  buildings,  fortifications,  and  also  "that,  notwith- 
standing the  acceptance  of  the  lands,  they  should  likewise  be 
partakers  of  all  benefits  of  fishings,  with  the  profits  of  towns  and 


(1)  That  is,  according  to  an 
ment  called  the  corn  rate,  by  which 
the  Companies  were  respectiTely  com- 


pellable to  furnish  a  given  quantity  of 
com  for  the  City  granaries. 
(2)  About  23,000  acres  in  Coleraine. 
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other   immunities.    This  was  generally  acceded  to  by  the  Com- 
panies, and  subsequently  the  Commissioners  appointed  by  the 
City,  made  their  report,  dated  16th  of  October,  1618  (i),  stating  that 
they  had  divided  the  lands,  but  that  a  division  of  the  towns  and 
town  lands,  ferries,  and  fisheries  could  not  be  fitly  made,  but  that 
tlie  rente  and  profits  of  them  might  be  divided  and  go  amongst  the 
several  Companies."  The  report  was  approved  and  a  division  directed. 
On  the  29th  of  March,  1618,  King  James  I.  granted  his  charter, 
whereby  he  incorporated  the  Irish  Society,  and  he  granted  to  it  the 
lands  undertaken,  but  no  specific  trust  was  thereby  declared.     The 
Irish   Society  were  thereby  empowered  to  determine  all  matters 
concerning   the  plantation,   &c.,   and    the   members  were  to   be 
appointed  and  removable  by  the  City. 

In  1616,  King  James  I.  granted  to  the  Companies  licences  to 
hold  in  mortmain ;  and  in  1617,  the  Irish  Society,  in  pursuance  of 
the  prior  agreement,  conveyed  to  the  several  Companies  their  allot- 
ment of  the  lands,  to  be  held  by  them  in  severalty.     The  Irish 
Society  reserved  the  town  lands,  ferries,  fisheries,  and  timber,  the 
rents  of  which  formed  the  subject  of  this  suit.    After  the  death 
of  James  I.,  some  questions  arose  respecting  the  validity  of  the 
charter ;  arbitrary  proceedings  were  adopted  by  King  Charles  I.  in 
the  Star  Chamber,  against  the  City  of  London,  the  Irish  Society, 
and  the  Companies.     *That  Court  decreed  a  repeal  of  the  charter, 
and  imposed  a  fine  of  70,0001.  on  the  City  and  the  Irish  Society. 
A  complaint  was  made  to  the  House  of  Commons,  who  resolved 
that  the  proceeding  was  illegal.     A  promise  was  made  to  restore 
the  charter,  but  in  consequence  of  the  Civil  War,  this  was  not  done 
till  1662,  when  Charles  II.  granted  a  new  charter  similar,  with 
some  variations,  to  the  former.    After  the  granting  of  the  new 
charter,   the  Irish   Society  again    executed    conveyances  of    the 
respective  allotments  of  the  lands  to  the  dififerent  Companies. 
From  that  time,   the  different   Companies  held    their  lands  in 
severalty,  and  the  Irish  Society  retained  the  town  lands,  ferries, 
and  fisheries.      They  applied   a  considerable  portion  in    public 
purposes,  such  as  in  building  and  repairing  churches  and  chapels, 
in  pablic  schools,  in  paying  schoolmasters,  in  building  bridges  and 
fortifications,  and  in  a  variety  of  other  public  objects,  and  they 
divided  the  surplus  amongst  the  City  Companies. 
The  Skinners'  Company  having  become  dissatisfied   with  the 

(1)  1813  in  7  Beav.    The  report  in  12  CI.  &  F.  gives  the  date  as  November  8, 
1613.-F.  P. 
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[♦600] 


modern  expenditure,  filed  this  bill,  charging  breaches  of  trust  and 
mismanagement  on  the  part  of  the  Irish  Society.     *     *     ^ 

Several  documents  were  produced  in  evidence,  in  which,  in  1683, 
1713,  1715,  and  1789,  the  Irish  Society  had  stated  that  they  were 
''trustees"  for  the  London  Companies,  and  like  admissions  had 
been  made  by  the  City  of  London.  Thus  in  their  defence  to  the 
proceedings  in  the  Star  Chamber,  the  City  insisted,  that  they 
''  had  nothing  to  do  with  the  said  plantation,  and  that  their  names 
were  used,  merely  for  the  transaction  of  affairs,  *and  for  levying 
and  raising  of  money  for  the  said  plantation,  upon  the  Companies 
of  the  City,  which  could  not  be  done  but  by  act  of  Common 
Council."  This  defence  was,  however,  over-ruled  by  the  Court,  the 
negotiation,  agreement,  &c.  having  been  with  the  City.  The  City 
made  a  similar  statement  in  the  petition  to  the  House  of  Commons, 
in  1641.  In  a  petition  to  King  Charles  I.  they  stated,  that  the 
grant  of  the  lands  "was  in  trust  for  the  several  Companies  of 
London  and  the  particular  men  who  disbursed  the  monies  towards 
the  plantation ; "  and  in  a  report  of  a  committee  of  inquiry 
appointed  by  the  Court  of  Aldermen,  it  was  stated,  that  the  lands, 
fishings,  and  customs,  had  been  granted  unto  the  Irish  Society,  for 
the  use  of  the  several  Companies  of  London  who  were  at  the  charge 
of  building,  &c. 

The  cause  now  came  on  for  hearing. 


Sir  W.  W.  Follett  (Attorney-General),  Mr.  Wigram,  and  Mr. 
Lloyd,  for  the  plaintiffs,  contended  that  the  Irish  Society  were  mere 
trustees  for  the  City  Companies,  who  had  furnished  the  means  for 
making  the  plantation,  and  that  they  had  repeatedly  admitted 
themselves  to  be  such.  That  the  public  purposes  contemplated  by 
the  charters  had  now  been  fully  performed,  by  the  building  of  the 
houses,  the  settlement  of  the  plantation  &c.,  and  that  the  rents 
of  the  reserved  lands  &c.  belonged  to  the  Companies.  That  the 
Society  had  been  guilty  of  clear  breaches  of  trust,  by  the  applica- 
tion of  the  funds  to  the  private  purposes  of  the  individual  members, 
and  in  other  improper  modes,  and  that  this  Court,  in  the  exercise 
of  its  ordinary  jurisdiction,  would,  by  its  decree,  adopt  measures  to 
prevent  the  future  misapplication  of  the  income  of  the  property. 


[  601  ]  Mr.  KindersUy  and  Mr.  Wood,  for  the  Irish  Society,  insisted, 

that  they  were  a  pohtical  body  invested  by  the  Crown  with  important 
public  trusts  and  large  discretionary  powers,  like  those  given  upon 
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>be  formation  of  plantations  in  America,  for  the  benefit  of  the 
;>laiitation  in  connection  with  the  City  of  London,  and  for  the 
benefit  of  the  citizens  at  large.  That  constant  usage,  the  absolute 
dominion  exercised  by  the  Society  over  the  Company  as  well  as 
over  the  income  of  the  property,  and  the  absence  of  all  interference 
by  the  Companies  showed  that  the  Society  did  not  stand  in  the 
relation  of  trustees  to  the  Company;  that  if  they  had  conducted 
themselves  improperly,  they  were  answerable  only  to  the  Crown. 
That  the  Corporation  of  London  had  the  power  of  affording  redress, 
and  of  removing  the  members  of  the  Society ;  and  that  the  plaintiffs 
had  no  rights  capable  of  being  enforced  by  bill  in  equity. 

Sir  C.  Wetherelly  The  Hon.  C.  E.  Law  (the  Recorder),  and 
Mn  Randall,  for  the  City  of  London,  joined  in  resisting  the  claim 
of  the  plaintiffs,  contending,  that  by  the  charter,  a  trust  had  been 
created  for  general  public  purposes;  that  the  Corporation  had 
delegated  to  them  a  supreme  visitatorial  power  and  control,  which 
this  Court  ought  not  to  interfere  with ;  and  that,  though  the 
Crown,  by  information  or  other  proceedings,  might  interfere  with 
the  management  of  the  Irish  Society,  still  the  Companies  could  not 
sustain  a  private  suit  for  that  purpose. 

Sir  R.  3/.  Rolfe  (Solicitor-General)  and  Mr,  Wray,  for  the 
Crown,  insisted  that  the  rents  of  the  reserved  portion  were  wholly 
or  primarily  devoted  to,  and  ought  to  be  applied  in  furtherance  of, 
the  general  public  objects  of  the  plantation ;  that  the  Crown  had 
delegated  to  the  Irish  Society  a  discretionary  power,  which  this 
Court  had  no  jurisdiction  to  control. 

Mr.  Pemberton,  Mr.  RoviUlyy  Mr.  Walker,  Mr.  J.  Russell, 
Mr.  S.  Sharpe,  Mr.  Clarke,  Mr.  Teed,  Mr.  Jeremy,  Mr.  Whitmarsh, 
Mr.  Rogers,  Mr.  Hayter,  Mr.  Freeling,  Mr.  Baily,  and  Mr.  Lovat 
for  other  defendants. 

Sir  W.  W.  FoUeU,  in  reply. 

[None  of  the  cases  cited  were  referred  to  in  the  judgment,  which 
turned  exclusively  upon  the  special  circumstances  and  purposes  for 
which  the  Irish  Society  was  incorporated.] 

The  Masteb  op  the  Bolls  [after  stating  the  history  of  the  conduct 
and  transactions  of  the  Society,  said] : 
The  Society  have  vested  in  them,  under  a   Royal  charter,  a 
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very  confiiderable  property,  in  which  they  have  not,  collectively  or 
individually  as  members  of  the  Society,  any  beneficial  interest,  and 
in  respect  of  which  they  are  invested  with  great  powers,  and  have 
important  duties  to  perform;  in  a  sense,  therefore,  they  are  trustees. 
The  property  is  part  of  that  which  was  granted  for  the  purposes  of 
the  plantation,  and  the  powers  possessed  by  the  Society,  as  well  as 
the  duties  with  which  it  is  charged,  have  all  of  them  reference  to 
the  plantation. 

Now  the  objects  of  the  plantation,  and  the  intents  and  purposes 
thereof  were  of  a  nature  partly  public  and  political,  and  partly 
private,  regarding  only  the  interests  of  particular  undertakers, 
whether  corporate  bodies  or  individuals.  When  the  Crown  treated 
only  with  individuals,  and  made  grants  to  them,  it  imposed  only 
conditions  which  were  annexed  to  the  enjoyment  of  the  property 
bestowed,  and  the  right  of  the  Crown  to  enforce  the  conditions 
constituted  the  security  which  it  held  for  the  public  and  political 
objects  which  were  contemplated. 

But  when  it  treated  with  the  City  of  London,  the  case  seems  to 
have  been  varied,  not  by  any  change  in  the  conditions  imposed 
upon  particular  undertakers,  but  by  the  grant  of  powers  and 
privileges  which  could  not  be  bestowed  on  particular  undertakers, 
and  were  intended  to  effect  more  important  objects,  to  afford  special 
means  of  enforcing  the  conditions  which  affected  all,  and  special 
encouragements  to  undertakers,  both  in  their  ^particular  characters 
as  such,  and  as  members  of  the  City  of  London,  or  persons  enjoy- 
ing the  protection  of  the  City,  or  partaking  of  the  benefit  of  its 
general  prosperity.  The  objects  were  such  as  affected  the  general 
welfare  of  Ireland,  and  the  whole  realm — those  were  the  objects  of 
the  Crown:  such  as  affected  the  general  welfare  of  the  City  of 
London,  those  may  be  considered  to  have  been  the  objects  of  the 
City :  and  such  as  affected  the  particular  welfare  and  interests  of 
the  Companies,  or  of  individual  undertakers. 

The  Society  emanated  from  the  City,  and  even  after  its  incor- 
poration by  the  Crown,  appears  to  have  been  little  if  anything 
more  than  the  representative  or  instrument  of  the  City  for  the 
purposes  of  the  plantation.  The  City  had  contracted  with  the 
Crown  to  perform  the  duty,  and  it  was  at  the  suggestion  of  the 
City,  and  as  the  means,  or  as  their  instrument  of  performing  the 
same  duty,  that  the  Society  was  invested  with  the  property,  and 
with  very  extensive  powers.  The  mistaken  views  which  the  Society 
may  have  subsequently  taken  of  its  own  situation  and  duties. 
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(and  I  ihink  that  such  mistaken  views  have  several  times  been 
taken,)  do  not  vary  the  conclusion  to  be  deduced  from  the  charter, 
and  the  circumstances  contemporary  with  the  grant  of  the  first 
charter. 

The  duty  to  be  performed  regarded  the  Crown,  and  regarded  the 

City,  and  through  the  City,  the  Companies.    At  and  long  after  the 

date  of  the  first  charter,  the  City  had  or  at  least  was  practically 

considered  to  have,  and  really  exercised,  great  and  extensive  powers, 

not  only  over  the  Society  but  over  the  Companies ;  but  the  City  in 

its  corporate  character  had  no  beneficial  interest ;  the  money  which 

it  had  advanced  was  early  repaid,  and  the  power  which  remained, 

or  which  was  considered  to  remain,  was,  like  that  of  the  Society, 

an  entrusted  power  *for  the  benefit  of  the  plantation  and  those 

interested  in  it. 

Even  after  a  large  part  of  the  territory  comprised  in  the  grant 
had    heen   distributed    and    conveyed   to  the    Companies,   much 
remained  to  be  done  for  the  general  purposes  of  the  plantation ; 
and  that  which  remained  to  be  done,  could  not  be  accomplished 
without  expense.    At  the  time  when  the  power  of  the  City  to  raise 
money  by  taxation  was  not  disputed,  it  may  not  have  been  thought 
necessary  to  retain  any  part  of  the  property  as  a  fund  to  support 
the  expense,  and  it  was  reported  by  the  Commissioners  on  the 
8th  of  November,  1618,  and  probably  generally  understood,  that 
the  profits  of  the  undivided  hereditaments  might  be  shared  among 
the  Companies,  but  in  1662,  when  the  charter  of  Charles  was 
granted,  and  the  power  of  the  City  to  levy  money  on  the  Companies 
was  either  no  longer  claimed,  or  was  subject  to  very  diflferent  con- 
siderations, it  was  recited  in  the  charter,  that  the  undivided  property 
was  retained  to  defray  the  expense  of  the  general  operation  of  the 
plantation.    The  expression  was  borrowed  from  a  petition  presented 
to  the  House  of  Commons  by  the  City  of  London  in  January,  1641, 
but  it  has  its  place  in  the  charter  of  1662,  and  must  have  weight 
accordingly. 

It  is  said,  and  indeed  admitted,  that  a  dividend  was  made  in  the 
year  1628,  and  if  I  were  at  liberty  to  conjecture,  I  might  perhaps 
suppose  that  the  demands  soon  afterwards  made  on  the  City,  and 
the  difficulty  of  raising  money,  led  to  a  conclusion  that  it  was 
better  to  reserve  the  common  property  for  the  general  purposes  of 
the  plantation,  than  to  make  division  of  its  whole  income,  and 
resort  to  taxation  and  levies  to  defray  the  expenses  which  might 
from  time  to  time  be  required. 
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It  is  clear  that  the  general  operation  of  the  plantation  was  not 
completed  at  the  time  \rhen  the  distribution  of  lands  was  made  to 
the  Companies.  It  was  indeed  strongly  urged  in  argament,  that 
the  general  operation,  although  not  then  complete,  was  not  long 
afterwards,  or  at  all  events  was  very  long  since,  completed,  and 
that  thereupon,  if  not  before,  and  in  consequence  thereof,  the 
Society  became  mere  trustees  for  the  Companies :  but  I  do  not 
think  that  this  Court  has  jurisdiction  to  determine  the  question 
whether  the  general  operation  of  the  plantation  has  been  completed 
or  not,  and  if  it  had,  it  does  not  appear  to  me  that  there  is  any 
satisfactory  evidence  on  the  subject,  or  any  thing  to  show  that 
operations  materially  affecting  many  important  objects  of  the  plan- 
tation and  requiring  expense  may  not  still  have  to  be  performed  ; 
and  if  such  should  be  the  case,  it  does  not  appear  to  me  that  this 
Court  has,  on  the  application  of  the  plaintiffs,  jurisdiction  to  inquire 
or  give  directions  about  such  operations. 

And  on  the  whole,  the  question  is  reduced  to  that  which  was 
made  on  the  motion  for  the  payment  of  money  into  Court,  and  for 
a  receiver,  whether,  upon  the  settlement  made  in  the  north  of 
Ireland,  by  virtue  of  the  charter  of  King  James  the  First,  under 
which  the  towns  of  Londonderry  and  Coleraine  were  founded,  and 
a  large  tract  of  country  granted  by  the  Crown  to  the  Irish  Society, 
the  terms  of  the  grant  simply  constituted  the  Irish  Society  ordinary 
trustees  for  the  benefit  of  the  Companies  of  London,  or  whether 
the  grant  was  coupled  with  certain  public  purposes  and  public 
trusts,  independently  of  the  private  benefit  of  the  Companies. 

After  having  considered  the  charter  of  King  Charles  II.,  and  the 
charter  of  King  James  L,  and  the  several  circumstances  in  evidence 
in  this  cause,  which  preceded  *and  accompanied  the  grant  of  the 
charter  of  King  James,  and  having  read  all  the  documents  produced 
in  this  cause,  to  some  only  of  which,  though  at  the  expense  of  so 
much  time,  I  have  but  shortly  adverted,  and  having  also  considered 
the  conduct  of  the  parties  under  the  charter  for  so  long  a  series  of 
years,  I  am  of  opinion  that  the  powers  granted  to  the  Society,  and 
the  trusts  reposed  in  them,  were,  in  part,  of  a  general  and  public 
nature,  independent  of  the  private  benefit  of  the  Companies  of 
London,  and  were  intended  by  the  Crown  to  benefit  Ireland  and  the 
City  of  London,  by  connecting  the  city  of  Londonderry  and  the 
town  of  Coleraine,  and  a  considerable  Irish  district  with  the  City  of 
London,  and  to  promote  the  general  purposes  of  the  plantation,  not 
only  by  securing  the  performance  of  the  conditions  imposed  on 
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ordinary  undertakers,  but  also  by  the  exercise  of  powers,  and  the 
performance  of  trusts,  not  within  the  scope  of  those  conditions. 

The  charter  of  Charles  II.  expressly  recites,  that  the  property  not 
actually  divided  was  retained  for  the  general  operation  of  the  plan- 
tation, and  considering  that  the  powers  given  to  the  Irish  Society 
for  the  general  operation  of  the  plantation  were  of  a  general  and 
public  or  political  nature, — that  the  property  remaining  vested  in 
the  Society  is  applicable  towards  such  general  operation,  and  that 
the  Companies  of  London,  though  interested  in  any  surplus  which 
may  remain   after  the  general  purposes  are  answered,  are  not 
entitled  to  control  the  exercise  of  the  powers  which  are  given  for 
general  and  public  purposes, — I  do  not  think  that  this  Court  has 
jurisdiction,  upon  the  application  of  the  Companies,  to  determine 
upon  the  propriety  of  the  expenditure  which  has  been  made.     It 
must  not  be  inferred  that  I  approve  of  some  of  the  items  of  expense 
which  were  commented  upon  in  the  argument.    I  express  no  opinion 
upon  the  subject,  ^thinking  that  the  Society  have  a  discretion, 
which,  though  controllable  elsewhere,  and  in  another  manner,  is 
not  to  be  controlled  in  this  Court  upon  such  a  bill  as  this. 

And  upon  the  whole  I  think  that  the  bill  must  be  dismissed  with 
costs  as  against  the  Irish  Society,  the  City  of  London,  and  the 
Attorney-General:  without  costs  as  against  the  other  Companies, 
unless  it  shall  appear  that  any  of  the  Companies  have  opposed 
the  claim  of  the  plaintiffs. 
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[The  plaintiffs  appealed  to  the  House  of  Lords  from  this  decision, 
as  reported  in  12  CI.  &  Fin.  425 — 490,  and  the  decision  of  the 
Master  of  the  Bolls  was  affirmed  by  the  Lord  Chanobllob  in  the 
following  judgment :] 


Thb  Lord  Chancellob: 

It  is  not  necessary  in  this  case  that  I  should  enter  into  a  detailed 
statement  of  all  the  facts  referred  to  in  the  printed  cases,  which 
were  laid  upon  *your  Lordships'  table ;  because  they  are  sufficiently 
set  forth  in  Mr.  Beavan's  report  of  the  judgment  of  the  Masteb  of 
THE  Bolls.  I  shall  confine  myself,  therefore,  merely  to  stating 
such  facts  and  circumstances  as  appear  to  me  to  be  necessary  for  the 
purpose  of  explaining  the  opinion  which  I  have  formed  upon  the  case. 

It  appears  that  in  the  early  part  of  the  reign  of  King  James  the 
First,  in  consequence  of  the  attainders  occasioned  by  the  then 
recent  rebellion,  a  very  large  tract  of  country,  consisting  of  several 
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counties  in  the  north  of  Ireland,  became  vested  in  the  Crown.  The 
King  was  desirous  of  settling  those  lands  with  his  British  and 
Scottish  subjects,  and  establishing  the  Protestant  religion  in  that 
district.  For  that  purpose  he  proposed  assigning  grants  of  lands 
to  persons  who  were  willing  to  accept  them,  on  certain  terms  and 
conditions.  Those  terms  and  conditions  are  fully  set  forth  and 
explained  in  a  book,  which  has  been  known  in  the  course  of  these 
discussions  by  the  name  of  **  the  Printed  Book."  Great  detail  is 
there  entered  into  as  to  what  was  expected  to  be  done  by  the  settlers 
with  respect  to  the  houses  they  were  to  build,  the  nature  of  their 
erections,  the  tenants  that  they  were  to  establish,  churches  that 
were  to  be  built,  the  fortifications  that  were  to  be  constructed,  and 
other  objects  with  reference  to  the  settlements. 

It  occurred  to  the  King  that  it  would  be  extremely  desirable  to 
engage  the  City  of  London  in  this  undertaking,  on  account  of  the 
influence  and  wealth  of  that  Corporation  ;  and  negociations  for  that 
purpose  were  opened  between  the  Privy  Council  and  the  Corpora- 
tion of  London.  Those  negociations  were  carried  on  for  a  con- 
siderable period  of  time,  and  at  last  terminated  in  certain  articles 
of  agreement.  By  those  articles  of  agreement,  it  was  stipulated, 
on  the  part  of  the  Crown,  that  the  city  of  Derry,  or  the  site  of  the 
city  of  Derry,  with  4,000  acres  of  *land  contiguous  to  it,  the  town 
of  Coleraine  with  3,000  acres  of  land  contiguous  to  that  town,  and 
an  intervening  district  between  the  river  of  Derry  (Lough  Foyle) 
and  the  river  Bann,  containing  about  20,000  acres,  should  be  con- 
veyed by  charter  to  the  Corporation  of  London.  They  were  also 
in  addition  to  have  certain  fishings — the  fishings  of  Lough  Foyle 
near  the  city  of  Derry,  and  the  fishings  of  the  river  Bann.  They 
were  also  to  have  Admiralty  rights  along  the  whole  range  of  the 
coast,  with  certain  other  privileges  of  customs  for  a  period  of 
ninety-nine  years,  and  other  advantages  on  their  side.  It  was 
stipulated  that  they  should,  within  a  certain  time,  build  200  houses 
in  the  city  of  Derry,  and  100  houses  in  the  town  of  Coleraine ;  that 
they  should  ultimately  build  800  houses  more  in  the  city  of  Derry, 
and  200  more  in  the  town  of  Coleraine ;  that  they  should  construct 
certain  fortifications ;  that  they  should  provide  a  garrison  for  the 
fortress  of  Culmore;  that  they  should  advance  20,000i.  to  be 
expended  on  this  undertaking.  This  was  the  substance  of  the 
agreement  that  was  entered  into  between  the  Privy  Council,  on  the 
part  of  the  Crown,  and  the  City  of  London. 

Immediately  after  the  completion  of  this  arrangement,  it  occurred 
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to  the  City  of  London,  that  it  would  be  proper  to  establish  a  Com- 
pany for  the  purpose  of  superintending  the  carrying  on  the  business 
of  this  plantation;  for  the  purpose  of  ordering,  directing,  and 
governing  what  was  to  be  done  with  respect  to  the  management  of 
the  whole  of  these  transactions ;  and  accordingly  that  Company  was 
formed,  consisting  of  a  governor  and  deputy  governor,  and  twenty- 
four  assistants,  six  of  whom,  comprehending  the  governor,  were  to 
be  aldermen,  and  the  recorder  was  to  be  one  of  the  assistants. 

After  this  arrangement  was  completed,  the  next  question  was  as 
to  the  mode  in  which  the  money  should  be  ^levied,  the  20,000Z. 
that  were  stipulated  to  be  raised  for  purposes  of  the  plantation.  It 
had  been  usual  at  that  time,  and  it  was  assumed  apparently  as  a 
right  incident  to  the  Corporation  of  London,  to  raise  money  from 
the  Companies.  The  whole  sum  was  distributed  among  the  Com- 
panies, divided  between  them  in  certain  proportions;  and  the 
Companies  were  to  raise  from  the  individuals  by  poll  the  proportions 
for  each. 

In  this  manner  the  20,000Z.  were  raised ;  and  that  sum  not 
being  sufficient  for  the  purposes  that  were  intended,  a  further  sum 
of  10,000Z.  appears  to  have  been  afterwards  raised  in  the  same 
manner.  A  proposal  was  made  by  the  Corporation,  —  by  the 
Common  Council,  the  governing  body  of  the  Corporation — to  the 
Companies,  to  undertake  the  plantation,  that  is,  to  undertake 
the  plantation  of  the  whole  of  the  territory  which  formed  the 
county  of  Londonderry  situate  between  the  river  of  Lough  Foyle 
and  the  river  Bann ;  and  it  was  proposed  that  that  territory  should 
be  allotted  to  them  in  the  proportions  of  their  respective  advances- 
They  were  at  the  same  time  informed  that  whether  they  accepted 
that  offer  or  not,  they  would  be  liable  for  the  charges  of  the  fortifi- 
cations, buildings,  and  other  matters  that  were  to  be  performed 
with  respect  to  this  plantation ;  and  that  on  the  other  hand  they 
would  be  entitled,  if  they  accepted  this  offer,  to  have  their  share 
and  proportion  of  the  produce  of  the  reserved  part,  namely,  the 
town  lands,  and  fishings,  and  ferries.  It  appears  that  this  propo- 
sition was  acceded  to  by  the  greater  part  of  the  Companies ;  two 
ultimately  declined,  and  the  rights  of  those  two  became  vested  in 
the  Corporation  of  London. 

This  was  the  state  of  things  previous  to  the  grant  of  the  charter. 
In  the  year  1618,  the  charter  was  granted  by  King  James  the  First. 
By  that  charter  the  Company  which  had  been  established  for  the 
purpose  of  superintending,  ^directing,  and  managing  this  property, 
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were  converted  into  a  Corporation ;  they  were  created  a  Corporation 
by  the  style  set  forth  in  the  charter,  and,  as  they  are  usually 
styled,  **  the  Irish  Society."  That  was  the  first  part  of  the  charter. 
The  charter  then  went  on  to  convey  the  whole  of  the  property  in 
question  to  the  Irish  Society,  and  to  fulfil,  with  some  variations 
which  had  been  previously  agreed  to,  the  stipulations  contained  in 
those  articles  to  which  we  have  referred. 

In  consequence  of  this,  after  the  charter  was  granted,  an 
application  was  made,  on  the  part  of  the  different  Companies,  for 
licenses  to  hold  in  mortmain;  and  after  these  licenses  had  been 
granted,  the  Irish  Society  conveyed,  in  severalty,  to  the  different 
Companies  their  proportions,  agreeably  to  the  undertaking  into 
which  they  had  previously  entered,  and  from  that  time  to  the 
present  the  respective  Companies  have  held  those  lands  in  severalty 
as  their  own ;  and  the  Irish  Society,  from  that  period  to  the  present, 
have  held  the  town  lands,  both  of  the  city  of  Derry  and  of  the  town 
of  Coleraine,  the  ferries,  and  the  fishings,  by  an  absolute  title, 
letting  the  property,  receiving  the  rents,  and  employing  them 
entirely,  according  to  their  own  discretion.  That  is  the  actual 
state  of  things,  and  was  the  actual  state  of  things  at  the  period  to 
which  I  have  referred. 

After  the  death  of  King  James  the  First,  and  the  accession  of 
Charles  the  First,  some  questions  arose  with  respect  to  the  validity 
of  the  charter,  and  it  became  the  subject  of  proceedings  in  the 
Court  of  Star  Chamber.  Some  arbitrary  measures  were  taken,  and 
the  charter  was  repealed;  and  in  addition  to  the  repeal  of  the 
charter,  a  fine  of  12,000Z.  was  imposed  on  the  City  ;  it  was  originally 
a  fine  of  70,000{.,  but  it  was  commuted  afterwards  to  a  payment  of 
12,000{.  However,  this  state  of  things  did  not  last  long ;  a  com- 
plaint was  made  to  the  House  of  Commons,  which  about  that 
time  got  into  the  ascendant.  ^Resolutions  were  moved,  and  were 
adopted,  and  it  was  decided  that  those  measures  were  illegaL 

Application  was  made  to  the  Crown ;  and  Charles  the  First 
promised  to  restore  the  charter.  However,  before  he  had  an 
opportunity  of  doing  this,  the  troubles  ensued,  and  it  does  not 
appear  very  distinctly  what  afterwards  took  place,  until  the 
restoration  of  Charles  the  Second. 

After  the  restoration  of  Charles  the  Second,  I  think  in  the  year 
1662,  a  new  charter  was  granted.  That  charter  recited  the  promise 
of  Charles  the  First  to  restore  the  charter ;  and  it  went  on  to  say 
that  the  intention  was  to  replace  the  parties  in  their  former  position, 
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precisely  in  the  same  way  as  if  the  charter  had  not  been  repealed. 
Then  it  went  on  to  convey  those  lands  again  to  the  Irish  Society, 
to  incorporate  the  Irish  Society,  and  to  carry  out  the  stipulations 
and  conditions  of  the  former  charter,  as  far  as  they  were  applicable, 
in  consequence  of  the  lapse  of  time  which  had  occurred  since  the 
grant  of  the  former  charter. 

From  that  period,  as  I  have  before  stated,  the  Irish  Society  have 
held  the  possession  of  the  lands  and  property  in  question;   the 
different  Companies  have  held  their  lands  in  severalty ;  the  Irish 
Society  have  applied  the  funds  for  public  purposes,  connected  with 
the  plantation,  and  connected  with  the  affairs  of  the  Society.    They 
have  applied  them  for  purposes  of  religion,  partly  in  the  building 
or  repairing  of  churches,  of  chapels,  of  public  schools,  the  paying 
of  schoolmasters,  building  bridges,  fortifications,  and  a  variety  of 
other  public  objects;  and  after  they  have  satisfied  those  public 
objects,  apparently  according  to  their  own  discretion,  they  have 
paid  over  the  surplus  generally  in  round  sums  to  the  different  Com- 
panies, according  to  the  proportions  of  their  original  contributions. 
Now  the  question  is  this.  Under  these  circumstances,  in  what 
situation  do  the  Irish  Society  stand  ?    Are  they  trustees  for  these 
Companies,  for  the  private  interest  and  advantage  and  benefit  of 
these  Companies?    Or  are  they  trustees  for  public  objects?    If 
they  are  trustees  for  public  objects  and  public  purposes,  it  is  quite 
clear  that  this  suit  cannot  be  maintained ;  and  the  sole  question 
therefore,  as  a  general  question,  is  to  determine,  from  all  the 
circumstances  arising  out  of  these  transactions,  in  what  character 
they  stand.     If  they  are  mere  trustees  for  the  private  benefit  of  the 
Companies,  for  their  private  advantage,  then  the  suit  is  properly 
instituted.    If,  on  the  other  hand,  they  are  trustees  for  public 
objects ;    if  they  are  (if  I  may  so  say)  public  officers,  who  have 
important  public  duties  to  perform  ;  and  if  those  funds  which  they 
hold  are  applicable  to  the  discharge  of  those  public  duties  ;  if  they 
have  a  discretion  as  to  the  extent  and  manner  in  which  they  shall 
apply  them,  in  that  case  it  is  quite  clear  that  this  suit  cannot  be 
maintained  in  the  shape  in  which  it  is  instituted,  at  the  instance  of 
these  Companies,  or  of  this  Company — the  Skinners'  Company. 

For  the  purpose  of  deciding  this  question — an  important  question 
—it  is  material  to  consider  what  was  the  object  of  this  plantation, 
and  what  was  the  object  of  this  grant.  It  was  a  great  public 
object ;  it  was  for  the  purpose  of  providing  for  the  settlement  of 
this  district,  which  had  been  laid  waste  in   (Consequence  of  the 
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Eebellion;  it  was  to  introduce  civilization  and  order  into  that 
district;  it  was  to  provide  for  the  establishment  there,  and  the 
maintenance  of  the  Protestant  religion.  All  these  were  great  and 
important  public  objects  ;  those  are  stated  to  be  the  objects,  much 
in  detail  in  the  different  documents  that  are  printed  in  the  papers 
on  your  Lordships'  table  ;  those  are  stated  to  be  the  objects  in  the 
printed  book  to  which  I  have  referred.  In  a  letter  also,  directed 
to  Sir  *Arthur  Chichester  by  the  King  in  Council,  or,  I  believe,  by 
the  King  himself  personally,  those  are  stated  to  be  the  objects  of 
this  establishment ;  they  are  emphatically  stated  to  be  the  objects 
in  the  preamble  to  the  charter  to  which  I  have  referred. 

It  will  be  material,  in  order  satisfactorily  to  show  what  were  the 
objects  which  the  King  had  in  view,  in  making  this  grant  and 
establishing  this  corporation,  to  refer  to  the  preamble  of  the  charter. 
It  runs  in  these  words : 

*'  Whereas  there  can  be  nothing  more  kingly  than  to  establish 
the  true  religion  of  Christ  among  men,  hitherto  depraved  and  almost 
lost  in  superstition ;  to  strengthen,  improve,  and  cultivate,  by  art  and 
industry,  countries  and  lands  uncultivated,  and  almost  desert ;  and 
the  same  not  only  to  plant  with  honest  citizens  and  inhabitants, 
but  also  to  renovate  and  strengthen  them  with  good  statutes  and 
ordinances  whereby  they  might  be  more  safely  defended,  not  only 
from  the  corruption  of  their  morals,  but  from  their  intestine  and 
domestic  plots  and  conspiracies,  and  also  from  foreign  violence.*'  It 
then  goes  on  thus:  **  And  whereas  the  province  of  Ulster  in  our  realm 
of  Ireland,  for  many  years  now  past,  has  grossly  erred  from  the  true 
religion  of  Christ  and  divine  grace,  and  hath  abounded  with  super- 
stition, insomuch  that  for  a  long  time  it  hath  not  only  been  harassed, 
torn,  and  wasted  by  private  and  domestic  broils,  but  also  by  foreign 
arms,  we,  deeply  and  heartily  commiserating  the  wretched  state 
of  the  said  province,  have  esteemed  it  to  be  a  work  worthy  of  a 
Christian  prince,  and  of  our  Eoyal  functions,  to  stir  up  and  recall 
the  same  province  from  superstition,  rebellion,  calamity,  and 
poverty,  which  heretofore  have  horribly  raged  therein,  to  religion, 
obedience,  strength,  and  prosperity."  Those  are  the  words  of  the 
preamble  of  the  charter  :  those  are  the  objects  for  which  the  grant 
was  made,  and  for  which  the  establishment  was  formed.  *Nobody 
reading  them,  and  referring  also  to  the  other  documents  which  are 
printed  in  the  volume  on  your  Lordships'  table,  can  doubt  for  a 
moment  that  the  objects  were  public  objects  of  the  greatest  possible 
importance. 
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ferred  upon  the  Irish  Society,  and  what  were  the  duties  they  had  to     company 
perform  ?    They  had  to  superintend,  order,  direct,  and  manage  the     thk  uish 
whole    of   this  extensive  concern:    they  were  appointed  for  that      Society, 
object :  they  had  to  superintend,  and  govern,  and  perform,  there- 
fore,  those  duties  that  were  necessary  for  the  purpose  of  giving 
effect  to  the  grant,  the  purposes  of  the  grant  being  those  which  I 
have  stated.     What,  then,  were  the  powers  with  which  they  were 
invested   for  that  purpose?     And  what  were  the  duties  by  the 
charter  which  they  had  to  perform  ?     **  For  the  better  ordering, 
directing,  and  governing  all  and  all  manner  of  things  for  and  con- 
cerning the  city  and  citizens  of  Londonderry  aforesaid,  and  the 
aforesaid  county  of  Londonderry,  and  the  plantation  to  be  made 
within    the  same  city  and  county  of    Londonderry,   and   other 
businesses  belonging  to  the  same,  we  will  and  grant,"  &c.,  "  that 
for  ever  hereafter  there  shall  be  twenty-six  honest  and  discreet 
citizens  of  our  City,"  and  so  on.     It  is  for  those  purposes  that  the 
Irish  Society  was  formed,  and  having  formed  the  Society,  it  goes 
on  thus :  it  gives  them  power  to  hold  a  court,  "  and  in  the  same 
Court  and  meeting  to  do,  hear,  transact,  and  determine  all  and  all 
manner  of  matters  and  things  whatsoever  of,  for,  or  concerning  the 
plantation  or  government  aforesaid,  as  to  them  shall  seem  best  and 
most  expedient ;  and  also  in  the  same  Court  or  meeting  shall  and 
may  have  full  power  and  authority  to  direct,  constitute,  and  ordain 
for  and  on  the  part  of  the  Mayor,  and  Commonalty,  and  Citizens 
of  our  City  of  London,  in  our  kingdom  of  England,  all  and  singular, 
things  which  for  or  concerning  the  plantation,  supply  or  estab- 
lishment, constitution  and  government  of  *the  aforesaid  city  of       [  '485  ] 
Londonderry,  and  of  all  other  the  lands  and  tenements  hereunder 
in  these  presents  mentioned  to  be  granted,  shall  seem  to  be  most 
profitable  and  expedient ;  and  also  to  send  orders  and  directions 
from  this  kingdom  of  England  into  the  said  realm  of  Ireland,  by 
letters  or  otherwise,  for  the  ordering,  directing,  and  disposing  of  all 
and  all  manner  of  matters  and  things  whatsoever,  of  or  concerning 
the  same  plantation,  or  the  disposition  thereof,  and  also  for  the 
receipt,  ordering,  disposing,  and  laying  out  of  all  sums  of  money, 
now  collected  and  received,  or  hereafter  to  be  collected  and  received, 
and  generally  any  other  cause,  matter,  or  thing  whatsoever,  con- 
cerning the  direction  or  ordering  of  the  plantation  aforesaid,  or 
concerning  any  other  things  whatsoever,  which,  by  the  true  intent 
of  these  our  letters  patent,  can  or  ought  to  be  done  by  them  for  the 
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better  government  and  rule  of  the  city  of  Londonderry  aforesaid, 
and  the  county  of  Londonderry  aforesaid." 

These,  then,  are  the  very  ^extensive  and  large  powers  that  are 
given  to  this  Society  for  the  purpose  of  carrying  into  effect  the 
intentions  of  the  Grown,  the  intentions  of  the  Grown  being  these 
great  and  important  public  objects  to  which  I  have  already  called 
your  Lordships'  attention. 

My  Lords,  another  question  which  has  been  raised  in  the  coarse 
of  this  discussion,  was  this ;  it  is  suggested  that  those  duties  were 
performed  and  completed  within  a  short  period  after  the  grant  of 
the  charter,  and  that  those  trusts  are  already  entirely  at  an  end — 
that  they  have  expired.  It  is  quite  impossible,  as  it  appears  to  me, 
to  maintain  such  a  position.  In  the  first  place,  so  far  as  relates  to 
the  city  of  Londonderry,  they,  the  Irish  Society,  have  a  constant 
superintendence  and  control  over  that  corporation,  for  their  con- 
sent is  necessary  to  any  bye-laws  that  may  be  published  at  any 
time,  and  enacted  by  the  corporation  ;  they  have  to  provide  for  the 
Protestant  ^religion,  the  Protestant  establishment  in  that  district  ; 
that  is  not  a  temporary  but  a  permanent  object;  and  with  the 
establishment  of  religion  in  that  district,  they  have  also  to  superin- 
tend and  take  care  of  that  which  is  closely  and  intimately  connected 
with  religion,  ^d  a  part  of  it,  if  I  may  so  describe  it,  namely,  the 
education  of  the  inhabitants  of  the  district ;  they  have  also  to 
perform  other  public  duties  of  great  importance  connected  with  the 
district;  duties,  as  it  appears  to  me,  from  the  very  nature  and 
character  of  them,  of  a  permanent  description ;  and  it  appears  to 
me  that  there  is  no  foundation  whatever  for  the  argument  which 
has  been  urged,  that  their  authority  as  public  officers  has  long  since 
expired,  and  they  have  no  public  duties  at  present  to  discharge. 

The  next  question  is,  whether  these  funds  are  applicable  to  those 
objects  ?  With  respect  to  that,  no  doubt  can  be  entertained ;  the 
Irish  Society  were  established  for  the  purpose  of  effecting  and 
superintending  those  important  objects ;  expense  must  of  necessity 
have  been  incurred  for  those  purposes ;  they  had  no  other  funds 
but  the  funds  arising  out  of  this  grant ;  the  grant  was  given  on  the 
condition  of  those  duties  being  performed,  and  nobody  therefore, 
reflecting  at  all  on  the  nature  of  these  transactions,  can  doubt  for  a 
moment  that  those  funds  are  applicable  strictly  to  those  objects. 

The  remaining  question  to  be  considered,  so  far  as  relates  to  the 
duties  of  this  Corporation,  that  is,  the  Irish  Society,  is,  have  they  a 
discretion  with'respect  to  the  manner  in  which  they  shall  discharge 
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their  duties,  to  the  extent  to  which  they  shall  be  carried,  to  the 
objects  to  which  they  shall  be  applied  ?    My  Lords,  by  the  very 
terma  of  the  charter,  by  the  very  terms  by  which  they  themselves 
are  constituted  a  Corporation,  they  are  to  do  for  the  purpose  of  the 
Government  what  they  shall  consider  *meet  and  expedient ;  they 
have  a  discretion,  therefore,  directly  vested  in  them;   but  it  is 
unnecessary  to  refer  to  the  words  of  the  charter  for  that  purpose ; 
the  very  duties  they  have  to  perform  import  discretion.     If  they 
have  authority  to  superintend  and  govern — and  they  were  estab- 
lished for  that  purpose — if  they  have  authority  to  superintend  and 
govern,  and  make  laws  and  ordinances  for  the  purpose  of  superin- 
tending and  governing  this  district,  of  course  they  must  have  a 
discretion  as  to  what  subject  it  shall  be  applied  to,  and  in  what 
manner  that  power  shall  be  exercised. 

The  result  of  all  these  observations  is  this,  that  the  objects  are 
public  and  important ;  that  they  (the  Irish  Society)  are  constituted 
for  the  purpose  of  carrying  those  objects  into  effect;  that  those 
objects  are  still  in  existence;  that  the  funds  of  this  district  are 
applicable  to  those  purposes ;  that  they  have  a  discretion  to  exercise 
as  to  what  extent  they  will  apply  those  funds,  and  to  what  object ; 
if  that  be  so,  they  are  public  officers,  invested  with  a  public  trust, 
having  a  right  to  apply  those  funds  in  discharge  of  that  public 
trust,  and  they,  therefore,  cannot  be  accountable  in  a  suit  of  this 
kind  by  the  Companies  of  London,  or  by  any  particular  Company, 
as  if  they  were  trustees  for  private  objects  and  private  purposes. 

But  the  case  does  not  rest  there,  because,  as  far  as  relates  to  this 
particular  portion  of  property,  the  town  lands,  the  fisheries,  and 
the  ferries  ;  it  is  declared  expressly  in  the  charter  of  King  Charles 
the  Second,  that  those  funds  are  applicable  to  the  general  opera- 
tions of  the  plantation.  It  is  stated  in  the  preamble  of  that  charter 
that  they  were  retained  for  that  purpose,  and  when  the  Crown 
states  that  they  were  retained  for  that  purpose,  it  sanctions  the 
application ;  and  when  it  re-grants  the  property,  *it  re-grants  it 
subject  to  that  condition,  and  authorizes  and  directs  the  application 
to  those  objects. 

Again,  with  respect  to  the  permanence  of  those  objects :  when  it 
is  said  that  those  objects  were  in  a  few  years  accomplished,  and 
that  those  public  trusts  ceased,  we  must  look  at  the  charter  of 
Charles  the  Second  as  giving  at  once  a  denial  to  that  allegation. 
That  charter  was  published  fifty  years  after  the  charter  of  James 
^he  First,    In  that  cb^rt^r  it  is  stated  that  the  object  of  the 
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incorporation  at  that  time,  in  the  year  1662,  is  for  the  farther  and 
better  settling  and  planting  of  the  said  country,  towns,  and  places 
with  trade  and  inhabitants ;  so  that  not  only  from  general  reasoning, 
arising  out  of  the  nature  of  their  duty  from  their  constitution,  but 
from  the  very  terms  of  the  charter,  it  appears  that  the  idea  that 
this  was  a  mere  transitory  duty,  is  wholly  unfounded ;  and  it  appears 
that  at  that  time  there  was  still  much  of  the  same  duty  remaining 
to  be  performed  as  was  required  to  be  performed  at  the  time  when 
the  original  charter  was  granted. 

Now,  my  Lords,  if  that  be  so,  the  conclusion  I  come  to  appears 
to  me  to  be  irresistible  ;  they  are  public  ofl&cers  ;  they  have  public 
duties  to  perform  of  an  important  kind.  By  the  terms  of  the 
charter  of  Charles  the  Second,  independently  of  any  general 
reasoning,  this  property  is  given  to  them  for  those  very  purposes ; 
they  have  applied  it  for  those  purposes ;  after  they  have  satisfied 
the  purposes,  which  purposes  are  entirely  in  their  discretion,  they 
have  been  in  the  habit  of  paying  over  the  surplus  funds,  in  round 
sums,  I  think  it  is  stated ;  but,  however,  they  have  paid  over  the 
surplus  funds  to  the  different  Companies  in  proportion  to  their 
original  contributions,  but  that  depends  entirely  on  the  will  of  the 
Society ;  I  mean,  as  to  the  amount,  they  are  to  exercise  their  judg- 
ment as  to  what  is  necessary  for  the  performance  of  their  ^public 
duties ;  and  after  they  have  satisfied  those  duties — after  they  have 
applied  to  public  objects  what  in  their  judgment,  in  the  fair  exercise 
of  that  judgment,  is  necessary  for  those  objects — then  it  is,  and 
then  only,  that  the  surplus  which  remains  subject  to  their  dis- 
cretion, has  been  usually  paid  over  to  the  Companies.  It  is 
perfectly  clear,  therefore,  in  this  state  of  things,  that  they  cannot 
be  considered  as  trustees  for  the  private  benefit  of  the  Companies. 
If  they  are  public  officers,  and  have  in  any  respect  neglected  their 
duty,  they  are  liable  to  account ;  but  they  are  not  liable  to  account 
to  the  Companies.  They  may  be  liable  to  account  to  the  Crown ; 
they  may  be  liable  to  account  for  misconduct  to  the  Corporation  of 
the  City  of  London  ;  they  are  elected  by  the  City  of  London  ;  they 
are  half  of  them  removed  every  year.  The  City  of  London  can 
exercise  a  control  over  them  if  they  misconduct  themselves ;  they 
can  be  restrained  and  kept  in  order  by  the  authority  of  the  City  of 
London,  or  by  the  authority  of  the  Crown,  if  they  are  public 
officers  ;  but  they  are  in  no  respect,  as  it  appears  to  me,  amenable 
to  the  private  Companies  for  the  manner  in  which  they  perform 
their  duties. 
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1  am  of  opinion,  therefore,  that  this  suit  cannot  be  maintained. 
1  ma}^  state  that  this  is  in  conformity,  not  merely  with  the  opinion 
expressed  by  Lord  Langdale  in  the  judgment  which  he  has 
delivered,  bat  that  it  arises  out  of  what  was  intimated  by  Lord 
CoTTBi^HAM  on  a  former  occasion,  on  an  interlocutory  application 
made  in  the  course  of  this  suit ;  and  I  have  the  authority  of  that 
noble  and  learned  Lord  to  state,  that  he  retains  the  opinion  which 
he  then  formed,  imperfectly  formed  at  that  time,  because  the  case 
was  not  fully  before  him ;  but  after  hearing  this  case,  he  has  been 
confirmed  in  the  opinion  he  then  entertained. 

I,  therefore,  move    your    Lordships    that    this    judgment  be 
affirmed. 
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LoED  Campbell  : 

Entirely  concurring  in  the  view  of  the  case  which  has  been  taken 

by  my  noble  and  learned  friend,  I  have  hardly  a  word  to  add  to  his 

most  lucid  explanation  of  the  case,  and  it  is  on  account  of  the 

magnitude,  rather  than  the  difficulty  of  the  case,  that  we  have 

taken  some  time  to  consider  it  before  we  should  intimate  the 

opinion  which  we  had  formed  upon  it.     The  moment  that  it  came 

before  Lord  Cottenham,  he,  with  his  usual  precision,  seized  the 

question,  and  at  once  stated  it  to  be,  whether  the  Irish  Society  are 

to  be  considered  as  merely  private  trustees,  or  as  trustees  for  public 

purposes.    He  then  gave  his  opinion  that  they  were  trustees  for 

public  purposes.     When  the  case  came  before  Lord  Langdale,  he, 

after  great  deliberation,  came  to  the  same  conclusion.    I  concur  in 

the  opinion  that  those  eminent  Judges  have  pronounced.     It  seems 

to  me  that  the  object  of  the  Grown  was,  that  public  purposes  should 

be  attained  by  the  trustees  who  had  the  management  of  these 

lands ;  and  I  am  clearly  of  opinion,  that  the  purposes  for  which  the 

grant  was  made,  still  continue,  and  that  they  are  and  must  ever 

remain  trustees  for  those  public  purposes.     It  is,  therefore,  quite 

clear  that  this  suit  cannot  be  supported,  and  that  it  was  properly 

dismissed. 

The  judgment  of  the  Master  of  the  Bolls  was  then  affirmed, 
with  costs. 
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'8,  11.  (3  Hare,  1—21 ;  S.  C.  12  L.  J.  Ch.  497  ;  7  Jur.  548.) 

Wig  RAM  ^  devise  was  made  of  real  estate  to  A.,  the  daughter  of  the  testator,  Iot 

V.-C.    '  life,  and  after  her  decease  to  all  and  every  the  child  or  children  of  A.,  male 

r  1  ]  or  female,  begotten  or  to  be  begotten,  and  their  assigns,  for  their  respectire 

lives ;  and  after  the  decease  and  respective  deceases  of  such  child  or  childrea 
of  A.,  to  all  and  every  the  child  or  children  of  all  and  every  such  child 
or  children  of  A.,  male  or  female,  to  be  begotten,  and  the  heirs  of  his,  her, 
and  their  respective  body  and  bodies,  as  tenants  in  common ;  and  in  case 
of  the  death  of  any  of  the  said  children  of  such  child  or  children  of  A.,  and 
failure  of  issue  of  his,  her,  or  their  body  or  bodies  respectively,  then  as  veil 
the  original  as  the  accrued  share  of  such  of  them  so  dying  without  issue  to 
go  to  the  survivors  and  survivor,  others  or  other  of  them,  as  tenants  in 
common,  if  more  than  one ;  and  for  default  of  such  issue,  over.  A.  had 
three  children  bom  in  the  lifetime  of  the  testator,  and  living  at  his  decease, 
and  one  bom  after  the  testator's  death.  One  of  the  three  bom  in  his 
lifetime  died  during  the  life  of  A.  without  issue :  Held, 

That  the  children  of  A.  took  as  tenants  in  common,  and  not  as  joint 
tenants. 

That,  inasmuch  as  the  children  of  the  after-bom  child  of  A.  could  not 
take  as  purchasers,  the  devise  would  be  supported  according  to  the  rule  of 
cy  pris  or  approximation,  by  giving  an  estate  tail  to  the  after-bom  child 
of  A. 

That  the  rule  of  cy  pria,  being  an  arbitrary  principle  of  construction, 
introduced  to  effect  the  intention  of  a  testator  in  the  exigency  of  a  particular 
case,  was  not  to  be  applied,  except  when  the  necessity  of  the  case  required 
it ;  and  that  therefore,  although  the  devise  was  to  the  children  of  A.  as  a 
class,  the  children  of  A.  bom  in  the  testator's  lifetime  would  take  estates 
for  life,  and  the  estates  devised  to  the  children  of  the  after-bom  child  would 
alone  be  altered. 

That  cross-remainders  were  to  be  implied  between  the  children  of  A.,  and 
therefore  that  the  three  children  of  A.  who  survived  or  left  issue  took, 
according  to  their  respective  estates,  the  share  of  the  child  of  A.  who  died 
without  issue ;  and  that  the  inequality  among  the  devisees,  some  of  them 
being  tenants  in  tail,  and  others  tenants  for  life  with  remainder  to  their 
issue  in  tail,  was  no  objection  to  the  implication  of  cross-remainders 
among  them. 

Richard  Hanwbll,  by  his  will,  dated  in  1792,  devised  all  his 
[  *2  ]  freehold  messuages,  closes,  meadows,  ^tithes,  rents,  hereditaments^ 
and  real  estates  sitaate  in  the  town  fields,  and  parishes  of  Long 
Buckley,  Walford,  Guilsborough,  and  elsewhere,  in  Great  Britain, 
not  thereinbefore  otherwise  disposed  of,  unto  his  daughter,  Jane 
King,  and  to  her  assigns,  for  and  during  her  life,  without  impeach- 
ment of  waste;  and  from  and  after  any  determination  of  that 
estate  in  her  lifetime,  to  the  use  of  trustees  and  their  heirs,  to 
preserve  the  contingent  uses  and  estates  thereinafter  limited ;  and 
from  and  immediately  after  her  decease,  to  the  use  of  all  and  every 
the  child  or  children  of  the  body  of  his  said  daughter  Jane  King, 
(1)  In  re  Dawson  (1888)  39  Ch.  P.  155,  67  L.  J.  Ch,  1061,  59  Ji.  T.  72$, 
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whether  male  or  female,  lawfully  begotten  or  to  be  begotten,  and  of 
his,  her,  and  their  respective  assigns,  for  and  during  his,  her,  and 
and  their  respective  life  and  lives ;  and  from  and  after  any  deter- 
mination of  that  estate  in  the  lifetime  of  the  said  child  or  children 
of  his  said  daughter,  to  the  use  of  the  same  trustees,  to  pre- 
serve, &c. ;  and  from  and  after  the  decease  of  any  such  child  or 
children   of   the  body  of  his  said   daughter   Jane  King,  and  the 
respective  deceases  of  all  and  every  such  child  or  children,  and 
as  they  should  severally  and  respectively  depart  this  life,  to  the 
use  and  behoof  of  all  and  every  the  child  or  children  of  the  body 
and  bodies  of  all  and  every  such  child  or  children  of  his  said 
daughter   Jane  King,   whether  male  or  female,   lawfully   to  be 
begotten,  and  the  heirs  of  his,  her,  and  their  respective  body  and 
bodies,  such  children  to  take  in  equal  shares  as  tenants  in  common, 
and  not  as  joint  tenants.     And  in  case  of  the  death  of  any  of  the 
said   children   of    such   child  or  children  of  his  said  daughter 
Jane  King,  and  failure  of  issue  of  his,  her,  or  their  body  or  bodies 
respectively,  then  the  testator  devised  and  bequeathed  as  well  the 
original  part  or  share  of  each  of  them  so  dying,  and  of  whom  there 
should  be  a  failure  of  issue  as  aforesaid,  as  also  such  other  part  or 
share  as  should  have  vested  in  him  or  her  or  his  or  her  issue  by 
way  of  survivorship  or  accruer  upon  the  death  and  failure  of  issue 
^of  any  other  or  others  of  the  said  children,  unto  the  survivors 
and  survivor  or  others  or  other  of  them,  such  survivors  or  other 
children  to  take  as  tenants  in  common  and  not  as  joint  tenants. 
And  in  case  all  such  children  of  such  child  or  children  of  his  said 
daughter  Jane  King,  but  one,  should  die  without  issue,  or  in  case 
there  should  be  only  one  such  child,  then  the  testator  devised  and 
bequeathed  the  same  unto  such  only  child,  and  the  heirs  of  his  or 
her  body :  and  for  default  of  such  issue,  he  devised  all  the  said 
freehold  messuages,  closes,  meadows,  tithes,  rents,  hereditaments, 
and  real  estate  unto  his  grandson  William  Hanwell  Lucas  and  his 
assigns  for  his  life,  without  impeachment  of  waste,  with  remainder 
to  the  use  of  all  and  every  the  child  or  children  of  his  said  grand- 
son, whether  male  or  female,  lawfully  to  be  begotten,  and   the 
heirs  of  his,  her,  and  their  respective  body  and  bodies,  in  equal 
shares.     And  in  case  of  the  death  of  any  of  the  said  children,  and 
failure  of  issue  of  his,  her,  and  their  body  or  bodies  respectively, 
then  the  share  or  shares  which  should  so  fail  to  go  to  the  survivors 
of  such  children  as  tenants  in  common,  if  more  than  one  ;  and  for 
default  of  such  issue,  the  testator  devised  two  third  parts  of  the 
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said  hereditaments  and  real  estate  unto  bis  two  sisters,  Sarah  and 
Elizabeth,  severally,  and  to  their  several  heirs  and  assigns,  and  the 
remaining  third  part  unto  his  nephews  and  nieces  therein  nametl, 
equally,  as  tenants  in  common. 

The  testator  died  in  1792. 

At  the  time  of  the  death  of  the  testator,  his  daughter  Jane  King 
was  Uving,  and  had  three  children :  Elizabeth,  bom  in  178.5 ; 
John,  born  in  1787  ;  and  Jane,  born  in  1790 :  William  HanweU 
Lucas,  the  son  of  a  deceased  daughter  of  the  testator,  and  John, 
the  son  of  the  daughter  Jane  King,  were  his  co-heirs. 

In  1703,  after  the  date  of  the  testator,  Matilda,  another  child  of 
his  daughter  Jane  King,  was  born. 

The  testator's  daughter  Jane  King  died  in  February,  1881. 

Of  the  four  children  of  Jane  King,  Jane  died  in  1799,  without 
having  been  married:  Elizabeth,  in  1821,  married  Samuel  Van- 
derplank,  and  died  in  1824,  leaving  the  plaintiff  Elizabeth  Jane 
Vanderplank,  born  in  1822,  her  only  daughter  surviving:  John 
married  in  1813,  and  had  three  daughters,  bom  in  1814, 1815,  and 
1817,  respectively;  and  Matilda  married  in  1819,  and  had  three 
children,  born  in  1822,  1823,  and  1826,  respectively. 

William  HanweU  Lucas  died  in  1810,  having  devised  his  real 
estate  upon  trust  for  his  wife  for  life,  with  remainder  to  his 
children,  remainder  to  the  right  heirs  of  his  father.  The  w^idow 
afterwards  married  D.  Bishopp.  The  heir-at-law  of  his  father  was 
T.  F.  Lucas,  who  became  bankrupt. 

After  the  death  of  Jane  King,  John  King,  her  son,  entered  into 
the  receipt  of  the  rents  and  profits  of  the  estate.  The  bill  was 
filed  in  1836  by  Elizabeth  Jane  Vanderplank,  the  infant  daughter 
of  the  daughter  Elizabeth,  against  the  said  John  King,  who  was 
the  surviving  co-heir  of  the  testator, — the  devisees  of  the  deceased 
co-heir,  William  HanweU  Lucas, — the  daughter  Matilda,  and  her 
three  children,  and  Samuel  Vanderplank.  The  bill  suggested  that 
John  King  had  brought  an  ejectment  against  Samuel  Vanderplank, 
who  was  the  plaintiff's  natural  guardian,  and  was  in  the  occupation 
of  part  of  the  premises  ;  that  Samuel  Vanderplank  would  have  no 
defence  to  the  action,  inasmuch  as  he  had  for  several  years  paid 
rent  to  John  King  in  respect  of  the  premises ;  *and  that  as  to  the 
plaintiff's  share  of  the  estate,  John  King  must  be  deemed  and 
treated  as  having  entered  thereon  in  the  character  of  guardian  and 
trustee  for  the  plaintiff.  The  bill  prayed  that  John  King  might 
be  ordered  to  account  to  the  plaintiff  for  one-third  of  the  rents  and 
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profits    of  the  estates  received  by  him  since  the  death  of  Jane     Vamder. 
King,  his  mother,  including  the  produce  of  timber  felled,  and  that  ^^ 

one- third  of  the  futare  rents  and  profits  might  be  secured  for  the  Kino. 
plaintiff's  use;  that  if  there  was  any  question  of  the  validity  of 
the  devise  to  the  plaintiff,  an  issue  at  law  might  be  directed ;  that 
ill  the  mean  time  the  title-deeds  might  be  deposited  in  Court,  a 
receiver  appointed,  and  the  defendant  John  King  restrained  by 
injunction  from  proceeding  in  the  ejectment  or  committing  waste. 

Inquiries  of  the  state  of  the  families  were  directed  by  the  decree,      April  28. 
and  the  cause  came  on  for  further  directions  of  the  report ;  but  it 
appearing  that  the  three  daughters  of  John  King  were  not  before 
the    Coort,  the  case  stood  over  for  the  purpose  of  making  them 
parties  to  the  suit ;  which  being  accordingly  done, 

Mr.  Tinney  and  Mr.  Malins  were  heard  for  the  plaintiff:  ^«y  3. 

The  limitation  to  the  children  begotten  and  to  be  begotten, 
includes  not  only  those  living  at  the  testator's  death,  but  those 
bom  afterwards,  one  of  the  children  (Matilda)  being  in  the  latter 
predicament.  As  the  limitation  to  the  children  of  unborn  persons, 
as  purchasers,  would  be  obnoxious  to  the  rule  against  perpetuities, 
the  limitation  in  this  case  cannot  take  effect  in  the  form  which 
the  testator  has  expressed.  "^  *  In  the  application  of  the  [6] 
aj  pres  doctrine  to  this  case,  estates  tail  will  be  given  to  all  the 
children.     »     *     * 

Mr.  Russell  and  Mr.  Stinton,  for  the  defendant  Matilda  and  [  7  ] 
her  children : 
Matilda,  as  the  after-born  daughter  of  Jane  King,  according  to 
the  words  of  the  will,  literally  taken,  is  tenant  for  life  of  one  share 
of  the  estate,  and  the  devise  to  her  would  so  far  be  valid  ;  but  as 
the  consequence  of  restricting  her  interest  to  a  life  estate  would  be 
to  render  the  devise  to  her  children  void  for  remoteness,  the 
Court,  on  the  cy  pres  doctrine,  will  enlarge  her  interest  to  an 
estate  tail,  whereby  the  children  will  not  be  excluded.  These 
defendants  therefore  adopt  the  argument  of  the  plaintiff,  to  the 
extent  of  insisting  upon  the  cy  pres  construction  of  the  will. 

Mr.  Tillotson,  for  the  three  daughters  of  John  King,  claimed, 
under  the  strict  words  of  the  limitation,  the  first  estate  tail  in 
remainder  as  tenants  in  common,  with  cross-remainders  between 
them,  in  one-third  of  the  estate,  in  the  events  which  had  happened, 
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Vandkb-     and  on  the  principle  of  implying  cross-remainders  between  the 

^^t^^       grandchildren  of  the  testator  and  their  respective  families. 
King. 

Mr.  Kenyan  Parker,  for  the  defendant  Samuel  Vanderplank. 

Mr.  Cooper  and  Mr,  Metcalfe,  for  John  King : 
[  *8  ]  The  defendant,  as  a  co-heir-at-law  of  the  testator,  ^insists  that 

the  limitations,  beyond  the  life  estates,  are  void  for  remoteness, — 
that  there  are  no  cross-remainders  to  be  implied  between  those  life 
estates,  and  that  consequently  the  plaintiff  has  no  interest  in  the 
estate, — the  defendant  Matilda  has  no  interest  after  the  expiration 
of  her  own  life  estate,  and  the  other  defendants  have  no  interest 
whatever.     *     *     * 

[  9  ]  Mr.  Temple  and  Mr.  Messiter,  for  the  defendant  Mrs.  Bishopp, 

one  of  the  devisees  of  William  Hanwell  Lucas.    ♦    *    ♦ 

Mr.  Smythe,  for  the  assignee  in  bankruptcy  of  T.  F.  Lucas, 
one  of  the  devisees  of  William  Hanwell  Lucas,  the  co-heir  of  the 
testator.     *     *    * 

[The  principal  cases  cited  by  counsel  are  referred  to  in  the 
following  judgment:] 

[  i<>  ]        The  Vicb-Chancbllob  : 

The  parties  have  desired  that  I  should  give  my  opinion  on  this 
case,  without  requiring  the  decision  of  a  court  of  law,  I  shall  accede 
to  that  request ;  although  it  would  have  been  far  more  satisfactory 
to  have  had  the  judgment  of  a  court  of  law. 

I  have  considered  the  question  during  the  argument,  with  refer- 
ence to  the  cy  pres  doctrine,  and  upon  that  part  of  the  case  I  do  not 
think  that  I  am  at  liberty  to  exercise  any  discretion.  That  doctrine 
is  now  sufficiently  simple,  and  is  well  established,  though  sometimes 
of  difficult  application.  If  an  estate  is  given  to  a  person  for  life,  or 
indefinitely,  and  after  failure  of  issue  of  such  person,  it  is  given  over, 
[•11]  the  Court  implies  an  estate  tail  *in  the  first  taker,  sacrificing  only, 
in  that  simple  case,  the  life  estate,  in  order  that  all  the  issue  may 
be  embraced  in  the  limitation.  The  next  case  which  may  be  noticed 
is  where  a  testator,  after  giving  a  particular  estate  to  the  first  taker, 
has  gone  on  to  direct  that  it  shall  go  to  unborn  persons  in  a  way 
which  would  create  a  perpetuity,  with  a  limitation  over  on  failure 
of  issue  of  the  first  taker.  The  Court,  in  such  a  case,  is  embarrassed 
with  the  fact,  that,  besides  the  gift  over,  which,  in  the  simple  case 
first  stated,  would  create  an  estate  tail,  there  is  a  direction  that  the 
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estate  shall  devolve  in  a  manner  not  allowed  by  law,  but  which  in 
common  cases,  previously  to  Pitt  v.  Jackson  (i),  would,  so  far  as 
respected  the  order  of  succession,  only  be  consistent  with  and 
included  in  an  intention  to  give  an  estate  tail.     The  Courts  were 
thus  placed  in  this  position:  the  intention  to  give  the  estate  to 
particular  persons,  in  particular  order  of  succession,  was  manifest ; 
but  the  specified  mode  in  which  those  persons  were  to  take  being 
excluded  by  the  rule  of  law  against  perpetuities,  the  question  was, 
whether  the  primary  intention  to  benefit  particular  persons,  in  a 
particular  order  of  succession,  should  be  accomplished,  and  the 
particular  mode  of  giving  effect  to  it  be  rejected,  or  the  whole 
will  be  inoperative.     This  was  the  difficulty  with  which  the  Court 
had  to  struggle.     Whether  the  two  expressed  intentions,  both  of 
which  could  not  be  effectuated,  were  well  or  ill  described  by  the 
terms  "  general "   and   ''  particular  '*   intention,   or  whether  the 
criticism  upon  those  expressions  is  just,  appears  to  me  immaterial. 
It  is  a  mode  of  characterising  the  different,  and,  to  a  certain  extent, 
conflicting  intentions  of  the  testator,  which  satisfied  Lord  Elixon 
and  other  Judges  of  great  eminence.     The  meaning  of  the  terms  is 
DOW  sufficiently  understood.     In  order  to  preserve  and  effect  some- 
thing which  the  Court  collects  from  the  will,  to  *have  been  the 
paramount  object  of  the  testator,  it  rejects  something  else,  which  is 
regarded  as  merely  a  subordinate  purpose,  namely,  the  mode  of 
carrying  out  that  paramount  intention. 

In  the  application  of  this  doctrine  prior  to  the  case  of  Pitt  v. 
Jackson,  the  Court  so  dealt  with  the  language  of  testators,  as  to 
give  the  same  corpus  to  the  same  individuals,  and  in  the  same 
order  of  succession  as  directed  by  the  will.  Pitt  v.  Jackson  went 
much  farther  than  that.  In  the  first  place,  by  giving  an  estate  tail 
to  the  parent,  the  estate  of  the  children  was  altogether  cut  out ;  and 
not  only  was  their  estate  rejected,  but  a  larger  corpus  than  the 
testator  intended  was  given  to  the  first  takers.  The  whole  estate, 
by  the  construction  put  upon  the  will,  was  limited  so  as  to  go  to 
the  parties  in  succession,  instead  of  vesting  in  them  contempo- 
raneously, which  was  the  will  of  the  testator.  Probably,  a  Judge  of 
less  weight  than  Lord  Kbnyon  would  scarcely  have  established  the 
application  of  the  c//  pres  doctrine  to  such  a  case. 

Taking  the  doctrine  to  be  established,  I  confess  I  could  never  see 
how  it  was  a  less  violent  act  to  apply  it  to  what  is  sometimes  called 
an  executory  trust,  than  to  the  case  of  a  purely  legal  devise.     The 

(1)  2  Br.  C.  C.  51. 
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Vandbb-     two  cases  appear  to  me  not  distinguishable ;  and  it  is  admitted  that 

PLAKK  ,_         J       •    •  • 

r.  the  decisions  m  equity  establish  that  in  the  case  of  a  direction  to 

'^®'  convey  in  a  particular  mode,  the  Court  will  apply  the  doctrine  of 
cy  prh.  But  Hopkins  v.  Hopkins  (i),  and  NichoU  v.  NichoU  (2) ,  were 
cases  of  legal  devises,  and  there  is  therefore  direct  authority  for  the 
application  of  the  doctrine  to  the  case  of  a  legal  devise.  The  cases 
[  *13  ]  »Qf  powers  are  stronger  rather  than  weaker  examples  of  the  same 
construction :  there  the  intention  is  expressed  to  do  that  which  the 
party  cannot  lawfully  do,  and  the  Court  cuts  out  the  particular 
direction  which  is  illegal,  but  gives  the  estates  to  the  parties,  so  as 
to  carry  into  effect  the  general  intention.  In  point  of  fact,  when 
the  estate  is  once  created  by  the  power,  so  as  to  take  effect  under 
the  original  devise,  the  case  is  the  same  as  if  it  had  been  a  legal 
devise.  To  all  these  cases  the  doctrine  of  cy  pres  has  been  applied ; 
and  so  far  as  this  case  calls  for  it,  I  am  bound  to  apply  the  rule 
laid  down  in  Pitt  v.  Jackson. 

The  next  question  is,  in  what  way  the  rule  is  to  be  applied  with 
reference  to  the  case  of  Matilda.  Now  the  devise  is  to  a  class — to 
the  children  of  unborn  children  of  Jane  the  daughter ;  and  it  is 
clear  that  for  the  purpose  of  determining  whether  the  whole  of  that 
class  can  take,  I  must  look  at  the  events  as  they  existed  at  the 
death  of  the  testator.  I  cannot  wait  for  subsequent  events,  so  as 
to  see  whether  a  difficulty  will  be  created  by  the  birth  of  other 
children  of  Jane.  If  Jane,  the  first  tenant  for  life,  had  died  in  the 
lifetime  of  the  testator,  there  might  have  been  no  difficulty.  Jane 
having  survived  her  father,  the  difficulty  has  arisen ;  and  as  the 
estates  were  limited  to  the  unborn  children  of  Jane,  and  the  unborn 
children  of  such  unborn  children,  the  limitations  in  the  will  could 
not  take  effect  as  to  some  of  the  class ;  and  as  I  understand  the 
rule  laid  down  by  Sir  W.  Grant  in  Leake  v.  Robinson  (3),  if  some 
of  the  class  cannot  take,  the  others  cannot,  for  there  has  been  no 
gift  to  any  of  them  apart  from  the  gift  to  the  others  of  the  class. 
It  would  be  impossible  to  say  what  any  one  separately,  and  not  as 
[  *i*  ]  a  member  of  the  entire  class,  *should  take ;  the  whole  class  there- 
fore must  be  excluded,  unless  the  cy  pres  doctrine  is  to  be  applied ; 
and  that  being  so,  it  seems  to  me  it  must  be  applied  to  the  share  of 
Matilda. 

The  question  then  arises,  whether,  being  obliged  to  alter  the 
limitations  in  the  case  of  Matilda,  I  am  therefore  bound  to  alter 

(1)  Ca.  temp.  Talbot,  44.  (3)  16  B.  R.  168  (2  Mer.  363);  Jte 

_     (2)  2  W.  Bl.  1159.  V.  Judlet/,  1  R.  R.  46  (1  Cox,  324). 
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them  in  the  cases  of  the  other  children  of  Jane :  upon  that  point  I     Vakder- 
feel  great  difficulty.     The  devise  is  to  all  the  children  of  Jane,  born  r. 

and  to  be  born,  equally,  and  to  their  children.     To  ascertain  the        ^'^®' 
class,  it  is  necessary  to  apply  the  reasoning  to  which  I  have  adverted. 
Having  ascertained  the  class,  and  decided  that  they  shall  take  by* 
the  cy  prls  doctrine  rather  than  the  will  be  inoperative,  I  find  some 
of  them  vrhose  estates  I  must  break  in  upon,  to  preserve  the  general 
intention,  and  others  with  respect  to  whom  there  is  no  necessity  for 
doing  BO.     I  am  to  apply  an  arbitrary  doctrine,  introduced  merely 
to  preserve  the  estates  as  nearly  as  may  be,  to  those  to  whom  the 
testator   intended  they  should  go;   but  I  cannot  see  the  logical 
necessity  of  going  on  to  apply  it  beyond  the  immediate  exigency  of 
the  case  ;  of  extending  its  application  to  each  separate  set — to  limita- 
tions which  do  not  require  it — merely  for  the  sake  of  adhering  to 
one  uniform  rule  throughout  the  limitations  to  the  different  branches 
of  the  family.     I  am  bound  to  disregard  events  for  the  purpose  of 
ascertaining  the  class ;  but  why  am  I  bound  to  disregard  them,  in 
determining  what  estates  the  parties  take  ?    Why  may  I  not  be 
governed,  in  that  particular,  by  the  exigencies  of  each  branch  of  the 
limitation  at  the  death  of  the  testator  ?    If,  on  the  other  hand,  I 
should  be  of  opinion  that  cross-remainders  ought  to  be  implied,  sup- 
posing all  the  children  of  Jane  to  take  estates  tail,  but  that  they  are 
not  to  be  implied  if  some  of  those  children  take  estates  for  life  and 
others  take  estates  tail,  and  if  *the  clear  intention  was  to  give  cross-       [  *15  ] 
remainders,  as  between  the  different  children  of  Jane,  it  is  a  strong 
argument  for  saying  that  the  doctrine  of  cy  prh  requires  that  you 
should  deal  with  every  branch  of  the  family  of  Jane  in  the  same 
manner.     If,  however,  it  is  not  necessary  to  alter  any  given  line  of 
limitations  in  order  to  support  it,  I  am  not  at  present  satisfied  of 
the  existence  of  any  rule  of  law  which  obliges  me  to  do  so,  only 
because  another  distinct  line  of  limitations  cannot  be  supported 
without  the  application  of  the  cy  pres  doctrine. 

The  Vicb-Chancellor  :  Jfoyll. 

In  the  argument  of  this  case,  it  was  agreed  by  all  parties,  that 
the  devises  posterior  to  the  estate  for  life  given  to  Matilda  the 
after-bom  child  of  Jane  the  daughter,  could  not  take  effect  as 
estates  by  purchase,  and  the  devise  being  to  the  children  of  Jane 
as  a  class,  it  was  properly  admitted  that  the  same  vice  which 
affected  those  estates  must  affect  the  estates  posterior  to  the  life 
estates  of  all  the  children. 
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Vandrb-         The  questions  argued  before  me  were, — ^first,  whether  the  children 
V.  of  Jane  were  joint  tenants  or  tenants  in  common  under  the  will ; 

^"'®-  secondly,  supposing  them  to  be  tenants  in  common,  whether  I  could 
apply  to  this  case  the  cy  prh  doctrine,  regard  being  had  to  the 
circumstances  that  the  grandchildren  of  Jane  were  to  take  as 
tenants  in  common ;  thirdly,  assuming  that  the  cy  pres  doctrine 
might  and  ought  to  be  applied,  and  admitting  that  it  most  be  so 
applied  to  the  share  of  Matilda,  as  to  give  her  an  estate  tail,— 
whether  estates  tail  must  also  be  given  to  the  children  of  Jane  who 
were  living  at  the  death  of  the  testator,  or  whether,  as  to  such 
children  of  Jane  as  were  living  at  the  death  of  the  testator,  the 

[  *^^  ]  estates  given  by  the  will  might  not  take  ^effect  in  the  way  the  will 
pointed  out;  and,  lastly,  whether  cross-remainders  should  be 
implied,  as  to  the  share  of  Jane  the  grand-daughter,  or  whether 
the  estate  went  over  upon  her  death  without  issue,  to  the  ultimate 
devisees  named  in  the  will,  or  to  the  co-heirs-at-law. 

Upon  the  first  two  questions,  I  retain  the  opinion  expressed  in 
the  course  and  at  the  close  of  the  argument.  I  think  it  impossible 
to  read  the  will  as  giving  estates  in  joint  tenancy  to  the  children  of 
Jane  the  daughter  of  the  testator,  and  I  think  the  case  of  Pearce  v. 
Edmeades  (i)  is  clearly  distinguishable  from  the  present  case.  And 
for  the  reasons  I  gave  at  the  close  of  the  argument,  I  think  the 
cy  pres  doctrine  must  be  applied  so  as  to  sustain  the  will,  in  its 
application  to  the  after-born  child  Matilda,  and  so  as  to  sustain,  as 
far  as  it  can  be  sustained,  the  intention  that  the  descendants  of  the 
after-born  child  Matilda  should  take  an  interest  in  the  estate.  The 
case  of  Pitt  v.  Jackson  (2)  must  be  treated  in  this  Court  as  settled 
law,  until  it  is  shaken  by  the  highest  authority  in  the  law. 

With  respect  to  the  third  question, — the  testator  has  given  his 
property  to  be  equally  divided  between  the  members  of  a  class  in 
certain  estates  and  interests ;  according  to  which  equality  between 
the  different  branches  of  the  class  was  certainly  contemplated.  The 
Court,  in  order  to  preserve  the  limitations  in  the  branch  of  Matilda, 
is  constrained  to  alter  the  estate  given  to  her  by  giving  to  her  an 
estate  tail;  thereby,  in  effect,  depriving  her  descendants  of  all 
direct  interest,  and  (unless  the  estates  of  the  other  branches  are  to 
be  altered  as  well  as  that  of  Matilda)  introducing  an  inequality 
between  the  interest  given  to  the  branch  of  Matilda,  and  the 

[♦17]       other  branches  of  the  family  of  Jane  the  daughter.    And  if  *in 

(1)  61  E.  E.  369  (3  Y.  &  0.  (Ex.  (2)  2  Br.  0.  C.  61. 

Ecj.)  246). 
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consequence  of  so  altering  the  estate  in  the  branch  of  Matilda,  it     Vander. 

were  necessary  to  alter  the  estates  in  the  other  branches,  in  order  to       ^''tf'^ 

preserve  any  limitations  in  the  will,  I  have  no  hesitation  in  saying        Kino. 

the  Court  might  alter  the  estates  in  those  other  branches  also :  bat 

if  the  inequality  introduced  between  the  branches,  by  the  alteration 

of  the  estate  given  to  Matilda, — not  altering  any  other  estate, — 

does  not  interfere  with  any  of  the  ulterior  limitations,  the  question 

is,  whether  the  Court  is  bound  to  alter  more  of  the  will  upon  the 

cy  pres  principle  than  the  exigencies  of  the  case  call  for.    Now, 

assuming  that  no  ulterior  remainders  would  be   affected  by  the 

inequality  referred  to,  I  think  I  am  not  bound  to  apply  the  cypres 

doctrine  to  any  devise  in  the  will  but  those  which  demand  its 

application,  in  order  that  the  devise  may  be  sustained.    Then, 

does  the  necessity  for  applying  the  cy  pres  doctrine  exist  in  any 

of  the  branches  except  that  of  Matilda?    I  think  not.    I  admit 

that,  where  at  the  death  of  a  testator  his  will  may  or  may  not 

create  a  perpetuity  according  to  events,  the   Court  cannot  await 

those  events,  but  must  put  a  construction  upon  the  will  of  the 

testator  at  his  death,  with  reference  to  every  event  which  the  will 

may  contemplate ;  and  full  effect  has  been  given  to  that  rule  in  the 

admission  properly  made  in  argument,  that  the  estates  by  purchase 

given  by  this  will  to  the  children  of  the  after-born  children  of  Jane, 

the  daughter,  affect  the  validity  of  the  devises  by  purchase  to  the 

grandchildren  of  Jane,  the  daughter,  although  born  of  parents  who 

were  living  at  the  death  of  the  testator.     To  determine  the  validity 

of  a  given  set  of  limitations,  the  will  must  be  applied  to  the  facts 

of  that  particular  case,  as  they  stood  at  the  death  of  the  testator,  and 

not  as  they  stood  at  the  date  of  the  will.    And  where  there  are  several 

Bets  of  limitations,  I  think  I  am  bound  to  take  the  case  as  it  stood 

at  the  death  of  the  testator,  and  to  apply  the  cy  pres  *doc trine  to       [  *18  ] 

those  cases  only  which  at  that  time  require  that  it  should  be  applied, 

and  80  far  only  as  each  case  may  require  its  application.     Suppose 

the  testator  had  given  different  undivided  portions  of  his  estate  to 

each  of  the  children  of  Jane,  the  daughter,  distributively,  repeating 

the  ulterior  limitations  in  the  will,  in  their  application  to  each 

undivided  share,  and  to  the  respective  families,  I  cannot  conceive 

that  a  doctrine,  founded  upon  the  principle  of  approximation,  ought 

then  unnecessarily  to  be  applied  to  distinct  shares  of  the  estate,  so 

as  to  destroy  the  intention  in  any  particular  case,  only  because 

with  respect  to  another  share  the  particular  intention  is  necessarily 

sacrificed  to  preserve  the  general  or  paramount  intention.    And  if 

13—2 
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Vakder.      that  would  be  right  in  the  case  of  a  will  worded  as  I  have  supposed, 
V.  I  think  I  must  construe  a  will,  expressed  as  this  testator  has  expressed 

himself,  in  the  same  way,  i.e.  distributively,  with  respect  to  each 
share  into  which  the  property  becomes  divisible.  The  cases  of 
Ilumberston  v.  Humberston  (i)  and  Bankes  v.  Le  Despencer  (2)  appear 
to  warrant  this  conclusion. 

Then,  will  any  ulterior  consequences  follow  from  this  mode  of 
dealing  with  the  will,  which  might  be  avoided  by  applying  the 
cy  pres  doctrine  to  all  branches  of  the  family  alike  ?  With  respect 
to  the  implication  of  cross-remainders, — the  reasoning  which  has 
been  considered  sufficient  to  warrant  and  establish  the  doctrine  as 
between  a  class  of  devisees  in  tail  has  been  of  this  nature :  first, 
that  the  testator  could  not  have  intended  that  one  of  the  devisees 
should  take  the  whole  estate,  if  no  other  were  bom  to  share  it 
L  •!*  ]  with  him, — and,  at  the  same  time,  *have  intended,  that,  if  others 
were  born  and  died  immediately,  such  a  circumstance  should 
deprive  the  survivor  of  the  shares  of  the  deceased  children  in  the 
estate.  Secondly,  that  the  testator  has  clearly  intended,  by  the 
very  expressions  he  has  used,  that  the  estate  should  go  to  the  heir- 
at-law  or  remainderman  as  one  entire  estate,  at  one  time,  and  not 
by  fractions ;  and  that  the  event  upon  which  the  estate  was  to  go 
was  the  failure  of  issue  of  all  the  devisees, — an  intention,  which, 
upon  the  ordinary  doctrine  of  implication,  supposed  an  estate  in  the 
whole  of  the  property  to  exist  in  all  those  devisees.  Upon  this 
reasoning,  if  the  testator  had  himself  given  estates  tail  to  the 
children  of  Jane,  his  daughter,  the  gift  over  of  all  and  singular 
the  premises,  upon  the  failure  of, — '*  in  default  of  such  issue,'* 
(which,  without  relying  upon  the  words  of  survivorship  immediately 
preceding,  must,  I  think,  be  construed  all  the  issue  of*  Jane,  the 
daughter),  would  have  obliged  me  to  imply  cross-remainders  between 
the  estates  of  the  devisees.  The  same  reasoning  would,  I  think, 
have  obliged  me  to  make  the  same  implication,  if  the  estates  for 
life  to  all  the  children  of  Jane,  the  daughter,  could  have  been 
supported,  and  no  cross-remainders  between  the  grandchildren  in 
each  family  had  been  expressly  given  by  the  will :  Roe  d.  Wre7i  v. 
Clayton  (8).  And  if  such  an  implication  would  be  admissible  in  the 
two  cases  I  have  suggested,  it  must  be  admissible  in  this  case, 
unless  I  am  to  exclude  it  upon  the  ground,  that,  where  cross- 
remainders  are  expressed  in  one  part  of  a  line  of  limitations,  they 

(1)  1  P.  Wms.  332.  (3)  6  East,  628. 

(2)  11  Sim.  508 ;  see  51  B.  B.  p.  320. 
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cannot  be  implied  in  another,  or  because  of  the  difference  between      Vakdbb- 
the   limitations  which  I  now  suppose  to  exist  between  different  «. 

branches  of  the  class  of  devisees.  Kiho. 

On   the  first  of  these  points,   that    express    cross-remainders 

•exclude  cross-remainders  by  implication,   Clache*s  case  (i)   was      1  ^20  ] 

referred  to.    On  the  second  ground,  the  argument  was,  that  there 

would  be  a  want  of  equality  or  reciprocity  between  the  children, 

if  cross-remainders  implied  where  the  estates  were  not  equal. 

Now  it  seems  to  me  that  there  is  a  substantial  difference  between 

the  reasoning  applicable  to  a  devise  to  individuals  as  tenants  in 

common,  and  a  devise  to  a  class  as  tenants  in  common.    In  the 

case  of  a  devise  to  individuals  as  tenants  in  common,  if  any  of 

them  die  in  the  lifetime  of  the  testator,  the  survivors  do  not  take 

the  whole,  but  there  is  a  lapse.     This  is  the  first  ground  on  which 

cross-remainders  are  usually  implied,  and,  in  my  judgment,  it  is 

by  far  the  strongest  and  most  satisfactory  ground,  that  the  testator 

could  not  have  intended,  that,  if  there  was  one  devisee  only  living 

at  his  death,  that  one  should  take  the  whole  estate,  but  if  there 

were  two,  and  one  died  the  next  moment,  that  then  the  survivor 

should  not  take  the  whole ;  and  this  reasoning  does  apply  to  the 

case  of  a  class,  but  not  to  the  case  I  have  supposed.     Cloche's 

case,  if  so  considered,  would  be  very  much  weakened  as  an  authority 

to  govern  the  case  of  a  class.    I  have  read  attentively  the  cases  as 

collected  in  Powell  on  Devises  (2),  with  Mr.  Jarman's  observations 

upon  them,  and  the  conclusion  which  I  have  formed  is,  that  any 

Court  woold,  in  the  present  day,  with  the  disposition  of  construction 

which  now  prevails,  carry  out  established  principles,  wherever  it 

was  certain  that,  by  so  doing,  the  intention  of  the  testator  was 

effectuated ;  and  that  any  Court  would  now  hold,  that  an  express 

gift  of  cross-remainders  in  one  event  did  not  preclude  the  Court 

from  giving  cross-remainders  by  implication  in  another,  either  case 

being  clearly  within  *the  scope  of  the  reasoning  upon  which  Courts       [  *2i  ] 

have  proceeded  in  implying  cross-remainders. 

The  argument  of  the  want  of  reciprocity,  I  confess,  I  cannot 
understand :  the  only  person  damnified  by  the  implication  of  cross- 
remainders  is  the  ultimate  remainderman,  whose  estate  is  postponed. 
As  to  the  different  branches,  the  state  of  circumstances  which 
sappoBes  a  case  for  cross-remainders  to  arise  supposes  also  that  one 
of  those  branches  is  extinct ;  and  the  extinct  branch,  of  course,  can 
have  no  interest  in  the  question.  With  regard  to  the  other 
(1)  Dyer,  330  b.  (2)  VoL  1,  pp.  406  et  seq. 
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branches,  the  reasoning  which  has  been  considered  sufficient  to 
justify  the  Court  in  giving  cross-remainders  by  implication  will 
apply,  whether  you  suppose  or  not  that  one  of  the  branches  took  an 
estate  tail,  and  that,  as  to  the  other,  the  first  taker  took  for  life, 
and  his  descendants  took  estates  in  tail.  The  reasoning  is  the  same 
in  both  cases.  The  intention  was,  that  every  one  should  take  alike 
originally,  as  if  there  was  no  other  to  share  with  him.  The  inten- 
tion could  not  have  been  (so  the  Court  holds)  that  any  one  branch 
should  lose  the  substantial  part  of  the  estate,  only  because  there 
happened  to  be  a  person  to  share  with  him  for  one  moment.  The 
testator  intended  that  the  property  should  continue  in  each  line  so 
long  as  there  were  descendants  of  that  line  to  take ;  and  that  it 
should  go  over  when,  but  not  before,  a  complete  failure  of  issue  took 
place. 
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A.  T.,  a  person  of  tmsound  mind,  living  in  the  family  of  M.  D.»  became 
entitled  as  heiress- at-law  to  certain  lands.  M.  D.  received  the  rents  and 
profits  of  the  lands  for  thirteen  veai's  during  the  life  of  A.  T.,  and  eleven 
years  after  her  death,  when  M.  D.  died.  M.  D.  had  procured  A.  T.  to 
execute  a  will  devising  part  of  her  estate,  and  also  indentures  for  conveying 
other  parts,  to  M.  D.  and  her  heirs. 

Held,  that  M.  D.  had  founded  her  title  upon  the  instruments  which  she 
had  procured  A.  T.  to  execute  in  her  favour ;  that  her  claim  to  the  lands  in 
question  must  be  deemed  to  be  under,  and  not  against,  A.  T. ;  and  that 
there  was,  therefore,  no  adverse  possession  as  against  A.  T.,  or  those 
claiming  under  her. 

That  procuring  instruments  of  conveyance  and  devise  to  be  executed  by 
a  person  of  unsound  mind  was  a  fraud  within  the  Beal  Property  Limitation 
Act,  1833  (3  &  4  Will.  IV.  c.  27),  s.  26 :  Bemhle, 

That,  after  issues  had  been  directed,  on  motion,  to  try  the  validity  of  the 
instruments  executed  by  A.  T.,  and  whether  she  was  of  sound  mind,  the 
order  being  submitted  to,  it  was  no  longer  open  to  those  claiming  under 
M.  D.  to  insist,  at  the  hearing,  that  the  claim  of  the  heirs  of  A.  T.  was 
barred  by  the  Eeal  Property  Limitation  Act,  1 833. 

Thomas  Daties  died  in  1811,  intestate,  being  at  the  time  of  his 
death  seised,  to  him  and  his  heirs  in  fee-simple,  of  lands  in  the 
county  of  Glamorgan,  subject  to  a  term  of  1,000  years,  created  by 
way  of  mortgage,  and  entitled  for  an  equitable  estate  to  lands  copy- 
hold  of  inheritance,  according  to  the  custom  of  the  manor  of  Coity 
Wallia,  in  the  same  county,  subject  to  a  mortgage  to  E.  Evans,  to 
secure  which  the  premises  had  been  surrendered  to  a  trustee  to  the 
use  of  the  mortgagee,  and  also  entitled  to  other  lands  copyhold  of 
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inheritance,  according  to  the  custom  of  the  manor  of  Ogmore,  in  Lewis 
the  same  county.  Thomas  Davies  left  Thomas  Bennett  Davies,  his  thomab. 
son  and  heir-at-law,  and  heir  according  to  the  custom  of  the 
manors,  and  Mary  Davies,  his  widow,  who  was  entitled  to  her  free- 
bench  in  the  copyhold  lands  of  the  manor  of  Ogmore,  and  to  her 
dower  of  the  freehold  estate,  subject  to  the  mortgage  term.  The 
rents  and  profits  were  received  either  by  Thomas  Bennett  Davies  or 
Mary  Davies  until  November,  1815,  when  Thomas  Bennett  Davies 
died  intestate,  leaving  Alice  Thomas,  the  sister  of  his  paternal 
grandfather,  his  heiress-at-law,  and  heiress  according  to  the  custom 
of  the  several  manors. 

Alice  Thomas  had  resided  in  the  family  of  Thomas  Davies  for 
many  years  before  his  death :  and  after  his  death  she  continued, 
daring  all  the  remainder  of  her  life,  to  reside  with  Mary  Davies, 
his  widow.  It  appeared  that  the  rents  and  profits  of  the  freehold 
and  copyhold  premises  were  received  by  Mary  Davies,  after  *the  [  '27  ] 
death  of  Thomas  Bennett  Davies,  until  her  own  death,  and  were 
never  received  by  Alice  Thomas,  except  in  so  far  as  Mary  Davies 
might  have  applied  them  or  any  part  of  them  for  the  use  of  Alice 
Thomas. 

Under  a  power  of  attorney,  dated  the  8th  of  April,  1818,  signed 
with  the  mark  of  Alice  Thomas,  and  expressed  to  be  executed  by 
her,  in  consideration  of  her  love  and  affection  for  Mary  Davies,  the 
reversionary  interest  of  Alice  Thomas  in  the  copyhold  premises  of 
the  manor  of  Ogmore,  subject  to  the  freebench  of  Mary  Davies,  was 
surrendered  at  a  Court  baron  of  the  manor  holden  on  the  21st  of 
May,  1818,  to  the  use  of  Mary  Davies  and  her  heirs.  E.  Evans, 
the  mortgagee  of  the  copyholds  in  Coity  Wallia,  being  in  1827  paid 
off  by  D.  Jones, — by  an  indenture  dated  the  25th  of  January,  1827, 
also  signed  by  Alice  Thomas,  and  to  which  E.  Evans,  Mary  Davies, 
D.  Jones,  and  the  trustee  were  also  parties,  the  mortgage  of  Evans 
was  transferred  to  Jones ;  and  in  consideration  of  the  said  payment 
by  him,  and  also  in  consideration  of  the  regard  and  affection  which 
Alice  Thomas  had  for  her  niece-in-law  Mary  Davies,  Alice  Thomas 
thereby  covenanted  to  surrender  the  said  copyhold  premises  to  the 
use  of  D.  Jones  and  his  heirs,  subject  to  the  equity  of  redemption 
of  the  same ;  and  D.  Jones  covenanted,  that,  on  repayment  of  the 
mortgage-money  and  interest,  he  would  surrender  and  reconvey  the 
premises  to  the  use  of  Alice  Thomas  and  her  assigns  for  her  life, 
and  after  her  decease  to  the  use  of  Mary  Davies  and  her  heirs ;  and 
it  was  thereby  covenanted,  that  in  the  meantime  the  said  Alice 
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Lbwis       Thomas  should  continue  seised  thereof,  subject  to  such  trust.     At  a 
Thoiias.      Court  baron,  holden  the  9th  of  July,  1827,  the  premises  were  sur- 
rendered by  the  trustee,  and  D.  Jones  was  admitted  tenant  of  the 
premises  pursuant  to  the  indenture. 
[  ^^  ]  Alice  Thomas  died  in  January,  1828,  leaving  the  plaintiff  Jane 

Lewis  and  the  defendant  Martha  Gower  her  co-heiresses-at-la w,  and 
co-heiresses  according  to  the  custom  of  Coity  Wallia,  and  the 
plaintiff  Jane  Lewis  alone  co-heiress  according  to  the  custom  of 
Ogmore. 

In  October,  1838,  Mary  Davies  proved  in  the  Ecclesiastical  Court 
an  instrument,  dated  the  20th  of  February,  1818,  attested  hj  three 
witnesses,  purporting  to  be  the  will  of  Alice  Thomas,  whereby  she 
devised  all  her  freehold  and  copyhold  lands  and  hereditaments  in 
the  county  of  Glamorgan  to  her  niece-in-law  Mary  Davies,  her  heirs 
and  assigns,  and  appointed  Mary  Davies  her  executrix. 

Mary  Davies  died  in  December,  1839,  having  by  her  will  devised 
the  said  freehold  and  copyhold  lands  to  trustees  in  trust  for  the 
separate  use  of  Sarah  Thomas  for  her  life,  with  remainders  to  the 
children  of  Sarah  Thomas,  subject  to  an  annuity  which  she 
bequeathed  to  J.  Llewellyn. 

The  bill  was  filed  in  September,  1840,  by  Jane  Lewis,  against  the 
devisees  of  Mary  Davies  and  the  annuitant  under  her  will,  and  against 
D.  Jones  and  Martha  Gower,  stating  that  Alice  Thomas  had  been 
for  many  years,  and  long  before  the  death  of  Thomas  Davies,  of 
unsound  mind,  alleging  various  facts  in  proof  thereof,  and  praying 
that  the  will,  power  of  attorney,  and  assignment  might  be  declared 
to  be  fraudulent  and  void,  and  that  the  surrenders  of  the  said 
copyholds  might  also  be  declared  void  and  of  no  effect,  and 
that  the  pretended  will  and  other  instruments  might  be  delivered 
up  to  be  cancelled,  and  praying  other  relief  consequential  on  such 
declaration. 
[  29  ]  Sarah  Thomas  and  her  children,  the  devisees  under  the  will  of 

Mary  Davies,  denied  the  alleged  insanity  of  Alice  Thomas,  and  by 
their  answer  submitted,  that  it  appeared  by  the  statements  of  the 
bill,  that  the  alleged  right  of  the  plaintiff,  so  far  as  related  to  the 
freehold  estate,  accrued  in  the  year  1811,  on  the  death  of  Thomas 
Davies,  and  had  therefore  been  effectually  barred  by  lapse  of  time, 
and  by  the  effect  of  the  statute  for  the  limitation  of  actions  and 
suits  (i) ;  and  as  to  such  of  the  copyhold  or  customaryhold  heredita- 
ments as  Thomas  Davies  was  entitled  to  for  an  estate  of  inheritance 
(I)  3  &  4  WUl.  IV.  c.  27,  s.  2  [rep.  37  &  38  Vict.  c.  57,  8.  9]. 
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according  to  the  custom  of  the  manors  respectively,  but  which,  Lkwis 
as  to  the  legal  estate,  were  vested  in  trustees,  they  submitted,  thomas. 
whether  his  estate  therein  being  merely  equitable,  any  right  of 
freebench,  or  in  the  nature  thereof,  attached  to  such  equitable 
estate,  and  whether  the  alleged  right  to  such  estate  did  not  also 
accrue  on  the  death  of  Thomas  Davies,  and  was  not  in  like  manner 
barred. 

After  the  answers  of  all  the  defendants  were  put  in,  the  plaintiff 
moved  that  issues  might  be  directed  to  be  tried  for  the  purpose  of 
determining  the  questions  raised  upon  the  validity  of  the  instru- 
ments impeached  by  the  suit.  Upon  this  motion,  the  Master  1842. 
OF  THE  Bolls  ordered  that  the  parties  should  proceed  to  a  trial  at  ^^^' 
law  in  the  Queen's  Bench,  at  the  next  Assizes  for  Glamorgan,  upon 
the  following  issues,  viz. :  first,  devisavit  vel  nan,  under  the  will  of 
Alice  Thomas,  in  &c.,  dated  the  20th  of  February,  1818  :  secondly, 
whether  Alice  Thomas  ever  executed  the  deed-poll  or  power  of 
attorney  of  the  8th  day  of  April,  1818,  in  &c. ;  and,  if  she  executed 
the  said  deed-poll  or  power  of  attorney,  whether  she  was  of  *  sound  [  •30  ] 
mind  at  the  time  she  executed  the  same :  thirdly,  whether  Alice 
Thomas  was  of  sound  mind  at  the  time  of  the  execution  of  the 
indenture  of  the  25th  of  January,  1827,  in  &c.,  and  fully  understood 
the  contents  and  effect  thereof;  and,  fourthly,  whether  the  said 
deed-poll  of  the  8th  day  of  April,  1818,  and  the  said  indenture  of 
the  25th  day  of  January,  1827,  or  either  and  which  of  them,  were 
or  was  obtained  from  Alice  Thomas  by  fraud. 

The  learned  Judge  (Sir  B.  M.  Bolfb)  before  whom  the  issues 
were  tried  certified  the  fact  of  such  trial,  and  the  finding  of  the 
jury  on  the  several  issues,  as  follows  :  On  the  first  issue,  that  Alice 
Thomas  did  not  devise  by  her  will,  dated  the  20th  of  February, 
1818,  in  the  said  issue  mentioned.  On  the  second  issue,  that  Alice 
Thomas  did  execute  the  deed-poll  or  power  of  attorney  in  the  said 
issue  mentioned,  dated  the  8th  of  April,  1818,  but  that  she  was  of 
unsound  mind  at  the  time  of  the  execution  thereof,  and  had  been 
of  unsound  mind  for  the  last  thirty  years  of  her  life.  On  the  third 
issue,  that  Alice  Thomas  was  of  unsound  mind  in  the  month  of 
January,  1827,  and  at  the  time  that  she  executed  the  indenture  in 
the  said  issue  mentioned,  and  that  she  did  not  fully  understand  the 
contents  and  effect  thereof.  And,  on  the  fourth  and  last  issue,  that 
the  said  deed-poll  or  power  of  attorney,  and  indenture  in  the  said 
issue  respectively  mentioned,  were  both  of  them  obtained  from 
Alice  Thomas  by  fraud. 
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Lewis  The  plainti£f8,  after  the  trial  of  the  issues,  went  into  evidence  to 

Thomas,  prove  the  execution  of  the  several  instruments  by  the  parties,  and 
the  surrenders  and  admittances  on  the  Court-rolls  of  the  manors. 
The  defendants  entered  into  no  evidence. 

1843.  The  cause  now  came  on  for  hearing. 

March  11. 

[sT]  '*^^-  ^^^P^^  and  Mr.  Speed,  for  the  plaintiffs. 

Mr.  JV.  J.  Tayler,  for  the  devisees  in  trust,  and  the  cestuis 
que  trust  under  the  will  of  Mary  Davies : 

The  finding  of  the  jury  on  the  issues  precludes  these  defendants 
from  founding  their  title  upon  the  will  of  Alice  Thomas,  or  upon 
the  effect  of  the  other  instruments  in  question.  The  defendantfl 
are  therefore  thrown  back  upon  their  title  under  the  Statutes  of 
Limitation. 

The  question  then  is,  whether  there  has  been  such  an  adverse 
possession  by  the  defendants  and  those  under  whom  they  claim, 
that  they  have  acquired  a  title  which  the  Court  will  not  disturb. 
Now,  it  appears  by  the  bill,  that  Mary  Davies  entered  into  posses- 
sion of  the  premises  in  question  (excepting  the  copyholds  in  Ogmore, 
in  which  she  had  freebench)  either  at  the  death  of  Thomas,  her 
husband,  in  1811,  or  Thomas  Bennett,  her  son,  in  1815.  Assuming 
the  latter  date  (as  the  most  favourable  to  the  plaintiffs)  as  the  time 
when  the  right  of  entry  or  action  accrued  to  Alice  Thomas,  with 
respect  to  the  freehold  lands  and  the  copyholds  in  Coity  Wallia,  and 
taking  the  finding  on  the  second  issue  to  be  conclusive  on  the  fact 
that  Alice  Thomas  was  under  the  disability  of  unsoundness  of  mind 
until  her  death  in  1828,  it  appears  that  thirteen  years  had  then 
elapsed ;  and  from  her  death  until  the  death  of  Mary  Davies,  in 
1889,  a  further  period  of  eleven  years  elapsed :  these  two  periods 
make  together  twenty-four  years  of  adverse  possession.  The  right 
of  entry  or  action  is  therefore  barred;  for  the  saving  of  the  statute  (i), 
after  twenty  years  has  expired,  extends  only  to  ''ten  years  next 
[  •32  ]  after  the  time  at  which  the  person  to  whom  such  right  *shall  have 
first  accrued,"  ''  shall  have  ceased  to  be  under  any  such  disability, 
or  shall  have  died  "  (2) :  Doe  d.  George  v.  Jesson  (3).  To  avoid  the 
operation  of  the  statute,  the  plaintiffs  suggest  that  the  acts  of  Mary 
Davies  are  a  fraud,  and  that  the  same  were  unknown  to  the  plaintiffs 
until  their  own  title  accrued,  and  therefore  amount  to  that  concealed 

(1)  3  &  4  Will.  IV.  c.  27.  c.  57,  s.  9]. 

(2)  Sect.    16  [rep.   37    &    38  Vict.  (3)  8  B.  E.  408  (6  East,  80). 
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band  against  which  it  is  the  object  of  the  26th  section  to  guard :  Lewis 
that  clause,  however,  refers  to  a  possession  originating  in  fraud,  thomas. 
and  referable  only  thereto.  In  this  case  there  is  nothing  to  show 
that  the  fraud  of  Mary  Davies  (if  there  were  any)  was  the  means  of 
upholding  her  possession  even  for  an  hour.  The  impeached  instru- 
ments were  entirely  collateral  to  the  possession  of  Mary  Davies ; 
her  title  did  not  receive,  and  does  not  stand  in  need  of,  aid  from 
ihem. 

Ths  Yicb-Chancbllor  [after  making  some  observations  upon  the        [  S8  ] 
issues,  said] : 

With  regard  to  the  point  raised  upon  the  Statute  of  Limita- 
tions, I  am  clearly  bound  by  the  order  which  the  Court  has  made 
in  the  cause.  The  defence  founded  upon  the  statute  was  insisted 
upon  by  the  answer.  The  case  of  the  plaintiff  was,  that  the 
statute  was  no  bar  to  the  demand  of  the  heir-at-law  or  customary 
heir.  It  is  impossible  to  suppose  that  issues  of  this  nature  could 
have  been  directed,  if  the  question  upon  the  statute  had  not  been 
decided.  If  the  defendants  could  maintain  their  possession  on  the 
ground  of  the  statutory  bar,  the  facts  to  be  tried  by  the  issues 
would,  at  least  so  far  as  concerned  any  question  between  the 
plaintiff  and  the  defendants,  be  perfectly  immaterial.  I  cannot  do 
otherwise  than  hold  that  the  Court,  in  directing  these  issues,  did  in 
effect  decide  that  the  Statute  of  Limitations  constituted  no  bar  to 
the  suit. 

Looking  at  the  case  on  the  merits,  I  have  not  the  slightest 
doubt  of  the  justice  of  the  decision,  which  determined  that  Mary 
Davies  did  not  acquire  an  adverse  title  to  any  part  of  this  property ; 
nor  have  I  any  doubt  that  I  should  have  come  to  the  same 
conclusion  if  the  question  had  been  now  open  for  my  decision.  It 
would  have  been  greatly  to  be  lamented  if  the  law  had  permitted 
Mary  Davies,  under  such  circumstances,  to  have  'acquired  a  title  [  •si  ] 
to  the  property.  She  has  herself,  as  appears  by  the  instruments  in 
question  in  the  suit,  put  her  title  upon  those  instruments.  Those 
deeds  are  conclusive  evidence  that  she  did  not  claim  against,  but, 
on  the  contrary,  that  she  claimed  under,  Alice  Thomas :  they  are 
direct  acknowledgments  of  the  title  of  Alice  Thomas  (i) :  it  is  not  a 
case  of  adverse  possession.  I  do  not  know  whether  the  Master  of 
ihe  Rolls  had  under  his  consideration  the  question  whether  the  case 
was  or  not  one  of  concealed  fraud  within  the  meaning  of  the  statute, 
(1)  See  3  &  4  Will.  IV.  c  27,  s.  14. 
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Lewis       but  I  think  I  should  have  had  no  difficulty  in  concluding  that  it  was 
Thomas.       sach  a  case. 

I  think  the  case  of  the  plaintiff  is  completely  established  by  the 
verdict. 

Decree  according  to  the  prayer  of  the  bill. 


1843.  SLADE  V.  RIGG. 

''*':i!l^^-  (3  Hare,  35-38.) 

^v*^i^^'  '^^®  mortgagee  of  a  reversionary  interest  in  stock  in  the  public  funds, 

'\  '  with  a  power  of  sale,  may  bring  his  bill  for  foreclosure ;  and  is  entitled  to 

t  ^^  ]  a  decree  in  the  common  form  for  an  account,  and  in  default  of  payment, 

for  foreclosure. 

Trustees  appointed  to  sell  a  reversionary  interest  in  stock,  and  pay  off  a 
mortgage  thereon,  and  hold  the  surplus  for  the  mortgagor,  are  not  necessary 
parties  to  a  bill  of  foreclosure  brought  by  the  mortgagee. 

By  an  indenture,  dated  the  8rd  of  June,  1889,  J.  Feaver  assigned 
all  and  every  the  parts  or  shares,  part  or  share,  whether  in  posses- 
sion, reversion,  remainder,  or  expectancy,  to  which  he  the  said 
3.  Feaver  had  become  entitled  of  or  in  the  sum  of  5,000Z.  Bank 
stock,  and  also  of  or  in  a  certain  accumulating  fund  thereinbefore 
mentioned,  unto  the  plaintiff,  his  executors,  administrators,  and 
assigns,  to  and  for  his  and  their  own  use  and  benefit,  but  subject, 
as  to  the  said  part  or  share  of  or  in  the  said  sum  of  5,000Z.  Bank 
stock,  to  the  charges  made  thereupon  thereinbefore  recited,  and 
subject,  as  to  all  the  premises  thereby  assigned,  to  the  proviso  or 
agreement  therein  contained  for  the  redemption  of  the  same,  upon 
payment  by  the  said  J.  Feaver,  his  executors,  administrators,  or 
assigns,  of  the  sum  of  9902.  and  interest,  together  with  any  further 
advances  as  therein  mentioned  ;  and  it  was  provided,  that  in  such 
case  the  plaintiff,  his  executors,  administrators,  or  assigns,  should 
re-assign  the  said  premises  unto  the  said  J.  Feaver,  his  executors, 
administrators,  or  assigns,  or  as  they  should  direct :  and  in  default 
of    payment    as   therein    mentioned,   the    plaintiff    was    thereby 
empowered  to  sell   the  said  share  or  premises.     J.  Feaver  soon 
afterwards  died.    The  defendant  Anna  Maria  Bigg  was  his  adminis- 
tratrix; and  in  December,  1841,  as  such  administratrix,  she  created, 
by  indorsement  on  the  said  indenture,  a  further  charge  on  the  stock 
thereby  assigned,  in  favour  of  the  plaintiff,  for  2612.  and  interest. 
The  principal  monies  and  interest  were  not  paid  at  the  stipulated  time. 
[  •36  ]  The  defendant  Anna  Maria  Bigg  and  her  husband  ^subsequently 

assigned  their  shares  and  interests  in  the  same  stock  to  Cave  and 
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Stnckey,  as  trustees,  upon  trust,  by  sale,  to  pay  the  debt  due  to  Slads 
the  plaintiff,  and  the  charges  and  expenses  therein  mentioned,  and  higo. 
to  pay  the  surplus  to  the  defendants  Rigg  and  wife. 

The  plaintiff  filed  his  bill  against  Bigg  and  his  wife  and  Gave  and 

Stnckey,  praying  that  Bigg  and  his  wife  might  be  decreed  to  pay 

what  was  due  to  the  plaintiff,  on  taking  the  account  thereby  sought, 

and  costs,  by  a  short  day,  the  plaintiff  offering  thereupon  to  assign 

and  release  the  said  mortgaged  premises  unto  Anna  Maria  Rigg,  or 

as  the  Court  should  direct ;  and  in  default,  that  the  defendants 

Bigg  and  his  wife,  and  each  of  them,  and  all  persons  claiming 

under  them  or  either  of  them,  might  be  foreclosed,  and  that  the 

defendants  Gave  and   Stuckey  might  be  declared  to  be  trustees 

of  the  said  mortgaged  premises  for  the  plaintiff  absolutely,  and  be 

directed,  if  necessary,  to  assign  and  release  the  same  accordingly. 

The  facts  were  not  in  dispute.    At  the  hearing, 

Mr.  Koe  and  Mr.  Berrey,  for  the  plaintiffs,  asked  for  a  decree 
of  foreclosure :  the  interest  of  the  mortgagee  in  the  stock,  although 
a  vested  interest,  was  not  an  interest  in  possession,  and  it  was  not 
probable  that  sufficient  would  be  realized  by  a  sale  to  pay  the 
mortgage  debt. 

Mr.  Cole,  for  the  defendant  Bigg,  insisted  that  the  mortgaged 
property  was  not  of  a  nature  to  be  properly  the  subject  of  fore- 
closure ;  that  the  mortgagee  was  only  entitled  to  a  decree  for  sale, 
[and  that]  the  trustees  appointed  for  the  purpose  of  discharging  the  [  87  ] 
incumbrances  on  the  mortgaged  property  were  in  the  situation  of  mere 
agents  of  the  mortgagor,  and  ought  not  to  have  been  made  parties. 

The  Vicb-Ghancellor  : 

I  have  not  been  able  to  find  a  case  in  which  a  decree  for  fore* 
closure  has  been  made  of  an  interest  in  stock  in  any  of  the  public 
funds ;  nor  do  I  find,  from  the  inquiries  which  I  have  made  of  the 
other  Judges  of  the  Gourt,  that  any  instance  of  the  kind  has 
occurred  within  their  experience.  Among  the  forms  of  decrees 
collected  by  Mr.  Seton,  there  is  a  precedent  of  a  decree  in  a  suit  for 
the  redemption  of  goods,  which  contains  the  ordinary  direction, 
that,  in  default  of  payment  by  the  plaintiff  to  the  defendant  of  the 
amount  found  due,  the  plaintiff's  bill  is  to  stand  dismissed  with 
costs  :  this,  in  fact,  operates  as  a  foreclosure,  and  is,  in  that 
point  of  view,  an  authority  for  a  decree  for  foreclosure,  on  a  bill 
for  that  specific  purpose ;  and  I  think  the  Gourt,  in  a  case  like  that. 
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ought  to  make  a  decree  of  foreclosure.  If  ^the  reversion  in  the 
stock  has  a  present  value,  the  mortgagor  may  redeem;  if  it  is 
valueless  in  the  market  as  a  subject  of  sale,  justice  requires  that 
the  mortgagee  should  have  the  option  of  taking  it  in  specie,  for  the 
chance  of  what  it  may  turn  out  to  be  worth  in  specie. 

The  only  question  then  is,  whether  the  circumstance,  that  the 
interest  of  the  mortgagee,  from  the  nature  of  the  property,  can  only 
be  equitable,  excludes  him  from  the  right  to  the  decree  of  fore- 
closure which  he  seeks.  This  question  is  answered  by  the  cases 
which  affirm  the  title  of  a  second  mortgagee  to  foreclose  the 
mortgagor,  although  he  does  not  redeem  the  first  mortgagee,  or 
take  any  steps  to  get  in  the  legal  estate.  These  cases  decide,  there- 
fore, that  the  mortgagee  of  an  equitable  interest  in  property  is 
entitled  to  foreclose  the  equity  of  redemption,  leaving  the  legal  title 
in  a  third  party.  I  am  of  opinion  that  the  plaintiff  in  this  case  is 
entitled  in  like  manner  to  a  decree  for  foreclosure  of  the  mortgaged 
property  in  the  ordinary  form. 

It  appears  that  the  mortgagors  have  assigned  their  reversionary 
interest  in  the  fund  by  a  subsequent  instrument  to  trustees  upon 
trust  for  sale,  and  out  of  the  proceeds  to  satisfy  the  debt  due  to  the 
plaintiff,  and  pay  over  the  surplus  to  the  mortgagors.  This  is  a 
private  arrangement  of  the  mortgagors  for  their  own  benefit,  which 
they  might  have  cancelled  at  their  own  will  and  pleasure,  and  in 
which  the  plaintiff  has  no  interest.  These  trustees  ought  not  to 
have  been  made  parties,  and  the  bill  must  be  dismissed  as  against 
them  without  costs. 


1843. 
July  3,  13. 

Wig  RAM, 
V.-C. 
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SALISBUEY  V.   PETTY  (1). 

(3  Hare,  86—94;  S.  C.  7  Jur.  1011.) 

Legacies  were  bequeathed  of  2,000Z.  a-piece  to  B.,  C.  and  D.,  or  to  their 
respective  lawful  issue,  twelve  months  after  the  death  of  the  testator,  and 
on  the  death  of  A.,  further  legacies  of  3,000/.  a-piece  to  B.,  C.  and  D.,  or  to 
their  respective  lawful  issue.  B.,  C.  and  D.,  survived  the  testator.  B.  died, 
without  issue,  in  the  lifetime  of  A.,  and  C.  and  D.  died  in  the  lifetime  of  A-, 
leaving  issue :  Held,  that  the  legacies  to  B.,  C.  and  D.,  vested  in  the  legatees, 
subject  to  be  divested  in  favour  of  their  children,  in  case  of  their  death, 
leaving  children ;  and,  therefore,  that  B.  took  both  the  legacies  absolutely, 
and  0.  and  D.  took  the  legacies  of  2,000/.,  each,  absolutely,  and  the  children 
of  C.  and  D.  took  the  legacies  of  3,000/.  by  substitution  for  their  parents. 

Thb  will  of  John  Park,  dated  in  1819,  after  containing  a  specific 
devise  of  certain  property  charged  with  the  payment  of  his  debts 

(1)  Appletan  v.  Howley  (1869)  L.  E.  8  Eq.  139,  145,  38  L.  J.  Ch.  689,  20 
L.  T.  600. 
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and    funeral  and  testamentary  expenses,  proceeded  as  follows :  ''I    Salisbury 
also  give  and  devise  to  my  said  brother,  James,  all  my  (describing       pottt. 
various  hereditaments  in  the  county  of  Lancaster),  and  all  other  my 
real   estate  whatsoever  and  wheresoever.  To  hold  to  him  my  said 
brother  James  and  his  assigns,  during  the  term  of  his  natural  life, 
Mritliont  impeachment  of  or  for  any  manner  of  waste,  subject  never- 
theless to  the  payment  of  2,0002.  to  each  of  my  nephews  and  niece, 
John,  Thomas,  and  Mary  Park,  children  of  my  late  brother  Thomas, 
to  be  paid  at  the  end  of  twelve  months  next  after  my  decease,  or  to 
tbeir  respective  lawful  issue,  and  subject  also  to  the  payment  of  the 
annuity  or  yearly  sum  of  lOOt.,  hereinafter  given  to  my  housekeeper 
Milicent  Bedmayne  ;  and  also  to  so  much  of  my  debts,  funeral  and 
testamentary  expenses,  as  the  houses,  lands,  and  hereditaments, 
hereinbefore  made  specifically  subject  thereto,  shall  fall  short  to 
pay ;  and,  on  the  death  of  my  said  brother  James,  I  give  and  devise 
the  messuages,  lands,  and  hereditaments,  so  given  to  him  for  life, 
unto  the  lawful  issue  of  him  my  said  brother  James,  in  such  shares 
and  proportions,  manner  and  form,  as  he  shall  by  deed  or  will 
appoint,  subject  as  aforesaid  ;  and  I  do  hereby  charge  the  same  on 
his  death  with  the  payment  of  the  further  sum  of  8,0002.  to  each  of 
my  said  nephews  and  niece,  John,  Thomas,  and  Mary  Park,  making 
in  the  whole  6,000i.  each,  or  to  their  respective  lawful  issue ;   and 
in  default  of  such  appointment,  then  to  the  lawful  issue  ^of  my  said       [  •87  ] 
brother  James,  equally,  share  and  share  alike  as  tenants  in  common, 
and  not  as  joint-tenants,  subject  to  the  said  annuity  and  the  said 
three  legacies  of  8,000{.  each;    and  in  case  of  the  death  of  my 
said  brother  without  lawful  issue,  then  I  give  and  devise  all  the 
messuages,  lands,  tithes,  and  hereditaments,  so  given  to  him  for  life, 
unto  my  said  nephew,  John,  his  heirs  and  assigns  for  ever,  he 
thereout  paying  the  said  annuity,  and  also  to  his  said  brother  and 
sister  the  sum  of  5,0002.  each,  instead  of  8,0002. ;  and  in  case  of  the 
death  of  my  said  nephew  John,  without  issue,  I  give  the  same  in 
like  manner  to  my  nephew  Thomas,  and  his  issue,  charged  with  the 
sum  of  6,0002.  to  his  sister  Mary,  or  her  issue ;  and  in  case  of  the 
death  of  my  said  nephew  Thomas,  without  lawful  issue,  then  I  give 
the  said  messuages,  lands,  tithes,  and  hereditaments,  to  my  niece 
Mary,  her  heirs  and  assigns  for  ever."    The  testator  then  bequeathed 
the  said  annuity  and  various  other  legacies,  and  appointed  his 
brother  James  his  executor. 

The  testator  died  soon  after  the  date  of  his  will,  leaving  his 
brother  James,  his  nephews  John  and  Thomas,  and  his  niece  Mary 
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Salisbury  eurviving.  John,  the  nephew,  died  in  1884,  intestate,  and  without 
Petty.  having  been  married.  The  interest  of  Mary  in  the  legacies  of  2,O0W. 
and  8,0001.  was,  upon  her  marriage  with  E.  D.  Salisbury,  settled  to 
the  separate  use  of  herself  for  life,  with  remainder  to  her  husband 
for  life,  or  until  his  bankruptcy  or  insolvency,  with  remainder  to 
the  children  of  the  marriage.  Mary  died  in  1889,  leaving  her 
husband  and  six  children  surviving.  Thomas,  by  his  will,  gave  his 
personal  estate  to  trustees  for  his  children,  and  died  in  1839,  leaving 
four  children. 

James,  the  brother  and  devisee  for  life,  appointed  and  devised 
[  *S8  ]       his  real  and  personal  estate  to  his  children  ^beneficially,  and  to  the 
defendant  Petty  and  others,  as  trustees  and  executors,  and  died  in 
1841,  leaving  several  children. 

The  bill  was  brought  by  the  children  of  Mary  Salisbury,  and 
prayed  that  the  trusts  of  the  will  of  John  Park,  the  testator,  might 
be  carried  into  execution  under  the  decree  of  the  Court. 

Mr.  Bacon  and  Mr.  Rolt,  for  the  plaintiffs,  argued,  that  the 
legacies  of  2,000{.  a-piece  to  John,  Thomas,  and  Mary,  vested 
absolutely  upon  the  death  of  the  testator,  and  that  the  children  of 
such  of  them  as  died  in  the  lifetime  of  the  tenant  for  life  would  take 
the  second  legacies  of  8,000{.  by  substitution  for  the  parent.  *  *  * 

Mr.  Kenyon  Parker  and  Mr.  Malins,  for  the  children  of  Thomas, 
the  nephew,  in  support  of  the  like  argument.    *    *    * 

[  89  ]  Mr.  Lowndes  and  Mr.  Hurd,  for  the  personal  representatives 

of  John,  the  nephew,  in  support  of  a  similar  construction.     *     *    « 

Mr.  Walker,  for  the  children  of  James,  the  brother,  the  devisee 
for  life,  submitted  that  the  alternative  contemplated  by  the  will,  on 
which  the  legacies  were  given  to  the  children  of  the  legatees,  was  that 
of  the  death  of  the  legatees  in  the  lifetime  of  the  testator.    *    *    * 

Mr.  Roundell  Palmer  for  the  executors  and  trustees  of  James, 
the  brother. 

[The  principal  cases  cited  by  counsel  are  referred  to  in  the 
following  judgment :] 

r  90  ]        Thb  Vicb-Chancellor  : 

The  questions  which  have  been  raised  for  the  opinion  of  the 
Court  are  two :  first,  whether  John,  who  died  without  issue  in  the 
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lifetime  of  the  tenant  for  life,  was  entitled  to  the  legacies  given  to    Salisbubt 
him  ;    and,  secondly,  with  regard  to  the  issue  of  Thomas  Park  and       pe^y. 
Mary  Salisbury,  whether  the  words  meant  in  case  of  their  death  in 
the  lifetime  of  the  tenant  for  life,  or  whether  they  meant  in  case  of 
their  death  in  the  lifetime  of  the  testator. 

With  regard  to  the  first  question,  whether  John,  having  died 
without  issue,  took  an  absolute  interest  in  the  gift  to  him,  the 
scheme  of  the  will  is  clear :  the  corpus  of  the  estate  was  to  go  to 
James  and  his  issue,  if  James  died  leaving  issue  living  at  his 
death.  That  is  the  plain  construction  of  the  words.  If  James  died 
without  leaving  issue  living  at  his  death,  then  it  was  to  go  to  John. 
I  think  it  is  also  clear,  that,  by  the  succeeding  limitations,  if  John 
died  without  issue  living  at  his  death,  the  corpus  was  to  go  to 
Thomas,  and,  if  Thomas  died  without  such  issue,  to  Mary.  The 
corpus  of  the  estate  was  to  go,  in  certain  events,  to  John,  Thomas, 
and  Mary,  in  succession.  As  to  the  charges  upon  the  estate,  whilst 
in  the  hands  of  James,  the  tenant  for  life,  there  was  to  be  a  sum  of 
2,0002.  to  each  of  his  nephews,  and  to  his  niece ;  whilst,  in  the 
hands  of  the  issue  of  James,  it  is  charged  with  8,0001.  more  to  each 
of  them ;  but  in  the  hands  of  John,  this  3,0002.  was  increased  to 
5,0002.  each,  in  favour  of  Thomas  and  Mary ;  and,  in  the  hands  of 
Thomas,  to  6,0002.  in  favour  of  Mary.  These  charges  upon  the 
estate  go  on  increasing  as  it  comes  to  these  different  parties,  and  it 
is  solely  for  the  convenience  of  the  estate  that  the  payment  of  the 
charges  is  postponed.  The  rule  of  the  Court  is,  to  *hold  that  such  [  •si  ] 
a  gift  confers  a  vested  interest  in  the  party  taking.  In  the  absence 
of  authority,  I  should  have  thought,  that,  if  the  gift  had  been  to 
John,  and  nothing  had  been  said  as  to  the  issue  of  John,  John  would 
have  taken  an  absolute  interest.  Assuming  that  to  be  correct,  the 
circumstance  of  the  gift  being  in  the  alternative,  to  the  issue,  does 
not  seem  to  alter  the  case.  I  cannot  assume  that  it  was  not 
intended  that  the  estate  should  bear  the  charge,  either  in  favour  of 
John  or  John's  issue.  I  think  the  true  construction  is,  to  treat  it 
as  a  vested  interest  in  him,  subject  to  be  divested  in  favour  of  his 
issue,  if  there  were  issue  alive  at  his  death.  Although  I  do  not  go 
the  whole  length  of  the  argument,  that,  where  property  is  divested 
in  favour  of  a  particular  person  only,  and  that  person  is  not  capable 
of  taking  the  legacies  on  the  event  happening,  then  the  legacy  to 
him  does  not  take  effect,  I  think  it  is  quite  enough  to  say,  that  it  is 
applicable  to  this  case.  Some  very  important  authorities  were  cited 
in  support  of  that  view  of  the  case.     The  cases  of  Smither  v. 
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Salisbury  Willock  (i),  Whittell  v.  Dudin  (2),  and  Mayer  v.  Toicmhend  (3),  were 
Petty.  the  most  important,  though  not  the  only  cases.  To  these  may  be 
added  the  case  of  Hervey  v.  M'Lavghlin  (4),  which  was  not  cited. 
There  was  in  that  case  a  gift  of  800Z.  Old,  and  800/.  New  Soath  Sea 
Annuities,  upon  trust  to  pay  the  interest,  dividends,  and  produce 
thereof,  to  Eleanor  Todd,  for  her  natural  life,  to  her  separate  use; 
and  from  and  immediately  after  her  death,  the  said  two  sums  to  the 
three  children  of  Eleanor  Todd,  "  to  be  divided  among  them  in  equal 
shares ;  and  in  case  of  the  death  of  either  of  them,  the  share  of 
such  as  may  die  to  go  to,  and  belong  to,  the  children  or  child,  if  but 
one,  of  the  persons  so  dying."  There  was  also  a  general  residuary 
[  *^2  ]  ♦bequest  to  the  children  of  Eleanor  Todd.  Of  the  three  children,  one 
died  leaving  children ;  the  other  two  died  without  issue  living  at  their 
death ;  and  the  question  arose,  like  that  which  arises  here,  whether, 
the  gift  being  to  them  and,  in  case  of  their  death,  to  their  children, 
and  there  having  been  no  children,  the  legatee  should  take  an 
absolute  interest.  The  Barons  of  the  Exchequer  gave  their  opinions 
seriatim.  The  question  that  was  most  considered  was,  whether  the 
words  **  in  case  of  death  "  meant  death  in  the  lifetime  of  the  testator, 
or  in  the  lifetime  of  the  tenant  for  life.  The  learned  Barons  appear 
to  have  treated  it  as  not  admitting  of  argument,  that  those  parties 
who  had  no  children  would  take  their  shares  absolutely,  and  that  their 
respective  representatives  would  be  entitled  to  it.  They  considered 
it  to  be  a  vested  interest,  subject  to  be  divested  only  in  case  there 
were  children  to  take ;  and  they  held  in  that  case,  that  the  executors 
of  those  who  died  in  the  lifetime  of  the  tenant  for  life  were  entitled 
to  take  his  or  her  share  absolutely,  and  that  the  words  "  in  case  of 
death  "  were  not  to  be  referred  to  the  death  of  the  testator.  That 
case  coincides  with  the  others,  and  in  fact  it  more  closely  applies  to 
the  present  point.  It  accords  with  the  conclusion  to  which  I  should 
have  come.  In  the  absence  of  express  authority,  I  shall  follow 
that  case,  as  well  as  the  others,  the  most  important  of  which  I  have 
mentioned ;  and  some  of  those  which  I  have  not  named  would  be 
sufficient  to  show,  that  I  should  be  warranted  in  coming  to  that 
conclusion,  even  if  I  were  not  bound  to  do  so,  I  therefore  hold 
that  John  took  an  interest  transmissible  to  his  representatives. 

The  decision  in  Hervey  v.  M'Laugldin  decides  the  other  point 
also.  The  construction  I  adopt  is,  that  John  takes  absolutely ;  but 
if  he  dies  in  the  lifetime  of  the  tenant  for  life,  leaving  issue  at  bis 

(1)  9  Ves.  233 ;  soe  22  R.  R.  127,  «.  (3)  52  R.  R.  180  (3  Beav.  443). 

(2)  22  R.  R.  124  (2  Jac.  &  W.  279).  (4)  16  R.  R.  713  (1  Price,  2G4). 
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death,  then  the  tissue  of  John  will  take:   if  John  died  without 
leaving  issue  at  his  death,  then,  as  I  decided  in  Oray  v.  GaiTnan  (i), 
it  is  an  absolute  gift:  it  was  liable  to  be  divested  on  an  event  which 
might  have  happened,   but    did    not    happen,   and    therefore  it 
remained  absolutely.     The  cases  collected  by  Mr.  Jarman  clearly 
show,  that,  if  a  legacy  be  given  payable  at  the  death  of  the  testator, 
and,  in  case  of  the  death  of  the  legatee,  to  another  party,  there  the 
Court  will  construe  the  gift  over,  in  the  event  of  death,  to  mean  in 
case  of  death  in  the  lifetime  of  the  testator ;  and  on  the  other  hand, 
if  the  legacy  is  not  payable  immediately,  but  a  life-interest  is  given, 
and  the  testator  says,  in  the  case  of  the  death  of  the  legatee,  it  is  to 
be  given  to  some  one  else,  then  the  words  ''  in  case  of  death  "  are 
construed  to  mean  in  the  lifetime  of  the  tenant  for  life ;  that  is  to 
say,  before  the  money  became  payable.     This  is  supported  by  the 
case  of  Hervey  v.  M'Laughlin.     The  only  distinctions  are,  that  I 
interpose  the  words  *'  in  case  of  death,"  for  that  must  be  the  mean- 
ing of  the  word  " or;  "  and  in  this  case  the  first  legacy  is  directed 
to  be  paid  at  the  end  of  twelve  months  next  after  the  decease  of  the 
testator.     The  construction  of  the  words,  when  applied  to  different 
events,  being,   therefore,   settled,  I  have  only  to  construe   them 
according  to  the  several  events  to  which  they  are  to  be  applied. 
The  sound  construction  then  appears  to  be,  that,  as  to  the  gift  of 
the  first  legacy  of  2,000Z.,  the  issue  are  to  take  in  case  of  the  death 
of  the  legatees,  John,  Thomas,  and  Mary,  in  the  life  of  the  testator ; 
and  in  the  other  cases,  it  is  in  the  event  of  the  death  of  the  parties 
during  the  life  of  the  tenant  for  life,  that  the  children  are  to  take. 
The  children  who  survived  the  tenant  for  life  take  as  joint-tenants, 
in  substitution  for  their  parents  who  died  in  his  lifetime. 


Salibbubit 

r. 

Pbtty. 

r  '93  ] 


MAC  MAHON  v.  BURCHELL  (2). 

(2  Hare,  97—99 ;  on  appeal,  2  Ph.  127 ;  S.  C.  1  Coop.  temp.  Cott.  457.) 

A  share  of  rent  due  from  the  occupying  tenant  of  certain  premises  to  the 
estate  of  a  testatrix,  who  was  one  of  several  tenants  in  common  of  the  same 
premises,  allowed  to  be  set  oil  by  her  executors  in  a  suit  for  a  legacy 
bequeathed  by  the  testatrix  to  the  debtor;  but  not  as  against  a  legacy 
bequeathed  by  the  testatrix  to  the  wife  of  the  debtor. 

The  plaintiff,  William  Mac  Mahon,  claimed  a  legacy  of  lOOZ.,  and 
the  plaintiff  Henrietta,  the  wife  of  William,  claimed  a  legacy  of  50Z. 
under  the  will  of  Ann  Mac  Mahon,  who  died  in  1839,  and  they  filed 

(1)  62  R.  R.  107  (2  Hare,  268).  (2)  In  re    Brmnt  (1888)   39  Ch.  D. 

471,  67  L.  J.  Ch.  963,  69  L.  T.  216. 
14—2 
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Mac  Mahok  their  bill  for  payment.    The  defendants,  the  execators  of  Ann, 
BuBCHSLL.    admitted  assets ;  but  insisted  upon  a  right,  of  the  natore  of  set- 
off, in  respect  of  a  claim  which  the  estate  of  Ann,  who  was  one  of 
seven  children  and  residuary  legatees  of  Terence  Mac  Mahon,  had 
against  the  plaintiff  William,  who,  with  his  brother,  Charles,  was  an 
administrator  with  the  will  annexed  of  the  said  Terence,  their  father. 
Terence  Mac  Mahon,  who  died  in  1811,  devised  the  whole  of  his 
estate  amongst  his  seven  children,  as  tenants  in  common :  a  part  of 
that  estate  consisted  of  a  house  in  the  island  of  St.  Eitts,  called 
"  The  Lower  House,"  which  was  occupied  by  the  plaintiff  William, 
his  brother  Charles,  and  his  sisters  Rebecca  and  Eliza,  from  time 
to  time,  for  various  periods,  from  1815  to  1880,  without  paying 
rent.     The  defendants,  by  their  answer,  stated  the  net  rent  due 
from  the  plaintiff  William,  for  the  period  of  his  occupation,  to  be 
9282.  Is,  Id.,  and  claimed,  for  the  estate  of  Ann,  the  testatrix,  one- 
seventh  thereof,  or  182i.  11«.  8d.,  with  interest  from  1880.     Letters 
were  in  evidence,  by  which  the  plaintiff  William  admitted  that  he 
was  liable  to  pay  some  rent.     [The  plaintiff  amended  his  bill  (see 
2  Ph.  129)  and  denied  his  liability.    No  answer  was  put  in  to  the 
amended  bill.] 

Mr.  Purvis  and  Mr.  Bagshawe,  for  the  plaintiffs  [cited  Dodd 
V.  Lydall{l),  Cair  v.  Tayl(yi'{2),  Chen-^y  v.  Boidtbeeis),  Corsbie 
V.  Free  (4)]. 

1 98  ]  Mr.  Simpkinson  and  Mr.  W.  Hislop  Clarke,  for  the  defendants. 

The  Vice-Chancellor  : 

It  appears  that  the  plaintiff  William  Mac  Mahon  has  been  occupy- 
ing tenant  of  premises  which  formed  part  of  the  estate  of  Terence, 
the  father ;  and  that  there  is  rent  due  from  him,  to  one-seventh  of 
which  the  estate  of  Ann,  the  testatrix,  is  entitled :  the  plaintiff  has 
therefore,  in  his  hands,  monies  which  belong  to  the  estate  of  the 
testatrix ;  and  I  think  the  Court  ought  not  to  disregard  that  fact, 
and  decree  the  full  payment  of  his  legacy  by  the  executors  of  Ann. 
It  is  not  suggested  that  there  was  any  joint  lease  of  the  premises  to 
the  four  tenants  in  common,  who  at  different  times  occupied  the 
house :  they  appear  to  be,  at  law,  severally  liable  in  respect  of  their 
occupation.  I  cannot,  however,  direct  an  account  of  what  is  due 
from  the  plaintiff,  unless  the  whole  of  the  residuary  legatees  are 

(1)  58  R.  E.  85  (1  Hare,  338).  (3)  48  R.  R.  150  (4  My.  &  Or.  442). 

(2)  8  R.  R.  40  (10  Ves.  574).  (4)  54  R.  R.  206  (Cr.  &  Ph.  64). 
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parties,  and  are  bound  by  the  accoant  and  inqairies.  If  the 
residuary  legatees  of  Terence,  who  are  not  before  the  Court,  will 
appear  and  *consent  to  be  bound  by  the  account,  I  may  direct  it  to 
be  taken  in  this  suit.  If  anything  be  found  due  from  the  plaintiff 
William  Mae  Mahon  as  the  tenant  of  the  premises  in  question,  that 
will  be  set  off  as  against  his  legacy ;  but  it  will  not  form  any  set-off 
against  the  legacy  to  the  plaintiff  Henrietta,  his  wife. 

[On  the  plaintiff's  appeal,  reported  in  2  Ph.  127,  the  retainer  and 
set-off  were  disallowed  on  the  ground  that  the  plaintiff's  admission 
of  his  supposed  liability  for  rent  was  a  mistake  of  his,  and  that  his 
liability  had  been  put  in  issue  by  his  amended  bill,  aiid  had  not 
been  established  by  the  defendant,  nor  any  case  made  for  an 
enquiry. — 0.  A.  S.] 


Mac  Mahon 
r. 

BURCIIELL. 

[  -^^  ] 


HENDEKSON  v.  HENDERSON  (1). 

(3  Hare,  100-121.) 

The  next  of  kin  of  an  intestate  filed  their  bill  in  equity  in  the 
Supreme  Court  of  Newfoundland,  against  A.,  the  brother  and  deceased 
partner  of  the  intestate,  for  an  account  of  the  estate  of  the  father  of  A.,  and 
of  the  intestate,  possessed  by  A.,  and  an  account  of  the  partnership  trans- 
actions, and  the  dealings  of  A.  with  the  estate  since  the  death  of  the 
intestate.  The  bill  was  taken,  pro  conftMo,  against  A.  in  the  Colonial 
Court,  and,  on  a  reference,  the  Master  reported  that  certain  sums  were  due 
to  the  several  next  of  kin  on  the  accoimt  of  the  estate  of  the  intestate's 
father  possessed  by  A. ;  but  that  no  account  between  A.  and  the  intestate 
had  been  laid  before  him :  the  Supreme  Court  decreed  that  the  sums  found 
by  the  Master  to  be  due  to  the  next  of  kin  and  the  costs  should  be  paid  to 
them  by  A.  The  next  of  kin  brought  their  actions  in  this  country  against 
A.  upon  the  decree.  A.  then  filed  his  bill  in  this  Court  against  the  next  of 
kin  and  personal  representative  of  the  intestate,  stating  that  the  intestate^s 
estate  was  indebted  to  him  on  the  partnership  accounts,  and  on  private 
transactions ;  alleging  various  errors  and  irregularities  in  the  proceedings 
in  the  Supreme  Court,  and  that  A.  intended  to  appeal  therefrom  to  the 
Privy  Council;  and  praying  that  the  estate  of  the  intestate  might  be 
administered,  the  partnership  accounts  taken,  the  amount  of  the  debt  due 
to  A.  ascertained  and  paid,  and  the  next  of  kin  restrained  by  injunction 
from  proceeding  in  their  actions. 

Demurrer,  for  want  of  equity,  allowed  on  the  ground  that  the  whole 
of  the  matters  were  in  question  between  the  parties,  and  might  properly 
have  been  the  subject  of  adjudication  in  the  suit  before  the  Supreme  Court 
of  i^ewf oundland. 

That,  inasmuch  as  the  Queen  in  Council  is  the  Court  of  Appeal  from  the 
Colonial  Court,  and  has  jurisdiction  to  stay  the  execution  of  the  decree 


1843. 

yWy4.7,ll, 

20. 

WlQRAM, 

V..0. 
[100] 


(1)  Jftrfmv.i?innt:«(1887)35Ch.D. 
614, 56  L.  T.  455  ;  Nouvion  v.  Freeman^ 
In  re  Henderson  (1889)  15  App.  Cas.  1 ; 
W(^rman  v,  Warman  (1889)  43  Ch,  D, 


296,  61  L.  T.  637 ;  Pemherton  v.  Hughes 
[1899]  1  Ch.  781,  786,  68  L.  J.  Ch. 
281,  80  L,  T.  369,  C,  A. 
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Henderson  pending  the  appeal,  the  Court  will  not  interfere  by  injunction,  on  the  g^round 

r.  of  error  or  irregularitj'^  in  the  decree  of  the  Colonial  Court. 

Hendebson.  "Whether,  in  a  case  of  error  shown  in  the  judgment  of  the  Court  of 

a  foreign  country,  from  which  there  was  no  appeal  to  any  of  her  Majesty's 

Courts,  the  decision  would  be  the  same — qucere  $ 

The  bill  was  filed  in  May,  1843,  by  Bethel  Henderson  against 
Elizabeth  Henderson,  the  widow  of  Jordan  Henderson,  his  deceased 
brother,  and  Charles  Simms  and  Joanna,  his  wife,  who  was  the 
daughter  of  Jordan ;  and  also  against  J.  Gadsden,  the  administrator 
of  the  estate  of  Jordan,  in  England ;  and  it  stated  that  William 
Henderson,  a  merchant  in  Bristol  and  Newfoundland,  the  father  of 
the  plaintiff  and  Jordan  Henderson,  in  1808,  admitted  them  into 
partnership  with  him,  and  in  1817  resigned  all  his  interest  in  the 
trade  to  them :  that  the  plaintiff  and  Jordan  carried  on  the  business 
in  partnership  from  1817 :  that  the  share  or  interest  in  the  partner- 
ship, which  their  father  gave  up  to  them,  was  worth  15,000?.,  or 
thereabouts,  and  was  continued  in,  and  formed  part  of,  the  part- 
nership of  the  plaintiff  and  Jordan :  that  Jordan  Henderson  died  in 
[  •101  ]      March,  1830,  intestate,  *leaving  the  defendants,  Elizabeth,  his  widow, 
Joanna,  (the  wife  of  the  defendant  G.  Simms),  his  daughter,  and  also 
leaving  William,  a  son  :  that  Elizabeth,  the  widow,  obtained  letters 
of  administration  of  the  estate  of  Jordan,  in  Newfoundland,  and, 
together  with  the  plaintiff,  carried  on  the  partnership  business 
for  the  purpose  of  winding  it  up ;  but  before  that  was  done,  a  fire 
in  the  island,  in  August,  1832,  destroyed  the  buildings  and  plant 
of  the  partnership,  and  all  the  books,  except  the  ledgers  ;  and  that 
disputes  then  arose  between  the  plaintiff  and  Elizabeth,  the  widow. 
The  bill  then  set  forth  a  petition  presented  in  November,  1832, 
by  the  defendants,  the  widow  and  children  of  Jordan,  to  the  Judges 
of  the  Supreme  Court  in  Newfoundland,  which  alleged  that  William, 
the  father,  before  his  death,  gave  or  bequeathed  1,000Z.  to  or  for 
the  petitioner,  Joanna,  and  gave  or  bequeathed  the  rest  of  his 
estate  between  Bethel,  the  plaintiff,  and  Jordan,  his  sons,  equally  : 
that  Bethel  was  living  with  William,  the  father,  at  Bristol,  and 
possessed  himself  of  his  estate :   that  Jordan   died  possessed  of 
considerable  real  and  personal  estate  in  the  partnership,  both  in 
England  and  Newfoundland  :  that  Bethel  had  possessed  himself  of 
all  such  estate,  as  well  as  of  the  partnership  books,  and  carried  on 
trade  therewith,  and  had   drawn  monies  thereout:  that  he  also 
refused  to  satisfy  the  petitioners  whether  Jordan  had  left  any  will ; 
and  prayed  that  Bethel  might  be  decreed  by  the  Supreme  Court  to 
come  to  an  account  in  respect  of  all  and  singular  the  premises ;  and 
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that  as  well  the  estate  of  William,  the  father,  as  the  estate  of   Hendebson 
Jordan,  might  be  applied  in  a  course  of  administration.  Hbkdebsok. 

The  bill  stated  that  no  personal  representative  of  William,  the 
father,  or  of  Jordan,  was  a  party  to  the  said  proceeding  in  the 
Supreme  Court:  that  Elizabeth,  *the  widow,  presented  another  I  •102  | 
petition,  dated  the  8th  of  December,  1882,  not  intituled  in  any 
cause,  to  the  said  Judges,  which  alleged,  th|tt,  since  administration 
of  the  estate  of  her  husband  had  been  granted  to  her,  Bethel,  the 
plaintiff,  had  rendered  her  certain  accounts  of  debts  and  assets  in 
Newfoundland,  but  refused  to  account  to  her  for  the  property  of  the 
deceased  in  England :  that  he  was  then  about  to  leave  the  country, 
whereby  the  petitioner  would,  in  all  probability,  be  prevented  from 
bringing  him  to  any  account  respecting  the  said  estate,  unless  the 
Supreme  Court  should  grant  immediate  process  against  him  :  that 
a  brig,  called  the  Elizabeth,  belonging  to  the  intestate  and  Bethel 
equally,  had,  without  the  petitioner's  authority,  been  laden,  at 
Harbour  Grace,  by  Bethel,  principally  on  freight,  under  an  engage- 
ment to  sail,  on  the  10th  of  December,  for  Bristol:  that  the 
petitioner  had  good  reason  to  know  that  the  monies  of  Jordan,  in 
the  possession  of  Bethel  in  England,  amounted  from  5,0O0Z.  to 
8,000L :  the  petitioner  therefore  prayed  the  writ  of  ne  exeat  regno, 
to  restrain  Bethel  from  departing  out  of  the  jurisdiction,  and  that 
he  might  be  ordered  to  exhibit  to  the  Court  a  full  account  of  all  the 
estate  of  Jordan  come  to  his  hands :  that  C.  Simms,  by  affidavit, 
intituled  "  Elizabeth  Henderson  v.  Bethel  Henderson/*  deposed  that 
Bethel  was  then  justly  indebted  to  Elizabeth,  the  widow,  adminis- 
tratrix of  the  estate  of  Jordan,  in  the  sum  of  8,100Z.  sterling, 
exclusive  of  such  further  sum  as  he  might  be  indebted  to  her  on 
account  of  monies  and  property  in  England ;  and  that  he  threatened 
to  leave  the  island,  and  go  beyond  sea,  out  of  the  jurisdiction  of  the 
Court,  whereby  the  said  debt  would  be  lost  or  endangered,  or  the 
recovery  thereof  would  be  difficult. 

The  bill  stated  that  an  instrument,  purporting  to  be  a  writ  of  ne 
exeat  regno,  dated  the  10th  of  December,  *1832,  was  issued  out  of  [  *^^^  ] 
the  Supreme  Court,  with  a  summons  or  subpoena,  in  the  first- 
mentioned  suit:  that  the  plaintiff,  on  the  22nd  of  December, 
executed  his  bond,  with  two  sureties,  to  the  high  sheriff  of  the 
island,  in  the  sum  of  6,2002.,  conditioned  to  be  void  if  the  plaintiff 
should  personally  appear  before  the  Court  by  the  10th  of  June  then 
next,  and  render  a  full  account  of  the  estate  of  Jordan  come  to  his 
bands,  whether  arising  from  the  estate  of  William,  the  father,  or 
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Henderson  otherwise;  and  also  an  account  of  the  said  partnership  business, 
Hendebson.  and  answer  and  fulfil  the  orders  and  decrees  of  the  Supreme  Court 
touching  the  said  estate,  and  also  touching  a  certain  bill,  then  filed, 
of  Elizabeth  Henderson  and  others,  against  the  plaintiff :  that  the 
plaintiff  then  quitted  the  island,  and  returned  in  1884 :  that,  on  the 
14th  of  June,  1884,  the  Supreme  Court  ordered  the  bond  to  be  put 
in  suit,  unless  the  plaintiff  should  put  in  his  answer  to  the  first 
petition ;  and,  in  July,  1884,  the  plaintiff  appeared  in  that  suit  bj 
H.  A.  Emerson^  Esq.,  her  Majesty's  Solicitor-General  in  the  island, 
who  also  prepared  the  plaintiff's  answer,  which  was  sworn  and  filed 
on  the  11th  of  July,  1884,  intituled  in  the  first  suit  only. 

The  bill  then  stated  the  purport  of  the  plaintiff's  answer  :  that 
exceptions  were  taken  by  the  petitioners,  for  that  he  had  not  set 
out  an  account  of  the  partnership  transactions,  or  of  the  estate  of 
Jordan,  possessed  by  him ;  or  whether  William,  the  father,  left 
any  and  what  estate,  for  the  use  of  Jordan  or  his  family :  that  the 
Supreme  Court  ordered,  that  the  accounts  prayed  for  in  the  first 
suit  should  be  filed  before  the  25th  of  July,  or  that  the  bond  should 
be  assigned  to  the  petitioners,  to  be  put  in  suit :  that  the  plaintiff 
had,  for  several  years,  employed  J.  Fitzgerald,  an  accountant  in  the 
island,  in  keeping  the  accounts  of  the  said  business ;  and  in  order 
[  •104  J  that  Fitzgerald  might  make  out  the  accounts  of  the  *partner8hip, 
the  plaintiff,  on  the  20th  of  July,  delivered  over  to  him  the  books 
and  accounts  of  the  business  in  England,  and  on  the  same  day  the 
plaintiff  quitted  the  island. 

The  bill  then  stated  that  Fitzgerald  made  out,  in  distinct  parts, 
the  accounts  of  the  partnership,  from  1817  to  the  death  of  Jordan, 
and  the  subsequent  accounts  of  the  plaintiff,  and  filed  the  same  on  the 
4th  of  August,  1884,  and  verified  them,  by  affidavit,  as  true  extracts 
from  the  plaintiff's  books:  the  bill  stated  the  balances  appearing 
by  the  several  accounts;  the  result  of  which  was,  that  4,500/. 
and  883{.  Is.  5d.  were  owing  to  the  plaintiff  from  the  Newfoundland 
concern,  and  that  a  further  sum  of  2,866Z.  15s.  4d.  was  owing  to  him 
from  the  estate  of  Jordan,  in  respect  of  transactions  since  his  death ; 
and  a  large  sum  was  also  owing  to  the  plaintiff,  as  a  private  debt,  in 
respect  of  advances  he  had  made  for  the  use  of  Jordan  and  his  family. 

The  bill  then  set  forth  a  letter  received  by  the  plaintiff  from  his 
solicitor  and  counsel,  //.  A.  Emerson,  Esq.,  stating  that  delay  had 
occurred  in  the  report  on  the  exceptions,  owing  to  the  answer 
having  been  mislaid  by  the  clerk  of  the  Court,  and  adverting  to 
what  had  been  since  done :  that  the  plaintiff  received  no  further 
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information  respecting  the  snit,  except  that  he  had  recently  learnt    Henderson 
that  the  Master,  on  the  26th  of  December,  1835,  reported  the   hendebson. 
plaintiff*s  answer  to  be  sufficient,  but  that  the  accounts  had  been 
subsequently  filed  ;  and,  upon  the  motion  of  the  plaintiff's  counsel, 
the  accounts  were  referred  to  the  Master  for  his  report :  that  the 
petitioners  excepted  to  the  Master's  report,  and  in  January,  1886, 
obtained  an  order  discharging  the  order  by  which  the  accounts 
were  referred  to  the  Master :  that  no  further  proceedings  were  ever 
taken  on  the  said  petition :  *that,  in  1886,  the  plaintiff  discharged       [  *^^^  ] 
II.  A.  Emei'son,  Esq.,  as  his  solicitor,  and  did  not  employ  any 
other  solicitor,  and  thenceforwards  had  no  counsel  or  solicitor  in 
the  island,  as  all  the  defendants  and  their  solicitor  well  knew. 

The  bill  then  stated  that  in  January,  1887,  the  defendants 
obtained  a  rule  for  leave  to  amend  the  first-mentioned  petition  or 
bill,  no  person  being  authorized  by  the  plaintiff,  who  was  out  of 
the  jurisdiction,  to  oppose  the  same :  that  in  May,  1887,  the 
defendants  exhibited  a  bill  in  their  own  names,  (and  in  that  of 
William  his  son,  without  his  authority),  addressed  to  the  Judges  of 
the  Supreme  Court.  (The  bill  was  then  sent  forth :  it  charged  the 
plaintiff  with  having  possessed  the  sum  of  80,(KX)2.  in  respect  of  the 
estate  of  William,  the  father, — impeached  the  partnership  and 
other  accounts  put  in  by  the  plaintiff  in  various  specific  points, — 
and  charged  him  with  misappropriation  and  loss  of  the  partnership 
property  and  estate  since  the  death  of  Jordan,  and  calling  for 
discovery  on  various  subjects:  and  it  prayed  that  the  plaintiff 
might  account  and  pay  to  the  defendants  their  share  of  the  alleged 
assets  of  William,  the  father,  the  partnership  property  which 
belonged  to  Jordan, — the  amount  of  the  losses  thereto  by  the  carry- 
ing on  of  the  trade  since  his  death,  and  that  they  might  be  at 
liberty  to  inspect  the  original  books  of  account  of  the  Bristol  trade.) 

The  bill  stated  that  the  summons  or  subpcena,  requiring  the 
plaintiff  to  appear  to  the  bill,  was  served  on  II.  A.  Emerson,  Esq., 
on  the  pretence,  that,  as  he  had  been  the  plaintiff's  solicitor  and 
agent  in  the  petitions,  he  was  so  in  the  said  third  suit:  that  a 
commission  was  issued  by  the  Supreme  Court  to  take  the  plaintiff's 
.  answer,  and  that  in  October,  1887,  one  of  the  persons  named  in  the 
♦commission  communicated  with  the  plaintiff,  then  residing  at  f  '^^^  1 
Bristol,  and  required  him  to  put  in  his  answer,  and  lent  the 
plaintiff  a  copy  of  the  bill,  being  the  first  intimation  of  the  suit 
which  he  had  received.  The  bill  then  stated  that  the  pretended 
service  and  other  proceedings  were  wholly  irregular,  contrary  to 
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Hendkbson    the  Rules  of  the  Supreme  Court,  which  were  set  out,  and  also  to 
Henderson,   the  statute  for  the  better  administration  of  justice  in  Newfound- 
land (i) :  that  the  commission  was  returned  with  a  declaration  by  the 
Commissioners  that  the  plaintiff  had  not  put  in,  and  did  not  intend 
to  put  in,  any  answer. 

The  bill  then  stated  that  the  defendants  (the  plaintiffs  in  the 
third  suit)  in  December,  1889,  obtained  a  rule  nisi  to  take  their  bill 
pi'o  coiifesso  against  the  plaintiff,  and  served  the  same  on  H.  A. 
Emerson^  Esq.,  who,  without  authority,  took  upon  himself  to 
appear  on  the  motion  as  the  plaintiff's  counsel  and  solicitor,  and  on 
the  11th  of  February,  1840,  the  Supreme  Court  ordered  the  last- 
mentioned  bill  to  be  taken  pro  confesso,  and  referred  it  to  the 
Master  to  compute  principal  and  interest  due  to  the  defendants : 
that,  on  the  18th  of  April,  1840,  the  Master  of  the  Supreme 
Court  made  a  rule  or  order,  addressed  to  H.  A,  Emerson,  Esq., 
appointing  the  28rd  of  April  to  take  the  account :  that  the  meeting 
was  adjourned  to  the  80th  of  April,  when  the  defendant's  solicitor 
put  in  an  account,  charging  the  plaintiff  with  sums  amounting  to 
17,054i.  128.  9d.  in  respect  of  the  partnership  transactions,  and 
15,000Z.  in  respect  of  the  estate  of  William,  the  father,  but  allowing 
no  credits  whatever  to  the  plaintiff :  that  the  Master  made  his  report, 
dated  the  6th  of  June,  1840,  and  thereby,  after  stating  that  he  had 
not  had  any  account  between  Bethel  and  Jordan  laid  before  him,  he 
[  •lOT  ]  found,  that  the  *defendant  Bethel  received  from  William  the  father, 
some  time  previous  to  his  death,  which  occurred  in  the  year  1821, 
the  sum  of  80,000Z.  sterling  in  trust  to  pay  one  moiety  thereof  to 
Jordan ;  and  that  Jordan  died  intestate,  in  1880,  leaving  the  plaintiff 
Elizabeth,  his  widow,  and  two  children  only,  namely,  Joanna 
(married  to  C.  Simms)  and  William ;  and  he  found,  that,  of  the 
said  sum  of  80,000/.  sterling,  one  moiety,  or  15,000/.,  together  with 
interest  thereupon,  was  then  due  to  the  widow  and  children  of  Jordan 
by  the  defendant  Bethel,  to  be  paid  in  the  proportions  thereinafter 
directed ;  and,  upon  the  said  sum  of  15,000/.,  he  computed  simple 
interest,  from  the  1st  of  January,  1822,  to  the  1st  of  June,  1840,  at 
4/.  per  cent,  per  annum,  which  amounted  to  11,650/.  sterling,  making, 
with  the  principal,  the  sum  of  26,650/.,  which  he  thereby  reported  to 
be  due  and  payable  to  the  plaintiffs  by  the  defendant  Bethel,  in  the 
following  proportions,  namely,  the  sum  of  8,883/.  6«.  Sd.  to  the  plaintiff 
Elizabeth  Henderson ;  a  like  sum  to  the  plaintiff  C.  Simms  and 
Joanna,  his  wife ;  and  a  like  sum  to  the  plaintiff  William  Henderson* 

(1)  5  Geo.  IV.  c.  67. 
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The  bill  stated  that  this  report  was  filed  on  the  6th*  of  June,    Henderson 
1840:  that  an  order  nisi  to  confirm  was  served  on  H.  A.  Einerson,   hendebson. 
Esq.,  and  that  the  same  was  confirmed  absolutely  on  the  10th  of 
June,  1840:    that  the  defendants  obtained  an  order  for  a  final 
decree  nm,  but  the  Judges  of  the  Supreme  Court  directed,  that,  as 
77.  A.  Emerson,  Esq.,  had  withdrawn  from  the  defence  of  the  suit, 
the  notice  of  motion  for  the  final  decree  should  be  served  on  the 
plaintiff  personally ;  and  that  if  cause  should  not  be  shown  by  the 
then  next  Term,  the  final  decree  should  be  made  :  that  no  notice  of 
such  motion  was  ever  served  upon  the  plaintiff;  but  that,  in  March, 
1841,  the  plaintiff  was  served  with  a  document  purporting  to  be  a 
subpoena  to  hear  judgment ;  to  which  was  ^attached  a  notice,  signed       [  *108  ] 
by  the  solicitor  of  the  defendants,  "  that  the  Master's  report,  filed 
on  the  6th  of  June,  1840,"  stood  confirmed :  that,  on  affidavit  of 
the  service  of  the  said  document,  the  Supreme  Court,  on  the  6th  of 
June,  1841,  made  a  decree.     (The  bill  set  forth  the  decree,  which 
recited  the  various  proceedings,  as  having  been  duly  prosecuted ;  and 
ordered  and  decreed,  that  Bethel,  the  defendant  therein  named,  should 
pay  to  Elizabeth,  the  widow,  8,883/.  68. 8d.  sterling ;  to  C.  Simms  and 
Joanna,  his  wife,  8,883/.  6«.  8d.,  and  to  William,  the  son,  8,883/.  6«.  8d. 
and  that  he  should  also  pay  to  the  plaintiffs  their  costs  of  the  suit.) 
The  bill  then  specified  many  of  the  statements  recited  in  the 
decree,  which  it  alleged  were  untrue :  that  the  third  bill  was  in  fact 
an  original,  and  not  an  amended  bill ;  and  that  there  were  various 
other  irregularities  in  the  proceedings :   the  bill  alleged  that,  in 
December,  1841,  before  the  plaintiff  had  notice  of  the  decree,  the 
same  was  inrolled  :  that,  in  August,  1842,  the  plaintiff  was  applied 
to,  by  the  attorney  of  the  defendants,  for  payment  of  the  said  sum 
of  8,883/.   &s,  8d.  to  the  defendant  Elizabeth,   the  widow,  and 
the  like  sum  to  the  defendant   Simms,   and  Joanna,   his   wife, 
with  55/.  costs,  which  was  the  first  notice  he  received  of  the  final 
decree ;  and  that  the  defendants  had  lately  brought  two  actions 
against  the  plaintiff  in  the  Queen*s  Bench  to  recover  the  said  sums. 
The  bill  charged  that  the  decree  was  wholly  irregular,  and  ought 
not  to  be  enforced,  and  that  the  same  ought  to  be  reversed  by  her 
Majesty  in  Council,  on  the  plaintiff's  appealing  against  the  said 
decree,  which,  notwithstanding  the  inrolment  thereof,  he  intended 
to  do :  that  there  was  no  personal  representative  of  Jordan  Hender- 
son, appointed  in  this  country,  party  to  any  of  the  *proceedings  ;       [  *^^^  3 
and  that  there  was  no  personal  representative  whatever  of  William, 
the  father,  a  party  thereto:  that  none  but  a  personal  representative 
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Henderson    of  Jordan  Henderson  was  entitled  to,  or  could  give  a  discharge  for, 

Henderson,   ftny  part  of  his  personal  estate. 

The  bill  alleged  that  the  whole  of  the  estate  of  William,  the 
father,  had  consisted  of  the  partnership  property,  given  up  by  him 
to  Jordan  Henderson  and  the  plaintiff,  his  sons,  and  continued  by 
them  in  the  business,  and  that  the  plaintiff  was  only  accountable 
for  the  same  with,  and  as  part  of,  the  other  partnership  assets ; 
and,  if  the  partnership  accounts  were  properly  taken,  it  would 
appear,  and  was  the  fact,  that  a  very  large  sum  of  money  was  due 
and  owing  to  the  plaintiff  from  the  estate  of  Jordan,  in  respect  of 
advances  by  the  plaintiff  to  the  concern,  payments  beyond  his 
receipts,  and  money  drawn  out  by  Jordan,  his  widow,  and  family ; 
and  that  the  estate  of  Jordan  was  also  indebted  to  the  plaintiff  in  two 
sums,  of  5472.  and  638/.,  in  respect  of  monies  which  the  plaintiff  had 
expended,  at  Jordan's  request,  in  the  education  of  his  said  children. 
The  bill  prayed  that  an  account  might  be  taken  of  what  was  due 
to  the  plaintiff  from  the  estate  of  Jordan,  and  of  the  other  debts  of 
Jordan,  and  of  his  personal  estate,  and  that  the  same  might  be 
applied  in  a  due  course  of  administration :  that  an  account  of  the 
partnership  transactions  between  the  plaintiff  and  Jordan  might  be 
also  taken :  that  all  necessary  inquiries  might  be  directed  to  ascer- 
tain the  personal  estate  of  William,  the  father :  that  so  much,  if 
any,  of  the  said  two  sums  of  8,888Z.  68.  8d,  as  might  be  found 
payable  by  the  plaintiff  (he  not  admitting  that  any  part  thereof  was 
so  payable)  might  be  applied  and  administered  as  part  of  the  assets 
of  Jordan :  that  the  defendants,  Elizabeth,  the  widow,  and  Simms 
[  •110  ]  and  *hi8  wife,  might  be  restrained  by  injunction  from  proceeding 
with  the  said  or  any  other  action  to  recover  the  said  two  sums  of 
8,888/.  Gs.  Sd. ;  and  that  a  commission  might  be  issued  to  examine 
witnessess  in  Newfoundland. 

To  this  bill,  the  defendants,  Elizabeth,  the  widow,  and  Simms 
and  his  wife,  demurred  for  want  of  equity,  want  of  parties, 
and  multifariousness. 

Mr.  Tinney^  Mr,  Burge,  and  Mr.  Rolt,  for  the  demurrer. 

Mi\  Purvis  and  Mr.  Bagshawe,  for  the  bill. 

The  points  submitted  to  the  Court  [and  the  principal  cases  cited] 
in  argument  will  suflSciently  appear  from  the  judgment.    *     *     * 

The  Vicb-Chancbllor  : 

The  plaintiff  by  his  bill  alleges,  that  he^  and  Jordan,  his  late 
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brother,   were  partners  in  basiness,   one  branch  of  which   was    Hkndebson 
cskrried  on  at  Bristol  and  the  other  at  Newfoandland  ;  and  that,  in   hei^derson. 
respect  of  that  partnership,  he  is  *a  creditor  to  a  large  amount  on      [  *iii  ] 
the  estate  of  Jordan :    that  part  of  the  partnership  property  was 
derived  from  their  father ;  and  that  all  the  property  which  they 
derived  from  their  father  formed  part  of  the  assets  of  the  partner- 
ship.    The  plaintiff  also  alleges  that  he  is  a  creditor  on  the  estate 
of  Jordan,  in  respect  of  a  private  debt;  and  the  bill  prays  such 
an  account  as  would  comprise  all  these  matters  which  are  in  ques- 
tion between  the  plaintiff  and  the  estate  of  Jordan.   Upon  these  facts, 
a  decree  for  an  account  against  Gadsden,  the  personal  representa- 
tive of  Jordan  in  England,  would  be  of  course,  and  perhaps  also,  if 
that  had  been  the  object  of  the  suit,  the  decree  for  an  account 
might  have  been  extended  to  Elizabeth,  the  widow,  as  the  personal 
representative  of  Jordan  in  Newfoundland.     The  widow  of  Jordan, 
and  Simms  and  his  wife,  are,  however,  before  the  Court  in  the 
character  of  next  of  kin,  and  there  is  no  pretence  for  making 
them  parties  in  that  character  in  a  suit  for  the  mere  administration 
of  the  estate  of  Jordan.     The  relief  sought  against  those  parties  is 
founded  upon  the  proceedings  which  have  taken  place  in  the  Court 
in  Newfoundland,  and  the  use  which  they  are  about  to  make  of 
these  proceedings  in  this  country. 

The  defendants,  who  have  demurred,  insist,  in  support  of  their 
demurrer,  first,  that  all  and  every  part  of  the  matter  in  question  on 
this  bill  was  concluded  by  a  final  decree  of  the  Supreme  Court  of 
Newfoundland,  dated  in  June,  1841,  made  in  a  suit  wherein  the 
defendants  and  William,  the  son  of  Jordan,  were  plaintiffs,  and  the 
present  plaintiff  was  defendant,  except  in  so  far  as  that  decree  is 
subject  to  be  reviewed  in  the  Privy  Council ;  secondly,  that  by  that 
decree  the  amount  recovered  was  decreed  to  be  paid  to  the  plaintiffs 
in  that  suit  as  beneficial  owners,  and  that  the  same  thereby  ceased 
to  be  part  of  the  estate  of  Jordan,  subject  to  his  debts.  They  ^insist,  [  *ii2  ] 
moreover,  that  the  proceedings  appear  upon  the  bill  with  sufficient  * 
certainty  to  sustain  the  decree  upon  the  grounds  advanced ;  and 
that  the  only  party  against  whom  the  plaintiff  can  proceed  to  recover 
his  claim,  or  any  part  of  it,  is  the  defendant  Gadsden. 

I  have  read  the  bill  carefully,  and  without  going  minutely  through 
the  facts  of  the  case,  it  is  sufficient  to  say,  for  the  purpose  of 
explaining  the  order  I  am  about  to  make,  that  the  original  bill  in 
the  Supreme  Court  of  Newfoundland  claimed  an  account  of  the 
same  partnership  dealings,  of  which  accounts  are  prayed  by  the 
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Hendebson  present  bill ;  and  also  sought  accounts  in  respect  of  the  estate  of 
Hendbbson,  William  Henderson,  the  father,  possessed  by  Bethel  on  account  of 
Jordan  ;  that  the  defendant  in  that  suit,  who  is  the  plaintiff  here, 
made  claims  by  his  answer  to  the  original  bill  corresponding  in 
substance  with  those  which  he  makes  by  his  bill  in  the  present 
suit:  that  an  amended  bill,  or  a  bill  which  the  Court  at  least 
thought  it  right  to  term  an  amended  bill,  was  afterwards  filed  by 
the  same  plaintiffs  against  Bethel :  that  the  amended  bill  stated 
and  charged  that  Bethel  was  largely  indebted  to  the  estate  of 
Jordan,  on  the  partnership  accounts ;  but  that  such  accounts  could 
not  be  taken  in  consequence  of  Bethel  absenting  himself  from  the 
island  and  not  producing  the  documents:  and  it  further  appears 
that,  Bethel  having  absented  himself  from  the  jurisdiction,  an  order 
of  the  Supreme  Court  was  made  in  February,  1840,  for  taking  the 
amended  bill  pro  confesso;  and  that  the  amended  bill  was  by  the 
same  order  referred  to  the  Master,  to  compute  principal  and  interest 
due  to  the  plaintiffs ;  and  that  the  Master  made  his  report  in  June, 
1840.  (His  Honour  stated  the  report  (i).)  It  appears  further,  that 
[  *118  ]  the  Supreme  Court  pronounced  its  final  *decree  in  June,  1841,  and 
thereby,  after  referring  to  all  the  antecedent  proceedings  in  the 
cause,  decreed  that  Bethel  Henderson  should  pay  to  the  widow  and 
two  children  of  Jordan,  who  were  plaintiffs,  the  sum  of  8,883L  6«.  Sd. 
each,  and  the  costs  of  the  suit. 

This  decree,  explained  by  the  report,  has  in  effect  severed  William 
the  father's  estate  from  the  bulk  of  the  property  in  question,  and 
the  partnership  accounts  and  the  private  debt  are  not  specifically 
the  subject  of  adjudication.  Upon  this  decree,  Elizabeth  the  widow, 
and  Joanna  the  daughter  of  Jordan,  and  the  husband  of  Joanna 
have  brought  their  actions  in  this  country. 

The  bill  charges  that  the  proceedings  leading  to  this  decree  were 
irregular,  that  the  decree  itself  was  irregular,  that  a  large  balance 
was  due  to  the  plaintiff,  and  that  the  decree  ought  not  to  be 
enforced,  but  ought  to  be  reversed  by  her  Majesty  in  Council,  on 
appeal,  which  the  plaintiff  intends  to  bring.  The  bill  specially 
alleges,  as  one  ground  of  irregularity,  that  the  report  of  the  Master, 
of  the  6th  of  June,  1840,  wholly  omitted  any  notice  of  the  account 
connected  with  the  partnership,  and  is  confined  to  the  monies 
alleged  to  be  due  from  the  plaintiff,  in  respect  of  the  estate  of 
William  Henderson,  the  father ;  and  that  a  large  sum  of  money  is 
due  to  the  plaintiff  on  the  partnership  accounts,  as  would  appear  if 

(1)  Supra,  p.  218. 
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ihey  were  properly  taken.    On  behalf  of  the  defendants,  it  has  been    Hendebson 
argued,  that  the  proceedings  on  the  face  of  the  bill  showed  that  the   hendebson. 
decree  concluded  the  whole  matter,  that  I  could  not  rehear  that 
decree,  and  that  it  was  final  and  conclusive,  unless  reversed  by  the 
Privy  Coungil,  the  proper  appellate  tribunal. 

Without  giving  any  opinion  upon  the  question,  whether  charges, 
showing  that  the  proceedings  in  a  foreign  *Court  were  altogether  [  'U*  ] 
null  and  void,  as  being  against  natural  justice,  would  or  not,  upon 
general  demurrer,  have  been  treated  as  null,  and  have  sustained 
the  bill  as  to  the  whole  of  the  relief  prayed,  I  have  no  doubt  that 
mere  irregularity  in  the  proceedings  is  insufficient  for  that  purpose, 
in  a  case  in  which  an  appeal  lies  from  the  colonial  Court  to  the 
mother  country,  and  there  is  a  tribunal  competent  to  reform  the 
errors  of  the  Court  below,  and  even  to  suspend  the  execution  of 
the  decree  pending  the  appeal,  if  justice  requires  that  it  should  be 
suspended  (i). 

But  as  the  plaintiff  in  this  case  argued  only  that  the  whole  ques- 
tion between  the  parties  was  not  concluded  by  the  decree,  and  did  ^ 
not  contend,  that,  upon  the  charges  in  the  bill,  I  ought  to  disregard 
the  decree,  I  assume,  for  the  present  purpose,  that  I  must,  upon 
this  demurrer,  consider  the  amount  due  from  Bethel,  in  respect  of 
William  the  father's  estate,  as  concluded  by  the  decree  of  the 
Supreme  Court,  subject  only  to  the  appeal  to  the  Privy  Council ; 
and  that  the  only  question  I  have  now  to  decide  is,  whether  I. am 
to  consider  the  partnership  account  and  the  claim  of  Bethel  in 
respect  of  the  private  account  as  having  been  likewise  the  subject 
of  adjudication  by  the  Supreme  Court  in  the  island,  or  whether 
those  items  in  the  general  account,  which  certainly  might  have  been 
taken  in  that  suit,  are  to  be  considered  as  excepted  out  of  the  opera- 
tion of  the  decree,  under  the  special  circumstances  appearing  on  the 
Master's  report,  and  the  other  proceedings  stated  in  the  bill. 

In  trying  this  question,  I  believe  I  state  the  rule  of  the  *Court  [  'hb  ] 
correctly,  when  I  say,  that  where  a  given  matter  becomes  the  sub- 
ject of  litigation  in,  and  of  adjudication  by,  a  court  of  competent 
jurisdiction,  the  Court  requires  the  parties  to  that  litigation  to  bring 
forward  their  whole  case,  and  will  not  (except  under  special  circum- 
stances) permit  the  same  parties  to  open  the  same  subject  of  litiga- 
tion in  respect  of  matter  which  might  have  been  brought  forward  as 
part  of  the  subject  in  contest,  but  which  was  not  brought  forward, 
only  because  they  have,  from  negligence,  inadvertence,  or  even 
a)  See  stat.  3  &  4  Will.  lY.  o.  41,  s.  21. 
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Hbnbebson  accident,  omitted  part  of  their  case.  The  plea  of  res  judicata  applies, 
Henderson,  except  in  special  cases,  not  only  to  points  upon  which  the  Court  was 
actually  required  by  the  parties  to  form  an  opinion  and  pronounce 
a  judgment,  but  to  every  point  which  properly  belonged  to  the 
subject  of  litigation,  and  which  the  parties,  exercising  reasonable 
diligence,  might  have  brought  forward  at  the  time.  Those  who 
have  had  occasion  to  investigate  the  subject  of  bills  of  review  in 
this  Court  will  not  discover  anything  new  in  the  proposition  I  have 
stated,  so  far  as  it  may  apply  to  proceedings  in  this  country :  and 
in  an  application  to  a  court  of  equity  in  this  country,  for  its  aid 
against  the  effect  of  a  proceeding  by  a  court  of  equity  in  one  of  the 
colonie^,  I  conceive  it  to  be  the  duty  of  this  Court  to  apply  the  same 
reasoning,  at  least  in  the  absence  of  charges  in  the  bill,  showing 
that  a  different  principle  ought  to  be  applied.  [On  this  point  his 
Lordship  referred  to  The  Marquis  of  Breadalbane  v.  Tlie  Marquis  of 
Chandos  (i)  and  to  other  cases  bearing  upon  the  now  obsolete  sub- 
ject of  bills  of  review,  and  continued  as  follows :]  It  is  plain  that 
[  •lis  ]  .  litigation  would  be  interminable  *if  such  a  rule  did  not  prevail. 
Now,  undoubtedly  the  whole  of  the  case  made  by  this  bill  might 
have  been  adjudicated  upon  in  the  suit  in  Newfoundland,  for  it  was 
of  the  very  substance  of  the  case  there,  and  prima  facie,  therefore, 
the  whole  is  settled.  The  question  then  is,  whether  the  special 
circumstances  appearing  upon  the  face  of  this  bill  are  sufficient  to 
take  the  case  out  of  the  operation  of  the  general  rule. 

Now  what  are  those  circumstances?  One  circumstance  relied 
upon  was,  that,  by  the  decree  of  the  colonial  Court  of  the  11th  of 
February,  1840,  the  amended  bill  only  was  taken  pro  confesso.  The 
amended  bill,  it  appears,  is  not,  as  in  this  Court,  the  original  bill 
amended  and  written  upon,  so  that  the  amended  bill  wholly  super- 
sedes and  comes  in  the  place  of  the  original  bill;  but  the 
amendments  are  upon  a  distinct  record. 

The  bill  in  this  cause  charges  that  the  last  bill  was  in  fact  and 
substance  an  original  bill,  and  addressed  to  different  Judges,  and 
that  it  was  not  an  amended  bill ;  this  charge  I  might  have  been 
bound  to  take  as  a  fact,  if  the  plaintiff  had  not,  by  setting  out  the 
amended  bill  and  the  final  decree,  given  me  an  opportunity  of 
judging  in  what  sense  only  the  charge  is  true.  I  find  that  the 
amended  bill  proceeds  upon  and  refers  to  the  original  bill,  and  to 
the  answer  of  the  defendant  thereto,  and  the  final  decree  of  the 
Court  recites  the  whole  of  the  proceedings  anterior  to  the  final 
(1)  45  R.  E.  172  (2  My.  &  Cr.  732,  733:, 
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decree,  beginning  with  the  original  bill.  It  is  impossible,  therefore,  Hbkdbbson 
to  contend  with  effect,  that  the  amended  bill,  though  in  a  sense  dis-  hendbbsok. 
tinct  from  the  original  bill,  as  being  written  upon  other  paper, 
leaving  the  first  bill  still  on  the  record,  was  not  a  continuance  of 
the  pleadings  in  one  and  the  same  cause,  and  this,  critically  con- 
sidered, is  not  inconsistent  with  the  charge  in  the  bill  which  I  have 
just  read. 

Another  objection  was  the  absence  or  the  irregularity  of  service  [  in  ] 
upon  the  plaintiff.  Although  it  is  not  necessary  that  I  should  go 
into  the  question  respecting  the  notice,  I  ought  not  to  disregard  the 
fact  that  the  plaintiff  represents  that  he  had,  on  different  occasions, 
actual  notice  of  the  suit,  and  of  the  relief  which  was  sought  against 
him  by  it,  however  irregularly  that  notice  might  have  been  com- 
municated; and  if  the  plaintiff  thought  that  he  might  safely 
disregard  the  proceedings,  and  abstain  from  interposing  any 
defence,  on  the  ground  of  their  irregularity,  I  think  I  ought  to 
consider  him  as  having  relied  on  the  strength  of  his  case  for 
establishing  that  irregularity  by  a  complaint  in  the  same  jurisdic- 
tion, or  in  the  Court  of  Appeal,  and  not  to  have  relied  on  being 
therefore  able  to  set  the  decree  of  the  Supreme  Court  at  defiance, 
even  while  it  remained  unreversed. 

I  may  here  recur  to  the  observation,  that  the  omission  of  the 
Master  to  take  the  partnership  accounts  is  stated  in  the  bill  to  be 
an  error  in  the  decree,  forming  one  ground  for  appeal  to  the  Privy 
Council. 

The  point  upon  which  I  have  had  most  difficulty  in  satisfying 
myself  is  this:  if  the  decree  of  the  Supreme  Court  is  conclusive 
upon  one  party,  it  must,  I  conceive,  be  conclusive  upon  both ;  and, 
if  not  conclusive  upon  both,  it  ought  to  be  conclusive  upon  neither. 
Now  the  amended  bill  alleged  that  the  plaintiffs  there  were  creditors 
upon  the  partnership  account,  but  that  the  accounts  of  the  partner- 
ship cannot  be  taken,  owing  to  the  manner  in  which  the  defendant 
in  that  suit  had  acted.  These  allegations  were  established  as  facts, 
by  the  effect  of  the  order  for  taking  the  bill  pro  confesso ;  and  it 
appeared  to  me  during  the  argument,  that  the  present  defendants 
(the  plaintiffs  in  Newfoundland),  might  have  a  *right  to  say  that  [  *118  ] 
the  accounts  not  taken  by  the  Master  were  open  for  their  benefit, 
by  reason  that  it  was  the  conduct  of  the  defendant  alone  which 
had  prevented  those  accounts  from  being  taken.  But  that,  I  think, 
is  not  a  correct  view  of  the  case.  The  decree  was  to  compute  what 
was  due  to  the  plaintiffs  for  principal  and  interest ;  that  is,  upon 

R.R. VOL.  LXIV.  15 


226  1848.     CH.     3  HARE,  118.  [r.r. 

Hendebson    all  the  accounts  in  qaestion  in  the  pleadings,  including  the  partner- 
Henderson,   sbip  and  private  account.     The  plaintiffs  were  not  compelled  to 
take  such  a  decree,  but  having  taken  it,  they  are  bound  by  the  con- 
sequences, and  must  be  taken  to  have  waived  any  disadvantage  to 
themselves  which  would  result  from  it. 

The  conclusion  to  which  I  must  come,  in  a  case  where  relief  is 
sought  in  this  Court  in  consequence  of  errors  and  irregularities  in 
the  decree  of  a  colonial  Court, — and  an  appeal  lies  from  that  decree 
to  the  appellate  jurisdiction  in  this  kingdom, — is  to  allow  the 
demurrer.  I  do  not  say  that  my  conclusion  would  have  been  the 
same  if  the  proceedings  which  were  impeached  had  taken  place  in 
a  foreign  Court,  from  which  there  was  no  appeal  to  any  superior 
jurisdiction  which  a  court  of  equity  in  this  country  could  regard  as 
certain  to  administer  justice  in  the  case.  I  express  no  opinion  on 
that  point. 

Demiurer  allowed,  with  liberty  to  amend, 

Dec.  18.  The  bill  was  not  amended ;  and  this  day,  on  the  motion  of  the 

defendants,  was  ordered  to  be  dismissed. 


1843.  LORD   WAL8INGHAM   v.   GOODRICKE,   Bart.  (I). 

July  21,  22,  ^    _ 

29.  (3  Hare,  122—131.) 

WiOKAM  Upon  a  motion  that  the  defendant  might  produce  documents  in  the 

V.-C.    *  schedule  to  his  answer :  Held,  that  written  communications  which  passed 

r  122  1  between  the  defendant  and  his  solicitor  before  any  dispute  had  arisen 

between  the  parties  to  the  suit  were  privileged,  so  far  as  they  contained 

legal  advice  or  opinions,   but  not   otherwise, — although  relating  to  the 

matters  which  formed  the  subject  of  the  suit. 

The  bill  prayed  specific  performance  of  the  agreement  thereby 
stated  to  have  been  made  by  the  defendant  to  sell  to  the  plaintiff 
an  estate  in  Norfolk.  The  proposals  for  the  sale  were  made  through 
Mr.  Dowbiggin,  an  upholsterer,  on  behalf  of  the  defendant,  in  July, 
1841,  and  the  proposals  to  purchase  by  the  plaintiff,  through  his 
agents,  Messrs.  Webb  and  Chapman,  in  September,  1841.     The 

(1)  This  decision  no  longer  indicates  extended  by  the  previous  decisions. 

the  limits  of  the  privilege  from  produc-  See  now  Minet  v.  Morgan  (1873)  L.  R. 

tion  in  litigation    accorded  to  com-  8  Ch.  361,  42  L.  J.  Gh.  627.      The 

munications  ante  litem  motam  between  latest  cases  on  this  point  are  cited  in 

a    client  and    his   solicitor;   but  this  Calcraft  v.   Quest  [1898]  1  Q.  B.  759, 

particular  case  may  be  of  some  prac-  67  L.  J.  Q.  £.  505,  78  L.  T.  283»  C.  A. 

tical  utility  as   showing  the   gradual  — 0.  A.  S. 
steps  by  which  the  privilege  had  been 
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negotiations  between  Dowbiggin  and  Webb  and  Chapman  continued  Lord  Wal- 
tintil  the  28th  of  January,  1842,  when  the  price  was  settled ;  and  ^^^^^^^ 
instructions  were  given  by  Messrs.  Webb  and  Chapman  to  Messrs.  Q^^^ickb. 
Boodle  &  Co.,  to  prepare  an  agreement  for  the  signature  of  the 
parties  accordingly.  The  draft  agreement  was  accordingly  prepared 
by  Messrs.  Boodle  &  Co.,  and  by  them  handed  to  the  defendant, 
who  placed  it  in  the  hands  of  his  solicitor,  Mr.  Murray ;  and  the 
abstracts  of  title  were  laid  by  Mr.  Murray  before  counsel,  with  a 
view  to  the  introduction  of  such  special  stipulations  in  the  agree- 
ment as  the  circumstances  of  the  title  might  render  necessary.  On 
the  17th  of  October,  1842,  Mr.  Murray  informed  Messrs.  Boodle 
&  Co.  that  the  defendant  did  not  intend  to  sell  the  estate,  and  that 
he  was  directed  to  take  no  further  steps  in  the  matter.  On  the 
24th  of  October,  the  plaintiff  wrote  to  the  defendant,  and  intimated 
that  he  should  use  every  means  in  his  power  to  enforce  the  per- 
formance of  the  contract;  and  the  bill  was  filed  on  the  12th  of 
January,  1848. 

The  defendant,  by  his  answer,  denied  that  Dowbiggin  had 
authority  to  sign  any  agreement  for  the  sale  of  the  estate  without 
the  concurrence  of  the  defendant's  solicitor,  *or  that  he  was  [  *123  ] 
authorized  to  do  more  than  ascertain  the  terms  upon  which  the 
formal  contract  was  to  be  made  out ;  and  that  the  agents  of  the 
plaintiff  knew  that  Dowbiggin*  s  authority  was  limited  in  that 
respect;  and  the  defendant  claimed  the  benefit  of  the  Statute  of 
Frauds. 

The  defendant  also  said  that  he  had  destroyed  the  letters  he 
received  from  Mr.  Murray,  but  he  had  since  obtained  copies  of 
them,  and  had  included  them  in  his  schedule;  but  such  letters 
were  written  by  Mr.  Murray  to  the  defendant,  as  his  solicitor  and 
confidential  adviser,  and  he  insisted  that  he  was  not  bound  to 
produce  the  same. 

The  plaintiff  moved  for  the  production  of  the  documents  men- 
tioned in  the  schedule,  which  consisted  of  certain  letters  that  had 
passed  between  the  defendant  and  his  solicitor,  Mr.  Murray,  in  and 
prior  to  the  month  of  July,  1842,  relating  to  the  said  matters. 

Mr.  Roupell  and  Mr.  Spurrier,  for  the  plaintiff. 


Mr.  Tinney  and  Mr.  Howes,  for  the  defendant,  argued  that 
the  letters  between  the  defendant  and  his  solicitor  were  privileged 
from  discovery. 

15 — 2 
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Lord  Wal-    The  Vice- Chancellor  (after  stating  the  facts  of  the  case,  and  the 

SINOHAM 

r,  dates  of  the  material  communications  between  the  parties  and 

GooDRicKE.  their  agents) : 

The  dispute  between  the  parties  in  this  case  dates  from  the  17th 
[  ^124  ]  or  the  24th  of  October,  1842.  Before  that  *date  the  defendant  had 
asked  the  advice  of  his  solicitor  in  the  matter  of  the  treaty  in  which 
he  was  engaged ;  and  the  question  on  the  motion  is,  whether  the 
letters  from  the  defendant  to  his  solicitor  before  that  date,  and 
therefore  before  the  dispute  arose,  —  although  written  for  the 
purpose  of  obtaining  advice, — and  the  answers  of  the  solicitor, 
so  far  as  they  contain  statements  of  fact,  and  not  the  advice  or 
opinion  itself,  are  privileged  communications  which  the  defendant 
himself  will  not  be  ordered  to  produce.  Setting  out  of  consideration 
the  case  upon  the  Statute  of  Frauds,  the  question  in  the  cause 
between  the  parties  is,  whether  the  agreement  come  to  on  the  28th 
of  January,  1842,  was  final  or  not;  and  whether  the  conditions 
as  to  the  title  under  which  the  estate  was  to  be  bought  and  sold 
remained,  on  and  after  that  day,  to  be  settled,  in  order  to  make  a 
final  agreement  between  the  parties. 

It  is  now  settled  that  the  communications  between  a  party  and 
his  professional  adviser  may  be  privileged  where  the  solicitor  is  the 
party  interrogated,  although  they  do  not  relate  to  any  litigation 
either  commenced  or  anticipated :  Desborough  v.  Rawlins  (i),  Sawyer 
V.  Birchviore  (2),  Herring  v.  Cloberyis),  Jones  v.  Pugh(4).  The 
extent  of  the  privilege  accorded  to  such  communications,  where  the 
client  and  not  the  solicitor  is  interrogated,  has  been  the  subject  of 
frequent  controversy,  and  was  almost  unsettled  so  lately  as  the 
cases  of  Preston  v.  Carr  (5)  and  Newton  v.  Berresford  (6). 

The  first  point  decided  upon  this  subject  was,  that  communica- 
tions between  the  solicitor  and  client,  pending  litigation  and  with 
[  ♦125  ]  reference  to  such  litigation,  were  privileged :  *upon  this  there  is 
not  at  this  day  any  question.  The  next  contest  was  upon  communi- 
cations made  before  litigation,  but  in  contemplation  of,  and  with 
reference  to,  litigation,  which  was  expected,  and  afterwards  arose ; 
and  it  was  held  that  the  privilege  extended  to  these  cases  also. 
A  third  question  then  arose  with  regard  to  communications  after 
the  dispute  between  the  parties,  followed  by  litigation,  but  not  in 

(1)  45  E.  E.  320  (3  My.  &  Cr.  515).  (5)  1    Y.    &  J.  175;  overruled,  see 

(2)  44  E.  E.  93  (3  My.  &  K.  572).  post,  p.  232. 

(3)  Ph.  91.  (fi)  1  Younge,  378;   oyemiled,  see 

(4)  Ph.  96.  voat,  p.  232. 
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contemplation  of,  or  with  reference  to,  that  litigation ;  and  these 
communications  were  also  protected:  Bolton  v.  Corporation  oj 
Liierpool(l)^  Hughes  v.  Biddulph{2),  Vent  v.  Pacey{s),  Clagett  v. 
Phillips  (4).  A  fourth  point  which  appears  to  have  called  for 
decision  was  the  title  of  a  defendant  to  protect  from  discovery  in 
the  snit  of  one  party  cases  or  statements  of  fact  made  on  his  behalf, 
by  or  for  his  solicitor  or  legal  adviser,  on  the  subject-matter  in 
question,  after  litigation  commenced,  or  in  contemplation  of  litiga- 
tion on  the  same  subject,  with  other  persons,  with  the  view  of 
asserting  the  same  right.  This  was  the  case  of  Combe  v.  The 
Corparatimi  of  London  (5).  The  question  in  that  suit  was  the  right 
of  the  corporation  to  certain  metage  dues,  and  the  answer  stated 
that  other  persons  had  disputed  the  right  of  the  corporation  to 
metage,  and  that  they  had  in  their  possession  cases  which  had 
been  prepared  with  a  view  to  the  assertion  of  their  rights  against 
such  other  parties,  in  contemplation  of  litigation,  or  after  it  had 
actually  commenced.  Sir  J.  L.  Knight  Bbuce  held,  that  those 
cases,  relating  to  the  same  question,  but  having  reference  to 
disputes  with  other  persons,  were  within  the  privilege;  and  I 
perfectly  concur  in  that  decision. 

The  case  which  is  now  before  me  is  not  within  any  of  the  cases 
which  I  have  stated.  I  am  asked  to  carry  the  ^privilege  further 
than  any  of  those  decisions  have  carried  it. 

In  this  case,  whilst  the  treaty  for  the  sale  and  purchase  of  an 
estate  was  in  progress,  (according  to  the  defendant's  version  of  the 
case), — after  the  treaty  had  become  ripened  into  a  perfect  contract, 
(according  to  the  plaintiff's  view  of  it), — but,  certainly,  (according 
to  the  representation  of  both  parties),  before  any  dispute  had 
arisen,  the  defendant  from  time  to  time  consulted  his  solicitor  on 
the  subject,  and  written  communications  passed  between  them. 
The  question  is,  whether  these  communications  are  privileged, 
regard  being  had  to  the  circumstance  that  they  took  place  before 
any  dispute  arose,  though  with  reference  to  the  very  subject  in 
respect  of  which  that  dispute  has  since  arisen. 

If  the  matter  were  res  Integra,  I  should  scarcely  hesitate  to  decide 
in  favour  of  the  privilege.  The  reasoning  which  applies  to  the  case 
of  discovery  sought  from  the  solicitor,  and  which  I  take  from  the 
case  of  Oreenough  v.  Gaskell  (6),  would  apply  with  equal  force  to 

(1)  36  R.  E.  251  (1  My.  &  K.  88).  (4)  60  R.  R.  47  (2  Y.  &  0 .0.  C.  82). 

(2)  28  R.  R.  46  (4  Russ.  190).  (5)  57  R.  R.  482  (1  Y.  &  0.  C.  0. 
(3^  4  Riifis.  193.    A  case  similar  to      631). 


rx)RD  Wal- 

8INUMAM 

r. 

GOODBIOKB. 


[  •126  ] 


Hughe*  y.  BiddtUph, 


(6)  36  R.  R.  258  (1  My.  &  K.  103\ 
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Lord  Wal- 

SINCiHAM 

V. 

GOODRICKE. 


[  M27  ] 


the  case  of  discovery  sought  from  the  client  in  this  case.  **  If 
(said  the  Lord  Chancellor)  the  privilege  did  not  exist  at  all,  every 
one  would  be  thrown  upon  his  own  legal  resources;  deprived  of  all 
professional  assistance,  a  man  would  not  venture  to  consult  any 
skilful  person^  or  would  only  dare  to  lell  his  counsellor  half  his 
case.  If  the  privilege  were  confined  t  /  ?ommunication8  connected 
with  suits  begun,  or  intended,  or  expec .  d,  or  apprehended,  no  one 
could  safely  adopt  such  precautions  as  /  ght  eventually  render  any 
proceedings  successful,  or  all  proceedings  superfluous."  The  same 
opinions  are  reiterated  in  Bolton  v.  Corporation  of  Liverpool  {i)y 
which  was  not  the  case  of  an  application  against  the  solicitor,  but 
against  the  client  ^himself.  These  authorities  are  strongly  in 
point.  To  me,  in  the  absence  of  authority  to  the  contrary,  it  would 
appear  that  the  privilege  must  be  allowed,  or  no  one  can  be  safe : 
a  party  must  otherwise  be  his  own  lawyer.  The  question,  however, 
has  been  too  often  the  subject  of  consideration  in  courts  of  equity 
to  admit  of  its  being  dealt  with  (by  me  at  least)  as  an  open  question. 
The  case  of  Radcliffe  v.  Fursman  (2)  is  commonly  referred  to  as  the 
leading  case  upon  the  subject.  In  that  case,  the  respondent  Furs- 
man  sought,  by  her  bill  in  Chancery,  to  recover  from  the  defendant 
the  payment  of  a  legacy,  and  of  two  bond  debts.  The  bill  charged 
that  the  appellant  well  knew  or  believed  that  the  bonds  were  never 
paid,  and,  as  demonstration  thereof,  that  the  appellant  himself,  or 
some  person  on  his  behalf,  so  declared  or  stated  in  some  case  for 
the  opinion  of  counsel;  and  prayed  a  discovery.  The  appellant 
demurred  to  so  much  of  the  bill  as  required  him  to  discover  the 
alleged  case,  the  name  of  the  counsel,  and  the  opinion  given  upon 
the  case.  The  demurrer  was  overruled  as  to  the  first  point,  but 
allowed  as  to  the  second  and  third  by  Lord  King  ;  and  the  decision 
^was  affirmed  in  the  House  of  Lords. 

This  decision  has  been  disapproved  by  almost  every  Judge  under 
whose  notice  it  has  been  brought,  and  the  Courts  have  almost 
uniformly  declared  that  it  ought  not  to  be  extended :  but,  as  Lord 
Brougham  intimated  in  Bolton  v.  Corporation  of  Liverpool  (3),  that 
being  a  decision  of  the  House  of  Lords,  there  is  no  alternative 
but  submission  to  whatever  that  case  has  decided.  Now,  upon  that 
case  I  presume  to  observe,  that  the  discussions  which  the  subject 
of  professional  confidence  has  undergone  in  modern  cases  plainly 
show,  that,  at  the  time  that  case  was  decided,  the  subject  was  not 


(1)  36  E.  B.  at  p.  255  (1  My.  &  K.  94). 

(2)  2  Br.  P.  0. 514,  Tom.  ed. :  see  36 


B.  B.  256. 
(3)  36  B.  B.  at  p.  256  (1  My.  &  E.  95). 
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developed  to  the  same  extent  as  it  is  at  the  present  day ;  and  it 
^may  admit  of  a  question,  whether  the  doctrine  of  professional 
confidence,  as  clearly  established  by  modern  cases,  can  be  reconciled 
in  principle  with  the  decision  in  Radcliffe  v.  Fiirsman.     I  venture 
also  to  express  a  doubt,  whether  the  order  in  that  case  (an  order 
overruling  a  demurrer)  necessarily  enforces  the  conclusion   that 
the  Courts  should,  upon  motion,  except  in  special  circumstances, 
compel  any  communication  made  by  a  client  to  his  solicitor,  for 
the  purpose  of  obtaining  legal  advice,  to  be  disclosed.     The  defen- 
dant in  that  case  stood  in  a  fiduciary  character  towards  the  plaintiff. 
The  circumstances  under  which  the  case  was  stated  did  not  dis- 
tinctly appear.     It  is  one  thing,  in  a  case  so  circumstanced,  to 
decide,  upon  demurrer,  that  some  answer  should  be  given  to  the 
charges  in  the  bill;  and  another,  to  decide  that  the  defendant 
is  bound   in   every  case  to   give   all   the  discovery   the   plaintiff 
may  have  asked,  as  to  communications  between  himself  and  his 
solicitor.     The  demurrer  admitted  that  the  appellant,  or  some 
person  on  his  behalf,  had  stated  a  case  for  the  opinion  of  counsel, 
and  that  the  case  so  stated  contained  admissions  important  to  the 
case  made  by  the  plaintiff  upon  the  record :  this  was  charged  in 
the  bill  as  evidence  that  the  plaintiff  knew  or  believed  that  the 
bond  was  never  paid.     The  order  overruling  the  demurrer  decided, 
certainly,  that,  in  a  case  so  circumstanced,  the  Court  would  require 
the  defendant  to  give  some  answer  to  the  bill,  at  least  to  the  extent 
of  stating,  upon  oath,  what  the  precise  circumstances  were  under 
which  the  case  was  stated ;  but  that  order  did  not  decide  that  no 
answer  which  the  defendant  could  give  would  entitle  the  case  to 
the  privilege ;  still  less  did  the  order  in  Radcliffe  v.  Fursman  decide 
that  a  defendant  who  had  made  no  admission,  express  or  implied, 
that  he  ever  had  stated  any  case  containing  admissions  favourable 
to  the  plaintiff,  could  be  required  to  set  forth  generally  what 
communications  had  passed  between  him  and  his  solicitor,  for  the 
purpose  of  enabling   the  plaintiff  to  *see  what  he  could  extract 
from  those  communications.    But  that  is  the  effect  of  an  order  for 
the  production  of  documents  admitted  to  be  in  defendant's  posses- 
sion, under  the  general  charges.    I  may  observe  that,  in  principle, 
there  can  be  no  difference  between  cases  stated  for  opinions,  and 
other  communications.    With  the  cases  of  Walker  v.  Wildman  (i) 
(which  is  a  direct  authority  on  the  point,  as  appears  upon  an 
examination  of  the  record)  and  Clagett  v.  Phillips  (2),  the  authorities 
(1)  22  R,  R.  234  (6  Mwld.  47),  (2)  60  B.  B.  47  (2  Y,  &  0.  C,  0,  82), 


Lord  Wal- 

SINOilAM 

Goodricke; 

[  •128  ] 
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LoKD  wal-    in  favour  of  the  defendant  appear  to  end.    I  lay  out  of  the  case  Preston 

SI  NO  HAM 

f.  V.  Carr  and  Newton  v.  Berresford,  as  being  overruled  by  Hughes  v. 

GooDRiCKK.  Biddnlph,  Vent  v.  Pacey,  and  Bolton  v.  The  Corporation  of  Liverpool. 
The  cases  of  Preston  v.  Cai-r  and  Newton  v.  Berres/oi'd  are  important 
only  as  showing,  by  comparison  with  later  cases,  the  strong  disposi- 
tion of  the  Courts  to  place  the  doctrine  of  professional  confidence  on 
a  broader  basis  than  it  stood  upon  prior  to  those  later  cases. 

In  Hughes  v.  BiddiUph  and  in  Garland  v.  Scott  {i)^  the  orders  in 
terms  would  not  include  communications  taking  place  before  the 
dispute  arose ;  but  whether  the  orders  were  in  fact  so  worded  as 
not  to  go  beyond  what  the  particular  case  required  does  not  appear. 
In  Vent  v.  Pacey,  many  letters  were  stated  to  have  been  written 
by  the  client  to  his  solicitor,  which  were  not  protected ;  but  it  is 
observable,  that  one  only  of  those  letters  was  stated  to  have  been 
written  in  confidence,  after  the  dispute  had  arisen ;  and  the  argu- 
ment, as  well  as  the  order  protecting  that  document,  was  confined 
to  that  alone;  being,  in  fact,  the  only  document  for  which  protection 
was  claimed.  However,  in  Bolton  v.  The  Corporation  of  Liver- 
[*130]  pool  (2),  two  old  cases  prepared  without  reference  *to  the  existing 
proceedings,  were  ordered  to  be  produced ;  and  in  Story  v.  Lord 
George  Lenox  (s),  Lord  Langdalb's  opinion  is  clearly  expressed, 
that  a  case  not  stated  with  reference  to  existing  disputes  is  not 
privileged;  and  I  cannot  but  think  his  decision  in  Greenlaw  v. 
King  (4)  affirms  the  same  proposition,  notwithstanding  he  apparently 
relies  in  his  judgment  upon  the  circumstance,  that  the  case  in 
question  was  not  stated  by  the  defendant  to  his  own  solicitor. 

It  is  unnecessary  that  I  should  examine  the  modem  cases  any 
further :  they  are  all  of  familiar  reference,  and  are  stated  in  the 
text  books.  Notwithstanding  the  disapprobation  of  the  doctrine 
supposed  to  be  established  by  Radcliffe  v.  Fursman,  expressed  in 
the  cases  of  Walker  v.  Wildman,  Preston  v.  Ca7T,  and  Bolton  v. 
Corporation  of  Liverpool,  as  reported  before  the  Lord  Chancellor, 
I  cannot  feel  myself  at  liberty  to  do  otherwise  than  hold,  that  if  the 
professional  privilege  is  to  be  extended  beyond  the  limits  to  which 
the  order  of  the  Court  has  already  extended  it,  the  order  which  does 
so  ought  to  emanate  from  higher  authority  than  mine. 

I  have  gone  at  length  into  the  subject,  because  I  believe  I  am 
correct  in  saying,  that  ,in  no  reported  case  before  any  Lord 
Chancellor,  does  it  appear  that  the  Court  was  called  upon  by  the 

(1)  3  Sim.  396.  (3)  43  E.  B.  258  (1  My.  &  Or.  625). 

(2)  3  Sim.  467 ;  see  36  E.  E.  at  p.  252.  (4)  49  E.  E.  310  (1  Beav.  187). 
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actaal  circumstances  of  the  case  to  decide  that  commanications  like 
those  before  me  might  not  be  privileged.  The  orders  for  production 
in  Bolton  V.  Corporation  of  Liverpool,  and  in  other  cases,  were  made 
in  the  Court  below,  and  submitted  to  upon  the  authority  of  Rod- 
cUfe  v.  Fursman.  I  am  of  opinion  that  the  privilege,  so  far  as  the 
cases  warrant  it,  ought  *to  be  upheld.  Any  part  of  the  letters 
which  contains  legal  advice  or  opinions  may  be  protected,  if  the 
fact  is  brought  before  the  Court  by  affidavit. 


Loud  Wal- 

HINOHAM 

r. 

GOODRIGKB. 


[  MSI  J 


The  mayor,   ALDERMEN,   and   BURGESSES  of 
GLOUCESTER  v.  WOOD. 

3  Hare,  131—157 ;  S.  0.  13  L.  J.  Ch.  54  ;  7  Jur.  1125,  1151 ;  affirmed  on  appeal 
by  the  House  of  Lords,  sub  nom.  Mayor,  Ac,  of  OlououUr  y.  Oshcm, 
1  H.  L.  C.  272—286.) 

A  testator,  by  his  will,  gave  to  his  executors  beneficially  all  his  property 
which  he  might  not  dispose  of,  subject  to  his  debts,  and  any  bequests  which 
he  might  afterwards  make ;  and  made  a  codicil  of  a  later  date  in  these 
words:  *'  In  a  codicil  to  my  will,  I  gave  to  the  corporation  of  Gloucester 
140,000/.  In  this,  I  wish  my  executors  would  give  60,000/.  more  to  them 
for  the  same  purpose  as  I  have  before  named."  No  other  codicil  was  found 
containing  any  bequest  to  or  mention  of  the  corporation.  On  a  bill  by  the 
corporation,  against  the  executors,  and  the  Attorney-Qeneral^  for  the  pay- 
ment of  the  140,000/.  and  60,000/.,  and  to  have  the  interest  of  the  corpora- 
tion therein  declared:  Held,  that  the  purpose  of  both  legacies  must  be 
deemed  to  have  been  the  same,  and  to  have  been  expressed  in  the  codicil 
referred  to,  as  giving  the  first  legacy. 

That  a  bequest  of  a  legacy  to  an  individual  for  a  purpose  expressed  else- 
where, which  purpose,  from  some  unexplained  cause,  is  unknown  to  the 
Court,  creates  such  an  uncertainty,  that  a  court  of  construction  cannot 
declare  the  intention  of  the  testator. 

That,  although  it  was  improbable  that  the  legacies  to  the  corporation 
were  given  in  trust  for  a  private  person,  yet  there  being  no  legal  presump- 
tion that  such  was  not  the  purpose  referred  to,  the  Court  could  not  presume 
that,  because  the  legatee  was  a  corporation,  the  legacy  was  therefore  upon 
a  charitable  trust  to  which  uncertainty  of  object  would  be  no  objection. 

That  it  being  the  duty  of  the  executors  to  protect  the  interests  of  the 
residuary  legatees  against  the  claims  of  other  persons  on  the  estate,  the 
circumstance  that  the  executors  were  also  residuary  legatees  was  immaterial 
to  the  case. 

After  dismissal  of  a  bill  for  a  legacy,  the  plaintiff  applied  to  stay  the 
transfer  out  of  Court,  pending  an  appeal  from  the  decree,  of  a  sum  of  stock 
which  stood  to  the  credit  of  the  cause  ;  and  the  Court  ordered  that,  on  the 
plaintifEs  undertaking  to  submit  to  any  order  the  Court  might  thereafter 
make  for  payment  of  interest  or  costs,  the  transfer  of  the  fund  should  be 
stayed,  with  liberty  to  the  defendants  to  apply  for  transfer,  upon  security 
to  be  given  by  them. 

James  Wood,  of  the  city  of  Gloacester,  made  two  testamentary 
instraments,  dated,  respeotively,  the  2nd  *and  8rd  of  December, 


1843. 

J^ly  26,  27, 

28,29. 

Nat.  A. 

WlORAM, 

V..C. 

On  Appeal. 

1846. 

Ihh.  9, 10, 16, 

17,  23,  24. 

1847. 
Mareh  10. 
June  28. 
July  21. 

Souse  of 
Lords, 

Lord 
Ltndhurst. 

Lord 
Bbouohak. 

Lord 
Gakpbsli.. 

[131] 
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Th£  Ma  yob, 
Aldbrmen 

AND  BUB- 

g  esses  op 

Gloucester 

r. 

Wood. 


[  -ISS  ] 


1884,  which  were  admitted  to  probate,  as  containing  his  will,  and 
were  then  described  as  paper  writings  marked  A.  and  B.  The 
testator  also  made  a  third  testamentary  paper,  dated  July,  1835, 
which  was  also  admitted  to  probate,  as  a  codicil  to  the  will. 

Paper  A.  was  as  follows :  *'  Instructions  for  the  will  of  me, 
James  Wood,  Esq.,  of  Gloucester.  I  request  my  friends,  Alderman 
Wood,  of  London,  M.P.,  John  Chadbom,  of  Gloucester,  Jacob 
Osborne,  of  Gloucester,  and  John  S.  Surman,  of  Gloucester,  to  be 
my  executors,  and  I  appoint  them  executors  accordingly;  and 
I  desire  that  they  will  take  possession  of,  and  retain  to  themselves, 
all  my  ready  money,  securities,  and  personal  estate,  subject  to  the 
payment  of  my  just  debts,  and  such  legacies  as  I  may  hereafter 
direct ;  and  with  respect  to  my  real  estate,  I  shall  dispose  of  the 
same  to  such  persons  and  in  such  parts  as  I  shall,  by  my  writing 
indorsed  herein,  direct.  Witness  my  hand,  this  2nd  of  December, 
1884,  Jambs  Wood." 

Paper  B.  was  as  follows  :  "  I,  James  Wood,  Esquire,  do  declare 
this  to  be  my  will,  for  disposing  my  estate  as  directed  b^^  my 
instructions.  I  declare  my  wish  that  my  executors  shall  have  all 
my  property  which  I  may  not  dispose  of,  and  that  all  my  estates 
real  and  personal  shall  go  amongst  them  and  their  heirs,  in  equal 
proportions,  subject  to  my  debts  and  to  any  legacies  or  bequests 
of  any  part  thereof,  if  any,  which  I  may  hereafter  make.  In 
witness  whereof  I  have  to  this  my  last  will  set  my  hand,  this 
8rd  day  of  December,  1884.     James  Wood." 

The  codicil,  bearing  the  date  of  July,  1835,  was  in  the  following 
words :  "In  a  codicil  to  my  will,  I  gave  to  the  corporation  of 
Gloucester  140,0001.  In  thisl*wi8h  that  my  executors  would  give 
60,000Z.  more  to  them  for  the  same  purpose  as  I  have  before 
named.  I  would  also  give  to  my  friends,  Mr.  Phillpotts,  50,000L, 
and  Mr.  George  Council,  10,000Z. ;  and  to  Mr.  Thomas  Helps, 
of  Cheapside,  London,  80,000Z. ;  and  Mrs.  Elizabeth  Goodlake, 
mother  of  Mr.  Surman,  and  to  Thomas  Wood,  Smith  Street, 
Chelsea,  each  20,0002. ;  and  Samuel  Wood,  Cleveland  Street, 
Mile  End,  14,000Z. ;  and  the  latter  gentleman's  family,  6,000/.  ; 
and  I  confirm  all  other  bequests,  and  give  the  rest  of  my  property 
to  the  executors  for  their  own  interest.  James  Wood,  Gloucester, 
City  Old  Bank,  July,  1885." 

The  testator  died  on  the  20th  of  April,  1836.  No  testamentary 
paper,  other  than  the  foregoing,  was  proved  or  propounded. 

In  November,  1841,  the  plaintiffs  filed  their  bill   against  Sir 
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Matthew  Wood,  Jacob  Osborne,  and  John  Surman  Surman,  the  The  Mayor, 

surviving  executors  of  the  testator,  praying  an  account  of  what     and  Bur.' 

was  due  for  principal  and  interest  on  the  legacies  of  140,000Z.  and  qloc^c^tL 

60,000/.  and  that  the  defendants  might  admit  assets,  or  that  the       „,  *• 

^  Wood. 

personal  estate  of  the  testator  might  bo  applied  in  a  due  course  of 

administration ;  and  that,  if  necessary,  the  rights  and  interests  of 
tbe  plaintiffs  in  the  said  legacies  might  be  ascertained  and  declared ; 
and  that  a  sufficient  part  of  the  stock  (part  of  the  personal  estate 
of  the  testator  thereinbefore  referred  to)  might  be  transferred  into 
Court,  to  answer  what  might  be  found  due  for  principal  and  interest 
on  the  said  legacies. 

The  bill  was  afterwards  amended  by  adding  the  Attorney-General 
as  a  defendant,  and  charging  that  he  claimed  some  interest  in  the 
matters  in  question. 

The  defendants  answered  separately.    They  stated  it  to  be  their       [  134  ] 
belief,  that  the  codicil,  dated  July,  1835,  was  a  forgery,  notwith- 
standing that  the  executors,  in  obedience  to  the  order  in  Council, 
made  on  the  appeal  from  the  Prerogative  Court  of  the  Archbishop 
of  Canterbury,  had  taken  or  accepted   probate  thereof,  together 
with  the  papers  A.  and  B.     They  denied  that  the  plaintiffs,  as 
constituting  the  corporation,  or  in  any  other  character  or  manner, 
were  entitled  to  the  said  legacies ;  for  they  said  that,  if  the  testator 
ever  gave  any  such  legacies,  the  purposes  or  purpose  for  which 
such  legacies  were  given  were  not,  or  was  not,  and  could  not  be, 
ascertained;  and,  therefore,  that  the  same  were  or  was  wholly 
void,  and  there  was  no  one  who  was,  or  could  claim  to  be,  entitled 
thereto.     The  defendant  John  Surman  Surman,  moreover,  sub- 
mitted, that  the  legacy  of  140,0002.  must  be  deemed  to  be  revoked 
by  the  revocation  of  the  alleged  codicil,  referred  to  in  the  codicil 
or  paper  writing  of  July,  1835  ;  and  that  it  must  be  presumed  that 
such  alleged  codicil  was  revoked  by  the  testator  in  his  lifetime, 
from  the  circumstance  that  it  had  not  been  discovered  after  his 
death.     The  defendants,  the  executors,  admitted  assets ;  and,  sub- 
sequently, a  sum  of  stock  sufficient  to  answer  the  legacies  and 
costs,  was  transferred  to  the  credit  of  the  cause,  without  prejudice 
to  any  question  therein. 

The  answer  of  the  Attorney-General  made  no  specific  claim,  but 
submitted  the  question  to  the  Court. 

At  the  hearing,  Sir  Thomas  WUde,  Mr.  Swanston^  Mr.  Humphrey ^ 
Mr.  Baily,  and  Mr.  James  Wilde,  for  the  plaintiffs. 


2S6 


1848.     CH.     8  HARE,  185—187. 


rR.B. 


Thk  Mayor, 

Alderubn, 

AND  Bur. 

Q1BB8E8  0F 

Gloucester 

Wood. 
[135] 
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The  points  relied  upon  in  the  argument  are  distinctly  considereil 
in  the  judgment.  On  the  construction  of  the  codicil,  [numerous 
authorities  were  cited  on  behalf  of  the  plaintiffs,  to  which  his 
Honour  thought  it  unnecessary  to  refer,  since  they  did  not  conflict 
with  his  decision] ;  and,  on  the  point  that,  after  the  passing  of  the 
Municipal  Corporation  Act  (i),  which  received  the  Royal  assent  in 
September,  1885,  the  property  of  the  corporation  was  held  for  pablic 
and  charitable  purposes :  Attorney-Oeneral  v.  AapinaU  (2). 

Mr.  Twisa  and  Mr.  Wray,  for  the  Attorney-General  [in  support 
of  the  legacies  cited  :  Attorney-Qeneral  v.  Heelis  (a).  Trustees  of  the 
British  Museum  v.  White  (4),  and  other  cases]. 

The  Solicitor-General,  Mr.  Tinney,  Mr.  F.  Kelly,  Mr.  Walker^ 
Mr.  HomiUy,  Mr.  Hodgson,  Mr.  James  Parker,  and  Mr.  JoUiffe, 
for  the  several  defendants,  in  support  of  the  grounds  of  defence 
stated  by  their  answers,  [cited  Stubbs  v.  Sargon  (6),  Mills  v.  Farmer  (6), 
Moggridge  v.  Thackwell  (7) ,  Dashwood  v.  Peyton  (s),  Adams  v. 
Adams  (9),  King  v.  Denison  (lO),  Shelley  v.  Bryer  (il),  Browne  v. 
YeaU  (12),  James  v.  AUen  (la),  and  other  cases]. 

The  Vicb-Ghanoellor  (after  stating  the  parties  to,  and  the  sub- 
ject of,  the  suit,  and  the  words  of  the  three  testamentary 
papers) : 

By  the  statements  in  the  bill,  and  the  admissions  in  the  answers, 
it  appears  that  the  three  papers  have  been  admitted  to  probate, 
and  no  other.  The  papers  A.  and  B.  are  material  only  to  be  men- 
tioned in  this  case,  on  the  ground  that  they  throw  no  light  what- 
ever upon  that  part  of  the  third  paper, — the  codicil,  dated  July, 
1885,  under  which  the  plaintiffs  claim.  This  codicil  refers  to  a 
former  codicil  which  is  not  forthcoming.  It  is  not  produced,  nor 
is  its  absence  in  any  way  accounted  for,  or  attempted  *to  be 
accounted  for  in  the  bill.  The  bill  simply  states  the  existence  and 
probate  of  the  three  papers  I  have  read,  and  prays  payment  of  the 
legacies  of  140,000Z.  and  60,000Z.  therein  mentioned,  upon  the 
construction  of  the  language  of  the  third  and  last  of  these  papers. 


(1)  5  &  6  Will.  IV.  c.  76  [rep.  45  & 
46  Vict.  c.  50,  8.  5]. 

(2)  45  B.  B.  142  (2  My.  &  Or.  613). 

(3)  25  B.  B.  153  (2  Sim.  &  St.  67). 

(4)  25  B.  B.  270  (2  Sim.  &  St.  595). 

(5)  44  B.  B.  251  (3  My.  &  Cr.  507). 

(6)  13  B.  B.  247  (1  Mer.  55,  99). 


(7)  6  B.  B.  76  (7  Ves.  36). 

(8)  11  B.  B.  145  (18  Ves.  27,  41). 

(9)  58  B.  B.  181  (1  Hare,  537). 

(10)  12  B.  B.  227  (1  V.  &  B.  272). 

(11)  23  B  B.  32  (Jac.  207). 

(12)  6  B.  B.  78,  n.  (7  Ves.  50,  n.). 

(13)  17  B.  B.  4  (3  Mer.  17). 
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The  three  defendants,  the  executors,  have  filed  separate  answers.  The  mator, 
Sir  Matthew  Wood,  by  his  answer,  states  his  belief  that  no  such  .^d  bur-' 
codicil  as  that  which  is  referred  to  in  the  codicil  of  July,  1885,  ever  q^^^^tJh 
existed,  and  that  the  codicil  of  July,  1885,  itself,  notwithstanding  it  ^^ 

baa  been  admitted  to  probate,  is  a  forgery,  and  not  the  genuine  act 
of  the  testator.  It  is  admitted,  however,  on  his  part,  and  properly 
admitted,  that  this  Court,  for  the  purposes  of  the  present  suit,  must 
treat  the  codicil  of  July,  1885,  as  the  testamentary  act  of  the 
testator.  And  he  rests  his  defence  to  the  plaintiffs'  claim  upon 
this  single  ground, — that,  if  the  testator  ever  gave  any  such  legacies 
as  the  plaintiffs  claim,  the  purpose  for  which  such  legacies  were 
given  is  not  and  cannot  be  ascertained,  and  that  the  same  are, 
therefore,  wholly  void,  and  no  one  can  claim  to  be  entitled  thereto. 
The  answer  of  the  defendant  Jacob  Osborne  is  in  substance  the 
same  as  that  of  Sir  Matthew  Wood. 

The  defendant  John  Surman  Surman,  by  his  answer,  also  insists 
that  the  legacies  are  void  for  uncertainty,  for  the  same  reasons  as 
are  relied  upon  by  the  other  defendants ;  and  he  makes  another 
point :  he  insists  that  if  a  certain  construction  can  be  given  to  the 
codicil  of  July,  1885,  yet  the  legacy  of  140,000Z.  must  be  deemed 
to  be  revoked  by  the  revocation  of  the  alleged  codicil  referred  to  in 
the  paper  writing  of  July,  1885,  by  the  testator,  in  his  lifetime ; 
which  last-mentioned  revocation  (he  insists)  must  be  presumed 
from  the  circumstance  *of  such  alleged  codicil  not  having  been  [  ^138  ] 
discovered  since  the  death  of  the  testator. 

The  Attorney 'General  has  filed  a  merely  formal  answer. 
The  defence  founded  upon  the  supposed  revocation  of  the  codicil 
referred  to  in  the  paper  of  July,  1885,  was  relied  upon  in  argument 
by  the  counsel  for  each  of  the  defendants;  and  it  was  further 
insisted  in  argument  that  if  the  legacy  of  140,000Z.  was  revoked  in 
the  way  suggested,  the  legacy  of  60,0002.  must  fail  also, — the  argu- 
ment being,  that,  upon  the  true. construction  of  the  codicil  of  July, 
1885,  the  purpose  for  which  the  legacy  of  6O,000Z.  was  given  was 
the  same  as  that  for  which  140,000Z.  was  given, — that,  by  the 
revocation  of  the  legacy  of  the  140,0002.,  the  purpose  for  which  it 
was  given  was  necessarily  revoked,  and  that  the  purpose  for  which 
the  legacy  of  60,0002.  was  given  was  thereby  revoked  also. 

In  considering  the  arguments  which  were  addressed  to  me,  I  am 
not  opposing  myself  to  any  argument  which  was  urged  on  the  part 
of  the  plaintiffs  when  I  say  that,  for  the  purpose  of  determining 
whether  the  plaintiffs  have  made  out  a  vrimd  Jacie  case  for  the 
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Xhb  Matob,    decree  they  ask,  I  am  bound  wholly  to  exclude  from  my  considera- 
AND  Bub-*    tion  the  litigation  in  another  Court  which  preceded  the  admission 

GL^rexKB   *^  probate  of  the  three  documents  that  have  finally  been  established 
«•  as  constituting  the  last  will  of  the  testator.     In  saying  this,  I  do 

not  mean  to  intimate  any  opinion  upon  the  question  whether  the 
admission  of  the  codicil  of  July,  1885,  to  probate,  must  absolutely 
and  in  every  imaginable  case  have  precluded  a  court  of  construction 
from  adverting  to  the  circumstances  under  which  the  codicil 
[  *i^9  ]  therein  referred  to  may  have  disappeared,  *if  those  circumstances 
had  been  pleaded  and  brought  before  it ;  nor  do  I  mean  to  decide, 
that,  if  the  plaintiffs  should,  upon  the  true  construction  of  the 
codicil  of  July,  1886,  have  made  out  a  pnnul  facie  case  for  the 
decree  they  ask,  and  it  should  become  my  duty  to  consider  the 
question  of  implied  revocation  (relied  upon  in  Surman's  answer), — 
it  might  not  be  proper,  before  giving  effect  to  that  part  of  the 
defence,  to  inquire  into  the  circumstances  under  which  the  docu- 
ment so  referred  to  is  not  forthcoming.  I  mean  only  to  say 
that,  in  considering  whether  the  plaintiffs  have  made  a  prima 
facie  case,  I  hold  myself  bound  upon  these  pleadings  to  consider 
the  plaintiffs  as  admitting  that  no  circumstances  are  known 
respecting  the  missing  codicil,  or  if  known,  that  there  are  no 
circumstances  proper  to  be  adduced  for  the  purpose  of  affecting, 
by  legal  presumptions  or  otherwise,  the  construction  and  effect  of 
the  papers  which  are  before  me. 

I  think  it  right  also  to  observe,  with  reference  to  some  observations 
which  were  made  at  the  Bar,  that  I  must  consider  this  case  as 
wholly  unaffected  by  the  circumstance  that  the  executors  of  the 
testator  are  also  his  residuary  legatees.  By  a  rule  of  this  Court, 
not  in  accordance  with  its  practice  in  some  other  cases,  the  pro- 
tection of  the  interests  of  residuary  legatees,  against  the  claims  of 
pecuniary  and  specific  legatees,  devolves  wholly  upon  the  personal 
representatives  of  the  testator ;  the  residuary  legatees  not  being 
parties  upon  the  record.  If,  therefore,  the  residuary  legatees  in 
this  case  had  been  other  persons  than  the  executors,  it  would  have 
been  the  bounden  duty  of  the  executors,  on  behalf  of  those  other 
persons,  to  have  urged  against  the  plaintiffs*  claim  every  argument 
which  was  necessary  to  a  fair  trial  of  that  claim,  and  to  insure  the 
correct  judgment  of  the  Court  upon  it.  And  if,  in  such  a  case,  it 
[  •HO  ]  would  *have  been  the  duty  of  the  executors  to  defend  their  testator's 
estate  against  the  plaintiffs'  claim,  I  cannot  possibly  hold  that  their 
conduct  is  open  to  impeachment  or  observation,  only  because,  being 
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themselves  the  residuary  legatees  of  the  testator,  they  have  adopted  Thb  Matob, 

a  like  course  of  argument.  and  Bur- 

Taking  these  two  propositions  as  a  basis  upon  which  my  judgment  q^oucmtbb 

ill  this  case  should  be  founded,  I  shall  proceed  to  state  the  grounds  ^ 

Wood. 

upon  which  I  have,  certainly  with  very  great  regret,  come  to  the 
conclusion,  that  the  testamentary  papers  of  the  late  Mr.  James 
Wood,  now  before  me,  do  not  enable  me,  with  judicial  certainty,  to 
know  and  declare  what  the  intentions  of  the  testator  were  respecting 
the  legacies  in  question. 

In  order  that  the  precise  ground  of  the  conclusion  to  which  I 
have  come  may  be  understood,  I  shall  first  consider  the  plaintiffs' 
claim  to  the  60,0002. ;  and  shall  do  so  in  the  first  instance  upon  the 
assumption  that  the  plaintiffs  are  private  individuals,  and  not  a 
municipal  corporation. 

The  first  question,  then,  which  in  this  view  of  the  case  naturally 
arises  is,  whether,  if  a  testator  should  by  a  codicil  bequeath  a 
legacy  to  an  individual,  *'  for  the  same  purpose  as  he  had  before 
named,'*  and  it  should  not  appear  when  or  by  what  means  the 
purpose  was  declared,  or  what  the  purpose  was,  this  Court  could 
decree  payment  of  the  legacy  to  the  individual  named  for  his  own 
absolute  use  and  benefit,  for  such  would  necessarily  be  the  decree 
of  the  Court  if  made  in  the  plaintiffs'  favour. 

Now,  I  do  not  deny  that  a  legacy  to  an  individual ''  for  a  purpose  " 
is  consistent  with  his  taking  that  legacy  for  *his  own  use  and  [  ^^^^  ] 
benefit.  A  legacy  for  the  purpose  of  advancing  an  individual  in 
life,  for  the  purpose  of  enabling  him  the  better  to  maintain  and 
educate  his  family,  or  for  any  other  purpose  simply  beneficial  to  the 
party  named,  are  familiar  cases  illustrating  this  proposition :  Benson 
V.  miittmn(i).  In  a  late  case  before  myself,  I  had  occasion  to 
apply  that  principle  (2).  It  cannot,  however,  be  denied  that,  the 
same  expression  is, — to  say  the  least, — equally  consistent  with  the 
supposition  that  the  purpose  may  have  been  a  trust  for  some  other 
than  the  individual  named  as  a  legatee  in  the  will.  I  cannot, 
indeed,  refuse  the  defendants  the  expression  of  my  concurrence  in 
the  observation,  that  a  legacy  to  an  individual  "  for  a  purpose," — 
contained,  or  to  be  contained,  in  some  other  instrument  not  pro- 
duced or  accounted  for, — is  a  form  of  expression  far  more  consistent 
with  the  supposition  that  a  trust  was  intended,  than  that  the 
intention  was  merely  to  benefit  the  legatee  named, — an  observation 

(1)  :io  B.  R.  113  (5  Sim.  22).  (2)  See  Thorp  v.  Otren,  62  R.  R.  253 

(2  Hare,  607). 
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The  matob,    in  some  degree  strengthened  in  the  present  case  by  the  circamstance 
AKD  BuE-'    tbat  the  codicil  of  July,  1836,  contains  numerous  legacies  to  indi- 

Glotcibtbe   viduals  named,  without  any  direct  impression  of  a  purpose  for 
••  which  any  of  them  is  given.     It  is  not  necessary,  however,  that  I 

should  found  my  conclusion  upon  either  of  the  points  I  have  last 
adverted  to.  The  testator  has  given  a  legacy  of  60,000L,  in  his 
own  language,  "  for  a  purpose  "  not  contained  in  the  paper  giving 
the  legacy,  but  said  to  have  been  expressed  elsewhere;  and  the 
Court,  either  by  the  act  of  the  testator,  or  of  some  other  person,  or 
by  accident  unexplained,  is  prevented  from  knowing  what  that 
purpose  was.  The  language  is,  at  the  least,  equally  consistent  with 
either  of  two  intentions.  In  such  a  case  I  am  clear  that  the 
ordinary  rules  of  construction  acted  upon  in  courts  of  justice  oblige 
[  *H2  J  me  to  declare  that  the  ^uncertainty  which  exists  as  to  the  testator's 
intention  is  such  as  to  prevent  a  court  of  construction  from  saying 
what  that  intention  was,  unless  there  be  some  rule  of  law,  which, 
in  a  case  so  circumstanced,  raises  a  presumption  in  favour  of  one 
or  other  of  the  constructions  of  which  the  words  are  capable,  or 
otherwise  determines  the  right  to  the  legacy. 

Now,  it  was  said  that  in  this  case  such  a  rule  of  law  exists,  raising 
a  sufficient  presumption  in  the  plaintiffs'  favour;  and  cases  of  two 
different  classes  were  referred  to,  the  principles  of  which  it  was  said 
cleared  the  case  of  that  uncertainty  which,  upon  the  words  of  the 
codicil  alone,  must,  I  think,  be  admitted  to  affect  it.  The  principle 
referred  to  upon  the  authority  of  one  class  of  cases  was  this:  that  a 
court  of  construction  is  never  to  presume  a  trust.  In  support  of  this 
proposition  the  case  of  Cook  v.  Fountain  (i)  was  cited.  The  cases 
next  relied  upon  were  those  in  which  the  Court  has  had  to  consider 
the  effect  of  precatory  words  in  a  will,  in  which  cases  it  is  undoubtedly 
true,  that,  if  there  be  uncertainty  as  to  the  person  in  whose  favour 
the  recommendation  is  expressed,  or  in  the  amount  of  interest  that 
person  is  to  take,  the  legatee  may  claim  the  whole  for  his  own  benefit. 
Upon  the  cases  I  have  referred  to,  the  plaintiffs  founded  the 
general  proposition,  that  if  a  will  contains  an  absolute  gift  to  an 
individual,  that  mdividual  must  take  for  his  own  benefit,  unless  by 
other  parts  of  the  will  that  absolute  gift  is  with  certainty  reduced 
to  a  trust.  Now,  after  repeated  consideration  of  this  case,  it  appears 
to  me,  as  it  did  during  the  argument,  that  the  cases  referred  have 
no  appUcation  to  a  case  like  that  before  me.  Those  cases  suppose 
[  *]43  I      the  whole  intention  of  *the  testator,  so  far  as  he  has  committed  it 

(1)  '6  Swanst.  585,  591. 
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to  writing,  to  be  before  the  Court.    In  such  cases  it  may  be  right  (in  The  Mayor, 

At  drrmrw 

the  first  class  referred  to)  to  hold  that  a  gift  in  one  part  of  a  will  to     and  Bur-' 

an  individual,  in  terms  which,  if  uncontrolled  by  the  context,  would  qlotcmter 

give  him  an  absolute  interest,  shall  not  be  reduced  to  a  trust  by  ^• 

^         Wood. 
equivocal  expressions  in  another  part  of  the  will.     And  (in  cases  of 

the  second  class)  it  may  be  a  sound  rule  of  law  that  a  gift  which,  if 

uncontrolled  by  the  context,  would  give  an  absolute  interest,  shall 

not  be  reduced  to  a  trust  by  a  mere  recommendation  to  the  legatee 

to  give  an  unascertained  part  of  the  legacy  to  an  individual,  or  any 

part  of  the  legacy  to  an  unascertained  object.     But  I  confess  my 

inability  to  apply  the  reasoning  upon  which  those  cases  are  founded 

to  a  case  like  the  present,  in  which  the  difficulty  arises  from  this  : 

that  the  Court  has  not  the  expressions  of  the  testator  before  it  for 

its  guidance.     I  cannot  accede  to  the  proposition  which  was  urged 

upon  me,   that  because,   in    both   classes  of    cases    referred  to, 

uncertainty  (in  a  sense)  is  the  foundation  of  the  judgment  of  the 

Court  in  favour  of  the  legatee,  excluding  trust, — it  is  immaterial 

what  the  cause  of  uncertainty  in  any  other  case  may  be.     The 

testator  tells  me,  in  the  third  codicil,  that  his  ascertained  intentions 

are  declared  in  another  place :  those  ascertained  intentions  are  not 

before  me;  and  the  plaintiffs'  argument  requires  me  to  believe 

that,  if  those  intentions  were  brought  before  me,  the  case  would 

necessarily  fall  within  one  or  other  of  the  cases  I  have  mentioned. 

Taking  this,  then,  as  the  case  of  a  legacy  to  an  individual,  I  am 

satisfied  I  should  be  making  and  not  expounding  a  will,  if  I  were 

to  give  the  plaintiffs  the  decree  they  ask,  so  far  as  the  60,000/. 

is  concerned. 

Then  does  the  circumstance  that  the  legatee  is  a  municipal 
corporation  make  any  difference  with  respect  to  the  60,(K)0Z.  ? 
The  argument  for  the  plaintiffs  upon  *this  part  of  the  case  was  (in  [  *144  | 
substance),  that  the  legacy  to  the  corporation  must  have  been  :  first, 
— upon  a  charitable  trust, — or  secondly,  for  the  use  and  benefit  of 
the  corporation, — or  thirdly,  upon  trust  for  some  private  individual. 

If  the  first  were  the  right  hypothesis,  no  uncertainty  in  the  object 
of  the  charity  would  prevent  the  Court  from  giving  effect  to  the 
legacy.  Then,  with  respect  to  the  second  supposition,  it  was  said 
that,  as  the  late  statute,  ^  &  6  Will.  lY.  c.  67,  (commonly  called 
the  Municipal  Corporation  Act),  had  subjected  all  property,  held  by 
corporations  for  their  own  benefit,  to  general  public  purposes,  the 
legacy  must  be  held  by  the  corporation  for  some  charitable  use;  and, 
therefore,  that  the  legacy  would  take  effect,  unless  the  supposition 

B.B. — VOL.  LXIV.  10 
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[146] 


that  it  was  given  to  the  corporation  of  Gloucester  as  tmstees  for 
some  private  individual  were  admissible ;  but  this,  it  was  said,  the 
Court  would  not  presume.  I  certainly  do  not  mean  to  say  that  I 
think  it  otherwise  than  highly  improbable  that  this  legacy  should 
have  been  given  to  the  corporation  of  Gloucester  as  trustees  for  a 
private  individual.  Morally  speaking,  I  can  scarcely  bring  myself 
to  doubt  but  that  the  legacy  was  given  for  some  charity  in  terms, 
or  for  some  corporate  purpose.  But,  unless  the  supposition  that  the 
plaintiffs  were  trustees  for  a  private  individual  be  so  improbable  as 
to  raise  a  legal  presumption  against  it,  in  a  case  like  the  present,  I 
am  not  at  liberty  to  reject  the  supposition  that  such  may  have  been 
the  purpose  which  the  testator  tells  me  he  had  before  named.  I  do 
not  presume  that  the  legacy  was  given  to  the  corporation  as  trustees 
for  an  individual ;  but  I  do  not  venture,  as  matter  of  law,  to 
presume  against  such  a  case.  The  absence  of  the  missing  codicil, 
therefore,  is  attended  with  the  same  consequences  in  this,  as  in  the 
assumed  case  of  a  legacy  to  an  individual. 

Then,  with  respect  to  the  140,000/.,  if,  upon  the  fair  construc- 
tion of  the  instrument,  I  am  to  understand  that  this  legacy  was 
given  for  the  same  purpose  as  the  60,0002. ,  the  conclusion  which  I 
have  stated  respecting  the  60,000Z.  will  govern  the  legacy  of 
140,000i.  also. 

Now,  upon  the  construction  of  the  codicil  of  July,  1885,  as 
applied  to  the  purpose  or  purposes  for  which  the  two  legacies  of 
140,0002.  and  60,0002.  were  given,  it  appears  to  me  that  argument 
can  really  avail  little  or  nothing.  The  language  is  simple,  and  the 
understanding  is  at  once  appealed  to  for  its  meaning.  In  the  absence 
of  extrinsic  circumstances  justifying  me  in  raising  a  presumption 
against  the  executors,  (and  this,  for  the  reasons  already  stated,  I 
do  not  think  myself  at  liberty  to  do),  I  think  it  impossible  for  any 
unprejudiced  mind — and  it  is  without  prejudice  I  am  to  decide  this 
case — to  read  the  codicil,  and  entertain  for  a  moment  the  proposi- 
tion that  the  "purpose  named"  respecting  the  60,0002.  was  not 
contained  in  the  codicil  bequeathing  the  140,0002.,  or  that  the 
same  purpose  did  not  apply  to  both.  By  the  codicil  of  July,  1835, 
60,0002.  mo7'e  is  given  to  the  legatee  named  in  the  former  codicil 
upon  the  same  trusts  as  before  named.  I  cannot  upon  such  words 
conclude  otherwise  than  that  the  two  sums  were  to  constitute  an 
O'ggT^egO'te  fund  applicable  to  one  and  the  same  purpose. 

It  was  said  that,  if  I  came  to  this  conclusion,  I  should 
wholly  disappoint  the  intention  of  the  testator.     That  observation 
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obviously  takes  for  granted  the  point  in  dispute.     Assuming  the  Tuk  Matob, 
legacies  not  to  be  revoked,  and  that   the  codicil    referred  to  is     and  mrn^' 
accidentally  lost,  the  intention  of  the  testator  will  undoubtedly  be  q^^^tb 
disappointed,  so  far  as  he  intended  to  diminish  his  residuary  estate  ^^ 

by  the  amount  of  the  legacies  in  question.  But  no  rule  of  law 
*can  be  better  settled  than  this, — that,  unless  the  legatee  intended  [  *146  ] 
to  be  benefited  by  a  particular  bequest  can  be  ascertained,  the  mere 
intention  that  the  residuary  legatees  of  a  testator  should  not  take 
will  be  inoperative.  The  whole  doctrine  of  lapsed  legacies  assumes 
that  the  interests  of  residuary  legatees  are  abridged  only  in  favour 
of  particular  legatees,  and  if  the  particular  legacies  fail,  the 
residuary  legatees  take  the  whole. 

Many  cases  were  cited  during  the  argument,  and  if  my  decision 
was  opposed  to  the  principle  of  those  cases,  it  would  have  been  my 
duty  to  have  gone  through  and  reconciled  (if  I  could)  my  decision 
with  the  obligation  I  am  under  to  follow  established  authorities. 
Bat  my  decision  does  not  impugn  any  of  the  cases  which  have  been 
cited.  With  the  exception  of  one  or  two,  which  I  am  about  to  refer 
to,  I  recognize  the  authority  of  the  cases  which  were  mentioned, 
and  the  principles  which  those  cases  establish.  My  judgment  in 
this  case  proceeds  upon  the  ground  that  the  principles  established 
by  those  cases  do  not  apply  to  the  case  before  me. 

There  were  two  cases  cited  upon  which  only  I  propose  to  make 
any  observation.  The  first  is  the  case  of  Martin  v.  Douch  and 
Overton  (i). 

The  statement  of  the  facts  in  that  case  certainly  brings  it  [1^7] 
extremely  near  to  the  present  case ;  and  if  the  reason  for  the 
judgment  had  not  been  given,  the  case,  as  reported,  would 
undoubtedly  have  stood  as  a  very  strong  authority  for  the  plaintiff's 
claim  ;  but  it  is  impossible  to  admit  the  reasoning  which  is  found 
in  the  judgment.  The  ground  of  the  judgment  of  the  Master  of 
THE  Bolls  is,  that  the  plaintiff  shall  take,  only  because  it  was 

(1)  Cases  in  Chan.  198  (23  Car.  IL)  dants  being  his  executors :  and  whether 

— *'  One  Foster  deviseth  to  the  plaintiff  the  plaintiff  should  have  the  40/.,  was 

in  these  words:  Item.  I  give  to  my  the  question.    The  Master  of  the 

cousin    Thomas    Martin,    clerk,    late  HoLLS   (Sir  Harbottle  Grimstgne) 

minister  of  Houghton,  in  Northamp-  was  of  opinion  the  plaintiff  should  have 

tonshire,  and  living  thereabouts.   I  do  the  40/.,  for  that  the  testator  did  not 

order  40/.  to  be  paid  him,  to  be  dis-  intend  it  should  come  to  his  executoi*s, 

posed  of  for  certain  uses  which  I  shall  but  had  by  his  will  given  it  away  from 

in  a  private  note  acquaint  him  with ;  them,  and  he  decreed  the  defendants  to 

and  gave  him  no  note  or  direction  how  pay  the  40/.  to  the  plaintiff." 
to  dispose  of  it,  but  died ;  the  defen- 

16—2 
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intended  the  exeoutors  should  not  take.  Now,  I  apprehend  the 
rule  of  law  is  perfectly  settled,  that  the  intention  to  take  property 
away  from  executors  or  from  residuary  legatees  is  unavailing, 
unless  there  is  some  person  certain  who  can  claim  the  legacy.  As 
this  was  given  to  a  party  for  purposes  which  cannot  be  ascertained, 
the  mere  circumstance  that  there  was  an  intention  to  take  it  away 
from  the  executors  is  one  which,  according  to  the  cases,  would  not 
at  this  day  prevail. 

The  other  case  is  Baylis  and  Church  v.  The  Attcmey-General  (i). 
A  sum   was  given  to  the  ward  of  Bread  Street,  ''according  to 

Mr. ,  his  will."     On   a  bill  brought  by   the  aldermen  and 

principal  inhabitants  of  the  ward  to  have  the  directions  of  the 
Court  for  the  application  of  this  charity,  the  A  ttomey-General  was 
made  a  defendant,  and  Lord  Habdwicke  said,  ''  Though  the  alder- 
men and  inhabitants  of  a  ward  are  not,  in  point  of  law,  a  corpora- 
tion, yet  as  they  have  made  the  Attorney-General  a  party  in  order  to 
support  and  sustain  the  charity,  I  can  make  a  decree  that  the 
money  may  from  time  to  time  be  disposed  of  in  such  charities  as 
the  aldermen  for  the  time  being  and  the  principal  inhabitants  shall 
think  the  most  beneficial  to  the  ward."  This  case,  as  I  understand 
it,  was  cited  in  support  of  the  proposition,  *that  because  the  legacy 
was  to  a  corporation,  therefore  the  Court  was  to  assume  that  it  was 
given  for  a  charitable  purpose.  Now,  it  is  remarkable  that  Lord 
Habdwicke  here  expressly  says,  that  the  parties  who  were  suing 
were  not  themselves  a  corporation :  unquestionably,  the  ward  of 
Bread  Street  is  no  corporation.  It  was  not,  therefore,  the  case  of 
a  legacy  to  a  corporation  :  it  was  a  gift,  as  I  should  understand  it, 
to  the  inhabitants  of  the  ward.  The  question  would  be  whether 
that  was  a  charity  or  not, — if  a  charity,  then  the  question  was 
whether  the  alderman  and  the  inhabitants  of  the  ward,  not  being  a 
corporation,  could  sue  to  recover  it.  Lord  Habdwicke  thought 
there  was  a  doubt,  but  the  Attoniey-General  being  a  party,  he  had 
no  hesitation  in  making  a  decree  to  give  it  to  charity. 

For  the  reasons  which  I  have  stated,  I  have,  with  very  great 
regret,  come  to  the  conclusion  that  this  bill  must  be  dismissed,  but 
•certainly  without  costs. 

There  is  one  other  point  to  which  my  attention  was  directed, 
and  which  I  have  very  anxiously  considered  :  I  was  asked  if  I  came 
to  the  conclusion  that  the  plaintiffs'  claim  could  not  be  established 
upon  this  record  to  dismiss  the  bill  without  prejudice  to  the  right 

(1)  2  Atk.  239. 
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of  the  plaintiflfa'  to  file  a  new  bill.     It  certainly  is  a  great  satisfac-  The  Mayor, 

At  mCRMRW 

tion  to  me  to  consider  that  any  conclusion  I  can  come  to  upon  that     and  Bub-' 

point  will  be  of  little  practical  moment ;  for,  on  a  question  of  such  q^^^xbb 

magnitude,  it  is  impossible  that  the  decision  of  one  Court  can       ^^* 

satisfy  either  party  ;  but  I  have,  after  much  consideration,  come  to 

the  conclusion  that  I  ought  not  to  insert  that  reservation.     The 

bill  was  filed  after  the  lengthened  discussion  in  the  Ecclesiastical 

Court,  and  after  the  decision  in  the  Privy  Council.     The  parties 

had,  therefore,  before  them  every  fact  which  could  be  necessary  to 

guide  their  judgment,  and  the  bill  *was  filed  under  the  advice  of      [  ^^^^  ] 

the  most  able  and  experienced  counsel.     The  conclusion  to  which 

they  came  (and  I  am  very  far  from  thinking  that  it  was  not  a  sound 

exercise  of  their  judgment)  was,  that  they  should  put  their  case 

simply  upon  the  construction  of  the  papers,  without  going  into 

any  collateral  matters.      That  conclusion  having  been  come  to, 

upon  a  full  view  of  every  fact  which  the  parties  now  know,  I  must 

consider  that  they  have  consented  to  rest  their  litigation  upon  that 

state  of  circumstances,  and  therefore  that  the  order  dismissing  the 

bill  ought  to  be  made  in  an  unqualified  form. 

[His  Honour  declined  to  give  the  Attomey-General  his  costs  of 
the  suit.] 

The  plaintiffs  moved,  that  no  part  of  the  stock  standing  to  the  l>ec.  8. 
credit  of  the  cause  (consisting,  with  the  accumulations,  of  a  sum  of  [  150  ] 
255,0002.  New  3^  per  cent.  Annuities)  might  be  paid  out  of  Court 
until  further  order,  and  that  the  dividends  might  from  time  to 
time  be  laid  out  in  the  purchase  of  like  annuities.  The  motion 
was  supported  by  an  affidavit  of  the  solicitor  of  the  plaintiffs,  stating 
that  the  plaintiffs  had  been  advised  by  counsel  to  appeal  from  the 
decree,  and  had  instructed  the  deponent  to  take  the  necessary 
proceedings  for  that  purpose,  and  that  it  was  intended  to  institute 
such  appeal  as  soon  as  the  rules  and  practice  of  the  Court 
would  permit,  and  to  prosecute  the  same  without  any  unnecessary 
delay  (1). 

Mr.  Swanstorif  Mr.  Hwmphry,  and  Mr.  Baily,  for  the  motion. 

Mr.  Tinney,  Mr.  Walker,  Mr.  Romilly^  Mr.  James  Parker,  and 
Mr.  JolUffe,  for  the  several  defendants. 

*  «  «  »  « 

(1)  It  waa  stated  at  the  Bar  that  the  appeal  was  intended  to  be  to  the  House 
of  Lords. 
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Thb  Mayor,    The  Vice-Chancbllob  : 
Aldkbmek, 
awpBub-         In  an  early  stage  of  this  cause  the  amount  of  the  legacies  in 

OE8SE8  OF  f  ^j  v^ 

GLoncRSTKR   question  was  paid  into  Court,  and  invested  in  stock  in  the  name  of 
Wood.       ^^^  Accountant- General,  in  trust  in  this  cause,  to  abide  the  event 
[  151  ]       of  the  suit.     Some  observations  were  made  respecting  the  circum- 
stances under  which  the  order  for  paying  the  money  into  Court 
was  made ;  but  I  think  it  immaterial  to  inquire  whether  the  money 
was,  in  fact,  paid  into  Court  with  the  consent  of  the  defendants  or 
otherwise  ;  for  I  have  no  hesitation  in  saying  that,  in  the  circum- 
stances of  this  case,  I  should  have  made  an  order  for  paying  the 
money  into  Court  whether  the  motion  had  been  consented  to  or  not. 
Such  an  order  would  have  been  in  the  regular  course  of  the  Court 
in  like  cases.     At  the  hearing  of  the  cause  I  was  of  opinion  that 
the  plaintiffs  had  not  established  their  right  to  the  legacy  they 
[  *1S2  ]       claimed,  and  I  made  a  decree  ^dismissing  the  bill,  and,  as  a 
consequence  of  that  decree,  directed  that  the  money  which  had 
been  paid  into  Court  by  the  executors  should  be  returned  to  them. 

The  plaintiffs  now  apply  to  me  to  stay  the  execution  of  so  much 
of  the  decree  as  directs  the  return  of  the  money  to  the  executors, 
pending  an  appeal  from  my  decree  to  the  House  of  Lords.  I  have 
given  my  best  consideration  to  the  arguments  which  were  addressed 
to  me,  and  I  am  of  opinion  that  I  ought  to  accede  to  the  plaintiffs' 
application,  giving  the  defendants  leave  to  apply  for  payment  of 
the  money  out  of  Court,  in  conformity  with  the  decree,  upon 
security  being  given  by  them  to  refund  the  money  in  case  my 
decree  should  be  altered. 

During  the  argument,  I  felt  much  pressed  by  a  consideration  of 
the  form  and  nature  of  the  decree,  the  execution  of  which  the 
plaintiffs  have  asked  me  to  stay.  The  effect  of  a  decree  dismissing 
a  bill  is  to  determine,  that,  at  the  time  of  the  institution  of  the  suit, 
the  relative  position  of  the  parties  was  such  as  in  equity  it  ought 
to  be,  and  remain ;  and  it  follows  of  course,  where  such  a  decree 
is  made,  that  all  interlocutory  orders  which  have  been  made  for 
the  purpose  only  of  protecting  the  subject-matter  of  the  suit 
pending  the  litigation, — such  as  an  order  for  the  appointment  of  a 
receiver, — an  order  for  an  injunction, — an  order  for  payment  of 
money  into  Court,  and  other  like  interlocutory  orders  which  in 
their  very  nature  are  provisional,  must  drop,  and  the  parties  in  the 
cause  be  remitted  to  the  situation  in  which  they  were  before  those 
provisional  orders  were  made.  Such,  at  least,  must  be  the  rule 
in  the  absence  of  special  circumstances  to  control  it :  Walbui-n  v. 
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lagilby  (i).     A  *clecree  dismisBmg  a  bill  is,  therefore,  primA  facie  Thb  >f  atob, 

A  T  IJW  |.M  JJJ* 

less  favourable  to  an  application  like  that  before  me,  than  the  case     and  HnR-' 
of  a  decree  directing  an  act  to  be  done,  whereby  the  relative  OLom3^8TEB 
position  of  the  parties  at  the  time  of  the  institution  of  the  suit  is  '  • 

to  be  altered.  The  order  suspending  the  operation  of  the  decree  [  *15S  ] 
ia  such  a  case  leaves  the  parties  in  statu  quo  at  the  time  the  bill 
was  filed.  A  decree  dismissing  the  bill  in  the  present  case,  and 
ordering  the  return  of  the  money,  does  the  same  thing.  In  such 
a  case  an  order  suspending  the  execution  of  the  decree  does,  in 
effect,  fontinue  that  which  the  Court  by  its  decree  has  decided  to 
have  been  an  infringement  of  the  right  of  the  party. 

In  point  of  form,  therefore,  I  certainly  have  felt  considerable 
difficulty  in  acceding  to  the  plaintiffs'  application.  Excluding  the 
point  of  form,  and  looking  at  the  authorities,  nearly  the  whole  of 
which  were  noticed  in  the  late  case  of  Suisse  v.  Lord  Loicther  (2),  I 
find  the  Court  uniformly  treating  the  question  as  one  to  be  governed 
by  the  discretion  of  the  Judge.  And  by  those  cases,  it  appears 
that  the  Court  does  not  require  a  case  of  irreparable  mischief  to  be 
made  out  as  a  consequence  of  the  execution  of  the  decree,  in  order 
that  it  may  apply  its  discretionary  power  in  the  way  here  proposed. 
[After  referring  to  these  cases,  his  Honour  arrived  at  the  conclusion 
that  it  was  the  duty  of  the  Court  to  exercise  its  discretion  according 
to  the  circumstances  of  each  particular  case,  and  continued  as 
follows :] 

Then,  ought  I,  in  the  exercise  of  that  discretion  which  I  assume  [  ^^^  ] 
to  be  my  guide,  to  accede  to  the  plaintiffs'  application?  The 
decree,  it  is  true,  merely  remits  the  money  into  the  hands  of  the 
executors  whom  the  testator  trusted,  and  through  whom  the 
plaintiffs  claim,  and  restores  the  parties  to  the  situation  they  were 
in  before  and  at  the  time  the  bill  was  filed.  But  what  is  the  effect 
of  the  decree  in  a  suit  like  this.  The  executors  in  a  suit  for  payment 
of  a  legacy  represent  the  residuary  legatee.  A  decree  for  the  pay- 
ment of  the  legacy  would  have  bound  the  residuary  legatees.  Is 
not,  then,  the  decree  in  this  suit  virtually  a  decree  in  favour  of  the 
residuary  legatees  ?  Is  it  not  in  effect  authorizing  a  distribution  of 
the  estate  upon  the  footing  of  the  decree ;  and  upon  that  principle 
the  Court  in  some  cases  has  given  a  party,  whose  bill  was  dismissed 
on  the  ground  of  want  of  title,  his  costs  out  of  the  estate  in  which 
he  unsuccessfully  endeavoured  to  establish  an  interest.  Must  I 
not,  then,  consider  the  question  before  me  in  the  same  way  as  if 
(1)  36  K.  R.  246  (1  My.  &  K.  79).  (2)  62  E.  R.  170  (2  Hare,  439). 
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[156] 


the  plaintiffs  in  this  suit  were  residuary  legatees,  or  their  ♦represen- 
tatives asking  payment  of  the  whole  residue,  notwithstanding  an 
appeal  from  a  decree  deciding  against  a  claim  for  a  legacy  of 
200,000{.     Ought  I,  in  such  a  case,  to  distribute  the  money  amongst 
such  of  the  residuary  legatees  as  are  living,  and  the  representatives 
of  such  of  them  as  are  dead ;  leaving  it  to  the  particular  legatee, 
if  successful  on  appeal,  to  pursue  the  money  as  he  best  can  in  the 
various  channels  in  which  it  may  have  been  dispersed.     This  I 
think  is  the  real  question  I  am  bound  to  consider,  and  that  the 
form  of  the  suit  ought  not  to  affect  it.    If  the  executors,  receiving 
the  money  out  of  Court,  would  not  distribute  it,  they  are   not 
affected  by  the  order  I  propose  to  make.    If  they  would  distribute 
it  upon  the  footing  of  my  decree  dismissing  the  bill,  the  incon- 
veniences I  have  pointed  out  all  present  themselves ;  and  in  con- 
sidering the  importance  to  be  attached  to  those  inconveniences,  it 
is  impossible  not  to  admit  that  the  amount  of  the  stake,  and  the 
mode  of  its  distribution,  according  to  existing  circumstances,  are 
most  material.    I  have  asked  myself  this  question, — ^If  property 
were  actually  distributed  amongst  the  two  surviving  executors,  and 
the  parties  interested  in  the  estates  of  the  two  deceased  executors, 
and  if  I  were  myself  plaintiff  in  the  cause,  would  not  the  fact  of 
that  distribution  amongst  persons   not   parties  in  this  cause — 
involving  the  necessity  of  new  suits  and  proceedings  against  them 
— alone  render  the  question  doubtful  whether  the  appeal  was  worth 
pursuing  ?    Not  meaning,  therefore,  to  intimate  an  opinion  that  a 
decree,  directing  the  payment  of  money,  ought,  upon  light  grounds 
to  be  stayed,  with  or  without  security  being  given  by  the  payee,  I 
think  a  sum  exceeding  200,000Z.,  part  of  a  testator's  estate,  ought 
not  in  this  case  to  be  distributed  between  the  several  executors 
and  representatives  of  the  deceased  executors,  pending  an  appeal, 
however  confident  I  may  feel  in  the  conclusion  to  which  I  came. 

It  is  undoubtedly  true  that  inconveniences  arise  on  both  sides : 
that  is  always  the  case  where  the  Court  impounds  money,  and 
orders  it  to  be  laid  out  in  the  purchase  of  Consols.  The  Consols 
may  fall  in  price,  and  a  great  loss  be  sustained  by  the  party 
eventually  entitled  to  the  fund,  and  he  also  may  be  a  loser  in  the 
amount  of  interest  to  be  derived  from  the  fund :  that,  however,  is 
an  inconvenience  which  the  Court  considers  as  unavoidable :  it 
treats  the  Consols  as  being,  in  fact,  a  fixed  and  not  a  fluctuating 
fund.  But  I  think  that  the  Court  may  properly  require  the 
plaintiffs  to  submit  to  such  order  as  the  Court  may  hereafter  make 
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respecting  the  payment  of  interest  -and  costs,  in  consequence  of  Tub  Matok, 

the  retention  of  the  fund  under  the  order  to  be  made  on  this  motion,  j^^jy  bur.* 

The  defendants  must  have  liberty  to  apply  for  transfer  of  the  ql^mtbr 

fund,  upon  security,  and  also  in  case  the  appeal  shall  not  be  duly  ». 
prosecuted. 

[The  motion  stood  over,  and  the  plaintiffs  originally  declined  to 
give  the  undertaking  required  by  the  Court,  and  appealed  by  motion 
to  the  Lord  Chancellor  as  reported  in  1  Phillips,  pp.  493  to  498 ; 
but  after  argument  before  the  Lord  Chancellor  the  plaintiffs  gave 
the  required  undertaking  and  his  Lordship  made  the  order  as 
asked. 

The  plaintiffs'  appeal  to  the  House  of  Lords  from  the  decree  of 
the  Vicb-Chancellor  is  reported  under  the  title  of  The  Mayor,  Jtc. 
of  Gloitcester  v.  Osbom,  in  1  H.  L.  C.  272  to  286,  and  the 
Vicb-Chancbllor's  decision  was  affirmed  on  that  appeal  by  the 
following  judgments :] 

1847. 

Lord  Lyndhurst  :  July  2L 

The  testator  made  a  codicil  to  his  will,  dated  July,  1835,  in  the    [  i  H.  L.  G. 

283  1 

following  terms :  "  Li  a  codicil  to  this  will  I  gave  to  the  corporation 
of  Gloucester  140,0002.  In  this  I  wish  that  my  executors  would 
give  60,0001.  more  to  them  for  the  same  purpose  as  I  have  before 
named."  He  then,  after  bequeathing  several  large  sums  as  legacies 
to  different  individuals,  "  confirms  all  other  bequests,  and  gives  the 
rest  of  his  property  to  his  executors,  for  their  own  interest."  The 
appellants  claim  under  this  codicil  the  140,0002.  and  the  60,0002. 

The  codicil  refers  to  a  former  codicil.    No  such  codicil  has  been 
produced.    AH  we  know  of  it  is  from  the  reference  contained  in  the 
codicil  of  July,  1835.     The  question  upon  this  state  of  facts,  there- 
fore, is,  what  construction  ought  to  be  put  by  a  court  of  justice 
upon  the  produced  *codicil  ?    I  confess  that  neither  during  the      [  •284  ] 
arguments  at  your  Lordships'  Bar,  nor  at  any  time  since,  have  I 
been  able  to  bring  my  mind  to   entertain  any  doubt  upon  this 
question,  and  nothing  but  the  very  large  amount  of  the  sums  in 
controversy,  and  the  irrevocable  effect  of  your  Lordships'  decision 
could  have  led  me  to  pause  upon  the  subject. 
First,  then  as  to  the  construction  of  the  gift  of  60,0002. : 
The  Vicb-Chancellor,  in  the  judgment   appealed    from,  first 
considered  what  would  have  been  the  proper  construction  of  the 
codicil,  if  that  legacy  had  been  to  an  individual ;  and,  secondly, 
whether  any  difference  would  result  from  the  corporate  character 
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Tbk  Cor-  of  the  legatees.  This  was  a  convenient  course,  as  mnch  stress  was 
Gloucbstkb  Ickid  at  the  Bar  (and  properly  laid)  on  the  circumstance  that  the 
OsBORN  ^i^t  was  to  a  municipal  corporation.  Looking  then  at  the  instru- 
ment, the  testator,  after  stating  what  he  had  already  given  to  the 
corporation  of  Gloucester,  in  a  former  codicil,  proceeds  to  say,  **  In 
this  I  wish  my  executors  would  give  60,000Z.  more  to  them  for  the 
same  purpose  as  I  have  before  named."  When  the  testator  speaks 
of  the  purpose  he  before  named,  to  what  is  he  referring  ?  Where,  and 
upon  what  occasion,  was  the  purpose  named  ?  Obviously,  I  think, 
in  the  former  codicil.  He  does  not  indeed  tell  us  in  terms  where 
he  had  named  the  purpose,  but  the  natural,  and,  I  think,  the  only 
reasonable  construction  of  the  passage  is,  that  he  had  before  named 
the  purpose  in  the  former  codicil,  to  which  he  was  then  referring, 
and  in  which  that  legacy  was  given. 

But  the  former  codicil  is  not  produced,  no  account  is  given  of  it, 
and  we  have  therefore  no  means  of  ascertaining  the  purpose  for 
which  the  gift  was  made,  or  to  what  it  is  to  be  applied.  In  the 
same  sentence  in  which  the  legacy  is  given,  and  immediately  after 
the  words  of  gift,  the  gift  is  stated  to  be  for  a  purpose  which  the 
[  ♦286  ]  testator  *had  defined,  but  which  is  wholly  unknown  and  cannot  be 
discovered.  How  then  could  the  legatee  be  allowed  to  take  the 
legacy  for  his  own  use?  The  purpose  is  a  qualification  of  the 
legacy ;  it  is  an  essential  part  of  it,  and  till  this  is  ascertained,  it 
is  wholly  uncertain  what  the  legatee  is  to  take,  whether  for  his  own 
benefit,  or  for  the  benefit  of  others ;  and  for  whom,  whether  for 
private  purposes  or  for  public  or  charitable  objects.  It  is,  therefore, 
I  think,  clear,  that  if  the  legacy  had  been  to  an  individual,  it  must 
have  altogether  failed.  What  the  testator  intended — whom  he 
meant  to  benefit — does  not  appear,  and  cannot  be  ascertained. 

But  a  distinction  had  been  taken  on  the  ground  that  the  legacy 
is  to  a  municipal  corporation.  It  is  said  that  a  Court  would  presume 
that  a  gift  to  a  municipal  corporation  was  for  a  public  object ;  that, 
in  fact,  the  property  of  the  corporation,  which  the  appellants 
represent,  is,  by  the  Act  5  &  6  Will.  IV.  c.  76,  entirely  applicable 
to  such  purposes — purposes  which  come  within  the  legal  interpre- 
tation of  charitable  objects ;  and  that  even  if  the  objects  were  not 
fully  ascertained,  if  the  purposes  of  the  bequest  were  charitable, 
the  Court  would  supply  the  omission.  This  is  undoubtedly  true ; 
and  I  agree  with  the  Vice- Chancellor  that  the  probability  is  that 
the  legacy  was  given  for  some  purpose  that  would  be  considered  to 
be  a  charitable  purpose.    But  it  cannot,  at  the  same  time,  be  denied 
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that  a  manicipal  corporation  may  take  property  in  trnst  for  the     The  Cos- 
benefit  of  individuals,  and  for  purposes  altogether  private,  and  it  is  glouobsteb 
impossible  to  say,  with  that  degree  of  legal  certainty  which  would 
justify  your  Lordships  in  giving  effect  to  this  bequest,  that  such 
was  not  the  ease  in  the  present  instance. 

For  these  reasons,  which  in  substance  are  the  same,  though  less 
elaborately  stated  than  those  upon  which  the  Yige-Chancellor  rested 
his  decision,  I  have  come  to  the  ^conclusion  that  the  legacy  of  [  *286  ] 
60,00(M.  must  fail.  The  same  reasoning  and  the  same  objections 
will  apply  to  the  legacy  of  140,000/.  I  submit  to  your  Lordships, 
therefore,  that  the  judgment  of  the  Court  below  should  be  affirmed. 

I  beg  leave  to  state,  that  the  Lord  Chancellor,  who  is  unable  to 
give  his  attendance  here  to-day,  entirely  concurs  in  this  opinion. 
He  was  present  during  the  whole  of  the  argument. 

Lord  Brougham  : 

This  case,  though  of  very  large  amount,  140,000/.  and  60,000/., 
making  200,000/.  altogether,  appears  to  me  to  rest  upon  exceedingly 
plain  and  simple  grounds.  I  entirely  agree  with  my  noble  and 
learned  friend  in  the  view  which  he  has  taken  of  the  bequest,  both 
as  regards  the  first  argument  on  the  construction  of  the  bequest, 
and  the  second  argument  with  respect  to  its  possible  application. 
I  am  clearly  of  opinion  that  the  right  construction  has  been  put 
upon  it  by  the  Court  below,  that  it  fails  altogether,  and  that  the 
property  in  question  goes  according  to  the  destination  pointed  out 
by  the  decree ;  and,  therefore  I  agree  with  my  noble  and  learned 
friend's  proposition  to  your  Lordships,  that  this  judgment  should 
be  affirmed. 

Under  the  peculiar  circumstances  of  the  case  (I  do  not  enter  into 
details),  I  submit  to  your  Lordships  that  it  is  not  a  case  in  which 
costs  should  be  given. 

Lord  Campbell  : 

In  the  course  of  my  experience,  I  never  read  a  judgment  more 
cautiously  expressed,  and  better  reasoned  than  that  of  his  Honour 
the  Vice-Chancellor  Wioram  in  this  case.  I  have  only  to  state  to 
your  Lordships,  that  after  having  carefully  considered  the  argu- 
ments on  both  sides,  I  entirely  concur  in  the  judgment  which  has 
been  proposed. 

The  appeal  was  accordingly  dismissed,  and  the  decree  appealed 
from  was  affirmed,  without  costs. 
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i8«.  JOHNSON   V.   JOHNSON  (1). 

Nov,  8, 13. 

1  (3  Hare,  157—164  ;  S.  C.  13  L.  J.  Ch.  79 ;  8  Jur.  77.) 

WiORAM,  Under  the  Wills  Act  (7  WiU.  IV.  &  1  Vict.  c.  26),  s,  33  where  a  child  or 

*    '  other  issue  of  the  testator,  to  whom  any  real  or  personal  estate  shall  be  devised 

I-         -I  or  bequeathed,  shall  die  in  the  lifetime  of  the  testator,  leaving  issue,  and  any 

such  issue  shall  be  living  at  the  death  of  the  testator,  such  devise  or  bequest 
shall  not  lapse,  but  shall  take  effect  as  if  the  death  of  such  person  had 
happened  immediately  after  that  of  the  testator.  The  subject  of  the  gift 
consequently  passes  under  the  will  (if  any)  of  the  deceased  object  of  the  gift. 

[Robert  Johnson,  by  his  will,  dated  the  7th  of  January,  1842, 
specifically  devised  certain  real  estates  to  each  of  his  three  sons, 
Michael  Payne  Johnson,  Henry  Johnson,  and  Edmund  Johnson, 
respectively,  and  their  respective  heirs  and  assigns.  And  the 
[  158  ]  testator  bequeathed  all  his]  personal  estate  and  e£fects  whatsoever 
and  wheresoever,  not  before  disposed  of,  unto  his  sons,  Michael 
Payne  Johnson,  Henry  Johnson,  and  Edmund  Johnson,  to  be 
divided  between  them,  share  and  share  alike,  subject  to  the  pay- 
ment thereout  of  his  debts  and  funeral  and  testamentary  expenses. 
And  he  appointed  his  sons,  Michael  Payne  Johnson,  Henry  Johnson, 
and  Edmund  Johnson,  his  executors. 

Michael  Payne  Johnson  [by  will  dated  the  2l8t  July,  1841,  left 
all  his  property  to  his  wife,  and]  died  on  the  15th  of  July,  1842, 
leaving  Frances,  his  widow,  enceinte  of  a  daughter,  the  infant 
defendant  Frances  Payne  Johnson,  who  was  born  on  the  11th 
of  October,  1842.  The  will  and  codicil  of  Michael  Payne  Johnson 
were  proved  by  Frances,  his  widow,  and  the  other  executor. 

Robert  Johnson  died  on  the  27th  of  August,  1842.     His  will  was 
proved  by  his  two  surviving  sons,  Henry  and  Edmund. 
[  *169  ]  Frances  Payne   Johnson  was  the  heiress-at-law,  and  ^Frances 

Payne  Johnson,  Henry,  and  Edmund,  were  the  next  of  kin,  of 
Bobert  Johnson.  Frances  Payne  Johnson,  and  her  mother,  Frances, 
the  widow,  were  the  next  of  kin  of  Michael  Payne  Johnson. 

The  bill  was  filed  by  Henry  and  Edmund,  against  Frances,  the 
widow,  and  her  co-executor,  and  Frances  Payne  Johnson,  praying 
that  the  rights  and  interests  of  all  parties  under  the  bequests  in 
the  will  of  Bobert  Johnson,  in  favour  of  Michael  Payne  Johnson, 
might  be  declared,  and  the  property  paid  to  or  secured  for  the 
benefit  of  the  parties  who  should  be  declared  entitled  thereto ;  and, 
if  necessary  for  such  purposes,  that  an  account  of  the  personal  estate 
and  effects  of  Bobert  Johnson  possessed  by  the  plaintiffs,  might  be 
taken  and  applied  in  a  due  course  of  administration.    *    *    * 

(1)  Tn  re  ScoU  [19011  1  Q-  B.  228,  70  L.  J.  K.  B.  66,  83  L.  T.  613,  0.  A. 
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Mr.  Roupell  and  Mr.  Bolt,  for  the  plaintiffs,  as  trustees,  sub-  Johnson 
mitted  to  the  Court  the  question  which  arose  on  the  construction  of  Johnson. 
the  late  Statute  of  Wills,  1  Vict.  c.  26,  ss.  3,  24,  and  33. 

Mr.  Walker  and  Mr.  Weld,  for  the  defendants,  Frances  the       [  160  ] 
widow,  and  the  other  personal  representative  of  Michael  Payne 
Johnson.     ♦     ♦     * 

Mr.  Kenyon  Parker  and  Mr.  Bacon,  for  the  infant  defendant,       [  161  ] 
Frances  Payne  Johnson.    *    *    * 

Thb  Vicb-Chancellor  :  [162] 

Independently  of  the  points  raised  upon  the  3rd  and  24th  sections 
of  the  statute,  I  do  not  think  it  possible  to  raise  a  question  upon 
the  construction  to  be  given  to  it  on  this  point.  If  the  words 
of  the  statute  are  considered  independently  of  the  consequences 
particularly  noticed  in  argument,  they  will  not  be  found  so  unreason- 
able as  to  raise  a  doubt  upon  their  e£fect.  It  is  not  improbable  that 
a  testator, — a  father,  may  mean  to  give  a  provision  to  each  of  his 
children  who  shall  survive  him,  or  who,  dying  in  his  lifetime,  shall 
leave  a  family  existing  at  his  (the  testator's)  death.  If  any  of  his 
children  should  leave  a  family  to  be  provided  for,  he  may  reasonably 
intend  to  give  to  such  child  the  same  power  of  regulating,  as 
between  the  members  of  his  own  family,  what  they  shall  severally 
take,  as  he  would  have  had  if  he  had  survived  the  testator.  That 
is  neither  an  irrational  nor  an  improbable  purpose.  The  33rd 
section  of  the  Act  provides,  that,  in  the  case  supposed,  such  devise 
or  bequest  shall  ''  not  lapse."  If  the  section  had  stopped  there, 
the  meaning  might  have  been  open  to  argument ;  but  even  then  I 
should  have  said  that  it  was  obviously  intended  to  carry  out  the 
intention  which  I  have  noticed.  The  Act,  however,  goes  on  to  say, 
that  the  bequest  "  shall  take  effect "  ;  thus  affirmatively  expressing 
what  was  meant  by  the  enactment  that  the  bequest  shall  not  lapse. 
The  intention  of  the  testator  himself  is  to  take  effect  in  the  same 
manner  as  though  the  legatee  had  died  immediately  after  the  death 
of  the  testator ;  and,  therefore,  this  bequest  to  the  son  is  to  take 
effect  as  if  the  son  had  died  after  the  testator. 

The  next  question  is,  as  to  the  consequences  of  giving  such  effect       [  163  ] 
to  the  words  of  the  statute.     Those  consequences  are  the  same  as 
if  the  law  were  applied  to  a  case,  in  which,  independently  of  this 
Act,  a  person  to  whom  an  estate  devolved  had  happened  to  die 
immediately  after  the  devolution.    In  such  a  case,  the  testamentary 
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JoHHBOH  power  would  necessarily  attach.  It  also  attaches  in  this  case, 
JoHNBOH.  subject  to  the  question  which  is  raised  in  argument  upon  the 
24th  section, — whether  that  clause,  stating  that  the  will  shall 
operate  from  his  own  death,  will  permit  it  to  operate  on  property 
which  he  acquires  in  this  way ;  and  this  again  depends  upon  the 
question  whether  the  property  is  (within  the  description  of  the  8rd 
section)  property  over  which  the  legatee  has  a  testamentary  power. 

iVbr.  13.       The  Yicb-Ghancellob  : 

I  stated  my  opinion  at  the  conclusion  of  the  argument,  that, 
upon  the  construction  of  the  S8rd  section  of  the  stat.  1  Vict.  c.  26, 
taken  alone,  a  legatee  within  that  section  would  take  the  same 
provision  under  his  father's  will,  and  with  the  same  powers  and 
incidents  of  property,  as  if  he  had  actually  survived  the  testator ; 
and  that  it  was  not  intended  that  the  issue  of  such  legatee  should 
take  the  bequest  independently  of  the  legatee.  The  existence  of 
the  issue,  I  think,  was  the  motive  of  this  provision  of  the  Legislature, 
but  the  issue  was  not  the  object  of  it.  It  was  argued  by  Mr.  Bacon, 
that,  if  this  proposition  were  in  other  respects  correct,  it  was 
incorrect  so  far  as  it  would  give  the  legatee  a  testamentary  power 
over  his  legacy.  In  support  of  this  argument  it  was  said  that  the 
8rd  section  of  the  Act  empowered  parties  to  dispose  by  will  of  such 
interests  only  as  they  had  at  the  time  of  their  natural  death ;  and 
that  that  section  could  not  be  construed  to  extend  to  property  which 
[  *16^  ]  did  not  in  any  sense  accrue  *to  the  testator  until  after  his  natural 
death.  Without  admitting  that  the  words  of  the  8rd  section,  taken 
alone,  do  not  sufficiently  describe  a  future  accruing  interest,  like 
that  under  consideration,  I  think  the  legatee  has,  upon  the  true 
construction  of  the  whole  Act,  a  testamentary  power  over  it.  The 
3rd  and  24th  sections  make  the  will  speak  from  the  death  of  the 
testator ;  and  the  SSrd  section  in  effect  declares,  that,  in  the  circum- 
stances contemplated  by  that  section,  the  child  shall  be  taken  to 
have  died  on  a  day  later  than  his  natural  death. 

Being  of  opinion  that  the  intention  of  the  88rd  section  was  that 
which  I  have  before  expressed,  I  have  no  doubt  of  the  propriety  of 
extending  the  fiction  introduced  by  the  SSrd  section  to  all  cases  of 
testamentary  disposition  under  the  other  clauses  of  the  Act. 

It  occurred  to  me  during  the  argument  that  the  construction 
to  be  put  on  the  Act  might  be  affected  by  the  cases  of  Daniel  v. 
Dudley  (I),  Palin  v.  Hills  (2),  and  cases  of  that  class;  where  a 
(1)  1  Ph.  1.  (2)  1  My.  &  K.  470. 
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testotor  has  in  terms  declared  that  a  legacy  given  by  his  will,  in 
case  of  the  death  of  the  legatee,  shall  go  to  the  executors  and 
administrators,  or  to  the  personal  representatives  of  the  legatee, — 
in  one  sense  providing  against  a  lapse.  In  those  cases,  however, 
it  appears  to  me  that  the  Court  has  gone  entirely  upon  the  pro- 
bability of  an  intention  to  be  attributed  to  the  testator  when  he  has 
in  terms  given  the  legacy,  in  the  events  supposed,  not  to  a  party 
himself,  but  to  the  representatives  of  that  party;  and  not,  as 
in  this  case,  where  the  legacy  is  expressly  saved  to  the  party 
himself.  I  mention  those  cases,  that  it  might  not  be  supposed 
I  have  overlooked  them.  I  think  they  do  not  apply  to  this 
question. 


Johnson 

V. 

Johnson. 


KEAESLEY  v.  WOODCOCK  (1). 

(3  Hare,  185—190 ;  S.  C.  8  Jur.  120.) 

Bequest  of  a  share  in  certain  trust  funds,  in  trust  for  A.,  his  executors, 
administrators,  and  assigns,  provided  that,  if  A.  should,  during  the  life  of 
B.  or  C,  assign,  charge,  or  otherwise  dispose  of  his  share  in  the  principal 
or  interest  thereof,  or  attempt  or  agree  so  to  do,  or  do  any  act  whereby  his 
share  in  the  said  monies,  if  payable  to  himself  or  his  executors,  or  adminis- 
trators, would  become  vested  in  some  other  person,  then,  and  in  such  case, 
all  his  estate,  right,  title,  and  interest  in  such  trust  monies  should 
absolutely  cease  and  determine,  and  thereby  and  thereupon  become  abso- 
lutely forfeited ;  and  the  trustees  should  thenceforward  stand  possessed  of 
the  shares  or  share  so  forfeited,  in  trust  to  pay,  apply,  and  dispose  of  the 
annual  produce  thereof,  during  the  lives  of  B.  and  0.,  for  the  support  and 
maintenance  of  A.,  and  of  his  wife  and  family,  or  otherwise  for  his  and  their 
benefit,  in  such  manner  as  the  trustees  should  think  proper,  and  after  the 
death  of  B.  and  C.  should  settle  and  assure,  or  pay  and  apply,  and  dispose 
of  the  share  so  forfeited,  in  trust  for,  or  for  the  benefit  of,  A.  and  his 
family,  in  such  manner  as  they  should  in  their  discretion  think  proper.  A. 
assigned  all  his  property  to  trustees  for  his  creditors,  and  thereby  com- 
mitted an  act  of  bankruptcy,  and,  a  Jiat  being  issued  against  him,  he  was 
declared  a  bankrupt :  Held,  that,  upon  the  execution  by  A.  of  the  assign- 
ment, his  share  and  interest  in  the  trust  monies  became  subject  to  the  trust 
declared  by  the  will  for  the  benefit  of  A.  and  his  wife  and  family ;  that  A. 
was  not  of  necessity  entitled  to  any  part  of  the  income  of  the  trust  monies 
separately  from  his  wife  and  children ;  but  that  any  interest  of  A.  in  the 
trust  monies  not  applicable  for  the  support  and  maintenance  of  his  wife  and 
children  passed  to  his  assignees  on  his  bankruptcy. 

John  Hodson,  by  his  will,  dated  in  February,  1828,  among  other 
things  directed  his  executors  and  trustees  to  stand  possessed  of  the 
sum  of  12,000/.  upon  trust,  out  of  the  interest  thereof  to  pay  150/. 


(1)  In  re  Coleman  (1888)  58  L.  J. 
Ch.  226,  39  Ch.  D.  443,  60  L.  J.  127 ; 
In  re  PorUr  [1892]  3  Ch.  481,  61  L.  J. 
Ch.  688.  But  the  question  whether  any 


restriction  on  alienation  is  not  re- 
pugnant to  an  absolute  gift  scarcely 
received  sufficient  attention  in  Kearaley 
V.  Woodcock.— O.  A.  S. 


184a 
July  19. 

WlORAM, 
V.-C. 

[186] 
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Kkabslbt  each  to  his  nieces,  Margaret  and  Frances  Eearsley;  and,  apon 
Woodcock,  further  trust,  during  the  life  of  Margaret  and  Frances  Eearsley, 
or  of  either  of  them,  to  pay  such  of  the  interest  and  annual  produce 
of  the  said  sum  of  12,000/.  as  was  not  thereinbefore  directed  to 
be  paid  to  Margaret  and  Frances  Eearsley  respectively  unto  his 
nephews,  James  and  Thomas  Eearsley,  their  respective  executors, 
administrators,  and  assigns,  in  equal  shares ;  and  from  and  after 
the  decease  of  the  survivor  of  them  the  said  Margaret  and  Frances 
Eearsley  to  stand  possessed  of  8,000Z.,  part  of  the  said  sum  of 
12,0002.,  and  the  securities  upon  which  the  same  should  be  invested, 
and  the  interest  and  annual  produce  thereof,  in  trust  for  the  said 
James  Eearsley  and  Thomas  Eearsley  respectively,  their  respective 
executors,  administrators,  and  assigns,  in  equal  shares  and  propor- 
tions, as  tenants  in  common.  Provided  always,  and  he  thereby 
declared,  that  if  the  said  James  Eearsley  and  Thomas  Eearsley,  or 
either  oi  them,  during  the  life  of  either  of  them  the  said  Margaret 
and  Frances  Eearsley,  should  assign,  charge,  or  otherwise  dispose 
[•186]  of  their  or  ♦his  shares  or  share  of  and  in  the  interest  and  annual 
produce  of  the  said  sum  of  12,000/.,  or  his  or  their  shares  or  share 
of  and  in  the  said  principal  sum  of  12,000/.,  or  the  securities  on 
which  the  same  should  be  invested,  or  attempt  or  agree  so  to  do,  or 
do  any  act  whereby  their  or  either  of  their  shares  or  share  of  and 
in  the  said  interest,  monies,  and  premises,  if  payable  to  themselves 
or  himself,  their  or  his  executors  or  administrators,  would  become 
vested  in  some  other  person  or  persons,  then  and  in  such  case,  and 
immediately  thereupon,  the  testator  directed  that  all  the  estate, 
right,  title,  and  interest  of  such  of  them  the  said  James  Eearsley 
and  Thomas  Eearsley,  his  executors  or  administrators,  so  assigning 
or  disposing  of,  or  agreeing  to  assign  and  dispose  of,  his  share  in 
the  said  interest,  monies,  and  premises,  or  doing  any  other  act 
whereby  the  same  would,  if  this  proviso  were  not  contained  in  that 
his  will,  vest  in  or  become  payable  to  any  other  person  or  persons 
as  aforesaid,  should  absolutely  cease  and  determine,  and  the  same 
should  thereby  and  thereupon  become  absolutely  forfeited,  and  the 
trusts  thereinbefore  declared  of  and  concerning  his  share  which 
should  not  then  have  been  carried  into  effect,  should  cease  and 
determine.  And  the  said  executors  and  trustees,  and  the  survivor 
of  them,  and  the  executors,  administrators,  and  assigns  of  such 
survivor,  should  thenceforth  stand  and  be  possessed  of  and  inte- 
rested in  the  share  or  shares,  which  should  be  so  forfeited  as 
aforesaid  of  the  said  sum  of  12,000/.,  and  the  securities  upon  which 
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the  same  should  be  invested,  and  the  interest  and  annual  produce  Kkabslet 
thereof,  in  trust,  to  pay,  apply,  and  dispose  of  the  interest  and  annual  woodcock. 
produce  thereof,  during  the  life  of  either  of  them  the  said  Margaret 
and  Frances  Eearsley,  for  and  towards  the  support  and  mainten- 
ance of  such  of  them  the  said  James  Eearsley  and  Thomas  Eearsley, 
as  would  otherwise  have  been  entitled  to  receive  the  same,  and  of 
his  wife  and  family,  or  otherwise  for  his  or  their  *benefit,  in  such  [  •IST  ] 
manner  as  the  said  trustees  or  trustee  should  think  proper ;  and 
from  and  after  the  decease  of  the  survivor  of  them,  the  said 
Margaret  and  Frances  Eearsley,  in  trust  that  they  the  said  trustees 
or  trustee  should  settle  and  assure,  or  pay  and  apply  and  dispose 
of,  the  share  or  shares  which  shall  be  so  forfeited  of  and  in  the 
said  principal  sum  of  12,000Z.,  and  the  securities  on  which  the 
same  should  be  invested,  and  the  interest  and  annual  produce 
thereof,  to  or  in  trust  for  or  for  the  benefit  of  the  person,  or 
respective  persons,  whose  share  or  shares  should  have  been  so 
forfeited,  and  his  family,  or  their  respective  families,  in  such 
manner  as  the  said  trustees  or  trustee  should,  in  their  or  his 
discretion,  think  proper. 

The  testator  died  in  1828.  His  estate  was  administered  by  his 
executors,  and  12,0002.  invested,  and  part  of  the  dividends  applied 
in  payment  of  the  annuities,  to  Margaret  and  Frances,  and  the 
surplus  was  paid  to  James  and  Thomas.  On  the  9th  of  March, 
1842,  Thomas  executed  a  conveyance  and  assignment  of  all  his 
real  and  personal  property  to  trustees  for  his  creditors,  and  thereby 
committed  an  act  of  bankruptcy ;  upon  which  Skjiat  issued,  on  the 
12th  of  March,  and  he  was  declared  a  bankrupt. 

The  wife  and  children  of  Thomas  Eearsley  instituted  this  suit 
against  his  assignees  in  the  bankruptcy,  the  trustees  under  the 
will,  and  the  bankrupt,  praying  a  declaration,  that,  from  and  after 
the  9th  March,  1842,  when  Thomas  Eearsley  executed  the  said 
conveyance  and  assignment,  his  estate  and  interest  under  the  will 
became  absolutely  forfeited,  and  that  the  trusts  concerning  the 
same  for  his  benefit  ceased  and  determined,  and  thereupon  the 
plaintiffs  became  entitled  to  have  a  moiety  of  the  surplus  interest 
of  the  12,000i.  applied  *for  their  maintenance  and  support,  or  ["IBS] 
otherwise  for  their  benefit  under  the  trusts  of  the  will,  until  the 
decease  of  the  survivor  of  Margaret  and  Frances ;  and  that  from 
and  after  the  decease  of  such  survivor,  the  trustees  and  the  survivor 
of  them,  his  executors,  &c.,  should  stand  possessed  of  4,000L,  part  of 
the  12,000Z.,  and  the  interest  and  annual  produce  thereof,  upon  trust 
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Ekabslet  each  to  his  nieces,  Margaret  and  Frances  Eearsley;  and,  apon 
Woodcock,  further  trast,  during  the  life  of  Margaret  and  Frances  Eearsley, 
or  of  either  of  them,  to  pay  sach  of  the  interest  and  annual  produce 
of  the  said  sum  of  12,000/.  as  was  not  thereinbefore  directed  to 
be  paid  to  Margaret  and  Frances  Eearsley  respectively  unto  his 
nephews,  James  and  Thomas  Eearsley,  their  respective  executors, 
administrators,  and  assigns,  in  equal  shares ;  and  from  and  after 
the  decease  of  the  survivor  of  them  the  said  Margaret  and  Frances 
Eearsley  to  stand  possessed  of  8,000Z.,  part  of  the  said  sum  of 
12,000Z.,  and  the  securities  upon  which  the  same  should  be  invested, 
and  the  interest  and  annual  produce  thereof,  in  trust  for  the  said 
James  Eearsley  and  Thomas  Eearsley  respectively,  their  respective 
executors,  administrators,  and  assigns,  in  equal  shares  and  propor- 
tions, as  tenants  in  common.  Provided  always,  and  he  thereby 
declared,  that  if  the  said  James  Eearsley  and  Thomas  Eearsley,  or 
either  oi  them,  during  the  life  of  either  of  them  the  said  Margaret 
and  Frances  Eearsley,  should  assign,  charge,  or  otherwise  dispose 
[  *]86  ]  of  their  or  ^his  shares  or  share  of  and  in  the  interest  and  annaal 
produce  of  the  said  sum  of  12,000Z.,  or  his  or  their  shares  or  share 
of  and  in  the  said  principal  sum  of  12,000{.,  or  the  securities  on 
which  the  same  should  be  invested,  or  attempt  or  agree  so  to  do,  or 
do  any  act  whereby  their  or  either  of  their  shares  or  share  of  and 
in  the  said  interest,  monies,  and  premises,  if  payable  to  themselves 
or  himself,  their  or  his  executors  or  administrators,  would  become 
vested  in  some  other  person  or  persons,  then  and  in  such  case,  and 
immediately  thereupon,  the  testator  directed  that  all  the  estate, 
right,  title,  and  interest  of  such  of  them  the  said  James  Eearsley 
and  Thomas  Eearsley,  his  executors  or  administrators,  so  assigning 
or  disposing  of,  or  agreeing  to  assign  and  dispose  of,  his  share  in 
the  said  interest,  monies,  and  premises,  or  doing  any  other  act 
whereby  the  same  would,  if  this  proviso  were  not  contained  in  that 
his  will,  vest  in  or  become  payable  to  any  other  person  or  persons 
as  aforesaid,  should  absolutely  cease  and  determine,  and  the  same 
should  thereby  and  thereupon  become  absolutely  forfeited,  and  the 
trusts  thereinbefore  declared  of  and  concerning  his  share  which 
should  not  then  have  been  carried  into  effect,  should  cease  and 
determine.  And  the  said  executors  and  trustees,  and  the  survivor 
of  them,  and  the  executors,  administrators,  and  assigns  of  such 
survivor,  should  thenceforth  stand  and  be  possessed  of  and  inte- 
rested in  the  share  or  shares,  which  should  be  so  forfeited  as 
aforesaid  of  the  said  sum  of  12,000Z.,  and  the  securities  upon  which 
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the  same  shoald  be  invested,  and  the  interest  and  annual  produce  Kkabslet 
thereof,  in  trust,  to  pay,  apply,  and  dispose  of  the  interest  and  annual  woodcock. 
produce  thereof,  during  the  life  of  either  of  them  the  said  Margaret 
and  Frances  Eearsley,  for  and  towards  the  support  and  mainten- 
ance of  such  of  them  the  said  James  Eearsley  and  Thomas  Eearsley, 
as  would  otherwise  have  been  entitled  to  receive  the  same,  and  of 
his  wife  and  family,  or  otherwise  for  his  or  their  *benefit,  in  such  [  •IST  ] 
manner  as  the  said  trustees  or  trustee  should  think  proper ;  and 
from  and  after  the  decease  of  the  survivor  of  them,  the  said 
Margaret  and  Frances  Eearsley,  in  trust  that  they  the  said  trustees 
or  trustee  should  settle  and  assure,  or  pay  and  apply  and  dispose 
of,  the  share  or  shares  which  shall  be  so  forfeited  of  and  in  the 
said  principal  sum  of  12,000Z.,  and  the  securities  on  which  the 
same  should  be  invested,  and  the  interest  and  annual  produce 
thereof,  to  or  in  trust  for  or  for  the  benefit  of  the  person,  or 
respective  persons,  whose  share  or  shares  should  have  been  so 
forfeited,  and  his  family,  or  their  respective  families,  in  such 
manner  as  the  said  trustees  or  trustee  should,  in  their  or  his 
discretion,  think  proper. 

The  testator  died  in  1828.  His  estate  was  administered  by  his 
executors,  and  12,000Z.  invested,  and  part  of  the  dividends  applied 
in  payment  of  the  annuities,  to  Margaret  and  Frances,  and  the 
surplus  was  paid  to  James  and  Thomas.  On  the  9th  of  March, 
1842,  Thomas  executed  a  conveyance  and  assignment  of  all  his 
real  and  personal  property  to  trustees  for  his  creditors,  and  thereby 
committed  an  act  of  bankruptcy ;  upon  which  o^Jiat  issued,  on  the 
12th  of  March,  and  he  was  declared  a  bankrupt. 

The  wife  and  children  of  Thomas  Eearsley  instituted  this  suit 
against  his  assignees  in  the  bankruptcy,  the  trustees  under  the 
^ill,  and  the  bankrupt,  praying  a  declaration,  that,  from  and  after 
the  9th  March,  1842,  when  Thomas  Eearsley  executed  the  said 
conveyance  and  assignment,  his  estate  and  interest  under  the  will 
became  absolutely  forfeited,  and  that  the  trusts  concerning  the 
same  for  his  benefit  ceased  and  determined,  and  thereupon  the 
plaintiffs  became  entitled  to  have  a  moiety  of  the  surplus  interest 
of  the  12,000Z.  applied  *for  their  maintenance  and  support,  or  [•I88] 
otherwise  for  their  benefit  under  the  trusts  of  the  will,  until  the 
decease  of  the  survivor  of  Margaret  and  Frances ;  and  that  from 
and  after  the  decease  of  such  survivor,  the  trustees  and  the  survivor 
of  them,  his  executors,  &c.,  should  stand  possessed  of  4,0OOL,  part  of 
the  12,000/.,  and  the  interest  and  annual  produce  thereof,  upon  trust 
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Kearslby  to  settle,  assure,  or  pay  and  apply  and  dispose  of  the  same,  for  or 
Woodcock,  for  the  benefit  of  the  plainti£fs,  in  such  manner  as  the  said  trustee 
or  trustees  should,  in  their  or  his  discretion,  think  proper;  and 
that,  if  necessary,  the  4,0002.  might  be  secured  for  the  benefit  of 
the  plaintifi's,  under  the  trusts  of  the  will,  and  the  produce  thereof 
applied,  from  time  to  time,  for  their  benefit,  as  the  Court  should 
direct. 

The  defendants,  the  assignees,  by  their  answers  submitted 
whether  the  direction  in  the  will  was  not  ineffectual  to  defeat  or 
divest  the  right  of  Thomas  Eearsley;  or  if  it  was  to  any  extent 
effectual,  whether  they,  as  his  assignees,  were  not  entitled  to  so 
much  of  the  surplus  interest,  and  of  the  4,000Z.,  as  would  have 
been  payable  or  applicable  for  the  maintenance  or  support  of 
Thomas  Eearsley  himself. 

Thomas  Eearsley,  the  bankrupt,  was  served  with  a  copy  of  the 
bill,  and  did  not  appear. 

Mr.  Romilly  and  Mr.  Palmer,  for  the  plaintiffs  [cited  Dommett 
V.  Bedford  (1),  Cooper  v.  Wyatti2),  Twopeny  v.  Peyton  (z),  Godd-en 
V.  Crowhur8t{4),  Brandon  v.  Aston  {b),  Rippon  v.  Norton  (6),  and  Page 
V.  Way  (7)]. 

[  189  ]  Mr.  James  Parker,  for  the  assignees  [cited  also  Snowdon  v. 

Dales  {fi),  Green  v.  Spicer(9),  Piercy  v.  Roberts  {lo),  and  Lord  v. 
Bunn  (11)]. 

The  Vicb-Chancbllor,  adverting  to  the  case  of  WethercU  v. 
Wilson  (12),  said,  that  it  was  not  of  necessity  that  any  part  of  the 
trust  funds,  under  such  a  gift  as  the  present,  must  be  applicable 
for  the  separate  benefit  of  the  husband  or  father  who  had  become 
bankrupt.  The  whole  property  might  not  be  more  than  sufficient 
for  the  support  and  maintenance  of  the  wife  and  children  ;  and  the 
benefit  which  the  bankrupt  derived  from  the  property  might  not 
[  'ISO  ]  be  capable  of  severance, — it  might  be  *of  such  a  kind,  that  no 
definite  portion  of  the  principal  or  income  could  in  respect  thereof 
be  diverted  from  its  application  for  the  benefit  of  the  other  members 
of  the  family, — supposing,  for  example,  the  joint  occupation  of  a 

(1)  29  E.  R.  146  (3  Ves.  149).  (7)  52  R  R.  2  (3  Beav.  20). 

(2)  21  R.  R.  336  (5  Madd.  482).  (8)  38  R,  R.  173  (B  Sim.  524). 

(3)  51  R.  R.  301  (10  Sim.  487).  (9)  32  R.  R.  232  (1  Russ.  &  My.  395). 

(4)  51  R.  R.  332  (10  Sim.  642).  (10)  36JB.  R.  239  (1  My.  &  K.  4). 

(5)  60  R.  R.  11  (2  Y.  &  C.  C.  C.  24).  (11)  60  R.  R.  56(2  Y.  &  C.  C.  C.  98). 

(6)  50  B.  R.  96  (2  Beav.  63).  (12)  44  R.  R.  27  (1  Keen.  80). 
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boose,  which  was  necessary  for  the  habitation  of  the  wife  and     Kearslbt 
children,  the  expense  of  which  was  not  increased  by  the  circum-    woodcock. 
stance  that  it  was  also  the  abode  of  the  bankrupt.     The  decree 
in  this  case  should  be  similar  to  that  which  was  made  by  Lord 
LiANGDALE  in  Page  v.  Way. 

Declare,  that  the  defendants,  N.  E.,  J.  S.,  and  J.  H.  S.,  the 
assignees  of  the  defendant  Thomas  Eearsley,  are  entitled  to  the 
income  accrued  due  before  the  9th  of  March,  1842,  the  date  of  the 
creditor's  deed  in  &c.,  and  not  paid  to  the  defendant  Thomas 
Kearsley,  previous  to  his  bankruptcy,  on  one  moiety  of  the  residue 
of  the  sum  of  12,0002.  in  &c.,  after  providing  for  the  annual  pay- 
ments of  150Z.,  and  1501.  in  &c. ;  and  let  the  defendants  (the 
trustees)  pay  the  same  (if  any)  to  the  defendant  J.  H.  S.  (official 
assignee)  accordingly ;  and  declare,  that  from  the  date  of  the  said 
deed  of  the  9th  of  March,  1842,  the  said  income  was  subject  to  the 
trusts  of  the  will  of  the  testator,  John  Hodson,  in  &c.  declared  in 
the  event  of  the  forfeiture  therein  mentioned,  and  that,  according 
to  the  true  construction  of  the  said  will,  the  defendant  Thomas 
Kearsley,  the  husband,  is  not  entitled  to  any  part  of  the  said  income 
separately  from  the  plaintiffs,  his  wife  and  children.  And  that  any 
interest  of  the  said  defendant  Thomas  Eearsley,  under  the  trusts 
of  the  said  will,  not  required  for  the  support  and  maintenance  of 
the  plaintiffs,  his  wife  and  children,  goes  to  the  defendants,  N.  E., 
J.  S.,  and  J.  H.  S.,  assignees  &c.  Befer  it  to  the  Master  in  rota- 
tion, to  inquire  whether  the  present  annual  income  of  one  moiety 
of  the  residue  of  the  said  12,000/.,  after  providing  for  the  said  150/. 
and  150/.  as  aforesaid,  is  more  than  sufficient  for  the  maintenance 
and  support  of  the  plaintiffs,  the  wife  and  children  of  the  defen- 
dant Thomas  Eearsley,  and  if  so,  by  how  much.  Tax  the  costs  of  all 
parties  of  this  suit, — the  costs  of  the  plaintiffs  and  the  defendants, 
the  trustees,  as  between  solicitor  and  client,  and  let  the  same  be 
paid  and  retained  by  the  said  defendants,  the  trustees,  out  of  the 
income  of  the  said  moiety  of  the  12,000/.,  after  providing  for  the 
said  150/.  and  150/.  as  aforesaid,  accrued  due  since  the  9th  of 
March,  1842.  Reserve  further  directions  and  the  subsequent  costs. 
Liberty  to  apply. 
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1843,  EEEVE   V.   ATTORNEY-GENEEAL. 

July  22,  26, 

27.  (3  Hare,  191—198  ;  S.  C.  7  Jur.  1168.) 

WiosAM  Bequest  of  stock  to  the  **  Society  for  Bettering  the  Condition  of  the 

V.-C.    '  Poor,"  upon  trust  to  apply  the  income  in  the  payment  of  the  house-rent  of 

r  191  1  seven  or  more  country  labourers  in  the  principality  of  Wales,  selected  in  a 

certain  manner ;  and  bequest  of  other  stock  to  the  **  Society  for  the 
Encouragement  of  Female  Servants,"  upon  trust  to  distribute  the  income 
annually  in  gratuities  to  servants  in  the  same  principality,  selected  in  a 
ceiiain  manner.  The  two  societies  renounced  the  respective  trusts,  and 
disclaimed  the  legacies :  Held,  that  the  discretion  of  the  trustees  was  not, 
in  these  cases,  of  the  essence  of  the  trust ;  that  the  trust  being  originally 
created  for  certain  definite  objects,  and  not  a  gift  to  charity  generally  or 
indefinitely,  it  was  not  a  case  in  which  the  disposition  of  the  fund  required 
the  authority  of  the  sign  manual ;  and  that  the  Court  would  carry  the  trust 
into  effect  by  means  of  a  scheme. 

Thomas  Meyrick,  by  his  will,  dated  in  1839,  after  giving  several 
sums  of  money  to  charitable  societies,  to  be  paid  exclusively  out  of 
such  part  of  his  personal  estate  as  he  could  lawfully  charge  with 
the  payment  of  legacies  to  charitable  uses,  and  directing  them  to 
be  applied  solely  within  the  principality  of  Wales,  proceeded  to 
make  bequests  in  the  following  words :  "  In  like  manner,  and  with 
the  like  limitation,  I  give  1,000Z.  in  the  New  3/.  10«.  per  cent. 
Annuities,  to  the  *  Society  for  Bettering  the  Condition  of  the  Poor,' 
held  in  London  or  elsewhere,  for  which  the  receipt  of  the  treasurers 
for  the  time  being  shall  be  a  good  discharge  in  trust  to  pay 
the  dividends,  amounting  to  85Z.,  payable  on  January  5th  and  July 
5th,  for  house  rent,  in  sums  not  above  5Z.  each,  to  seven  or  more 
country  labourers  once  only,  on  producing  a  certificate  from  the 
clergyman  or  churchwardens  of  their  honesty,  sobriety,  quietness, 
and  industry,  and  attendance  at  church,  and  their  not  possessing 
money,  or  land,  or  goods,  to  above  5Z.,  nor  receiving  parochial 
relief."  And  the  testator,  by  his  said  will,  after  exhorting  servants 
to  be  obedient  unto  tlieir  own  masters,  and  to  please  them  well  in 
all  things,  not  answering  again,  and  not  purloining,  but  having  all 
good  fidelity  and  denying  ungodliness  and  worldly  lusts,  and  to 
live  soberly,  godly,  and  righteously,  proceeded  as  follows :  "  For 
such  servants,  and  the  like  limitation  to  the  principality  of  Wales, 
which  contains  42,274  female  servants,  I  give  1,000?.  in  the  said  New 
3Z.  lOs.  per  cent.  Annuities  to  the  *  Society  for  the  Encouragement 
[  •192  ]  of  Female  Servants,*  held  at  110,  *Hatton  Garden,  or  elsewhere, 
in  trust  to  pay  the  yearly  dividends,  35L,  in  sums  of  1{.  to  each 
such  female  servant,  once  only,  on  their  producing  a  certificate,  to 
be  entered  on  the  books  of  the  society,  signed  by  the  minister  and 
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churchwardens  of  their  parish,  of  their  regular  attendance  at  Kkeve 
church,  and  by  their  masters  or  mistresses  of  their  ten  years'  a.-O. 
quiet  and  faithful  service,  at  5/.  or  less  per  annum,  and  of  their 
never  having  been  married  or  pregnant."  "Also  I  give  in  like 
manner  to  the  said  society,  the  further  sum  of  100/.  in  the  said 
New  3/.  10«.  per  cent.  Annuities,  in  trust  to  pay  the  dividends 
3/.  109.  on  July  5th,  annually,  to  the  churchwardens  of  the  parish 
of  Holsworthy,  in  the  county  of  Devon,  who  shall  on  the  Monday 
following  openly  give  2i.  10s.  of  that  sum  to  the  young  single 
woman  resident  in  that  parish,  being  under  thirty  years  of  age, 
and  generally  esteemed  by  the  young  as  the  most  deserving,  and 
the  most  handsome,  and  most  noted  for  her  quietness,  and  attend- 
ance at  church ;  and  on  the  next  day  shall  openly  give  the 
remainder  of  that  sum  to  any  spinster  not  under  sixty  years  of  age, 
and  noted  for  the  like  virtues,  and  not  receiving  parochial  relief. 
These  donations  shall  be  made  to  the  same  woman,  being  single, 
once  only,  and  at  noon,  and  their  names  and  ages,  and  abodes, 
and  the  sums  given  to  each  not  receiving  parochial  relief,  and  the 
dates,  shall  be  duly  entered  in  a  book  to  be  kept  safely  by  every 
successive  churchwarden,  who  will  sign  and  determine  each  pay- 
ment under  this  title, '  Donations  made  to  maintain  peace  on  earth, 
and  good-will  amongst  men.' " 

The  testator  gave  the  residue  of  his  personal  estate  to  the  Society 
for  Promoting  Christian  Knowledge,  to  be  paid  to  the  treasurers  for 
the  time  being,  whose  receipt  was  to  be  a  good  discharge  for  the 
same,  in  trust  to  pay  the  income  yearly  to  such  preacher,  appointed 
and  licensed  by  the  Bishops,  as  therein-mentioned. 

After  the  death  of  the  testator,  the  Society  for  Bettering  the  [  ^^^  ] 
Condition  of  the  Poor,  and  the  Society  for  the  Encouragement  of 
Female  Servants,  declined  the  trusts  of  the  said  legacies,  as  not 
being  within  the  purposes  for  which  they  were  constituted.  The 
bill  was  filed  by  the  executor  against  the  treasurers  of  the  two 
societies  which  so  renounced  their  legacies, — the  treasurers  of  the 
Society  for  Promoting  Christian  Knowledge,  and  the  Attorney' 
General^ — for  the  administration  of  the  estate  under  the  du-ection 
of  the  Court ;  and,  if  necessary,  for  a  reference  to  the  Master  to 
approve  of  one  or  more  scheme  or  schemes  for  the  management 
and  distribution  of  the  charitable  legacies.  The  treasurers  of  the 
two  first-named  societies  disclaimed  by  their  answers  the  legacies 
given  to  those  societies,  and  the  bill  was  dimissed  against  them. 

On  the  hearing  of  the  cause,  it  was  referred  to  the  Master  to 
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Reevr  inquire  and  state,  whether  the  personal  estate  of  the  testator  was 
a!'q,  P^^^  personal  estate,  or  whether  the  same  or  any  and  what  part 
thereof  consisted  of  personal  estate  savouring  of  realty,  and,  if  any 
part  of  such  personal  estate  consisted  of  personal  estate  savouring 
of  realty,  then  it  was  ordered,  that  the  Master  should  inquire  and 
state  who  were  the  next  of  kin  of  the  testator  living  at  the  time  of 
his  death,  and  if  any  of  such  next  of  kin  had  since  died,  who  were 
his,  her,  or  their  personal  representative  or  personal  representatives. 
And  if  the  Master  should  find,  that  the  said  personal  estate  was 
pure  personal  estate,  then  it  was  referred  to  the  Master  to  take  the 
usual  accounts  of  the  personal  estate  of  the  testator,  and  his  debts 
and  legacies. 
JulyU,  The  Master,  by  his  report,  found  that  the  testator  was  not 

r  194  -j  possessed  of  any  personal  estate  which  savoured  of  realty;  and 
he  stated  the  accounts  of  the  estate,  and  the  said  disclaimers  by 
the  said  two  societies  of  the  legacies  bequeathed  to  them.  On 
further  directions, 

July  22.  Mr,  Wray,  for  the  AUoniey-Oencraly  submitted  that  the  dis- 

tribution  of  the  disclaimed  legacies  for  charitable  purposes  should 
be  according  to  her  Majesty's  appointment,  by  sign  manual.  He 
cited  the  case  of  Denyer  v.  Druce  (i),  in  which  legacies,  having  been 

[  *195  ]  declined  by  *the  bodies  to  which  they  were  given,  were  disposed  of 
by  the  Royal  warrant. 

Mr.  Tennant  and  Mr.  Fane,  for  the  executor,  submitted  that 
inasmuch  as  the  charitable  purpose  was  not  indefinite,  but  a 
[  •196  ]  particular  trust  had  been  declared,  the  *Court  would  carry  it  into 
effect,  either  strictly  or  cy  pres;  and  that  it  was  only  in  cases 
where  the  fund  was  to  be  applied  generally  to  charity,  without  an 
indication  of  the  mode,  that  the  application  of  the  fund  was  cast 
upon  the  Crown. 

Mr.  WethereU,  for  the  residuary  legatees. 

[The  cases  cited  included  Moggridge  v.  Thackwell(2),  Attajmey- 
General  v.  The  Ironmongers'  Company  (3),  Ommaney  v.  Butcher  (4).] 

July  27.     .  The  Vicb-Chancblloe  : 

The   suggestion  on    behalf    of    the  Attorney-General    is,   that, 

(1)  31  E,  B.  63  (Taml.  32).         S.  C,  54  R.  B.  264  (2  Beav.  313;  Cr.  & 

(2)  6  B.  B.  76  (7  Vee.  36).  Ph.  208). 

(3)  39  B.  B.  302  (2  My.  &  K.  576) ;    (4)  24  E.  B.  24  (T.  &  B.  260). 
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inasmtich  as  the  trustees  appointed  by  the  testator  have  refused       Rrkve 

to  act,  the  Court  has  no  means  of  carrying  the  particular  trusts        a.^'g. 

into  execution ;  for  it  is  said,  that  the  societies  which  the  testator 

selected  as  the  instruments  for  distributing  these  charitable  funds, 

were  not  in  the  situation  of  ordinary  trustees;  that  their  places 

could  not,  like  those  of  ordinary  trustees,  be  supplied  by  others; 

that  it  must  be  assumed  the  testator  appointed  these  particular 

societies,  because  he  considered  them,  owing  to  the  objects  for 

which  they  exist,  as  peculiarly  conversant  with  the  facts  necessary 

to  render  the  exercise  of  their  discretion  in  the  disposal  of  the  fund 

more  valuable  than  that  of  any  other  persons,  and  that  therefore 

the  discretion  of  the  trustees  is  of  the  essence  of  the  trust :   on  the 

other  hand,  it  is  said,  that  the  disclaimers  of  the  trustees  do  not 

affect  the  trust,  and  that  it  is  sufficiently  defined  to  enable  the 

Court  to  execute  it.     *In  the  case  of  Moggridge  v.  ThackweU{i),       [  •197  ] 

the  authorities  on  this  point  are  considered  by  Lord  Eldon,  and, 

noticing  the  point  as  one  of  great  difficulty,  he  says,  "it  being 

established,  that  where  money  is  given  to  charity  generally  and 

indefinitely,  without  trustees  or  objects  selected,  the  King,  as  parens 

patria,  is  the  constitutional  trustee,  it  is  very  difficult  to  raise  a 

solid  distinction  between  an  original  gift  absolutely  indefinite  and 

without  qualification,  and  a  case  in  which,  by  matter  ex  post  facto, 

the  gift  stands  before  the  Court  in  consequence  of  that  accident,  as 

if  it  had  originally  been  given  indefinitely,  without  any  means  for 

carrying  it  into  execution  prescribed.    All  I  can  say  upon  it  is,  I  do 

not  know  what  doctrine  could  be  laid  down  that  would  not  be  met 

by  some  authority  upon  this  point ;  whether  the  proposition  is  that 

the  Crown  is  to  dispose  of  it,  or  the  Master  by  a  scheme  "  (2).    After 

adverting  to  several  cases.  Lord  Eldon  continues,  **  In  the  other 

cases,  where  all  the  trustees  are  dead, — in  others  where  some  of 

them  are  dead,  the  discretion  being  wholly  or  partly  gone,  or  where 

the  trustees  surviving  would  not  act,  or  where  some  would  and 

others  would  not,  yet  the  Court  in  a  great  number,  if  not  in  all 

those  instances,  did,  by  a  scheme,  distribute  the  fund  "(3).     And 

he  concludes,  that  the  run  of  the  cases,  with  the  exception  which 

he  mentions,  rather  import,  that,  where  originally  a  trust  is  created 

for  the  distribution  of  a  charity,  and  the  trust  is  not  carried  into 

execution,  inasmuch  as  it  was  originally  a  trust,  and  not  in  a  strict 

sense  a  general  and  indefinite  gift  to  charity,  or  to  the  poor,  the 

(1)  6  R.  R.  76  (7  Ves.  36).  (3)  6  R.  R,  p.  83  (7  Ves.  pp.  84,  85). 

(2)  6  R.  R.  j>.  82  (7  Ves.  p.  83). 
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Reeve  Court  would  execute  it  by  a  scheme.  In  this  case  the  objects  of 
A.-b.  the  trust  are  pointed  out  by  the  will  with  great  minutenesa  I  have 
no  ground,  either  in  the  language  of  the  will  or  the  circumstances 
of  the  case,  for  supposing  that  the  discretion  of  the  particular 
[  *^^®  1  societies  named  in  the  will  was  of  the  *es8ence  of  the  gifts,  so  that 
the  disclaimers  of  those  societies  is  to  destroy  the  gifts  altogether. 
I  think  that  is  not  the  case.  And,  therefore,  following  the  view 
which  Lord  Eldon  took  of  the  question  in  the  case  I  have  men- 
tioned, I  think  it  must  be  referred  to  the  Master  to  settle  a  scheme 
for  the  distribution  of  these  legacies,  having  regard  to  the  terms  of 
the  charitable  bequest. 

This  Court  doth  order,  that  1,000?.  New  SI.  10».  per  cent. 
Annuities,  part  &c.  and  the  sum  of  50Z.  Ids.  5d.,  part  See.  cash, 
be  carried  over  in  the  name  &c.  to  an  account  to  be  entitled  "  The 
account  of  the  legacy  for  bettering  the  condition  of  the  poor."  And 
it  is  ordered,  that  l,000f.  New  SL  10a.  per  cent.  Annuities,  other 
part  &c.  and  the  sum  of  50Z.  Ids.  5d.  other  part  &c.  cash,  be  carried 
over  in  the  name  &c.  to  an  account  to  be  entitled  "  The  account  of 
the  legacy  for  the  encouragement  of  female  servants."  And  it  is 
ordered,  that  lOOZ.  New  SI.  lOs.  per  cent.  Annuities,  the  residue  &c. 
and  the  sum  of  51.  2a.  other  part  &c.  cash,  be  carried  over  in  the 
name  &c.  to  an  account  to  be  entitled  "  The  account  of  the  legacy 
to  the  parish  of  Hols  worthy  in  the  county  of  Devon."  And  it  is 
ordered,  that  the  said  sum  of  51.  28.,  and  any  future  dividends  to 
accrue  due  on  the  said  lOOZ.  New  SI.  10a.  per  cent.  Annuities,  be 
paid  to  the  plaintiff  Philip  Beeve,  during  his  life,  or  until  the 
further  order  of  this  Court;  he  undertaking  to  remit  the  same, 
when  received,  to  the  churchwardens  for  the  time  being  of  the  said 
parish  of  Holsworthy,  to  be  applied  by  them  upon  the  trusts  of  the 
will  of  the  said  testator.  And  it  is  ordered,  that  it  be  referred  to 
the  Master  &c.  to  settle  a  scheme  for  the  administration  of  the  said 
legacies  of  1,000Z.  and  1,000Z.  New  SI.  10«.  per  cent.  Annuities, 
which  have  been  respectively  disclaimed  on  the  part  of  the  **  Society 
for  Bettering  the  Condition  of  the  Poor,"  and  the  "  Society  for  the 
Encouragement  of  Female  Servants,"  having  regard  to  the  will  of 
the  said  testator  in  &c.  And  the  said  Master  is  to  be  attended  by 
all  parties  interested,  who  are  to  be  at  liberty  to  lay  proposals  for 
a  scheme  before  him.     Directions  as  to  the  residue,  costs,  &c. 
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FAULKNER  v.   DANIEL.  ,843. 

(3  Hare,  199—222.)  -^*;^-  ^\}^i}^' 

lOi  17,  lo« 

A  legacy,  charged  upon  and  payable  out  of  real  estate,  upon  failure  of  an         ^^^-  ^* 
estate  tail,  is  not  too  remote.    Where  there  is  no  available  personal  estate 
applicable  for  legacies  charged  on  real  estate,  a  legatee  claiming  payment  y  ^q     * 

of  the  legacy  out  of  real  estate  is  not,  after  a  great  lapse  of  time,  precluded         ..  '    ' 
from  seeking  relief  by  the  absence  of  any  existing  legial  personal  represen-         '-        ^ 
tative  of  the  testator. 

Legatees  whose  legacies  are  charged  on  real  estate,  subject  to  prior 
charges,  are  not  affected  by  lapse  of  time  so  long  as  any  of  the  prior 
charges  subsist. 

Mode  of  taking  accounts,  as  against  mortgagees  and  consignees,  of  the 
produce  of  a  West  India  estate. 

The  plaintiffs  were  the  personal  representatives  of  Dame  Janet 
M'Leod,  and  claimed  to  be  entitled  to  a  legacy  of  5,0002.,  bequeathed 
to  her  by  the  will  of  John  M'Leod,  who  died  in  1775. 

The  testator,  John  M'Leod,  was  seised  in  fee  simple  in  possession 
of  a  plantation  in  Jamaica,  called  Golbecks,  and  was  possessed  of 
some  personal  estate.  Golbecks  was,  both  at  the  time  the  testator 
made  his  will  and  at  his  death,  subject  to  a  mortgage  created  by 
the  testator  in  the  year  1765.  The  testator,  by  his  will,  and  a 
codicil  thereto,  after  charging  his  real  and  personal  estate  with  the 
payment  of  his  debts  and  several  annuities  and  legacies,  including 
a  legacy  of  1,500Z.  to  his  nephew  John,  the  son  of  his  brother 
Donald  M'Leod,  gave  his  real  and  personal  estate  to  trustees,  upon 
trust,  in  default  *of  issue  of  his  own  body,  as  therein  mentioned,  [  *200  ] 
for  his  said  nephew  John,  for  life,  with  remainder  to  the  first  and 
other  sons  of  John  successively,  in  tail  male,  with  remainder  to  the 
second  and  every  other  son  of  Donald  M'Leod  successively  in  tail 
male,  with  remainder  in  trust  for  the  testator's  own  right  heirs. 
The  testator  then  proceeded  to  bequeath  the  legacy  in  question  in 
the  cause  in  the  following  words :  '*  And  upon  this  last-mentioned 
contingency,  failing  heirs  male  of  my  said  brother,  and  of  my  said 
estate  going  to  my  right  heirs  more  remote  as  aforesaid,  then  I  do 
hereby  charge,  subject,  and  make  liable  my  said  estate  with  the 
payment  of  the  sum  of  5,0002.  sterling,  to  my  said  niece,  Janet 
M'Leod,  over  and  above  the  sums  of  money  hereinbefore  left  and 
bequeathed  to  her.*'  The  testator  died  in  1775,  without  issue, 
leaving  his  brother,  Donald  M'Leod,  his  heir-at-law. 

Upon  the  testator's  death,  his  nephew  John,  the  son  of  Donald 
M'Leod,  became  entitled  for  life  to  the  residuary  real  estate  of  the 
testator,  including  Golbecks,  subject  to  the  said  mortgage,  and  to 
the  payment  of  the  debts,  annuities,  and  legacies  bequeathed  by 
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Faulkner  the  will.  Donald  M'Leod  died  in  1786,  intestate,  and  without 
Daniel.  other  issue  male  than  John,  the  tenant  for  life.  John  attained 
his  age  of  twenty-one  years  in  March,  1782,  and  afterwards  entered 
into  possession  of  Colbecks. 

The  mortgage  of  1765,  shortly  after  the  testator's  death,  became 
vested  in  Thwaites  and  Wheelwright,  and  was,  in  1815,  assigned 
to  the  defendants  Thomas  and  John  Daniel.  During  a  great  part 
of  the  time  that  Thwaites  and  Wheelwright  held  the  mortgage,  the 
produce  of  Colbecks  was  consigned  to  them  in  this  country,  in 
pursuance  of  a  contract  between  them  and  John  M'Leod ;  and, 
from  the  time  of  the  assignment  of  the  mortgage  to  Thomas  and 
[  *20i  ]  John  Daniel,  the  produce  of  *Colbecks  was,  in  pursuance  of  a  like 
contract,  consigned  to  Thomas  and  John  Daniel. 

John  M'Leod,  the  tenant  for  life,  paid  off  a  large  portion  of  the 
principal  of  the  mortgage-debt  of  1765,  and  also  paid  the  principal 
of  the  other  debts  of  the  testator,  and  several  of  the  legacies  to 
which  the  testator  had  subjected  the  estate.  The  plaintiffs  alleged 
that  John  M'Leod,  as  tenant  for  life,  claimed  the  right  of  keeping 
up  the  principal  of  the  said  mortgage,  and  other  debts,  and  of  the 
legacies,  so  far  as  the  principal  of  such  mortgage,  debts,  and 
legacies,  had  been  paid  during  his  own  estate  for  life  out  of  the 
annual  produce  and  income  of  Colbecks,  and  to  stand  as  a 
creditor  for  such  principal  sums,  and  also  for  the  principal  of  his 
own  legacy  of  1,500Z.,  as  charges  and  incumbrances  against  the 
estate  of  the  tenant  in  tail  in  remainder,  in  case  he  (John)  should 
have  a  son,  and  there  should  be  a  tenant  in  tail  to  succeed  to  the 
inheritance,  after  the  determination  of  his  own  life  estate;  the 
plaintiffs,  however,  insisted,  that  if  John  had  a  right  to  keep  up 
the  charges  which  had  been  paid  out  of  the  annual  rents  and 
profits  of  Colbecks  during  his  life  estate,  as  between  himself  and 
the  contingent  remainder-men  who  might  succeed  to  the  inheritance 
under  the  limitations  in  the  will,  yet  he  had  not  a  right  to  keep 
up  the  satisfied  charges  against  the  debts,  legacies,  and  annuities 
which  remained  unpaid.  John,  by  different  instruments,  declared 
his  intention,  for  some  purposes  and  to  some  extent,  to  keep  alive 
the  debts  and  legacies  which  he  had  paid,  but  for  what  purposes, 
or  to  what  extent,  was  a  question  between  the  parties  in  the  cause. 
By  deeds,  dated  in  the  year  1815,  the  sum  remaining  due  on  the 
mortgage  of  1765,  and  all  securities  for  the  same,  and  interest, 
and  a  private  debt  owing  by  John  M'Leod,  were  assigned  to  the 
[  ^202  J       defendants  Thomas  and  *John  Daniel,  as  fully  and  amply,  and 
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in  such  and  the  same  manner  to  all  intents  and  purposes,  as  Faulkkbb 
Thwaites  and  Wheelwright  then  held  the  same,  and  by  the  same  daniel. 
deed  Colbecks  was  conveyed  to  Thomas  and  John  Daniel,  subject 
to  redemption,  and  to  the  other  trusts  affecting  the  same.  By 
another  deed  of  the  same  date,  in  consideration  of  the  advances 
made  by  Thomas  and  John  Daniel,  and  of  their  continuing  to 
provide  suppUes  for  the  use  of  the  plantation,  John  M'Leod  con- 
veyed his  reversionary  interest  in  Colbecks  to  Thomas  and  John 
Daniel,  by  way  of  security  for  the  monies  advanced  and  to  be 
advanced  by  them ;  and  by  the  same  deed,  for  further  and  better 
securing  the  said  principal  monies  and  interest,  John  M'Leod 
assigned  to  Thomas  and  John  Daniel  his  legacy  of  1,5002.,  and 
also  all  and  singular  other  such  and  so  many  of  the  several 
legacies  and  other  charges,  liens,  and  incumbrances  whatsoever 
as  had  been  paid  off  with  the  monies  of  the  said  John  M'Leod, 
and  for  which  he  would  or  might  be  a  creditor  upon  the  premises 
in  the  event  of  his  death  leaving  issue  male. 

John  M'Leod,  the  tenant  for  life,  died  on  the  15th  of  December, 
1822,  without  issue  male,  leaving  his  daughters  and  co-heiresses, 
co-heiresses  of  the  original  testator.  John  M'Leod,  the  tenant 
for  life,  claiming,  as  heir-at-law  of  the  testator,  to  be  entitled 
to  the  Colbecks  estate  under  the  limitations  in  the  original  will 
to  the  right  heirs  of  the  testator,  by  his  will  devised  Colbecks 
to  his  widow  Janet  for  life,  with  remainder  to  his  daughters 
successively  for  life,  with  remainder  to  their  first  and  other  sons  in 
tail,  subject  to  the  mortgage  of  1765,  and  the  other  charges  thereon. 

The  plaintiffs  filed  their  bill  in  March,  1837,  against  *the  mort-  [  •203  ] 
gagees  Thomas  and  John  Daniel,  and  the  other  parties  interested  in 
the  Colbecks  plantation,  for  an  account  of  such  part  of  the  debt  due 
to  the  mortgagees,  as  should  be  deemed  to  have  priority  over  the 
plaintiffs'  legacy, — for  an  account  of  the  receipts  of  produce  by  the 
mortgagees,  and  application  of  the  balance  accordmg  to  the  trusts 
of  the  will  of  the  testator ;  the  plaintiffs  by  their  bill  offering  to 
redeem  the  estate,  and  pay  the  defendants,  Thomas  and  John 
Daniel,  so  much  of  their  debt  as  should  be  a  charge  thereon  prior 
to  the  legacy  of  5,000Z.  to  Janet. 

The  bill  alleged,  that  the  personal  estate  of  the  testator  was  very 
inconsiderable,  and,  so  far  as  it  would  go,  had  been  applied  in 
payment  of  debts  and  legacies ;  and  it  also  alleged  that  the  last 
survivor  of  the  trustees  under  the  will  died  in  Jamaica  in  1815, 
without  heirs ;  or  if  he  left  any  heir,  he  was  out  of  the  jurisdiction. 
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Faulkner        The  plaintiffs  made  three  points:   first,  that  the  event  upon 
Daniel       which  the  legacy  of  5,000/.  was  given   to  Janet  arose  in  1822, 
upon  the  death  of  John,  the  tenant  for  life,  without  issue  male ; 
secondly,  that  in  the  circumstances  of  the  case,  the  charges  paid  by 
John  M'Leod,  the  tenant  for  life,  became  merged  in  the  inherit- 
ance ;  and  thirdly,  that,  in  taking  the  mortgage  account  against 
Thomas  and  John  Daniel,  they  must  be  treated  as  mortgagees  in 
possession,  and  that  the  Court  must  disallow  the  commission  and 
charges,  which,   as  mere  consignees,  they  might  have  claimed. 
Upon  every  one  of  these  points  some  of  the  defendants  took  issue. 
The  plaintiffs,  after  the  answers  were  in,  moved  for  a  receiver, 
[  '204  ]      and  for  payment  into  Court  of  the  *slave  compensation-money,  but 
the  motion  was  refused  [by  Lord  Cottenham  on  the  ground  that 
the  plaintiffs  had  failed  to  show  on  the  pleadings  that  there  was 
not  vested  in  the  defendants  a  title  to  charges  on  the  estate  prior 
to  their  claim  and  exceeding  in  amount  the  compensation-money 
standing  in  the  name  of  the  Attojitey-General], 
[  205  ]  Administration   of   the  personal   estate  of  John   M*Leod,  the 

tenant  for  life,  was  granted  in  1838  to  T.  Dear,  by  the  Prerogative 
Court, — the  same  being  limited  for  the  purpose  only  to  attend, 
supply,  substantiate,  and  confirm  the  proceedings  in  this  or 
any  other  suit.  T.  Dear  was  brought  before  the  Court  by 
supplemental  bill. 
At  the  hearing, 

Mr.  Teed,  Mr.  Temple,  and  Mr.  Dickinson,  for  several  defen- 
dants, objected  that  there  was  no  sufficient  representative  of  the 
personal  estate  of  John  M'Leod,  the  tenant  for  life,  before  the 
Court;  that  the  trustees  appointed  by  the  will  of  the  original 
testator  being  dead,  the  heir-at-law  of  the  survivor  ought  to  be 
made  a  party  to  the  suit ;  and  that  a  personal  representative  of 
the  original  testator  ought  also  to  be  a  party. 


The  Vice-Chancbllor  [overruled  these  objections  after  referring 
to  the  facts  and  pleadings,  saying] : 

[  211  ]  If  this  were  a  case  in  which  the  events  in  question  were  of 

recent  occurrence,  there  would  not  be  a  question,  but  that  the 
personal  representative  of  the  testator  was  a  necessary  party.  It 
was,  however,  said,  that,  regard  being  had  to  the  manner  in  which 

[  *212  ]      the  estate  has  *been  dealt  with,  and  the  great  length  of  time  since 
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the  death  of  the  testator,  there  could  now  be  no  occasion  to  bring    Faulknce 
him  before  the  Coart.     I  cannot  accede  to  that  argument,  for  this      daniel. 
reason, — ^the  estate  has  been  in  substance  in  the  hands  of  the 
mortgagees, — whether  strictly  mortgagees  in  possession  or  not, — 
and  they  were  entitled  to  have  both  the  real  and  personal  estate 
applied  in  payment  of  the  mortgage  debt,  and  the  legatees  whose 
claims  are  subsequent  to  the  mortgage  have  never  yet  been  in 
a  position  to  claim  payment  of  their  legacies  against  the  mort- 
gagees, and  therefore  I  cannot  hold  them  at  all  affected  by  the 
past  dealings  with  this  estate.     They  could  never  have  insisted 
on  the  appropriation  of  any  part  of  the  estate  for  payment  of  their 
legacies,   till   the  mortgagees   were  paid  off,   and  they  are  not 
therefore  in   default.     But  I  think   the  dif&culty  may,  for  the 
present,  be   got  over  in  another  way,  not  meaning  thereby  to 
preclude  the  parties  from  insisting  upon  this  point  in  the  course 
of  the  general  argument  of  the  case,  if  it  should  be  thought  right 
so  to  do.    A  party  may  stand  in  one  of  three  different  positions : 
be  may  be  a  necessary  party  to  a  suit  because  other  parties  to  the 
record  cannot  have  justice  done  them  in  his  absence ;  or  he  may 
be  a  necessary  party  as  having  an  interest  of  his  own,  which 
interest  the  Court  may  be  able  to  protect  by  saving  his  rights  in 
the  decree ;  or  he  may  have  an  interest  of  his  own  which  the 
Court  may  not  be  able  to  protect,  if  a   decree  be  made  in  his 
absence.     This  view  of  the  subject  was  before  Lord  Cottenham, 
vihen  the  Orders  of  August,  1841,  were  made,  and  he  was  of  opinion, 
that,  where  the  absent  party  was  wanted  only  with  a  view  to  the 
interest  of  the  parties  to  the  record,  or  if  he  were  a  necessary  party 
in  respect  of  an  interest  of  his  own,  which  would  not  be  prejudiced 
by  a  decree  *in  his  absence,  and  the  objection  was  not  taken  by       [  •213  ] 
the  answer,  there  was  no  reason  why  the  Court  should  not  exercise 
a  discretion  as  to  making  a  decree  in  his  absence.     The  object  was 
to  prevent  the  inconvenience  of  allowing  a  defendant  to  put  in  his 
answer,  not  raising  the  objection  for  want  of  parties,  and  when 
the  cause  came  to  a  hearing,  to  delay  the  plaintiff  by  then  raising 
the  objection ;   and  it  was  with  that  view  of  the  case  that  Lord 
Cottenham  sanctioned  the  40th  Order  of  August,  1841— enabling 
the  Court,  in  such  a  case,  at  the  hearing,  to  make  a  decree  saving 
the  rights  of  an  absent  party  (1). 

The  objection,  for  want  of  parties  taken  in  the  answers  relate  to 
parties  who  are  now  represented ;  and  I  do  not  find  any  objection 
(1)  Old.  XL.,  26th  August,  1841. 


£70  1843.     CH.     3  HARE,  213—215.  Tr-b. 

faitlknbb  taken  throughout  the  answers,  to  the  absence  of  the  heir  of  the  sot- 
Daniel,  viving  trustee,  or  of  the  personal  representative  of  the  testator.  I 
am  satisfied  that  in  this  case  I  may,  both  as  to  the  heir-at-law  of 
the  surviving  trustee,  and  the  personal  representative  of  the  original 
testator,  properly  apply  the  rule  to  which  I  have  adverted.  There 
can  be  no  reason  but  one  of  form  for  bringing  before  the  Court  the 
personal  representative  of  a  party  who  died  in  1775,  when  those 
who  claim  the  estate  have,  during  the  whole  time,  dealt  with  it  as 
though  the  real  estate  only  remained  to  be  applied  ;  and,  as  those 
who  alone  are  interested  in  the  objection  have  not  raised  it  on  the 
pleadings,  I  do  not  hesitate  to  apply  the  Order  to  this  case. 

The  40th  Order  of  August,  1841,  takes  effect  as  to  all  suits 
depending  at  the  time  the  Order  was  made:  this  is  provided  for 
by  the  last  of  the  Orders  (i). 

[  214  1  On  the  objections  for  want  of  parties  being  overruled,  the  cause 

was  heard. 

Mr.  Tinney  and  Mr.  KennaUs,  for  the  plaintiffs. 

Mr.  Teed  and  Mr.  Dickinson,  for  the  defendants,  John  and 
Thomas  Daniel. 

Mr.  Burge,  Mr.  Temple^  Mr.  Wilkock,  and  Mr.  Webster^  for  the 
other  parties. 

The  points  made  in  the  cause  have  been  already  stated.  *  * 
On  the  argument  with  regard  to  the  remoteness  of  the  bequest  in 
favour  of  Janet,  Bristotv  v.  Boothhy  (2),  Morse  v.  Lord  Ormonde  (3), 
Case  V.  Drosier  (4) ;  and  on  the  nature  of  the  account  to  be  directed 
against  the  mortgagees,  Leith  v.  Irvine  (6)  were  cited. 

The  Vicb-Chancbllor  : 

Upon  the  first  point,  the  plaintiffs'  title  to  the  legacy,  I  did  not 
during  the  argument  entertain,  nor  have  I  since  entertained,  the 
[  •216  ]  slightest  doubt.  The  objections  *taken  to  the  plaintiffs*  claim,  as 
far  as  I  could  understand  them,  were  two :  first,  that  the  event  had 
not  happened  upon  which  the  legacy  was  payable ;  and,  secondly, 
that  the  legacy  was  too  remote. 

With  respect  to  the  former  of  these  objections, — if  the  words, 
''and  of  my  said  estate  going  to  my  right  heirs  more  remote  as 

(1)  Ord.  LI.,  26th  August,  1841.  (4)  44  R  R  63  (2  Keen,  764). 

(2)  25  fi,  K.  248  (2  Sim.  &  St.  465).  (5)  36  R.  R  319  (1  My.  &  K.  277). 

(3)  25  K.  R.  85  (1  Russ.  382). 
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aforesaid,"  were  struck  oat  of  that  clause  in  the  will  which  describes    Faulknbb 
the  event  upon  which  the  plaintiffs'  legacy  was  to  arise, — ^no  question      dakibl. 
could  occur  upon  the  point.     The  will  would  then  read  thus :  "And 
upon  this  last-mentioned  contingency,  failing  heirs  male  of  my 
said  brother,  then  I  hereby  charge  "  &c.    The  defendants'  argu- 
ment is,  that  the  insertion  of  the  words  which  I  have  supposed  to 
be  omitted  annex  a  new  condition  to  the  plaintiffs'  legacy,  and  that 
it  is  not  enough  that  John  should  have  died  without  issue  male, 
unless  the  estate  should  go  to  an  heir  of  the  testator  more  remote 
than  John  or  his  issue  male,  whereas  it  was  said  (for  the  defendants) 
that   John   himself  having  been  the  heir-at-law  of  the  testator, 
entitled  to  his  estate  by  force  of  the  limitations  in  the  will,  the 
event  contemplated  by  the  testator  had  not  arisen.    According  to 
this  argument,  it  would  not  be  enough  that  the  estates  created  by 
the  will  had  failed  or  become  exhausted,  and  the  estate  vested  in 
the  testator's  right  heirs, — the  plaintiffs'  legacy  would  be  contingent 
upon  the  relationship  in  which  the  person  filling  the  character  of 
heir  stood  to  the  testator.    An  intention  of  that  kind  must  be  very 
distinctly  expressed,  before  the  Court  would  adopt  such  a  con- 
struction.    In  answer  to  such  an  objection,  it  would  perhaps  be 
sufficient  to  rely  upon  the  words,  '*  as  aforesaid,"  to  show  that  the 
testator  meant  only  to  describe  the  event  upon  which  his  estates 
would  go  to  his  own  right  heirs,  failing  the  settlement  made  by  his 
will  on  the  heirs  male  of  his  brother  Donald  ;  but  without  *relying       [  •216  ] 
upon  the  words,  ''  as  aforesaid,"  it  is  manifest,  that,  where  the 
testator  speaks  of  heirs  more  remote,  he  means  more  remote,  in 
point  of  limitation,  than  those  comprised  in  the  settlement  made 
by  his  will  on  the  heirs  male  of  his  brother  Donald.     If  (as  I  think 
the  true  construction  of  the  will  is)  the  fee  in  Colbecks  vested  at  his 
death  in  his  brother,  the  testator  must  have  known  that  such  would 
be  the  case.     If,  on  the  other  hand,  the  heir  mentioned  in  the  will 
meant  the  person  who  would  be  heir  at  the  time  of  the  failure  of 
issue  male  of  Donald,  the  daughters  of  John,  the  tenant  for  life, 
would  take.     In  either  way,  the  estate  of  the  heir  is  more  remote, 
in  point  of  limitation,  under  the  will. 

The  second  objection  to  the  plaintiffs'  title  is  clearly  untenable. 
The  suggestion  was,  that  the  testator's  brother,  Donald,  might  have 
had  a  son  or  sons  other  than  the  plaintiffs,  who  might  have  died  in 
the  testator's  Ufetime,  leaving  issue  male  who  survived  John  ;  and 
that  in  that  case  the  issue  male  of  Donald  would  not  have  failed, 
although  John  died  without  issue  male.     I  do  not  admit  that  the 
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existence  of  such  issue  of  Donald,  as  the  objection  supposes,  would 
have  prevented  the  remainder  to  the  testator's  own  right  heirs  from 
taking  effect.  But  the  short  answer  to  the  objection  is,  that  there 
never  was  such  issue  of  Donald  as  the  objection  supposes ;  and  as 
the  will  of  the  testator,  for  the  purpose  of  ascertaining  the  persons 
who  are  to  take,  speaks  from  his  death,  the  objection  fails  altogether. 

The  next  point  insisted  upon  by  the  plaintiffs  is,  that,  in  the  cir- 
cumstances of  the  case,  the  charges  paid  by  John,  the  tenant  for 
[  218  ]       life,  became  merged  in  the  inheritance.     *     *     * 

(His  Honour  then  went  through  the  several  instruments,  and  the 
circumstances  relied  upon  by  the  plaintiffs,  and  concluded  that  nothing 
had  been  done  by  John  whereby  the  charges  had  become  merged, 
and  that  they,  therefore,  subsisted  in  favour  of  the  mortgagees.) 

The  last  point  in  the  plaintiffs'  case  is,  that,  in  taking  the  account 
as  against  the  defendants,  Messrs.  Daniels,  they  are  to  be  treated  as 
mortgagees  in  possession,  and,  in  that  character,  as  not  entitled  to 
allowances  which,  if  they  had  been  regarded  as  consignees  only, 
they  might  have  claimed. 

Upon  this  question,  the  decision  in  Leith  v.  Irvine  (i)  is  binding 
upon  this  Court,  notwithstanding  the  decision  in  Sayers  v- 
Wkitfield  (2).  I  cannot,  however,  avoid  feeling  some  diflSculty 
upon  the  case  of  Bunbury  v.  Winter  (3),  assuming  that  case  to 
be  (as  the  Lord  Chancellor  certainly  considered  it  in  Leith  v. 
h-vine,  and  as  it  has,  in  fact,  always  been  considered)  a  judicial 
determination  upon  the  points  there  raised.  In  that  case  (as  in 
the  case  before  me),  the  mortgagees  contracted  to  provide  for  debts 
due  from  the  mortgagor  to  third  persons.  In  that  case  the  mort- 
gagor demised  the  property  to  the  mortgagees  for  a  term  of  500  years 
[  *219  ]  and  the  *trusts  of  the  term  were  declared  to  be,  that  the  mortgagees 
should  assume  the  management  of  the  plantations,  and  appoint 
agents  to  reside  upon  them.  The  mortgagees  were  to  be  consignees 
of  the  produce  of  the  plantations,  and  out  of  the  monies  arising  from 
the  sale,  after  paying  the  expenses  of  the  plantations,  were  to  pay  a 
Crown  debt, — then  to  reimburse  themselves  all  advances  they  might 
have  made  on  behalf  of  the  mortgagor,  and  to  pay  over  the  clear 
surplus  to  the  mortgagor.  The  mortgage-deed  contained  covenants 
respecting  the  management  of  the  estates,  by  one  of  which  the  mort- 
gagor, in  the  event  of  his  returning  to  the  colony,  might  take  upon 
himself  the  management;    his  power,  however,  was  only  to   be 

(1)  36  R.  B.  319  (1  My.  &  K.  277).  (3)  21  R.  R.  169  (1  Jac.  &  W.  255). 

(2)  38  R.  R.  24  (1  Knapp,  133). 
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concurrent  with  that  of  the  agents  or  attornies  of  the  mortgagees.    Faulknbb 
By  another  covenant,  the  mortgagor  was  to  be  entitled  to  draw  on      Daniel. 
the  mortgagees  to  the  amount  of  1,5002.  per  annum  for  the  support 
of  himself  and  family.    And,  lastly,  there  was  a  covenant  by  the 
mortgagor,  that  he  would  continue  to  the  mortgagees  the  consign- 
ments from  the  plantations,  until  full  discharge  of  the  obligation  they 
were  under  for  him,  and  of  all  other  advances  to  be  made  by  the 
trustees.     The  bill,  in  that  case,  after  suggesting  that  the  mort- 
gagees were  satisfied,  prayed  that  the  mortgagor  might  be  let  into 
possession, — for  a  receiver  and  consignee, — and  that  the  mortgagees 
might  be  restrained  from  interfering  in  the  management.    From 
the  scope  and  prayer  of  the  bill,  it  is  impossible  not  to  treat  the 
case  as  one  in  which  the  mortgagees  had  been,  and  were,  in  the 
management  of  the  plantation  ;  and  Lord  Eldon,  in  his  judgment, 
observes  of  the  mortgage-deed :  "  It  is  not  a  demise  to  be  void  on 
payment  by  a  given  day,  but  it  is  a  demise  obliging  them  to  manage 
the  estate ;  they  are  also  to  take  upon  themselves  to  settle  his  debts 
in  the  colony ;  their  agents  are  to  manage  the  estate ;  *but  at  the       [  '^220  ] 
same  time  it  is  stipulated,  that  if  he  (the  mortgagor)  chooses  to  take 
possession  of  it  himself,  they  (the  mortgagees)  are  to  receive  no 
commission,  and  in  consideration  of  all  this  they  are  to  have  the 
consignments  *'  (i).    This  case  is  considered  by  the  Lord  Chancellor, 
in  Leith  v.  Irvine,  as  a  direct  determination  that  a  mortgagee, 
in  circumstances  like  the  mortgagees  in  that  case,  may  charge 
commission. 

Now  if,  in  the  present  case,  the  evidence  proves  that  the  Messrs. 
Daniel  had  possession  of  Colbecks  adversely  (as  in  Leith  v.  Irvine), 
in  the  simple  character  of  mortgagees  in  possession,  I  have  only  to 
follow  Ijeith  V.  h'vine  in  the  decree  I  am  to  make.  If  they  have  not 
been  in  possession  adversely  as  mortgagees,  or  if  their  possession 
has  been  of  a  qualified  character,  as,  by  managing  only  by  attorney 
jointiy  with  the  mortgagor,  or  even  exclusively,  the  authority  of 
Bunbury  v.  Winter,  approved  of  in  Leith  v.  Irvine,  may  leave  the 
case  in  a  different  position.  It  is  not,  if  that  case  be  law,  every 
interference  with  the  management  of  the  estate  by  a  mortgagee 
which  will  make  him,  for  all  purposes  of  account,  a  mortgagee  in 
possession,  or  oblige  the  Court  so  to  consider  him.  And  the  difficulty 
in  which  I  may  possibly  find  myself  is  increased  by  the  grounds 
upon  which  the  decision  in  Leith  v.  Irvine  was  founded.  The  Lord 
Chancellor,  in  that  case,  repudiated  usury,  and  tendency  to  usury, 
(1)  21  R.  R.  163  (1  Jac.  &  W.  262). 
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Faulkneb    as  the  ground  of  his  decision ;  and  rested  it  ezclasively  upon  the 
Daniel.      relation  between  the  parties. 

(His  Honour  then  proceeded  to  consider  the  bills,  answers,  and 
evidence,  on  the  question  whether  the  mortgagees  had  in  fact 
[  •221  ]  been  in  possession ;  and  concluded,  *that  they  raised  a  serious 
doubt  whether  the  Court  might  not  do  great  injustice,  by 
at  once  determining  (against  the  mortgagees)  that  their  case 
was  to  be  governed  by  Leith  v.  Irvine^  and  not  protected  by 
Bunhury  v.  Winter;  that  it  might  be,  that  Messrs.  Daniels,  not 
having  been  mortgagees  in  possession  in  the  strict  sense  of 
the  word,  might  nevertheless  have  so  acted  in  regard  to  the 
estate,  that  the  account  against  them  ought  to  be  taken  as 
against  mortgagees  in  possession;  and,  referring  to  Chambers 
V.  Goldwin(i),  his  Honour  said,  that,  giving  the  defendants  the 
opportunity  which  inquiry  would  furnish,  the  Court  was  bound 
to  provide  for  taking  the  account  on  correct  principles,  although 
the  case  for  doing  so  might  not  be  expressly  made  upon  the 
pleadings.) 

Declare,  that,  upon  the  death  of  John  M'Leod,  in  1822,  without 
issue  male,  Janet  M'Leod,  or  the  plaintiffs,  as  her  personal  repre- 
sentatives, became  entitled  to  the  legacy  of  5,000Z.,  and  direct  an 
account  of  what  is  due  in  respect  thereof.  Declare,  that  payments 
made  by  John  M'Leod,  or  by  the  mortgagees,  in  satisfaction  of  the 
principal  of  the  debts  and  legacies  charged  upon  the  estate,  and  also 
the  legacy  to  the  said  John  M'Leod,  are  subsisting  charges,  and  that 
the  mortgagees  are  entitled  to  the  benefit  thereof,  as  security,  &c. 
Reference  to  inquire  who  has  been  in  possession  of  the  mortgaged 
estate  since  April,  1815,  and  particularly  whether  the  defendants  have 
been  in  such  possession, — with  liberty  to  state  special  circumstances. 
Further  directions  and  costs  reserved. 


1843. 
Aov,  24. 
Dec,  9. 

WlOBAM, 
V.-C. 

L223] 


GORDON  V.  PYM. 

(3  Hare,  223—234.) 

The  defendant,  who  was  a  customer  of,  and  had  an  account  with  a  Bank, 
was  also  employed  by  the  Bank  to  raise  money  on  certain  Spanish  bonds, 
which  he  accordingly  did;  the  money  being  afterwards  recalled  by  the 
mortgagees,  and  not  paid,  the  bonds  were  sold ;  and  the  defendant  received 
the  balance,  and  retained  it,  without  the  knowledge  of  the  Bank.  On  a  bill 
filed  on  behalf  of  the  Bank  for  payment  of  this  balance,  and  also  for  a 


(1)  7  R.  B.  181  (9  Ves.  254). 
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geneiral  aooount :  Held,  that,  although  the  defendant,  by  his  answer,  said       Gohdux 
the  result  of  the  general  account  when  taken  would  be  in  his  favour,  yet  he  r. 

was  not  entitled  to  withhold  payment  of  the  balance  received  by  him  ^^* 

in  respect  of  the  bonds  until  the  general  account  should  be  taken ;  and  a 
decree  for  payment  of  that  balance  and  interest  was  accordingly  made,  and 
also  the  decree  for  taking  the  general  accoimt. 

An  unliquidated  claim  on  a  general  account  betnreen  a  Bank  and  a 
customer  cannot  be  set  off  by  the  customer  against  a  separate  and  liqui- 
dated claim  for  money  received  and  held  by  the  customer  as  agent  for  the 
Bank,  which  claim  does  not  form  an  item  in  the  general  account. 

The  plaintiffs  and  other  persons,  upwards  of  one  hundred  and 
fifty  in  number,  were  partners  in  a  joint-stock  Company,  called  the 
"  British  and  Australasian  Bank."  The  Company  was  dissolved  in 
December,  1840,  and  the  plaintiffs,  being  five  of  the  partners, 
were,  at  a  general  meeting  of  the  shareholders,  appointed  trustees 
to  wind  up  its  affairs ;  and,  in  that  character,  they  filed  the 
present  bill. 

The  bill  stated  that  one  Barnard,  in  October,  1839,  deposited  with 
tlie  Bank,  by  way  of  security  for  an  advance  which  the  Bank  had 
made  to  Barnard,  eleven  Spanish  bonds,  payable  to  bearer ;  that 
Boucher,  the  managing  director  of  the  Bank,  in  November,  1889, 
placed  the  Spanish  bonds  in  the  hands  of  Pym,  who  undertook  to 
procure  an  advance  of  500/.  upon  them  in  his  own  name,  and  to 
re-deliver  them  to  the  Bank,  upon  repayment  of  that  advance  and 
interest ;  that  *Pym  obtained  500i.  from  Messrs.  Vigne  &  Sons,  on  [  ^224  ] 
the  security  of  the  bonds,  in  his  own  name,  and  handed  over  to  the 
Bank  the  sum  so  obtained ;  that  the  Bank  paid  Pym  the  interest 
from  time  to  time,  in  order  that  he  might  pay  the  same  to  Vigne  & 
Sons ;  and  that  Pym  promised,  if  the  said  loan  were  recalled  by 
Vigne  &  Sons,  to  repay  it  out  of  his  own  funds,  or  find  another 
person  to  make  the  advance ;  that,  after  a  short  time  had  elapsed, 
Vigne  &  Sons  required  payment  of  the  loan,  and  Pym  led  the 
managers  of  the  Bank  to  believe  that  he  had  repaid  Vigne  &  Sons, 
and  deposited  the  bonds  with  another  party,  as  a  security  for  a 
similar  advance. 

The  bill  stated  that,  in  winding  up  the  affairs  of  the  Bank,  the 
plaintiffs  found  a  balance  due  from  Pym  to  the  Bank,  of  1,257/.  6«., 
consisting  of  advances  made  to  him  on  consignments  of  goods  to 
Australia,  for  which  Pym  had  given  bills  on  the  consignees ;  that 
there  was  also  a  balance  of  128/.  88.  6d.  due  from  Pym,  on  his 
general  account  with  the  Bank ;  and  that  there  was  no  entry  in  the 
general  account  relating  to  the  business  of  the  Spanish  bonds, 
which  was  and  had  always  been  regarded  as  a  separate  transaction : 

18—2 
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GoBDON      that,  in  March,  1841,  Pym  had  signed  a  statement,  acknowledging 
PTii.        ^^®  accoracy  of  these  balances,  and  the  plaintiffs  at  the  same 
time  advanced  him  a  farther  sum  of  5601.  on  the  security  of  the 
same  consignments  to  Australia. 

»  «  »  ♦  * 

[  226  ]  The  bill  prayed  that  the  defendant  might  be  ordered  to  deliver  up 

the  eleven  Spanish  bonds  to  the  plaintiffs ;  or  if  it  should  appear 
that  they  had  been  sold  by,  or  by  the  direction  of,  the  defendant, 
that  it  might  be  declared  the  defendant  was  bound  to  account  for 
them  at  their  highest  value  in  the  '*  money  market "  since  such 
sale,  or  such  other  period  as  the  Court  should  direct ;  and  also  for 
the  damages  occasioned  to  the  plaintiffs  by  such  sale  of,  or  refusal 
to  deliver  up,  the  bonds.  The  bill  also  prayed  an  account  of  the 
dealings  and  transactions  between  the  defendant  and  the  Bank,  and 
that  the  defendant  might  be  ordered  to  pay  the  balance  which 
should  be  found  due. 

The  defendant,  by  his  answer,  said  that  Messrs.  Yigne  &  Sons 
having  required  repayment  of  the  loan  upon  the  bonds,  the  defen- 
dant informed  Boucher  thereof,  and  Boucher  said  that  the  Bank 
could  not  spare  the  money,  and  authorized  the  defendant  to  sell  the 
bonds ;  and  that  Yigne  &  Sons,  on  the  31st  of  October,  1840,  with 
the  privity  and  concurrence  of  the  defendant,  sold  the  bonds,  at  the 
market  price,  for  the  sum  of  7161.  lis.,  which,  after  deducting  the 
[  •226  ]  loan,  interest  *and  commission,  left  a  balance  of  199Z.  8^.  Id.,  which 
Yigne  &  Sons  then  paid  to  the  defendant. 

The  defendant  said  that  he  had  been  employed  by  the  Bank 
from  time  to  time  to  discount,  or  procure  to  be  discounted,  bills  of 
exchange  in  his  own  name,  which  he  had  done,  receiving  a  commis- 
sion  thereon ;  that  the  transaction  with  regard  to  the  Spanish 
bonds  was  of  a  like  nature,  and  that  he  did  not  enter  into  a  special 
agreement  respecting  them  ;  that  he  did  not  know  that  the  Bank 
had  received  or  held  the  bonds  only  by  way  of  security,  until  he 
was  informed  thereof  by  Barnard,  in  the  year  1841.  The  defendant 
said  that,  at  the  time  he  received  the  balance  of  1992.  8s.  Id.  from 
Yigne  &  Sons,  the  Bank  was  indebted  to  him,  and  that  they  still 
were  indebted  to  him  in  respect  of  the  consignments,  the  pro- 
duce  of  which  they  had  received,  and  of  his  commission  in  the 
discounting  business.  He  said  that  he  was  justified  in  the 
representations  which  he  had  made,  and  in  refusing  to  disclose 
the  real  circumstances  with  respect  to  the  Spanish  bonds,  by 
the  conduct  of  the  Bank  and  the  plaintiffs  towards  him.     The 
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conclusion  of  the  Court  on  the  effect  of  the  evidence  will  appear      Gordon 
from  the  judgment.     At  the  hearing,  P^u. 

Mr,  RusseU  and  Mr.  Anderson,  for  the  plaintiffs.     *     *     * 

Mr.  Kent/on  Parker  and  Mr.  Giffard,  for  the  defendant,  *con-  [  •227  ] 
tended  ^  *  that  the  matter  relating  to  the  Spanish  bonds  was 
an  item  in  the  general  account  between  the  defendant  and  the 
Bank,  and  that  neither  from  the  nature  of  the  transaction,  nor  from 
the  circumstances  or  consequences  of  the  sale  of  the  bonds,  ought 
it  to  be  the  subject  of  any  special  direction  in  the  decree  for  account 
which  must  be  made. 

The  Yicb-Ghancellob  [after  disposing  of  two  questions  not  retained 
in  this  report,  said]  : 
The  third  point  presents  the  only  question  of  difficulty  in  the  1 230  ] 
cause.  The  circumstances  which  are  necessary  to  understand  and 
dispose  of  this  question  are  few  and  simple.  The  defendant  had 
dealings  with  the  Bank  as  a  customer,  and  borrowed  money  of  the 
Bank  upon  the  security  of  shipments  made  to  Australia.  His 
money  transactions  with  the  Bank  formed  the  subject  of  account 
with  the  Bank,  and  such  an  account  was  open  and  subsisting. 
Besides  these  matters  of  account,  the  defendant  discounted,  and 
procured  others  to  discount,  bills  for  the  Bank,  and  assisted  the 
Bank  in  raising  money  for  its  current  business;  but  these  were 
isolated  transactions,  perfected  at  once,  and  never  entering  into  *any  t  *^^^  ^ 
account  whatever.  Among  these  isolated  transactions,  that  of  the 
loan  and  deposit  of  the  bonds  with  Yigne  &  Go.  was  one.  The  defen- 
dant in  his  answer  to  the  original  bill,  after  having  explained  the  dis- 
counting business  he  had  done  for  the  Bank,  says,  that  in  November, 
1839,  Boucher,  in  the  course  of  the  defendant's  discounting  business, 
requested  him  to  procure  a  loan  of  5002.  upon  the  security  of  the 
bonds,  and  that  he  did  so  accordingly.  In  his  answer  to  the 
amended  bill,  he  says  that  the  account  stated  between  himself 
and  the  plaintiffs,  in  March,  1841,  did  not  contain  any  entry 
relating  to  the  bonds  or  to  the  advances  made  thereon,  and  that 
such  bonds  and  advances  formed  a  separate  transaction,  and  were 
kept  apart  from  the  general  transactions  of  the  defendant  with  the 
Bank :  coupling  this  with  the  fact  that,  in  March,  1841,  after  the 
sale  of  the  bonds,  the  account  between  the  defendant  and  the  Bank 
was  adjusted  and  settled  for  the  purpose  of  showing  the  amount  of 
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GoBDoN  the  debt  owing  from  the  defendant  to  the  Bank,  and  for  which  the 
py^^  defendant  says  his  shipments  to  Australia  were  a  security,  it  is 
impossible  to  suppose  that  the  bond  transaction  was  intended  by 
either  party  to  form  an  item  in  account  between  the  defendant  and 
the  Bank.  In  fact  the  defendant  has  not  suggested  that,  according 
to  the  original  transaction  itself  respecting  the  bonds,  he  was  not 
bound  to  hand  over  the  balance  of  199i.  8«.  Id,  to  the  Bank  the 
moment  he  received  it :  he  admits  that  he  was  bound  to  have  done 
so,  so  far  as  the  original  transaction  was  concerned.  His  case  is, 
that  the  conduct  of  the  Bank,  in  respect  of  the  shipments  he  had 
made  to  Australia,  justified  him  in  the  course  of  detainer, — of 
concealment  and  misrepresentation,  which  he  pursued,  respecting 
the  balance  of  199Z.  8«.  Id.  According  to  his  own  case,  the  detainer 
of  this  sum  was  tortious,  unless  he  can  justify  it  by  reference  to 

[  •232  ]  that  conduct  of  the  Bank  upon  which  he  relies.  His  case  *is,  that, 
at  the  time  of  the  sale  of  the  bonds  and  his  receipt  of  the  balance, 
the  amount  of  the  shipments  received  by  the  agents  of  the  Bank 
exceeded  by  nearly  1,000^.  the  debt  of  the  Bank;  and  that  the 
Bank,  notwithstanding  this,  directed  their  agent  in  Australia  to 
carry  the  whole  of  the  shipments  to  the  credit  of  the  Bank.  I 
have  read  both  the  answers  with  attention,  for  the  purpose  of 
seeing  whether  the  defendant  can  reasonably  be  understood  as 
swearing  that,  in  October,  1889,  at  the  time  he  received  the 
balance  of  1991.  8«.  7d.,  he  then  knew,  or  had  reason  to  believe, 
that  the  actual  receipts  of  the  Bank,  in  respect  of  the  shipments, 
had  paid  the  amount  of  their  debt.  Looking  at  the  dates  of  the 
loans  and  shipments  in  February  and  April,  1840,  it  is  scarcely 
probable  that  such  could  be  the  case ;  but  I  am  satisfied  the  answer 
contains  no  such  representation.  The  effect  of  the  answer  is,  that, 
at  the  time  of  swearing  the  answer  in  November,  1842,  the  defen- 
dant undertakes  to  represent  that,  in  October,  1889,  the  state  of  the 
plaintiffs'  receipts  was  more  than  sufScient  to  pay  their  debt.  And  if 
that  be  the  effect  of  the  answer,  the  retainer  of  the  199Z.  8«.  Id.  was 
originally  wrongful ;  which,  coupled  with  his  concealment  and  mis- 
representation on  the  subject,  cannot  but  lead  the  Court  to  look  with 
suspicion  upon  every  part  of  his  case.  What  then  is  the  case  upon 
which  he  relies  as  an  ex  j)08t  facto  ground  for  retaining  the  balance 
of  199Z.  8«.  Id.  ?  The  direct  advances  by  the  Bank  to  the  defendant 
are  admitted.  The  security  to  which  the  Bank  was  entitled  is 
admitted.  It  was  to  consist  (according  to  the  answer)  of  the  bill  of 
lading,  policy  of  assurance,  and  invoices  of  the  merchandize  shipped. 
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These  the  Bank,  by  their  agents  in  the  colony,  were  to  retain  until      Gordon 
their  bills  were  paid ;  and  they  were  then  to  resign  and  give  up  all         pym. 
{ortber  control  over  the  merchandize  and  the  proceedings. 

Now,  for  the  purpose  of  the  argument,  I  will  suppose  the  answer       C  ^^^  1 
to  allege  that  the  Bank  has  received  more  money  in  value,  than  the 
amount  of  the  debt  due  from  the  defendant  to  the  Bank  upon  the 
account  of  March,  1841.    Would  that  entitle  the  defendant,  in  the 
absence  of  all  evidence  to  support  the  allegation  in  the  answer,  to 
claim  that  he  ought  not  to  pay  the  199Z.  8«.  Id,  until  the  result  of 
the  account  is  known  ?    Can  a  debtor  withhold  payment  of  a  debt, 
which  by  law  and  in  honour  he  ought  to  have  paid  long  since, 
merely  by  saying  his  creditors'  securities  for  another  unconnected 
debt  will  be  found,  upon  accounts  being  taken,  to  exceed  the  amount 
of  that  other  debt?    I  know  of  no  such  equity.     In  the  case  of 
Rawson  v.  Samuel  (i),  the  plaintiffs  had  contracted  to  make  present 
advances  by  accepting  bills  upon  the  shipment  of  goods  by  the 
defendant,  and  in  return  the  proceeds  were  to  be  sold  by  the  plain- 
tiffs' agents  abroad  and  remitted  to  them.     After  a  time  the  plaintiffs 
refused  to  accept  the  defendant's  bills  drawn  by  him  in  respect  of  a 
particular  shipment,  after  the  ships  had  left  this  country ;  and  they 
sought  to  justify  that  refusal,  on  the  ground,  as  they  alleged,  that 
the  defendant  had  overdrawn  the  value  of  the  goods  shipped.     The 
defendant  brought  his  action  against  the  plaintiffs  for  a  breach  of 
contract,  and  the  plaintiffs  filed  their  bill  against  the  defendant 
for  an  account  of  the  transactions  between  them,  and  payment 
of  the   balance  which  they  alleged  would  be  found  to  be  due 
from  the  defendant,  and  they  moved  that  execution  in  the  action 
might  be  restrained.    Lord  Cottenham — after  observing  that  the 
case  was  not,  in  truth,  a  case  of  set-off,  for  there  was  not,  until  the 
account  should  have  been  taken,  any  liquidated  balance — said  that 
the  damages  which  might  be  assessed  by  the  jury  would  be  assessed 
as  a  present  ^compensation  for  the  injury  complained  of,  and  there       [  *234  ] 
was  no  equity  upon  which  this  Court  should  substitute,  for  that 
present  compensation,  a  future  remission  of  debt  upon  an  account 
to  be  taken ;  and  he  laid  down,  with  great  clearness,  that  the  mere 
pendency  of  the  account  in  respect  of  transactions  not  affecting 
the  amount  of  the  damages,  would  not  sustain  the  injunction  (2). 

It  is,  however,  I  believe,  unnecessary  to  go  into  that  argument, 
for  I  doubt  whether  the  several  parts  of  the  answer  can  be  taken  to 

(1)  54  E.  E.  2d9  (Or.  &  PL  172.)  (2)  See  Dodd  v.  Lydall,  58  E.  E.  85 

,1  Hare,  333). 
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say  more  than  that,  in  money  and  goods  together,  an  amount 
exceeding  the  debt  in  value  has  been  received, — not  that  the  plaintiffs 
have  received  enough  in  cash  to  pay  their  debt. 

It  would  be  quite  a  new  proposition  to  say  that  the  plaintiffs  are  not 
to  recover  the  balance  of  1992.  Ss.  Td.now  due,  and  for  which  they  have 
no  security,  only  because  they  hold  ample  securities  for  another  debt. 

If  the  defendant  were  in  this  case  in  the  situation  of  plaintiff, 
seeking  to  restrain  the  present  plaintiffs  from  proceeding  to  recover 
this  balance  pending  the  account,  the  case  of  Rawson  v.  Samuel 
would,  in  form  as  well  as  in  substance  and  principle,  be  a  case  in 
point ;  but  the  circumstance  that  the  Bank  is  plaintiff  makes  no 
difference ;  that  merely  carries  with  it  a  submission,  on  the  part  of 
the  plaintiffs,  to  give  the  defendant  all  he  is  in  equity  entitled  to ; 
but  in  this  case  he  has  no  such  equity  as  he  contends  for. 

Decree  for  payment  of  199L  8s.  Id.,  with  interest.  Account  to 
be  taken  of  the  general  dealings  and  transactions,  &c.  Further 
directions  and  costs  reserved. 


1843. 

Dec,  18,  20, 

22. 

WlORAM, 

V..C. 
[246] 


CAFE  V.  BENT  (1). 

(3  Hare,  245—250 ;  8.  C.  13  L.  J.  Ch.  169 ;  8  Jur.  141.) 

The  institution  of  a  suit  against  trustees,  for  the  administration  of  the 
trust  estate  under  the  direction  of  the  Court,  does  not  preclude  the  exercise 
of  the  discretion  given  to  the  trustees  by  the  will  of  the  testator,  as  to  the 
appointment  of  new  trustees  or  the  management  of  the  trust;  but  the 
trustees  who  act  thus  independently  of  the  Court,  after  the  institution  of  the 
suit,  to  administer  the  trust,  will  be  personally  liable  if  their  conduct 
occasions  any  unnecessary  expense  to  the  trust. 

The  testator,  by  his  will  dated  in  1826,  devised  to  his  son 
J.  Brown,  J.  Bent,  and  J.  White,  certain  premises  in  trust  for  sale, 
and  he  gave  to  the  same  trustees  various  leasehold  tenements,  upon 
several  trusts  for  his  six  children  and  their  respective  issue ;  and 
the  testator  gave  and  bequeathed  the  residue  of  his  estate  and 
effects  to  the  said  trustees,  their  executors,  &c.,  for  the  use  and 
benefit  of  the  same  six  families, — the  parents  taking  life  estates, 
with  remainders  to  their  respective  children;  and  he  appointed 
Brown,  Bent,  and  White  his  executors.  The  will  contained  a 
proviso,  that,  if  either  of  them.  Brown,  White,  or  Bent,  or  any 
succeeding  trustee  or  trustees  to  be  nominated  in  their  or  either  of 
their  stead  as  thereinafter  mentioned,  should,  during  the  continuance 


(1)  Thomas  v.  Williams  (1883)  24  Ch.  D.  558, 
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of  any  of  the  trusts  or  powers  created  by  or  vested  in  them  by  the        Cafb 
said  will,  happen  to  die,  or  refuse,  or  neglect,  or  become  incapable       bbmt. 
to  act  in  the  execution  of  the  said  trusts  or  powers  before  the  said 
trusts  or  powers  should  be  fully  executed  and  performed,  then,  and 
so  often  as  the  same  should  happen,  it  should  be  lawful  to  and  for, 
and  the  testator  thereby  authorized  and  empowered,  **  the  survivor 
*of  them,  his  said  son  J.  Brown,  and  the  said  J.  White  and  J.  Bent,       [  ^246  ] 
and  such  new  trustee  and  trustees  to  be  nominated  in  their  or 
either  of  their  stead,"  as  thereinafter  mentioned,  by  any  writing  or 
writings  executed  as  therein-mentioned,  to  nominate  and  appoint 
any  other   fit   and   proper  person  or   persons  to  be  a  trustee  or 
trustees  for  the  purposes  aforesaid,  or  such  of  them  as  should  be 
then  subsisting  or  capable  of  taking  effect  in  the  stead  of  the  said 
J.  Brown,  J.  White,  and  J.  Bent,  or  either  of  them,  or  any  future 
trustee  or  trustees  so  dying  or  desiring  to  be  discharged,  or  refusing, 
or  neglecting,  or  becoming  incapable  to  act  in  the  execution  of  the 
said  trusts  or  powers ;  and  that  the  old  trustee  or  trustees  should 
transfer  and  assign  the  trust  estate,  monies,  funds,  and  securities, 
upon  the  trusts  and  with  the  powers  thereinbefore  contained,  so 
that  the  same  might  become  vested  in  their  surviving  or  continuing 
trustees  or  trustee,  and  in  such  new  trustee  jointly,  their  heirs, 
executors,   &c.,   or    in    such   new   trustees   entirely,   their  heirs, 
executors,  &c.  respectively,  according  to  the  nature  and  quality  of 
the  premises  upon  the  same  trusts ;  and  that  such  new  trustees  or 
trustee,  his  and  their  heirs,  executors,  &c.  might  act  in  the  manage- 
ment and  execution  of  the  said  trusts  and  powers  in   the  like 
manner  as  if  he  or  they  had  been  originally  named  a  trustee  or 
trustees  by  the  said  will. 

Brown  and  Bent  proved  the  will  in  1828,  and  took  upon  them- 
selves the  trusts.  White  renounced  probate,  and  by  deed  disclaimed 
the  trust  estate.  Brown  and  Bent  sold  the  real  estate  and  invested 
the  proceeds.    Brown  died  in  1840. 

In  1842  the  plaintiff  purchased  and  became  the  assignee  of  the 
interest  of  a  child  of  one  of  the  testator's  children  in  a  portion  of 
the  trust  estate ;  and,  in  *May,  1843,  he  filed  the  bill  against  the  [  •247  ] 
representative  of  Brown,  the  son,  Bent,  the  surviving  trustee  and 
executor,  and  the  parties  beneficially  interested,  suggesting  that 
Bent  was  of  an  advanced  age,  and  not  equal  to  the  management 
of  the  trust  property ;  and  praying  that  accounts  of  the  personal 
estate  of  the  testator  possessed  by  Brown  and  Bent  might  be  taken, 
and  the  receipts  of  Brown  answered  by  his  representative,  and  that 
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Cafe        new  trnstees  might  be  appointed  in  the  place  of  Brown  and  White, 

Bent.        <^d  for  a  receiver. 

After  the  institution  of  the  suit,  Bent,  assuming  to  exercise  the 
power  which  he  was  advised  that  the  will  gave  him,  executed  a 
deed  dated  in  July,  1848,  whereby  he  appointed  Hawkins  and 
Gibbs  Bent  new  trustees,  in  the  place  of  White  and  Brown.  The 
plaintiff  amended  his  bill  in  August,  and  filed  a  supplemental  bill 
in  November,  1848,  against  the  original  defendants  and  the  new 
trustees,  stating  the  subject  of  the  original  bill, — ^the  power  given 
by  the  will  of  appointing  new  trustees ;  and  the  execution  of  the 
deed  of  July, — charging,  that  the  pretended  appointment  of  new 
trustees  was  thereby  made  at  the  request  of  the  defendants,  the 
other  parties  beneficially  interested,  for  the  purpose  of  preventing 
the  trust  funds  from  being  brought  into  Court;  and  praying  the 
benefit  of  the  former  suit, — a  declaration  that  Hawkins  and  Gibbs 
Bent  were  not  duly  appointed  trustees,  and  that  Bent  might  be 
restrained  from  transferring  the  trust  funds  and  the  stock  standing 
in  the  names  Brown  and  Bent  into  the  names  of  the  new  trustees. 
The  plaintiff  gave  notice  of  motion  intituled  in  the  supplemental 
suit  only,  for  the  injunction  to  restrain  the  transfer  of  the  stock  to 
the  new  trustees  and  Bent. 

[  248  ]  For  the  motion,  Mr.  RoupeU  and  Mr.  Piggott  [cited  Townsefid 

V.  Wilson  (I),  Webb  v.  Earl  of  Shaftesbury  (2),  Attorney-Oeneral  v. 
Clack  (3)]. 

Mr.  Russell  and  Mr.  C.  R.  M.  Jackson,  for  the  defendants,  on 
the  power  of  Bent,  the  trustee,  to  appoint  other  trustees,  cited 
Eaton  V.  Smith  (4).     *     *     ♦ 

The  Yice-Chancellob  : 

The  questions  which  have  been  raised  in  this  case,  are,  first, 
whether  the  appointment  of  new  trustees  which  has  been  made 
since  the  institution  of  the  suit  can  be  sustained ;  secondly, 
L  ♦249  ]  whether,  supposing  the  existence  of  *the  suit  to  be  no  objection, 
the  appointment  is  in  itself  a  due  execution  of  the  power  given  by 
the  will ;  thirdly,  whether  suflScient  ground  for  the  motion  can  be 
found  in  the  supplemental  suit,  in  which  alone  it  is  made ;  and, 
lastly,  whether  the  notice  given  by  the  defendants,  of  reading  on 

(1)  19  E.  R.  398  (1  B.  &  Aid.  608).  (3)  49  R.  R.  405  (1  Beav.  467). 

(2j  6  R.  R.  164  (7  Vee.  480).  (4)  64  R.  R.  172  (2  Beay.  236). 
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the  motion  the  answers  to  the  amended  bill,  is  or  is  not  a  vexatious        Cafb 
proceeding,  which  should  be  visited  with  costs.  Bknt. 

There  is  no  authority  for  the  proposition,  that  the  mere  filing  of 

a  bill  in  this  Court  has  the  effect  of  suspending  the  power  given  by 

the  will  to  the  surviving  or  remaining  trustee.     There  is  no  reason 

why  the  mere  institution  of  a  suit,  which  may  never  be  prosecuted, 

should  have  the  effect  of  preventing  trustees  from  exercising  their 

discretion.     Where,  indeed,  the  Court  has  assumed  the  execution 

of  the  trusts,  it  would  be  highly  inconvenient,  if  not  impracticable, 

that  the  trustees  should  afterwards  act  independently  of  the  Court. 

The  Court  does  not,  however,  in  the  absence  of  any  misconduct  in 

the  trustees,  deprive  them  of  the  exercise  of  their  discretion,  but 

only  requires  them  to  act  under  the  control  of  the  Court.     That  is 

all  that  the  case  of  Webb  v.  The  Earl  of  Shaftesbury  (i)  decides  upon 

this  point.     If  the  trustees,  by  acting  independently  of  the  Court 

after  the  suit  has  been  instituted,  should  occasion  expense  which 

might  have  been  avoided  if  they  had  acted  under  the  direction  of 

the  Court,  they  may  be  made  to  pay  the  expense  occasioned  by  such 

conduct.     The  decision  in  The  Attornej/'General  v.  Clack  (2)  is  to 

that  effect.     But  the  mere  filing  of  a  bill  cannot  have  the  effect  of 

preventing  trustees  from  doing  acts  which  are  necessary  to  the  due 

execution  of  the  trust  which  is  imposed  upon  them.     Such  a  rule 

might,  in  many  cases,  operate  to  destroy  the  trusts  altogether  (3). 

In  this  case  it  appears  that  the  appointment  of  the  new  trustees  [  260  ] 
was  noticed  in  the  amended  bill,  and  no  objection  was  taken  by  the 
defendants  that  it  was  supplemental  matter.  No  inconvenience  or 
expense  was  therefore  occasioned  by  the  appointment;  for  the 
Court,  when  called  upon  to  act  in  the  cause,  would  have  before 
it  the  new  trustees,  and  the  inconvenience  pointed  at  in  Webb  v. 
Earl  of  Shaftesbury  cannot  arise.  Whether  the  stock  should  stand 
in  the  name  of  one  trustee,  or  in  the  names  of  all — all  being  before 
the  Court — the  trustees  and  the  stock  are  equally  under  its  control. 
If,  therefore,  the  appointment  be  valid,  I  am  of  opinion  that  the 
date  of  the  appointment  is  not,  per  se,  a  ground  for  restraining  the 
transfer  of  the  stock  ;  nor  can  it  possibly  affect  the  rights  and 
interests  of  the  plaintiff. 

The  question  which  has  been  raised  on  the  power  of  the  acting 
trustee  to  make  the  appointment  of  new  trustees  under  the  words 

(1)  6  B.  E.  154  (7  Ves.  480).  169  (3  Mer.  681);   WiUiams  v.  Corbet, 

(2)  49  B.  B.  405  (1  Beav.  467).  42  B.  B.  200  (8  Sim.  349). 

(3)  Se6  Hihbert  v.  Hibbert,  17  B.  B. 
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of  the  will,  is  one  which  the  Court  ought  not  to  decide  upon  motion, 
if  the  decision  upon  the  point  can  properly  be  deferred ;  and  it 
appears  to  me,  that,  in  this  case,  it  is  a  question  which  may, 
without  prejudice  to  the  interests  of  the  parties,  be  reserved  until 
the  hearing. 

(His  Honour  disposed  of  the  other  points,  observing,  that,  withoat 
the  answers,  of  the  reading  of  which  the  defendants  had  given 
notice,  there  would  not  have  been,  in  the  supplemental  suit,  facts 
before  the  Court  to  sustain  the  motion ;  and  that  the  answers 
raised  a  question  on  the  title  of  the  plaintiff.  The  defendants,  by 
consent,  undertaking  not  to  transfer  the  stock,  the  costs  of  the 
motion  were  reserved.) 


1843. 
Bee,  22. 

1844. 
Jan.  11. 

WlORAM, 
V.-C. 

[267] 


TOWNSEND   V.   CARUS  (1). 

(3  Hare,  257—265;  S.  C.  13  L.  J.  Ch.  169  ;  8  Jur.  104.) 

A  bequest  of  a  legacy  to  trustees  '*  upon  trust  to  pay,  divide,  or  dispose 
thereof,  unto  or  for  the  benefit  or  advancement  of  such  societies,  subscrip- 
tions, or  purposes,  having  regaixl  to  the  glory  of  God,  in  the  spiritual  welfare 
of  His  creatures,  as  they  shall  in  their  discretion  see  fit,"  construed  to  be  a 
gift  for  religious  purposes,  and  restricted  to  such  purposes. 

A  bequest  for  a  religious  purpose  is  a  valid  charitable  bequest,  although 
the  paramount  religious  object  might,  possibly,  be  effected  by  an  applica- 
tion of  part  of  the  fund  to  a  purpose  which,  sepai-ately  taken,  would  not  be 
strictly  charitable. 

Sarah  Atkins,  by  her  will,  dated  in  1887,  after  giving  varions 
legacies,  disposed  of  the  residue  of  her  estate  in  the  following 
words :  "  And  now,  having  provided  for  those  who  are  connected 
with  me,  or  have  claims  upon  me,  I  do  bequeath  the  residue  and 
remainder  of  my  property  and  effects,  after  and  subject  to  the 
payment  of  my  debts,  funeral  and  testamentary  and  other  inci- 
dental charges  and  expenses,  unto  my  friends,  the  Bev.  William 
Carus,  minister  of  Trinity  Church,  Cambridge,  where  I  have  been 
used  to  worship,  and  to  the  Bev.  George  Spence,  late  assistant 
curate  of  the  said  church,  and  now  vicar  of  St.  Clement's  in  the 
said  town,  upon  trust  to  pay,  divide,  or  dispose  thereof  unto  or  for 
the  benefit  or  advancement  of  such  societies,  subscriptions,  or  pur- 
poses, having  regard  to  the  glory  of  God  in  the  spiritual  welfare  of 
His  creatures,  as  they  shall  in  their  discretion  see  fit :  and  I  entreat 
them  to  undertake  the  office  of  almoners  of  my  residue,  and  to 
permit  me  to  nominate  them  to  be  executors  of  this  my  will.     My 


(1)  In  re     White  [1893]  2  Ch.  41, 
62  L.  J.  Ch.  342;    Income  Tax  Com- 


miseionere  v.  iVemaeZ/ [1891]  A.  C.  531, 
61  L.  J.  Q.  B.  26d,  65  L.  T.  621. 
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motive  in  thus  conatitating  these  gentlemen  residuary  legatees  and  Townsbnd 
executors  springs  from  the  confidence  which  I  have  in  their  judg-  cabus. 
ment  and  faithfulness,  and  the  conviction  that  they  will  apply  and 
dispose  of  the  residue  of  my  little  property  (the  amount  of  which  is 
at  present  involved  in  uncertainty  and  doubt)  in  a  better  manner 
for  the  furtherance  of  His  honour  from  whom  I  received  it  all  than 
I  myself  could,  did  I  know  its  full  amount ;  and  I  pray  God  to  bless 
it  to  such  purposes,  and  to  bless  them  in  the  disposal  of  it.'* 

The  testatrix  died  in  1843.  The  will  and  a  codicil,  giving  other 
legacies,  were  proved  by  the  executors.  The  plaintiff  claimed  as 
one  of  the  next  of  kin  of  the  *  testatrix,  and  was  also  a  pecuniary  [  •258  ] 
legatee  under  the  will.  The  suit  was  instituted  for  the  adminis- 
tration of  the  estate,  and  payment  of  the  plaintiff's  legacy ;  and  it 
also  prayed  a  declaration,  that  the  bequest  of  the  residuary  estate 
was  void,  and  that  the  next  of  kin  of  the  testatrix  was  entitled 
thereto ;  and  that  it  might  be  referred  to  the  Master  to  inquire 
who  were  such  next  of  kin.  The  Attorney-General  was  made 
a  party. 

The  defendants,  the  executors,  admitted  assets  sufficient  to  pay 
the  pecuniary  legacy  to  the  plaintiff. 

Mr.  Prior,  for  the  plaintiff,  argued  that  the  residuary  bequest 
was  void  as  not  necessarily  charitable,  and  otherwise  too  indefinite 
to  be  executed  by  the  Court.  The  question  was  not  whether  the 
trustees  might  distribute  the  fund  in  purposes  that  would  be  strictly 
charitable,  within  the  legal  meaning  of  that  word,  without  any 
breach  of  trust,  but  whether  they  were  bound  to  apply  the  fund  to 
such  strictly  charitable  purposes:  Morice  v.  Bishop)  of  Durham  (i), 
James  v.  AUen  (2).  *  ♦  The  only  mode  in  which  the  Court  could  [  259  J 
deal  with  this  gift,  was,  to  declare  the  defendants,  the  executors, 
trustees  for  the  next  of  kin  of  the  testatrix:  ^Browne  v.  Yeall  (3),  [  •260] 
Williams  v.  Kershaw  (4),  Ellis  v.  Selby  (5). 

Mr.  Rolt,  for  the  executors,  argued  that  the  words  of  the  will 
expressly  pointed  to  religious  objects  only,  [and  cited  Baker  v. 
Sutton  (6)  and  Attarney-Oeneral  v.  Herrick  (7)]. 

Mr.  Wray,  for  the  Attorney-General,  also  supported  the  validity 

(1)  7  E.  E.  232  (9  Ves.  399;  10  Ves.  (4)  42  E.  E.  269  (5  CI.  &  Fin.  111). 
522).  C'^)  43  E.  E.  188  (1  My.  &  Cr.  290). 

(2)  17  B.  E.  4  (3  Mer.  17).  (6)  44  E.  E.  65  (1  Keen,  233). 

(3)  6  E.  E.  78,  n.  (7  Ves.  60,  n.).  (7)  Ambl.  712. 
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TowNSKKD     of  the  gift  in  question,  as  a  charitable  gift :  ^  Attorney -General  v. 
Cabub.       Stepney  (i),  Mitford  v.  Reynolds  (2),  Miller  v.  Rowan  (8). 

[  •261  ] 

1844.        Thb  Vicb-Chancbllor  : 

'  If  this  is  a  bequest  for  religious  purposes,  I  think  I  am  bound  to 

hold  it  a  charity  within  the  decided  cases.  The  cases  referred  to 
in  Baker  v.  Sutton  (4),  and  that  case  itself,  are  sufficient  authorities 
on  this  point. 

The  two  questions  to  be  considered  are,  first,  whether  the  purpose 
indicated  by  the  words  ''  having  regard  to  the  glory  of  God,  in  the 
spiritual  welfare  of  His  creatures,"  is  a  religious  purpose ;  and, 
secondly,  whether,  admitting  the  purpose  indicated  by  those  words 
to  be  a  religious  purpose,  those  same  words  imperatively  require 
the  application  of  the  whole  fund  to  such  a  purpose,  or  leave  it  to 
the  trustees,  in  the  exercise  of  an  honest  discretion,  to  apply  either 
the  whole  or  any  part  of  the  fund  to  purposes  not  inconsistent  with 
**  the  spiritual  welfare  of  God's  creatures,"  though  not  strictly 
religious  purposes. 

For  the  purpose  of  answering  the  first  question,  I  think  the  will 
must  be  read  as  if  the  testator  had  directed  the  property  to  be 
applied  in  promoting  ''  the  spiritual  welfare  of  God's  creatures," 
and  I  think  that  a  purpose  so  expressed  would  be  a  religious,  and 
therefore  a  charitable  purpose.  The  word  **  almoners,"  I  may 
observe,  favours  the  argument  upon  the  general  intention.  It  was 
said  that  ways  of  expending  the  property  might  be  suggested  which 
might  be  conducive  to  spiritual  welfare,  but  which,  separately 
taken,  would  not,  in  themselves,  be  charitable.  Without  inquiring 
[  *262  ]  whether  *that  proposition  can  be  maintained,  it  appears  to  me 
sufficient  to  say,  that  if,  as  I  think  the  case  is,  the  end  proposed  by 
the  testatrix  is  charitable,  no  expenditure  can  be  lawful  which  is 
not  directly  conducive  to  that  end  ;  and  the  end  itself  cannot  lose 
its  charitable  character  only  because  parts  of  the  machinery  admis- 
sible for  its  accomplishment  are  not,  in  themselves,  abstractedly 
considered,  charitable.  Writing,  for  example,  is  not  grammar; 
but,  if  grammar  cannot  be  so  well  learnt  without  first  learning  to 
write,  that  may  be  taught  in  a  pure  grammar-school,  as  a  step  to 
the  learning  which  is  its  proper  object.  Modern  decisions  have,  in 
fact,  proceeded  upon  that  principle. 

Upon  the  second  point,  I  think  the  words  "  having  regard  to  the 

(1)  7  E.  E.  325  (10  Ves.  22).  (3)  47  E.  E.  30  (5  CI.  &  Fin.  100). 

(2)  1  Ph.  185.  (4)  44  E.  E.  65  (1  Keen,  232). 
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glory  of  God  in  the  spiritual  welfare  of  His  creatures,"  are  restric- 
tive,— even  if  they  are  read  as  merely  directory  to  the  trustees. 
But  I  am  not  clear,  that,  in  strict  construction,  the  words  ought 
not  to  be  connected  with  the  immediate  antecedents  ''societies, 
subscriptions,  and  purposes,"  so  as  to  describe  the  societies,  sub- 
scriptiona,  and  purposes  indicated  by  the  testatrix.  In  order  to 
make  them  simply  directory,  the  words  "  as  they  "  should  have 
preceded  the  word  *'  having."  It  is  not,  however,  necessary  to  rely 
on  this  point  of  construction. 

The  decree  will  be  made  for  the  payment  of  the  legacy.  I  do 
not  dismiss  the  bill  as  to  the  rest  of  the  prayer.  I  simply  direct 
the  payment  of  the  legacy,  and  direct  the  costs  of  all  parties  to 
come  out  of  the  estate. 


TOWNSKKD 

r. 

Cabub. 


WE8TC0TT  V.   CULLIFOED  (1). 

(3  Hare,  265—275 ;  S.  C.  13  L.  J.  Ch.  136 ;  8  Jur.  166.) 

A  testator  en'oneously  supposed  that  a  prior  charge  upon  part  of  his 
property  included  a  particular  estate,  and  bequeathed  that  particular  estate 
{as  well  as  the  other  property]  to  different  devisees,  subject  to  the  charge : 
Held,  that  the  devisees  of  the  particular  estate  must  contribute  a  rateable 
proportion  of  the  charge  in  relief,  pro  tanto,  of  the  devisees  of  the  other 
property,  which  was  alone  actually  comprised  in  the  prior  charge. 

George  Wbstcott,  by  his  will,  dated  in  1820,  devised  and 
bequeathed  a  freehold  close,  called  Marsh  Land,  and  all  other  his 
freehold  estate,  and  all  his  personal  estate,  to  his  wife  Betty,  for 
her  life ;  and  after  her  decease,  he  devised  Marsh  Land,  and  all 
other  his  ^freehold  estate,  to  trustees  and  their  heirs  in  trust  for 
his  daughter  Elizabeth,  and  her  issue ;  and  in  case  his  daughter 
should  die  in  the  lifetime  of  his  wife,  without  leaving  any  child, 
the  testator  directed  that  his  trustees  should  stand  seised  of  all  his 
said  freehold  estate,  in  trust  for  his  wife,  her  heirs  and  assigns, 
subject  to  a  legacy  of  600Z.,  which  the  testator  thereby  bequeathed 
to  Thomas  Allen,  and  directed  to  be  paid  out  of  his  said  freehold 
estate. 

The  testator  died  in  1821,  and  his  will  was  proved  by  Betty, 
the  widow,  his  executrix.  Elizabeth,  the  daughter,  died  in  1825, 
unmarried,  leaving  the  widow  surviving. 

Betty,  the  widow,  by  her  will,  dated  in  1889,  after  giving  some 
legacies,  proceeded  as  follows:  ''I  give  and  devise  unto  John 
Westcott,  of  (&c.),  all  that  my  freehold  tenements,  lands,  and 
(1)  In  re  Bagot  [18931  »  Ch.  348,  62  L.  J.  Ch.  1006,  C.  A. 


1844. 

Jan,  16,  16, 

17,  20. 

WIGBA.M, 
V.-C. 

[265] 
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WS8TCOTT    hereditaments,  called  Beer's  Barn,  situate  (&c.),  to  hold  the  same 
CuLLiFORD.   unto  the  said  John  Westcott,  his  heirs  and  assigns  for  ever,  subject, 
nevertheless,  in  conjunction  with  my  freehold  piece  of  Marsh  Land, 
hereafter  devised  to  Robert  Culliford,  his  heirs  and  assigns,  to  the 
payment  of  the  sum  of  6002.,  after  my  decease,  given  and  bequeathed 
to  my  nephew  Thomas  Allen,  by  the  last  will  and  testament  of  my 
late  husband  George  Westcott,  deceased."     The  testatrix  then  gave 
and  devised   unto    John  Westcott,   certain  other  premises,    and 
bequeathed  to  him  her  household  goods  and  furniture,  with  certain 
exceptions ;  and  expressed  her  wish,  that  the  said  several  heredita* 
ments  and  premises,  goods  and  furniture,  should  remain  in   the 
Westcott  family,  and  not  at  any  time  thereafter  be  sold  or  disposed 
of.     The  testatrix  then  added  :  ''  I  give  and  devise  unto  my  friend 
Robert  Culliford,  of  (&c.),  all  that  my  close  of  Marsh  Land,  called 
the  Sixteen  Acres,  situate  («&c.),  to  hold  the  said  last-mentioned 
[  •267  ]       hereditaments  unto  the  said  Robert  *Culliford,  his  heirs  and  assigns 
for  ever,  subject  nevertheless  to  the  payment  of  the  said  sum  of 
600Z.  unto  the  said  Thomas  Allen,  in  conjunction  with  the  aforesaid 
hereditaments  called  Beer's  Barn,  hereinbefore  given  and  devised 
unto  the  said  John  Westcott,  his  heirs  and  assigns."     And  the 
testatrix  devised  and  bequeathed  all  the  rest,  residue,  and  remainder 
of  her  messuages,  lands,  tenements,  and  hereditaments,  and  per- 
sonal estate,  unto  the  said  Robert  Culliford,  his  heirs,  executors, 
administrators  and  assigns,  subject  to  her  debts  and  funeral  and 
testamentary  expenses,  and  certain  legacies  thereinbefore  given ; 
and  she  appointed  Robert  Culliford  her  sole  executor. 

The  property  described  in  the  foregoing  will  as  the  freehold 
tenement  called  ''  Beer's  Barn,"  had,  as  well  as  the  *'  Marsh  Land,'* 
been  acquired  by  the  testatrix  under  the  said  will  of  her  husband. 
Beer's  Barn  was  not,  in  fact,  of  freehold  tenure,  but  was  held  for 
the  residue  of  a  term  of  2,000  years.  The  freehold  property  only 
was  charged  by  the  will  of  George  Westcott  with  Allen's  legacy. 

Betty  Westcott  died  in  January,  1841.  Robert  Culliford,  as 
her  executor,  came  to  the  possession  of  the  title-deeds  of  the  whole 
property.  A  meeting  of  the  persons  interested  in  the  estate  took 
place ;  and  Allen  agreed  to  accept  600Z.  for  principal  and  interest 
of  his  legacy,  of  which  John  Westcott  (believing  Beer's  Bam  to  be 
freehold)  agreed  to  pay  200Z.,  and  Robert  Culliford  agreed  to  pay 
the  other  400Z.  An  agreement  to  this  effect  was  made  in  writing, 
dated  the  17th  of  April,  1841 ;  and  John  Westcott  paid  the  2001.  to 
Allen. 
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John  Westcott,  afterwards  discovering  that  Beer's  Barn,  his  part    Wmtcott 
of  the  testatrix's  estate,  was  leasehold,  and  therefore  *not  liable   cullipobd. 
under  George  Westcott's  will  to  bear  any  part  of  Allen's  legacy,       [  •268  ] 
filed  his  bill  against  Eobert  CuUiford,  charging  that  the  tenure  of 
the  property  was  known  to  the  defendant  when  he  made  the  agree- 
ment of  the  17th  of  April,  1841,  and  praying  that  it  might  be  declared 
frandalent  and  void  as  between  the  plaintiff  and  Gulliford,  and,  as 
between  them,  set  aside ;  and  that  the  plaintiff  might  be  reimbursed 
the  said  sum  of  200/.,  paid  by  him  in  pursuance  of  the  agreement, 
or  that  the  same  might  be  charged,  by  way  of  mortgage,  exclusively 
upon  Marsh  Land. 

Mr.  Romilly  and  Mr.  Kinglake,  for  the  plaintiff  [contended 
that  it  was  clear  that  the  testatrix  had  no  intention  to  create  a  new 
charge] . 

The  rights  of  the  parties  under  the  will  of  the  testatrix  are  not 
affected  by  that  which  is  merely  an  erroneous  recital :  Adams  v. 
Adams  (l). 

Mr.  RoupeU  and  Mr.  FoUett,  for  the  defendant : 
*     *    The  testatrix  measured  her  bounty  to  each  upon  the  sup-       [  269  ] 
position  that  each  should  bear  his  share  of  the  charge.    *     *     The 
will  under  which  both  parties  claim  must  be  taken  as  it  stands : 
the  claim  of  the  plaintiff  to  have  his  part  of  the  estate  exonerated 
rests  upon  a  mere  hypothesis  without  foundation. 

The  cases  cited  in  Adavis  v.  Adams  were  all  referred  to :  also 
[Bickham  v.  Cruttw€ll{2),  Tail  v.  Lord  Northwick{s),  Robinson  v. 
Bransby  (4),  Bootle  v.  Blundell  (5),  and  Aldrich  v.  Cooper  (6).]  It  is 
not  necessary  to  state  the  arguments,  or  cases  cited,  on  the  question 
of  setting  aside  the  agreement. 

The  Vicb-Chancbllor  : 

I  have  considered  this  case  with  much  anxiety  since  the  argument, 
and  believe  that  satisfactory  reasons  might  *be  stated  for  a  decision       [  *270  ] 
in  favour  of  either  the  plaintiff  or  the  defendant. 

The  principal  question  in  the  cause  depends  upon  the  construc- 
tion of  the  will  of  Betty  Westcott.  During  the  argument,  I  sug- 
gested different  ways  in  which  the  language  of  that  will  might  be 

(1)  58  R.  E.  181  (1  Hare,  537).        (4)  23  R.  R.  238  (6  Madd.  348). 

(2)  45  R.  R.  380  (3  My.  &  Cr.  763).    (5)  15  R.  R.  93  (1  Mer.  193). 

(3)  4  R.  R.  358  (4  Ve8.  816).  (6)  7  R.  R.  86  (8  Vee.  392,  397). 
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Westcott  paraphrased  for  the  purpose  of  trying  the  consequences,  in  point 
CuLuVoKD.  of  construction,  of  the  mistake,  as  to  Beer's  Barn,  under  which  it 
is  contended  her  will  was  made.  But  I  think  the  safe  way  of 
reasoning  upon  the  will  is  that  which  I  am  about  to  state.  Upon 
the  face  of  the  will  alone,  the  meaning  of  the  testatrix  is  free  from 
doubt  or  ambiguity.  By  her  declared  intention,  John  Westcott 
is  to  take  Beer's  Barn,  subject,  in  conjunction  with  Marsh  Land, 
to  a  legacy  of  600i.,  given  to  Thomas  Allen  by  the  will  of  George 
Westcott ;  and  is  also  to  take  other  freehold  property,  and  certain 
specific  chattels,  the  whole  of  which  property  is  to  remain  in  the 
family  of  Westcott.  The  defendant  CuUiford,  by  the  like  intention, 
is  to  take  Marsh  Land,  subject,  in  conjunction,  with  Beer's  Barn, 
to  the  same  legacy.  The  defendant  CuUiford  is  also  residuary 
legatee  and  executor. 

Upon  this  will  I  observe,  in  passing,  that  I  am  bound  to  attribute 
to  the  testatrix  a  definite  and  deliberate  intention  to  benefit  the 
plaintiff  and  defendant  respectively,  her  two  specific  devisees,  in 
some  ascertained  proportions ;  and  that  such  amount  has  been 
calculated  upon  the  assumption  that  Beer's  Barn,  as  well  as  Marsh 
Land,  is  to  bear  some  proportion  of  the  charge  of  600i.  I  do  not 
refer  to  this  as  being  conclusive  upon  the  question  which  has  been 
argued,  but  for  the  purpose  of  enforcing  the  obligation  I  am  under, 
to  try  with  strictness  an  argument  which,  if  successful,  will  disturb 
the  rateable  disposition  of  the  testatrix's  property  made  by  her 
between  the  two  specific  devisees. 
[  271  ]  The  argument  in  the  plaintiff's  favour  on  the  question  of  con- 

struction has  arisen  from  the  mis-statement  in  the  will  that  Beer's 
Barn  was  freehold,  whereas  in  fact  it  was  of  leasehold  tenm-e. 
The  plaintiff  has  argued  that  Betty  Westcott  must  be  taken  to  have 
known  the  title  to  the  property  she  disposed  of  by  her  will ;  that 
her  statement,  that  Beer's  Barn  was  freehold,  was  equivalent  to  a 
statement  that  it  was  subject  to  the  legacy  of  600L,  by  a  title 
paramount  to  her  will ;  and  that  she  could  not  have  intended  her- 
self to  charge  Beer's  Barn  with  a  legacy  with  which,  from  the  very 
terms  of  her  will,  she  must  have  supposed  it  to  be  already  charged. 
The  conclusion  drawn  from  these  premises  was,  that  Betty  had  not 
by  her  will  charged  Beer's  Barn  with  the  legacy  of  600i.,  but  had 
only  spoken  of  it  as  being  already  subject  to  that  charge ;  and  that 
Bdch  an  erroneous  recital  respecting  the  state  of  the  property  would 
not  have  the  effect  of  creating  a  charge  in  the  absence  of  any  inten- 
tion expressed  in  the  will  to  create  it.     The  case  of  Adafiisv.  Adams 
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was  referred  to  on  this  point ;  and  it  was  contended,  that,  inasmuch     Wkstcott 

as  Beer's  Barn  was  not  charged  with  the  legacy  by  the  will  of  Betty    collipobd. 

Westcott,  the  plaintiff  was  entitled  to  take  it  discharged  therefrom. 

If  the  will  had  contained  the  clauses  respecting  Beer's  Barn  and 

the  other  gifts  to  the  plaintiff,  and  the  Marsh  Land  estate  had  been 

left  to  descend  to  the  heir  of  Betty,  or  had  been  given  under  a 

general  residuary  clause  without  mentioning  the  legacy,  I  should 

have  felt  strongly  pressed  with  the  plaintiff's  argument.     But  if, 

on  the  other  hand,  the  will  had  contained  the  clauses  respecting 

the  Marsh  Land,  and  the  other  gifts  to  the  defendant,  and  Beer's 

Barn   had  been  simply  devised  as  a  freehold  estate  to  the  plaintiff, 

I  should  have  had  little,  if  any,  hesitation  in  refusing  the  relief 

which  is  "^sought  by  this  bill ;  although  in  that  case  the  erroneous      [  *^^^  ] 

application  of  the  word  '*  freehold"  to  Beer's  Bam  would  have  let 

in  the  whole  argument  which  has  been  urged  on  the  part  of  the 

plaintiff.     I  should  in  that  case  have  reasoned,  as  the  Court  did 

in  the  cases  of  TUly  v.  Collt/er{i)  and  Smith  v.  Maitland{2)y  that 

the  intention  of  the  testatrix  to  benefit  each  of  two  individuals 

was  manifest  upon  the  face  of  her  will ;  that  the  amount  in  value 

and  the  precise  manner  to  and  in  which  each  was  to  be  benefited 

was  unequivocally  declared  in  the  will  in  the  clauses  relating  to 

Marsh  Land,  and  in  the  other  gifts  to  the  defendant ;  that  there 

was  no  rational  ground  for  supposing  the  bounty  intended   for 

either  legatee  was  dependent  upon  or  affected  by  the  mistake  into 

which  the  testatrix  appeared  to  have  fallen ;  that  the  Court  could 

not  speculate  upon  the  alterations  (if  any)  which  she  would  have 

made  in  her  will,  if  her  attention  had  been  called  to  the  fact  that 

Beer's  Bam  was  not  of  freehold,   but  of  leasehold  tenure;  and 

that  the  Court  would  therefore  act  upon  the  very  words  of  the  will, 

in  the  moral  certainty  that  in  so  doing  it  was  giving  effect  to  the 

real  as  well  as  the  declared  intention  of  the  testatrix,  to  divide  the 

property  between  the  specific  devisees  according  to  what  she  supposed 

to  be  the  situation  of  that  property. 

The  case,  as  it  stands,  is  not  that  which  either  of  the  above 
hypotheses  supposes ;  and  the  observations  I  have  made  upon  the 
last  hypothesis  are,  therefore,  much  weakened  in  their  application 
to  the  actual  case :  for  if  the  plaintiff's  reasoning  be  right  upon 
the  clauses  relating  to  Beer's  Bam  and  the  other  gifts  to  the 
plaintiff,  it  is  difficult  to  reject  the  argument  that  the  construction 
to  be  put  upon  the  other  parts  of  the  will,  relating  to  *Mar8h  Land  [  •273  ] 
(1)  3  Keb.  589.  (2)  1  Ves.  Jr.  362. 

ly— 2 
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Westgott  and  the  gifts  to  the  defendant,  mnst  not  be  a£fected  by  the  con- 
CuLUPOBD.  Btruction  put  upon  the  former  clauses  of  the  will.  I  do  not, 
however,  think  that  the  circumstance  last  noticed  displaces,  how- 
ever it  may  weaken,  the  force  of  the  observations  I  have  previously 
made.  The  clauses  relating  to  the  Marsh  Land  unequivocally  declare 
an  intention,  (proceeding  doubtless  from  mistake),  that  Beer's  Bam 
is,  in  favour  of  Marsh  Land,  to  be  treated  as  originally  charged,  in 
conjunction  with  Marsh  Land,  with  the  legacy ;  the  intention  of  the 
testatrix  so  to  determine  the  amount  and  character  of  the  benefits 
conferred  by  herself  on  her  two  specific  devisees  is  placed  beyond 
the  reach  of  argument,  and  the  declaration  respecting  Marsh  Land 
is  the  key  to  her  real  intention. 

It  is  in  this  stage  of  the  argument  that  I  call  in  aid  the  observa- 
tions I  made  at  the  outset  as  to  the  consequences  of  my  acceding  to 
the  plaintiff's  argument  founded  on  that  clause.  In  deciding  this 
case  in  the  defendant's  favour,  I  do  not  in  the  slightest  degree 
impugn  the  decision  in  Adaim  v.  Adanis,  or  the  cases  upon  which 
I  founded  that  decision.  In  that  case,  I  refused  relief  to  the 
widow,  because  I  could  not  find  in  the  will  any  expression  of  inten- 
tion to  confer  any  benefit  upon  her  by  the  will  itself.  I  decide  this 
case  in  the  defendant's  favour  upon  the  express  ground  that  I  do 
find  the  intention  of  the  testatrix  unequivocally  declared  in  that 
part  of  her  will  which  relates  to  Marsh  Land,  and  that  there  is  no 
rational  ground  for  believing  that  her  intention,  as  between  the 
plaintiff  and  defendant,  could  have  been  influenced  by  the  mistake 
imputed  to  her.  I  think  effect  must  be  given  to  the  will  of  Betty 
Westcott,  as  if  the  charge  upon  Beer's  Barn  had  been  actually  foond 
in  the  will  of  George,  which  her  will  supposes  it  to  have  been. 
[  274  ]  The  bill  must  be  dismissed,  but  without  costs.     If  the  agreement 

of  the  17th  of  April  had  not  been  made,  and  the  bill  had  been  so 
framed  as  to  admit  of  my  doing  it,  the  costs  of  the  suit  would  have 
come  out  of  the  estate.  I  should,  perhaps,  even  before  the  agree- 
ment, have  found  it  impossible,  according  to  the  cases,  to  give  the 
plaintiff  the  costs  of  the  bill  dismissed  ;  but,  certainly,  the  circum- 
stances attending  the  execution  of  that  agi*eement  are  such  as  to 
deprive  the  defendant  of  all  pretence  for  asking  me  to  alter  the 
right  of  the  plaintiff  by  reason  of  that  agreement  having  been 
executed. 

[The  case  was  mentioned  again  on  the  point  of  costs.  It  is  not 
considered  necessary  to  retain  the  Vicb-Chancbllor's  remarks  on 
this  subject.] 
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HUMPHEIES  V.  HOBNE. 

(3  Hare,  276—280.) 

A  purchaser,  complaining  that  his  conveyance  did  not  comprise  the  whole 
of  the  property  which  he  had  contracted  for,  filed  his  bill  for  a  conveyance 
of  the  remainder,  and  obtained  an  injunction  restraining  the  vendor  from 
suing  him  for  the  purchase-money,  part  of  which  was  afterwards  ordered 
to  be  paid  into  Court  to  abide  the  eyent  of  the  suit.  The  bill  was  dismissed : 
Held,  that  the  Tender  was  entitled  to  the  residue  of  the  purchase-money, 
and  the  interest  upon  it,  to  the  time  of  payment,  although  the  purchase- 
money  in  Court  had  not  been  laid  out,  and  no  interest  therefore  had 
accrued  thereon. 

Evidence  on  which  the  Court  might  decree  the  specific  performance  of  an 
alleged  agreement,  according  to  one  construction  of  a  writing  which  was  of 
doubtful  meaning,  where  a  conveyance,  according  to  a  different  construction, 
had  been  executed  by  the  vendor,  and  accepted  by  the  purchaser. 

Thb  defendant  was  a  devisee  in  trust  for  sale  of  certain  parcels 
of  land,  and  of  the  great  tithes  payable  in  respect  of  some  of  those 
parcels.     In  advertising  the  lands  for  sale  by  auction,  some  of  the 
parcels,  including  Lot  9,  were  described,  in  the  public  announce- 
ment and  conditions  of  sale,  as  free  from  great  tithes.    Lot  9  was 
not  sold  at  the  sale,  and  the  plaintiff  afterwards  entered  into  a  con- 
tract in  writing  for  the  purchase  of  it :  the  contract  referred  to  the 
conditions  of  sale,  but  did  not  mention  the  tithes.    The  conveyance 
of  the  land  specified  in  the  contract  was  prepared  by  the  plaintiff's 
solicitor,  and  executed.    The  plaintiff's  solicitor  afterwards  dis- 
covered, that,  in  the  conveyances  of  the  parcels  of  the  land  to  other 
purchasers,  the  tithes  were  included ;  and  the  plaintiff  thereupon 
called  for  a  conveyance  of  the  tithes  on  Lot  9.    This  being  refused, 
the  plaintiff  filed  his  bill  for  specific  performance ;  upon  which  he 
obtained  the  common  injunction,  restraining  the  defendant  from 
suing  out  execution  upon  a  judgment  he  had  recovered  for  the 
purchase-money,  amounting  to  1,389/.,  and  costs.     On  putting  in 
his  answer,  the  defendant  moved  to  dissolve  the  injunction;  and 
an  order  was  then  made  that  the  plaintiff  should  pay  1,000/.  and 
interest  to  the  defendant,  and  the  remainder  of  the  purchase-money 
and  interest  into  Court,  and  that  the  latter  should  be  invested, — 
the  injunction,  upon  such  payments,  to  be  continued.    The  plaintiff, 
accordingly,  paid  1,036/.  128,  to  the  plaintiff,  and  337/.  2«.  into 
Court. 


1842. 
March  8. 

1843. 

Dec.  18. 

1844. 

Jan,  20,  28. 

WlORAM, 

V.-C. 

[276] 


On  the  hearing  of  the  cause,  Mr.  Kenyan  Parker  Sknd  Mr.  Qlasse 
having  been  heard  for  the  plaintiff,  and  Mr.  Teed  and  Mr.  Faber 
for  the  defendant, 
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Humphries  The  Vice- Chancellor  stated  the  points  in  the  cause,  and  the 

HoBiiK.  principles  of  law  applicable  to  them,  in  the  following  words  : 

1843.  The  plaintiff  says,  that,  according  to  the  trath  of  the  case,  the 
^'    '  tithes  were  contracted  for,  and  were  intended  to  have  been  included 

[  277  ]  in  the  contract :  he  insists,  moreover,  that  they  are  constructively 
BO  included.  The  defendant,  on  the  other  hand,  insists  that  the 
tithes  are  not  upon  any  construction  included  in  the  contract ;  or, 
if  they  are,  that  they  are  improperly  so  included. 

The  purchaser,  immediately  after  the  agreement,  and  before  the 
conveyance,  is  entitled  to  have  everything  which  the  agreement, 
strictly  interpreted,  gives  him.  And  if  a  conveyance  be  executed 
for  the  purpose  of  giving  effect  to  and  executing  the  agreement,  and 
thjLt  conveyance,  by  fraud,  accident,  or  mistake,  should  give  the 
purchaser  less  than  the  agreement  entitled  him  to,  I  have  no  doubt 
that  he  may  effectually  call  upon  this  Court  to  rectify  the  defective 
conveyance,  and  give  him  all  that  the  agreement  comprehended. 
Again,  if  the  writing  which  purports  to  be  the  agreement  of  the 
parties  is  so  expressed  as  to  give  the  purchaser  more  than  the 
actual  agreement  between  the  parties  would  entitle  him  to,  it  is 
perfectly  clear  that  the  vendor  may  show  what  the  real  agreement 
was,  by  way  of  defence  to  a  bill  by  the  purchaser  seeking  the 
specific  performance  of  the  subject  of  the  inaccurately-expressed 
writing:  Marquis  Townshendv.  Stangroom{i)^  Cl(nv€Bv,Higginson{2), 
It  must  be  admitted  that  the  defendant  who  sets  up  such  a  defence 
undertakes  a  task  of  difficulty;  but  that  difficulty  is  diminished 
where  the  meaning  of  the  writing  is  itself  in  any  respect  doubtful ; 
[  •278  ]  and  it  is  still  further  *diminished  where,  as  in  this  case,  a  con- 
veyance has  been  executed,  for  the  purpose  of  completing  the 
agreement,  and  that  conveyance  not  only  accords  with  the  con- 
struction of  the  agreement  for  which  the  vendor  contends,  but  has 
been  accepted  by  the  purchaser.  Indeed,  where  the  original  agree- 
ment is  of  doubtful  construction,  and  the  conveyance  is  definite 
and  unequivocal,  it  is  not  easy  to  avoid  the  conclusion  that  the 
conveyance  may  be  the  best  evidence  of  the  actual  agreement 
between  the  parties. 

(After  going  through  the  evidence,  his  Honour  concluded  that 
the  plaintiff  had  not  proved  the  alleged  contract  to  purchase  the 
tithes  with  the  land,  and  dismissed  the  bill,  without  costs.) 

1844.  It  appeared  that  the  887Z.  2«.  paid  into  Court  was  not  laid  out  in 

Jan,  20. 

(1)  6  E.  E.  312  (6  Ves.  328).  (2)  12  E.  E.  284  (1  V.  &  B.  624). 
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stock  as  directed.     The  plaintiff  contended  that  the  decree  ought    Humphries 
to  provide  that  the  sum  in  Court  should  be  taken  by  the  defendant       horne. 
in  full  payment  of  the  purchase-money.     The  defendant  contended 
that  the  bill  should  be  simply  dismissed  ;  and  that  he,  as  vendor, 
should  be  left  at  liberty  to  enforce   payment  of  the  remaining 
purchase-money  and  interest. 

Mr.  Kenyon  Parker  and  Mr.  Olasse,  for  the  plaintiff ;  Mr.  Teed, 
and  Mr.  Faber,  for  the  defendant. 

The  Vice-Chancellor  :  Jii».  23. 

At  the  time  of  the  argument  I  expressed  the  opinion  that  I  had 
complete  jurisdiction  over  the  plaintiff,  (in  the  circumstances  of  a 
case  like  the  present),  to  make  him  do  what  was  right  in  this  suit, 
notwithstanding  his  bill  was  dismissed ;  and  on  reference  to  the  cases 
♦which  are  collected  in  the  treatise  on  Vendors  and  Purchasers  (i),  [  '279  ] 
I  have  no  doubt  but  that  opinion  was  correct. 

The  question  is,  what  I  ought  to  require  the  plaintiff  to  do.  If 
the  money  were  not  in  Court,  the  right  of  the  vendor  to  interest 
would  be  determined  by  the  contract  for  sale  and  purchase.  Then 
what  has  taken  place  ?  The  Court,  at  the  instance  of  the  plaintiff, 
admitting  that  he  had  no  defence  at  law,  in  order  that  he  might 
assert  a  right  in  this  Court  which  has  turned  out  to  be  unfounded, 
has  restrained  the  defendant  from  recovering  his  purchase-money. 
Common  justice,  and  the  principles  of  this  Court  in  accordance 
with  it,  require  that  the  Court  should  indemnify  the  defendant 
against  the  consequences  of  the  act  of  the  Court  done  at  the  plain- 
tiff's instance.  [His  Honour  cited  cases  to  that  effect  for  which 
authority  is  no  longer  necessary,  and  continued :]  In  such  a  case, 
unless  the  defendant  by  some  act  or  omission  has  prejudiced  his 
right  he  must  be  placed  in  the  same  situation  as  if  the  injunction 
had  never  been  granted. 

In  order  to  show  that  the  original  right  of  the  vendor  to  interest 
upon  his  purchase- money  was  altered,  the  plaintiff  has  relied  upon 
a  supposed  rule  of  practice,  that  where  purchase-money  is  paid 
into  Court,  in  a  suit  for  specific  performance,  it  becomes,  without 
more,  a  payment  to  the  vendor.  The  case  of  Gell  v.  Watson  (2) 
shows,  that,  if  the  vendor  had  applied  to  have  the  money  laid  out, 
the  rise  or  fall  of  the  funds  would  have  been  at  his  risk, — a  risk 

(1)  Sug.  V.  &  P.  (2)  18   R.   R.   219    (2   Sim.   &    St. 

402). 
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Fr-r. 


r. 
Horns. 

[280  ] 


HuMPHRiKs   which  I  think  in  such  circumstances  he  was  not  obhged  to  incur: 
Roberts  v.  Massey  (i). 

Then,  is  he  to  lose  his  interest  ?  This  is  not  the  case  of  a  deposit 
by  a  purchaser  whilst  the  vendor  is  making  out  his  title,  but  a 
retainer  by  the  purchaser  whilst  he  is  wrongfully  asserting  a  claim 
which  ultimately  fails.  In  such  a  case  justice  requires  that  I 
should  consider  the  payment  into  Court  as  the  price  of  an  injunc- 
tion, and  made  for  security  only;  and  that  I  should  place  the 
defendant  in  the  same  situation  he  would  be  in  by  proceeding  upon 
the  judgment.  I  must  either  do  this,  or  order  the  money  out 
to  the  plaintiff,  and  dissolve  the  injunction. 


1844. 
Jan,  19,  20, 

26. 
May  6,  23. 

WlORAIC, 

V.-C. 

[281] 


PHILIPS  V.  PHILIPS  (2). 

(3  Hare,  281—303;  S.  0.  13  L.  J.  Oh.  445.) 

A  testator  gave  the  residue  of  his  estate  to  trustees,  upon  trust,  to 
divide  the  same  amongst  the  several  persons  who  were  his  creditors  at  the 
time  he  executed  a  certain  conveyance  for  their  benefit,  their  executors  and 
administrators ;  such  payment  and  provision  to  be  made  to  and  amongst 
such  persons  respectively,  their  respective  executors  or  administrators, 
rateably  and  in  proportion  to  the  quantum  or  amount  of  the  original  debt 
or  debts  due  from  him  to  such  person  or  persons  respectively ;  and  if  any 
person  or  persons  claiming  under  such  bequest  should  not  give  notice  of  such 
claim  to  the  trustees  within  two  years  of  the  testator's  decease,  such  share 
or  shares  of  the  residue  to  go  to  certain  residuary  legatees :  Held,  that  the 
residue  was  to  be  divided  into  parts  corresponding  in  number  and  proportion 
with  the  original  debts. 

That  the  shares  attributed  to  the  debts  of  creditors  who  died  in  the 
lifetime  of  the  testator  did  not  lapse  by  their  death. 

That  the  surviving  partners  were  the  persons  to  receive  and  give  receipts 
for  the  share  of  the  residue  attributed  to  a  joint  debt,  and  that  it  was  not 
necessary,  before  caniying  over  the  shares  in  this  suit,  to  inquire  into  the 
state  of  the  accounts  as  between  the  surviving  and  the  representatives  of 
the  deceased  partners. 

That  a  claim  made  by  the  representatives  of  a  partner  beneficially 
interested  in  a  joint  debt  was  a  sufficient  claim,  although  that  partner 


(1)  9  B.  E.  227  (13  Ves.  561). 

(2)  In  Coppin  v.  Coppin  (1725)  2 
P.  Wms.  296,  it  was  held  that  under 
a  bequest  of  residue  *'to  pay  what  I 
owe  to  my  creditors  who  have  been  so 
kind  as  to  compound  my  debts  with 
me  at  lOs.  in  the  £,"  the  creditors 
could  only  claim  as  voluntary  legatees, 
but  in  WilliaTMon  v.  Naylor  (1835)  3 
Y.  &  C.  Ex.  Eq.  208,  where  there  was 
a  bequest  of  a  share  of  residue  to  be 
divided  rateably  among  certain  cre- 


ditors whose  names  and  debts  were 
specified  in  a  schedule,  it  was  held 
that  the  old  debts,  though  statute 
barred,  were  still  a  consideration  in 
law,  and  that  the  creditors  and  the 
representatives  of  those  who  were 
dead  were  entitled  to  claim  under  the 
will  a  rateable  distribution  in  dis- 
charge of  their  unsatisfied  debts  as 
creditors  and  not  as  mere  voluntary 
legatees.— O.  A.  S. 
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viiLn  not  ihii  last  sui'vivur  of  the  paitiiei*8  in  tlio  fiiiu  to  which  tho  debt  wan        Philips 
owing.  V. 

That  the  share  of  the  residue  attributed  to  a  debt,  in  respect  of  which  no       Philips. 
claim  was  made,  belonged  to  the  residuary  legatees. 

The  legal  effect  of  acknowledging  a  debt  barred  by  the  Statute  of 
limitations  is  that  of  a  promise  to  pay  the  old  debt,  which  promise  the 
law  implies  from  the  acknowledgment,  and  for  which  the  old  debt  is  a 
consideration  in  law ;  but,  if  the  promise  is  limited  to  payment  of  the  old 
debt  in  a  certain  time,  or  in  a  particular  manner,  or  out  of  a  specific  fund, 
the  creditor  can  claim  nothing  more  than  the  promise  gives  him,  for  the 
old  debt  is  revived  no  further  than  as  a  consideration  for  the  new  promise. 

The  right  of  a  creditor  to  a  share  of  the  residue  might  probably  be 
sustained,  if  the  principal  of  his  debt  had  been  paid,  but  he  had  not 
received  interest  upon  the  debt  for  the  time  that  the  pa3rment  was  delayed. 

Nathaniel  Philips,  by  his  will,  dated  in  March,  1828,  disposed 
of  the  residue  of  his  estate  as  follows :  I  give  and  bequeath  all  my 
personal  estate  whatsoever,  not  hereinbefore  specifically  disposed  of, 
unto  John  Burton  Philips,  Nathaniel  Philips,  Bobert  Philips,  and 
Mark  Philips,  their  heirs  and  assigns,  upon  trust,  with  all  con- 
venient speed  after  my  decease,  to  convert  the  same  into  money, 
or  such  part  thereof  as  shall  not  consist  of  money ;  and  I  declare  and 
direct  that  the  said  John  Burton  Philips,  Nathaniel  Philips, 
Bobert  Philips,  and  Mark  Philips,  their  executors  and  administra- 
tors, shall  stand  possessed  and  interested  of  and  in  the  monies 
which  shall  "^arise  from  my  said  residuary  personal  estate,  upon  [  *282  ] 
trust,  to  pay  and  divide  the  ultimate  residue  or  surplus  of  the  said 
trust  monies  unto  and  amongst  the  several  persons  who  were  my 
creditors  at  the  time  I  made  and  executed  a  conveyance  of  my 
estate  and  effects  for  their  general  benefit,  in  or  about  the  month  of 
October,  1802,  their  respective  executors  and  administrators,  such 
payment  and  provision  to  be  made  to  and  amongst  such  persons 
respectively,  their  respective  executors  or  administrators,  rateably 
and  in  proportion  to  the  quantum  or  amount  of  the  original  debt 
or  debts  which  was  or  were,  at  the  time  I  made  and  executed  such 
conveyance  and  assignment  as  aforesaid,  due  and  owing  from  me 
to  such  person  or  persons  respectively,  excepting  out  of  such 
calculation,  payment,  and  division  the  debt  due  to  my  late  brother, 
William  Philips,  or  his  administrators.  Provided  nevertheless,  and 
I  do  hereby  declare  and  direct,  that,  if  any  person  or  persons 
claiming  to  be  entitled  to  any  share  or  shares  of  the  said 
residuary  trust  monies,  under  and  by  virtue  of  this  my  will,  shall 
not  cause  notice  in  writing  of  such  claim  to  be  given  to  the  trustee 
or  trustees  for  the  time  being  of  this  my  will,  or  to  some  or  one  of 
such  trustees,  within  two  years  next  after  my  decease,  then  and  in 
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Philips      each  case  my  will  is,  that  such  last-mentioned  share  or  shares  of 

Philips,  the  said  residuary  trust  monies  shall  go  to  and  be  in  trust  for  the 
said  John  Burton  Philips,  Nathaniel  Philips,  Robert  Philips,  and 
Mark  Philips,  in  equal  shares  and  proportions,  their  respective 
executors,  administrators,  and  assigns."  And  the  testator  declared, 
that  the  acts  of  any  one  or  two  of  the  trustees  for  the  time  being 
should  be  as  valid  and  effectual  in  the  execution  of  the  trusts,  as 
if  all  the  trustees  had  joined  or  concurred  in  such  acts ;  and  he 
recommended  his  trustees  to  consult  certain  persons  therein 
named,  in  any  matter  in  which  their  advice  and  information  might 

[  *283  ]  be  ^likely  to  prove  useful  or  material,  and  he  appointed  the  said 
trustees  executors  of  his  will. 

The  testator  died  in  America,  in  October,  1836.  Robert  and 
Mark,  two  of  the  executors,  proved  the  will ;  and  the  bill  was  filed 
by  them  against  John  Burton  and  Nathaniel,  the  other  two 
residuary  legatees,  for  the  administration  of  the  estate  under  the 
direction  of  the  Court.  At  the  hearing  in  May,  1838,  various 
inquiries  were  ordered  ;  and  on  the  hearing  for  further  directions 
in  August,  1841,  and  on  a  further  hearing  in  December,  1842, 
other  inquiries  were  directed. 

Upon  the  several  reports  of  the  Master  the  following  facts 
appeared :  By  a  deed,  dated  the  Slst  of  January,  1801  (i),  made 
between  the  testator  of  the  one  part,  and  G.  W.  Thelluson(2), 
C.  Marriott,  G.  Philips,  W.  Cramond,  James  Philips,  and  J.  Hanson, 
of  the  other  part,  reciting,  that  the  testator  then  was  and  stood 
justly  indebted  to  sundry  creditors  in  divers  sums  of  money,  which, 
by  reason  of  losses  and  other  misfortunes,  he  could  not  fully  pay, 
and  that,  being  willing  to  pay  the  same  so  far  as  his  stock  and 
effects  would  extend,  he  proposed  and  agreed  to  make  an  absolute 
assignment  of  the  same  unto  and  amongst  his  said  creditors  as 
thereinafter  mentioned, — and  the  testator,  to  the  end  aforesaid, 
thereby  granted,  bargained,  sold,  assigned,  and  transferred  unto 
the  said  parties  thereto  of  the  second  part,  all  the  goods,  stock  in 
trade,  debts,  monies,  and  effects  belonging  or  owing  to  him,  the 
testator,  upon  trust  to  sell  and  dispose  of  the  same,  and  to  retain, 
pay,  apply,  and  dispose,  as  well  of  the  monies  arising  from  such 
sale  or  sales,  as  also  of  all  the  said  thereby-assigned  debts,  when 

[  *284  ]  and  as  the  same  ^should  be  by  them  got  in  and  received,  to  and 
among  all  the  creditors  of  the  said  testator  in  proportion  to  their 

(1)  This  deed  the  Court  declared  to      the  date  of  October,  1802. 
be  that  referred  to  in  the  will,  as  of  (2)  Sic, 
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respective  debts,  so  far  as  the  same  should  extend,  deducting,  in 
the  first  place,  the  necessary  expenses  attending  the  execution  of 
the  trust. 

The  debts  owing  by  the  testator,  (excepting  that  to  his  brother 
William  Philips),  and  the  persons  to  whom  the  same  were  due  at 
the  time  of  the  execution  of  the  foregoing  deed,  are  stated  in  the 
following  table,  which  shows,  also,  the  persons  to  whom  the  Master 
found  that  the  same  debts  were  respectively  due  at  the  time  of 
making  his  report. 


Philips 

V. 

Philips. 


Debts. 


Amount  of 
Debto. 


To  whom  dne  at  the  Date  of 
the  Deed. 


To  whom  due,  or  by  whom 
Claims  made  under  the  Will. 


11,893  15     6 


1,076     1     4 


284  15     6 


26,517  19    5 


2,839  17     9 


3,311  13     4 


Charles  Wood  &  Co. 


I 


1,334  12    0   I  Peter  Neirac 


Philips,  Cramond,  &  Co. 


Thomas  Philips  &  Co.    -  | 


Berckemeyer  &  Co. 


(Thelluson,  Brothers,   & 
1     Co.  - 

Samuel  Philips  &  Co.     - 


Sir  George  Philips  and 
Robert  Philips  the  elder, 
as  the  surviving  partners 

,  of  Thomas  Phibps  &  Co. 

Sir  Oeoree  Philips  and 
Robert  Philips  the  elder, 
as  aforesaid. 

.Dredrick  Hinrich  Girdir- 
I  kins,  the  lawful  attorney 
I  of  Cecilia  Berckemeyer, 
^  widow,  the  relict  of  Bern- 
hard  Philipp  Berckemeyer, 
V  deceased. 

{Notice  of  claim  given  by 
1  N.  and  G.  Hibbert. 

[The  plaintiffs  and  defen- 
\  dants,  as  executors  of 
I  Samuel  Philips,  deceased. 


/Sir  George  Philips  and 
I  Bobert  Pnilips  the  elder, 
<  and  Charles  Wood  and 
Richard  Wood,  as  sur- 
\  viving  partners. 


f(No  notice  given,  or  claim 
1  made,  under  the  will). 


Notices  of  claim  were  given  in  respect  of  the  first  six  of  the 
above  debts.  The  fourth  debt  (Thelluson,  Brothers,  &  Co.)  was 
owing  to  a  firm  or  partnership  composed  of  several  members,  all 
of  whom  died  in  the  lifetime  of  the  testator ;  the  third  debt  was 
owing  to  a  nominal  partnership,  which,  in  fact,  consisted  of  a  single 
individual,  who  also  died  in  the  lifetime  of  the  testator ;  and  the 
other  debts  were  owing  to  firms  or  partnerships,  some  of  whose 


[285] 
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Philips  members  were  dead  at  the  time  of  the  death  of  the  testator,  and 
Philips,  some  of  whom  survived  him.  The  claims  were  made  by  the 
surviving  partners  of  the  creditors,  where  there  were  any  such 
living,  and  by  the  representatives  of  the  deceased  creditor  in 
respect  of  the  third  debt.  It  appeared,  or  was  admitted,  that  some 
dividends  had  been  paid  in  the  testator's  lifetime  by  the  trustees 
appointed  by  the  deed  of  1801,  upon  the  debts  in  respect  of  which 
the  above  claims  were  made ;  but  it  did  not  distinctly  appear  how 
much  had  been  so  paid,  nor  did  it  appear  that  such  dividends  had, 
in  any  case,  exceeded  six  shillings  in  the  pound  in  the  whole.  The 
Master  reported  that  the  usual  advertisements  as  to  debts  had  been 
published,  but  no  general  creditor  of  the  testator  had  made  any 
claim.  The  amount  of  the  residue  was  found  to  be  about  13,000^. 
The  cause  coming  on  for  further  directions, 

Mr.  Roupell  and  Mr.  Rolt,  for  the  plaintiffs. 

Mr.  RomiUy  and  Mr.  Busk,  for  the  defendants. 

Mr.  Russell,  Mr.  Koe,  Mr.  James  Parker,  Mr.  Wood,  Mr.  Mylne, 
and  Mr.  Philips,  for  the  different  classes  of  creditors,  not  parties 
to  the  suit. 

[The  principal  points  discussed  are  indicated  in  the  above  head- 
note.] 

[287]       The  Yioe-Chancellob  : 

I  have  no  doubt  as  to  the  decision  to  which  I  ought  to  come, 
except  upon  one  point.  I  assume,  at  present,  that  all  the  persons 
who  were  creditors  at  the  time  of  executing  the  deed  of  1801  are 
ascertained  persons;  that  Neirac,  of  whom  nothing  more  is  now 
known,  was  one  of  those  persons,  and  that  he  must  be  excluded 
from  any  benefit  under  the  will.  The  debts  (including  that  of 
Neirac)  were  seven.  The  proper  mode  of  administration  is,  to 
divide  the  residue  into  seven  parts  corresponding  with  those  debts. 
The  share  appropriated,  in  this  division,  in  respect  of  the  debt  of 
Neirac,  will  belong  to  the  residuary  legatees,  for  I  see  no  ground 
for  making  any  further  inquiry  with  regard  to  that  debt. 

Confining  the  question  then  to  the  six  other  debts,  you  have  next 

[  *288  ]      to  consider  the  language  of  the  testator,  *where  he  says  that  the 

residue  is  to  be  divided  among  the  several  persons  who  were  his 

creditors  at  the  time  he  executed  the  deed  referred  to,  ''  their 

respective  executors  and  administrators."    These  words  certainly 
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give  room  for  the  argument  that  you  cannot  have,  strictly  speaking,  Philips 
the  respective  executors  and  administrators  of  several  persons  who  philips. 
were  joint  creditors ;  but  it  is  clear  that  in  that  deed  the  testator 
had  provided  for  the  payment  of  each  debt  to  the  person  or  persons, 
as  the  case  might  be,  to  whom  the  same  was  due ;  and,  in  order  to 
make  his  meaning  plain,  the  testator  goes  on  to  direct,  that  the 
paj^ment  under  his  will  is  to  be  made  according  to  the  quantum  or 
amount  of  the  original  debt  or  debts  which  was  or  were,  at  the 
time  of  the  assignment,  due  and  owing  from  him  to  such  creditors 
respectively,  putting  it  beyond  a  doubt  that  he  attributes  a  debt  to 
one  person,  where  a  single  person  was  creditor,  or,  to  more  persons 
than  one,  where  there  were  joint  creditors.  I  have  no  doubt  that 
is  the  true  construction  of  the  will,  and  it  appears  to  me  to  be 
decisive  with  regard  to  the  claims  of  those  firms  any  of  the  mem- 
bers of  which  are  now  living.  It  excludes  the  necessity  of  any 
inquiry,  and  I  certainly  think  no  inquiry  is  necessary  with  regard 
to  the  state  of  the  dependencies  between  the  continuing  members 
of  a  firm  and  the  executors  of  deceased  members  of  that  firm. 
The  testator  was  debtor  to  several  individuals  jointly,  owing  one 
debt  to  the  members  of  a  firm  :  being  so  indebted  to  them  he  has 
given  them  a  sum  of  money,  which,  whether  a  debt  or  a  bounty, 
was  clearly  given  to  them  jointly.  Some  of  the  joint  creditors 
have  died.  The  representatives  of  deceased  partners  may  be 
entitled  to  an  account  from  the  survivors ;  but,  according  to  the 
practice  of  the  Court,  it  is  enough  to  make  the  survivors,  as  the 
persons  primd  facie  entitled,  parties  to  suits  relating  to  the  joint 
estate,  without  making  parties  in  a  cause  the  representatives  of  *all  [  *^^^  1 
the  deceased  partners.  The  case  of  partners  retiring,  but  being 
still  alive,  is  different,  for  that  may  only  sever  the  interest  in  the 
partnership  in  respect  of  future  transactions;  in  respect  of  previous 
transactions  they  may  remain  partners  as  before.  In  the  case  of 
death  of  a  partner,  the  persons  competent  to  give  receipts  in  respect 
of  joint  debts,  are,  no  doubt,  the  surviving  members  of  the  firm. 

The  claims  in  respect  of  the  debts  in  those  cases  where  the 
creditors  to  whom  they  were  owing,  whether  joint  or  sole,  had  all  died 
before  the  testator,  lead  to  considerations  of  much  difficulty.  On  this 
point  I  shall  at  present  say  no  more  than  that  it  is,  at  least,  very 
improbable  that  the  testator  should  have  intended  to  make  the  benefit 
to  his  individual  creditors  contingent  upon  their  severally  outliving 
himself  ;  or  that  he  intended  joint  creditors,  from  having  the  chance 
of  more  lives,  to  be  in  a  better  position  than  sole  creditors. 
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Philips  [The  Yice-Chancbllob  subsequently  came  to  the  conclusion  that 

Philips.  ^^^  representatives  of  the  creditors  who  died  in  the  testator's  life- 
time were  entitled  to  claim  the  benefit  of  the  testamentary 
provision  for  their  debts,  and  in  the  course  of  his  further  observa- 
tions upon  the  case,  he  said:] 

[  299  ]  The  legal  effect  of  an  acknowledgment  of  a  debt  barred  by  the 

Statute  of  Limitations  is  that  of  a  promise  to  pay  the  old  debt,  and 
for  this  purpose  the  old  debt  is  a  consideration  in  law.     In  that 

[  *300  ]  sense,  and  for  that  purpose,  *the  old  debt  may  be  said  to  be 
revived.  It  is  revived  as  a  consideration  for  a  new  promise.  But 
the  new  promise,  and  not  the  old  debt,  is  the  measure  of  the 
creditor's  right.  If  a  debtor  simply  acknowledges  an  old  debt,  the 
law  implies  from  that  simple  acknowledgment  a  promise  to  pay  it ; 
for  which  promise  the  old  debt  is  a  sufficient  consideration.  But, 
if  the  debtor  promises  to  pay  the  old  debt  when  he  is  able,  or  by 
instalments,  or  in  two  years,  or  out  of  a  particular  fund,  the 
creditor  can  claim  nothing  more  than  the  promise  gives  him. 
And  the  same  consequences,  I  conceive,  will  follow  upon  that  sort  of 
acknowledgment  which  is  found  in  a  will  like  the  present,  creating 
a  trust  for  paying  debts  barred  by  the  Statute  of  Limitations. 
The  creditor  will  get  nothing  but  what  the  trust  gives  him. 

[A  petition  was  afterwards  presented  by  the  plaintiff,  stating  that 
some  of  the  scheduled  debts  had  been  fully  paid  before  the  date  of 
the  will,  but  the  evidence  adduced  upon  that  point  was  not 
sufficient  to  prove  the  statement,  and  on  this  point  the  Yigb- 
Chancellor  said :] 

[  302  ]  The  statement  that  the  last  instieilment  of  148.  in  the  pound, 

making  up  20^.,  was  paid  on  some  of  these  debts,  is  founded 
merely  on  the  belief  of  the  witness  who  deposes  to  it  by  his 
affidavit,  but  does  not  state  the  grounds  of  his  belief.     If  this 

[  *^3  ]  deposition  had  been  made  in  an  examination  upon  ^interrogatories, 
it  would  not  be  sufficient  proof  of  the  payment.  Nor  is  it  clear 
that  the  particular  creditors,  if  paid  the  principal  of  their  debts, 
might  not  have  a  claim  for  interest ;  and  if,  at  the  date  of  the  will, 
anything,  however  small,  was  due  as  a  debt,  (except  for  the  Statute 
of  Limitations),  the  case  would  still  fall  within  miliamson  v. 
Naylor  (i).  In  such  a  will  as  this,  the  circumstance  that  the 
testator  has  benefited  one  creditor  more,  in  proportion,  than 
another,  cannot  have  any  weight. 

(I)  See  note,  ante,  p.  296. 
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On  the  other  point  of  which  I  reserved  the  consideration,  I  am 
of  opinion  that  the  claim  made  by  one  of  the  parties  interested  in 
Thelluson's  debt  was  a  sufficient  claim  to  entitle  the  creditors  in 
respect  of  that  debt  to  the  benefit  of  this  bequest.  Although, 
prima  facie,  the  last  survivor  of  the  partners  would  be  taken  to  have 
an  interest  in  the  joint  debt,  yet  that  is  not  necessarily  so ;  and  if 
the  representatives  of  another  partner  were  excluded  from  the 
power  of  making  the  claim,  the  persons  actually  interested  might 
be  shut  out  from  the  benefit  the  testator  intended  for  them  without 
any  default  of  their  own.  I  do  not  say  that  the  claim  by  a  mere 
stranger  would  have  been  sufficient,  but  I  think  the  claim  actually 
made  is  sufficient. 


Philips 

r. 
PHILIP8. 


[Another  petition  had  been  presented  by  the  plaintiffs  raising 
questions  respecting  the  distribution  of  the  sums  attributed  to 
each  debt,  and  on  this  petition  the  Yice-Ghancbllob  said  :] 

The  second  petition  which  has  been  presented  in  the  cause  was 
unnecessary.  The  sum  attributed  to  each  debt  may,  where  there 
is  any  question  about  the  title  to  it,  instead  of  being  paid,  be 
carried  to  the  account  of  the  parties  to  whom  it  has  been  found  to 
be  due  upon  the  facts  which  are  before  the  Court ;  and  the  persons 
interested,  or  claiming  to  be  so,  may  have  liberty  to  apply  in  the 
usual  way. 


WOOD   V.  ROWCLIFFE. 

(3  Hare,  304—309 ;  S.  C.  13  L.  J.  Ch.  293 ;  8  Jur.  771 ;  a£Ed.  2  Ph.  382—384 ; 
S.  C.  17  L.  J.  Ch.  83;  11  Jur.  915.) 

In  cases  where  possession  of  chatteb  has  been  entrusted  to  another  and 
there  has  been  an  abuse  of  the  fiduciary  relation  thus  constituted,  the 
jurisdiction  in  equity  to  protect  by  injunction  the  possession,  and  decree 
the  delivery  up  of  specific  chattels,  is  not  confined  to  chattels  the  loss  or 
injury  of  which  would  not  be  adequately  compensated  in  damages,  or 
which  it  may  not  be  possible  specifically  to  replace. 

Thb  bill  stated,  that,  by  an  indenture  dated  in  October,  1886, 
the  plaintiff  and  J.  D.  Flood  were  appointed  new  trustees  of  certain 
trust  funds,  under  a  settlement  for  the  benefit  of  John  Wright,  and 
Jane  his  wife,  and  their  issue.  That  in  June,  1837,  the  plaintiff 
and  Flood  lent  to  Knight,  the  husband  of  Jane,  one  of  the  children 
of  John  Wright  and  Jane  his  wife,  1,8S0Z.,  part  of  the  trust  funds, 
upon  the  security  of  two  warrants  of  attorney,  one  for  1,6802.,  and 
the  other  for  150/.,  upon  each  of  which  judgment  was  entered  up 
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Wood  in  July,  1887  :  that  the  plaintiflf  (Flood  having  died)  caused  a  writ 
UowcLiFFB.  of  fieri  facias  to  be  issued  to  the  Sheriflf  of  Surrey,  directing  him  to 
levy  the  sum  of  1,680/.  upon  the  goods  and  chattels  of  Enight. 
The  officer  entered  Knight's  dwelling-house,  in  Nelson  Square, 
and  took  in  execution  his  household  furniture  and  effects ;  and  on 
the  27th  of  August,  1840,  the  sheriff  executed  to  the  plaintiff  a  bill 
of  sale  of  such  furniture  and  effects,  (the  particulars  whereof  were 
set  forth  in  an  inventory  thereto  annexed),  in  consideration  of 
949/.  12«.,  at  which  the  same  were  appraised. 

The  bill  set  forth  a  copy  of  the  inventory,  and  stated  that  the 
plaintiff  took  possession  of  the  furniture  and  effects  under  the  bill 
of  sale ;  that,  at  the  request  of  Wright  and  his  wife,  he  allowed  the 
same  to  remain  in  the  house  at  Nelson  Square;  and  that  he 
appointed  Elizabeth  Wright,  a  daughter  of  John  Wright  and  Jane 
his  wife,  to  hold  the  bill  of  sale,  and  keep  possession  of  the 
.furniture  and  effects  in  the  plaintiff's  name :  that,  a  day  or  two 
afterwards,  Enight  and  his  family  removed  to  another  residence ; 
[  *305  ]  and  that,  in  November,  1840,  ^Knight  became  bankrupt :  that 
Ehzabeth  Wright,  on  behalf  of  the  plaintiff,  removed  the  furniture 
and  effects  to  a  house  which  she  took,  in  her  own  name,  in  Meadow 
Place,  in  March,  1842 ;  and  shortly  after  such  removal,  Enight 
.  and  his  family  went  to  reside  with  Elizabeth  Wright  at  Meadow 
Place,  and  thenceforward  continued  to  use  the  furniture  and  effects 
jointly  with  her. 

The  bill  stated,  that,  in  the  absence  of  the  plaintiff  from  England, 
and  without  his  knowledge,  Elizabeth  Wright,  in  conjunction  with 
Enight,  borrowed  from  the  defendant  Bowcliffe  various  sums  of 
money,  and  the  defendant  Bowcliffe  alleged,  that,  to  secure  the 
repayment  thereof,  Elizabeth  Wright  and  Knight  had  given  to 
Bowcliffe  their  joint  and  several  promissory  notes ;  and  that,  by 
an  indenture,  dated  the  81st  of  December,  1842,  Elizabeth  Wright 
had  assigned  to  Bowcliffe  all  the  household  goods  and  furniture  in 
the  house  at  Meadow  Place,  set  forth  in  an  inventory  therein 
referred  to,  (comprising  the  furniture  and  effects  which  belonged  to 
the  plaintiff  under  the  said  bill  of  sale),  upon  trust,  that  Bowcliffe 
might,  at  any  time  after  the  8rd  of  May  then  next,  whenever  he 
should  think  meet,  cause  the  said  goods  and  effects  to  be  sold  as 
therein  mentioned,  and  out  of  the  money  arising  from  such  sale, 
after  paying  the  expenses  thereof,  to  repay  himself  the  amount  of 
such  advances  and  interest  thereon,  and  pay  the  surplus  to 
Elizabeth  Wright ;  and  that  Bowcliffe  was  thereby  empowered  to 
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enter  on  the  said  premises  and  hold  an  auction  there,  and  remove  Wood 
the  fomitore  and  effects  thereupon  :  that,  on  the  21st  of  Novem-  rowcliffb. 
ber,  1848,  an  advertisement  appeared  announcing  the  said  furniture 
and  effects  for  sale  by  auction  on  the  28th  of  the  same  month  :  that 
Elizabeth  Wright  and  Knight  were,  both  of  them,  unable  to  repay 
the  said  advances,  and  that  Bowcliffe  threatened  and  intended  to 
proceed  with  the  said  sale. 

The  bill  also  charged  that  Elizabeth  Wright  held  possession  of  [  306  ] 
the  furniture  and  effects  on  behalf  of  the  plaintiff  since  August, 
1840,  and  that,  by  such  possession  of  Elizabeth  Wright,  the 
plaintiff  had  ever  since  retained  and  did  still  retain  possession  of 
the  furniture  and  effects  for  his  own  use  and  benefit  absolutely  ; 
that  the  plaintiff  had  applied  to  Bowcliffe  to  deliver  up,  or  cause 
to  be  delivered  up,  to  him  (the  plaintiff)  complete  possession  of  the 
same ;  that  the  whole  transaction  relating  to  the  indenture  of  the 
31st  of  December,  1842,  was  a  fraud  concerted  by  Knight,  and  the 
defendants  Wright  and  Bowcliffe,  to  deprive  the  plaintiff  of  the  said 
furniture  and  effects ;  and  it  prayed  that  the  plaintiff  might  be 
declared  the  sole  and  exclusive  owner  of  the  said  furniture  and 
effects;  and  that  Elizabeth  Wright  and  Bowcliffe,  respectively, 
might  be  decreed  to  deliver  up  possession  of  the  same  to  the 
plaintiff,  and  that  they  might  respectively  be  restrained  by  injunc- 
tion from  parting  with  or  disposing  of  the  same  to  any  person  other 
than  the  plaintiff,  and  from  selling  or  anywise  injuring,  or  suffering 
to  be  sold  or  disposed  of  or  anywise  injured,  the  said  furniture  and 
effects;  and  that  Bowcliffe  might  be  restrained  from  selling  the 
same  according  to  the  advertisement. 

Upon   this   bill    an   injunction   was   obtained   ex  parte.      The 
defendant  Bowcliffe  afterwards  demurred  for  want  of  equity. 

Mr.   Kenyan    Parker  and   Mr.    W.   Ilislop    Clarke,   for    the 
demurrer*     *     *     * 


Mr.  Romilly,  for  the  plaintiff,  was  not  heard. 

The  Yice-Chakcellob  : 

The  case  alleged  by  the  bill  is,  that  certain  specific  chattels, 
described  in  an  inventory,  were  placed  in  the  possession  of 
Elizabeth  Wright,  to  be  held  by  her  as  the  agent  of  the  plaintiff ; 
and  that,  in  breach  of  her  duty  to  her  principal,  she  has  contracted 
for  the  sale  of  these  goods  to  a  third  party :  and  the  question  is, 
whether  a  court  of  equity  will  not,  at  the  suit  of  the  principal, 
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Wood 

ROWCLIFFa 
[  •309  ] 


restrain  bis  agent  from  parting  with  the  possession  of  ^his  property, 
by  which  the  plaintiff's  title  would  be  embarrassed,  if  not  defeated? 
I  have  not  the  slightest  doubt  that  the  plaintiff  is  entitled  to  the 
protection  of  the  Court  against  the  wrongful  act  which  is  threatened 
by  his  agent.  I  have  known  many  bills  to  have  been  filed  in  the 
Court  of  Exchequer,  formerly,  on  behalf  of  the  owners  of  cargoes, 
to  prevent  improper  dealings  with  the  goods  by  their  agents,  or 
persons  in  the  situation  of  agents.  The  right  to  be  protected  in 
the  use  or  beneficial  enjoyment  of  property  in  specie  is  not  confined 
to  articles  possessing  any  peculiar  or  intrinsic  value.  In  this  case, 
the  plaintiff  is  clearly  entitled  to  the  injunction  to  restrain  the  sale 
of  the  goods,  in  order  to  carry  into  effect  the  attempted  alienation 
of  the  property  by  Elizabeth  Wright,  and  the  right  to  the  injunction 
will  sustain  the  bill. 

I  proceed  upon  the  ground  that  the  furniture  and  effects  are  still 
in  the  possession  of  Elizabeth  Wright ;  for,  upon  the  allegations 
in  the  bill,  that  must  be  taken  to  be  the  case.  I  think  the  charge, 
that  the  plaintiff  has  applied  to  Bowcliffe  for  possession  of  the 
property,  does  not  displace  the  previous  allegation,  that  it  is  actually 
held  by  Elizabeth  Wright  on  behalf  of  the  plaintiff,  and  that  her 
possession  ever  since  August,  1840,  has  been  the  virtual  possession 
of  the  plaintiff  himself.  I  do  not  say  that  the  bill  could  be 
sustained  in  its  present  shape,  if,  by  the  statements,  the  property 
appeared  to  be  in  Bowcliffe's  possession  ;  nor  do  I  give  any  opinion 
the  other  way. 

Upon  the  question  raised  by  the  demurrer,  the  charge,  that  the 
transaction  respecting  the  alleged  assignment  to  Bowcliffe  is  a  fraud 
concerted  by  him  and  the  other  defendant  and  Knight,  as  against 
the  plaintiff,  becomes  also  material. 

DemtuTer  overruled. 


1847. 

[  2  Phillips, 
383] 


[The  defendant  Bowcliffe  appealed  from  this  decision  as  reported 
in  2  Phillips,  882 — 884,  but  the  Lord  Chancbllob  affirmed  the 
decision,  saying :] 

The  cases  which  have  been  referred  to,  are  not  the  only  class 
of  cases  in  which  this  Court  will  entertain  a  suit  for  delivery 
up  of  specific  chattels.  For,  where  a  fiduciary  relation  subsists 
between  the  parties,  whether  it  be  the  case  of  an  agent  or  a 
trustee,  or  a  broker,  or  whether  the  subject-matter  be  stock,  or 
cargoes,  or  chattels  of  whatever  description,  the  Court  will  interfere 
to  prevent  a  sale,  either  by  the  party  entrusted  with  the  goods,  or 
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by  a  person  claiming  under  him,  through  an  alleged  abuse  of  power.        Wood 

In  this  case  there  is  great  reason  to  believe  that  Elizabeth  Wright   rowcliffb. 

never  had  any  right  to  the  goods  except  as  the  plaintiff's  agent,  for 

she  has  disclaimed  all  interest  in  them  by  her  answer,  and  there  is 

nothing  to  show  how  she  had  acquired  any  property  in  them.    But, 

says  Bowcliffe,  I  purchased  under  circumstances  which  give  me  a 

legal  right  to  the  goods.     If  that  be  *8o,  the  equity  of  the  plaintiff      [  *^*  3 

will  be  intercepted  by  a  prior  legal  right.     In  such  a  case  this  Court 

begins  by   putting  the  matter  into  a   course  of  investigation  to 

ascertain  that  legal  right.     That  is  what  the  Yice-Chancellob  has 

done.    And  in  that  respect  I  see  no  ground  for  impeaching  the 

decree. 

(His  Lordship  then  proceeded  to  comment  on  some  subordinate 
parts  of  the  case,  in  the  course  of  which  he  made  the  following 
observation.)  I  observe  the  decree  gives  the  plaintiff  liberty  to 
brmg  an  action,  but  gives  no  directions  as  to  what  is  to  be  done  if 
he  does  not  proceed,  whereas  it  ought  to  have  directed,  that  if  he 
did  not  proceed  within  a  certain  time  the  bill  should  be  dismissed. 

Mr.  Parker  and  Mr.  H.  Clarke  were  for  the  appellant. 

Mr.  Romilly  and  Mr.  Southgate,  for  the  respondent. 


ELLIS  V.  LEWIS  (1). 

(3  Hare,  310—316 ;  S.  C.  13  L.  J.  Ch.  210 ;  8  Jur.  238.) 

A  testator  devised  all  his  real  estate  to  a  trustee  upon  trust  for  sale, 
with  power  to  couvey  the  same  to  purchasers  without  the  concurrence  of 
any  person  or  persons  beneficially  claiming  under  his  will ;  and  he  directed 
the  trustee  to  stand  possessed  of  the  proceeds  of  such  sale,  together  with 
the  residue  of  his  personal  estate,  upon  trust-  to  pay  one  moiety  of  the 
interest  and  dividends  thereof  to  his  wife  during  her  widowhood,  and  the 
other  moiety  of  such  interest  and  dividends  (and  the  whole  after  his  wife's 
decease  or  second  marriage)  to  his  sister  for  her  life ;  with  remainder,  as  to 
the  whole  of  the  trust  funds,  to  the  children  of  the  testator's  sister  for 
their  lives  and  the  life  of  the  survivor ;  remainder  over.  The  widow  of  the 
testator  was  dowable  of  part  of  the  real  estate :  Held,  that  the  widow  was 
entitled  both  to  her  dower  and  to  the  benefit  given  to  her  by  the  will. 

Where  the  devise  of  land  is  in  trust  for  sale,  the  mode  of  applying  the 
proceeds  does  not  affect  the  question,  whether  the  widow  is  entitled  to  her 
dower,  or  is  put  to  her  election. 

W.  Ellis,  by  his  will,  dated  in  March,  1838,  bequeathed  his 
personal  estate  unto  the  defendant  Lewis,  upon  trust  to  convert  the 

(1)  The  old  law  of  dower,  though  illustrate  the  equitable  doctrine  of 
now  of  little  practical  importance  in  election,  of  which  cases  this  is  an 
England,   supplies   cases  which   still      example. — O.  A.  S. 

20—2 
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Jan,  20. 

Feb.  16,  19, 

22. 
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Ellib  same  into  money ;  and  after  payment  thereout  of  debts,  and  the 
LBWI8.  legacies  thereinbefore  bequeathed,  the  testator  directed,  thai,  in  the 
event  of  any  surplus  remaining,  the  same  should  sink  into  and  form 
part  of  his  residuary  real  estate ;  and  he  devised  all  his  messuages, 
lands,  tenements,  and  hereditaments,  and  real  estate  whatsoever 
and  wheresoever  situate,  lying,  and  being,  unto  the  defendant  Lewis, 
his  heirs  and  assigns  for  ever,  upon  trust,  as  soon  as  conveniently 
might  be  after  his  (the  testator's)  decease,  to  sell  and  absolutely 
dispose  of  his  said  real  estate  in  manner  therein  mentioned,  and 
generally  to  do,  perform,  and  execute  all  such  further  acts,  matters, 
deeds,  and  things  as  might  be  requisite  and  proper  for  the  purpose 
of  effectuating  and  completing  such  sale  or  sales,  and  that  as  fully 
and  effectually  as  he  (the  testator)  himself  could  have  done  if  living; 
with  power  to  make  and  execute  all  necessary  and  proper  convey- 
ances and  assurances  of  the  said  real  estate  to  the  purchaser  or 
pui'chasers  thereof,  without  the  concurrence  of  any  person  or 
persons  beneficially  claiming  under  the  said  will ;  and  he  declared 
that  the  receipt  or  receipts  of  his  said  trustee  should  be  a  sufficient 
discharge  for  the  purchase-money.  And  after  charging  the  monies 
produced  by  such  sale  with  payment  of  the  expenses  attendant  on 
the  execution  of  the  said  trusts,  and  so  much  of  his  debts  and 
legacies  as  his  personal  estate  should  not  suffice  to  pay,  he  directed 
[•311]  his  trustee  to  invest  such  proceeds  *on  Government  or  real  securities, 
and  receive  the  interest  and  dividends  thereof,  upon  trust,  as  to 
one  moiety  thereof,  to  pay  the  same  unto  his  wife  Nancy  during 
her  widowhood ;  and  as  to  the  other  moiety  of  such  interest,  and 
as  to  the  whole  thereof  after  his  wife's  decease  or  second  marriage, 
upon  trust  to  pay  the  same  into  the  hands  of  his  sister  Amelia  White 
for  her  separate  use  ;  and  after  the  decease  or  second  marriage  of 
his  wife,  and  the  decease  of  his  sister,  upon  trust  to  continue  the 
said  principal  monies  at  interest,  and  to  receive  the  interest  and 
dividends  thereof,  and  pay  and  apply  the  same  in  and  towards  the 
maintenance  of  all  such  children  of  his  sister  as  might  be  living  at 
his  (the  testator's)  decease,  in  equal  shares  until  they  should  respec- 
tively attain  the  age  of  twenty-one  years,  and  from  and  after  they 
should  respectively  have  attained  that  age,  upon  trust  to  pay  the 
same  interest  and  dividends  to  the  said  children  in  equal  shares 
during  their  lives  and  the  life  of  the  survivor  of  them ;  and  after 
the  decease  of  such  survivor,  the  testator  devised  and  bequeathed 
the  whole  of  the  said  principal  monies  unto  the  defendant  Lewis, 
his  executors  and  administrators.    And  he  appointed  his  wife  and 
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the  defendant  Lewis,  executrix  and  executor  of  his  will.  By  a  Ellis 
codicil  the  testator  gave  his  furniture  to  his  wife,  and  certain  lbwis. 
pecuniary  legacies  to  others,  and  in  other  respects  confirmed  his 
will.  The  testator  died  in  April,  1889.  The  bill  was  filed  by  the 
widow  and  executrix  against  Lewis,  the  executor,  for  the  performance 
of  the  trusts  of  the  will  under  the  direction  of  the  Court,  and  that 
the  rights  of  all  parties  thereunder  might  be  ascertained. 

On  the  cause  coming  on  for  further  directions,  the  only  material 
question  was,  whether  the  plaintiff,  the  widow,  could  claim  her 
dower  out  of  a  certain  part  of  the  real  estate  of  the  testator  of  which 
she  was  dowable,  *in  addition  to  the  benefits  given  her  by  the  will,       [  •812  ] 
or  whether  she  was  put  to  her  election. 

Mr.  RomiUy  and  Mr.  FoUett,  for  the  widow. 

Mr.  Bazalgette,  for  the  defendant  Amelia  White. 

Mr.  Randell^  for  the  defendant  Lewis. 

The  arguments  (which,  as  applicable  to  this  point,  will  be  found 
reported  more  at  large  in  the  under-mentioned  cases)  were,  on  the 
part  of  the  plaintiff,  that  the  gift  of  the  testator's  lands  and  here- 
ditaments must  be  necessarily  confined  to  that  interest  which 
belonged  to  the  testator,  exclusive  of  the  widow's  dower ;  that  there 
was  no  expression  on  the  will  of  any  intention  to  take  away  the 
right  to  dower  as  a  condition  of  the  bequest ;  that  there  was  no 
ground  to  presume  the  testator  intended  tacitly  to  affect  the  widow's 
legal  right;  and  that  there  was  no  inconsistency  in  the  enjoyment  by 
the  widow  both  of  her  legal  interest  paramount  to  the  will,  and  her 
testamentary  interest  under  it.  On  the  part  of  the  defendants,  it 
was  contended,  that  the  inequality  which  the  double  interest  in  the 
widow  would  occasion  was  irreconcileable  with  the  intentions 
expressed  by  the  testator,  that  his  widow  and  sister  should  enjoy 
the  income  in  equal  moieties;  and  that  the  power  given  to  the 
trustee  to  sell  as  effectually  as  the  testator  could,  without  the  widow's 
concurrence,  was  expressive  of  an  intention  to  exclude  any  paramount 
claim  of  the  widow  over  the  estate.  [AfiaM  v.  Brain  (i),  Reynard  v. 
Spence{2),  Taylor  v.  Taylar{s),  Iloldich  v.  Holdich{4),  and  numerous 
other  cases  in  the  old  law  of  dower  were  cited.  Some  of  these  old 
cases  are  referred  to  and  commented  on  in  the  following  judgment.] 

(1)  20  B.  B.  277  (4  Madd.  119).  727). 

(2)  65  B.  B.  27  (4  BeaT.  103).  (4)  60  R  B.  8  (2  T.  ft  0.  0.  0.  18). 

(3)  57  B.  B.  542  (1  Y.  &  0.  0.  C. 
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Ellis       The  Vige-Ghancellob  : 

r. 

Lewis.  It  appears,  from  some  of  the  earlier  cases,  that  a  distinction  was 

^  ^^^  ^  at  one  time  supposed  to  exist  between  a  devise  of  a  testator's 
estate  or  interest  in  his  lands,  and  a  devise  of  the  lands  themselves 
by  that  description ;  it  being  considered  in  the  former  case  that  the 
devise  did  not,  in  the  latter  that  it  did,  express  an  intention  by  the 
force  of  the  language  itself,  that  the  devisee  was  to  take  the  lands 
discharged  of  the  widow's  right  to  dower.  But  I  take  the  law  to 
be  clearly  settled  at  this  day,  that  a  devise  of  lands,  eo  nomine^ 
upon  trust  for  sale,  or  a  devise  of  lands,  eo  notnine,  to  a  devisee 
beneficially,  does  not  per  se  express  an  intention  to  devise  the  land 
otherwise  than  subject  to  its  legal  incidents,  that  of  dower  included. 
There  must  be  something  more  in  the  will,  something  inconsistent 
with  the  enjoyment  by  the  widow  of  her  dower  by  metes  and 
bounds,  or  the  devise  standing  alone  will  be  construed  as  I  have 
stated.  The  case  of  French  v.  Davies  (i)  is  a  direct  authority  for 
this  proposition;  and  the  current  of  the  authorities  which  are 
collected  in  the  last  edition  of  Boper's  Husband  and  Wife, 
[  •sii  ]  beginning  with  the  leading  case  of  Lawrence  v.  *Lawrence  (2)  down 
to  Dotvson  V.  BeU  (3),  confirm  it.  If  that  be  so,  it  is  impossible,  in 
the  case  of  a  devise  of  lands  upon  trusts  for  sale,  that  any  direction 
for  the  application  of  the  proceeds  of  such  sale  can  affect  the  case. 
The  devise  is  of  land  subject  to  dower.  The  trust  to  sell  is  a  trnst 
to  sell  subject  to  dower,  and  the  proceeds  of  the  sale  will  represent 
the  gross  value  of  the  estate  minus  the  value  of  the  dower.  What- 
ever direction,  therefore,  for  the  mere  distribution  of  the  proceeds 
the  will  may  contain,  that  direction  must  leave  the  widow's  right 
to  dower  untouched. 

I  have  made  the  above  observations,  because  it  was  said,  that,  if 
in  this  case  I  should  decide  in  the  widow's  favour,  I  should  over- 
rule the  decisions  in  Cludmers  v.  Storil  (4),  Robertson  v.  Smith  (5), 
and  Dickson  v.  Robinson  (6).  If  I  thought  those  cases  governed 
that  before  me,  I  need  scarcely  say  it  is  not  likely  I  should  oppose 
my  individual  judgment  to  those  of  Sir  William  Grant  and  Sir 
John  Leach.  But  it  is  quite  clear  those  cases  do  not  govern  the 
present  case.  Sir  William  Grant  certainly  did  not  mean,  in 
Chalmers  v.  Storil^  to  overrule  French  v.  Davies,  and  other  cases 
which  had  decided  that  a  devise  of  lands,  eo  nomine,  upon  trusts 

(1)  2  Ves.  Jr.  672.  (4)  2  V.  &  B.  222. 

(2)  2  Vem.  365.  (5)  1  Sim.  &  St.  513. 

(3)  1  Keen,  761.  (6)  Jacob,  503. 
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for  sale,  or  a  devise  of  lands,  eo  nomine,  woald  per  se  import  an        Ellis 

intention  to  devise  the  land  otherwise  than  subject  to  its  legal       lbwis. 

incident  of  dower.     In  that  case  the  testator's  personal  estate  and 

his  lands  were  directed  to  be  equally  divided  between  his  widow 

and  two  children,  leaving  the  lands,  therefore,  to  be  enjoyed  in 

specie.    Sir  William  Grant  concludes  his  judgment  by  saying, 

"  Here  the  testator  *says,  the  property  thus  bequeathed  by  him       [  •sis  ] 

consists  of  these  particulars:  it  is,  therefore,  the  property  itself 

thus  described  that  is  the  subject  of  the  devise;  and  not  what 

might,  in  contemplation  of  law,  be  the  testator's  interest  in  that 

property."     In  Robertson  v.  Smith  Sir  John  Leach  follows  the  case  of 

Chalmers  v.  Storil  as  an  authority  governing  the  case  before  him. 

The  facts  of  the  case  of  Dickson  v.  Robinson  do  not  appear.    All, 

therefore,  which  those  cases  decide  is  that  which  no  one  questions ; 

that  if,  in  the  will,  the  Court  discovers  an  intention  inconsistent 

with  enjoyment  by  the  widow  of  her  right  of  dower  by  metes  and 

boands,  that  will  put  the  widow  to  her  election.    Whether,  in  all 

the  three  cases,  the  conclusion  to  which  the  Court  came  can  be 

reconciled  with  antecedent  authorities,  is  not  the  question.    The 

principle  of  the  decisions  is  clear,  and  is  in  no  respect  departed 

from  by  my  present  decision.     It  was  said  by  Sir  Edward  Sugden, 

in  Hall  v.  Hill  (i),  that  it  is  difficult  to  reconcile  the  authorities 

upon  this  question.    I  think,  however,  upon  the  whole,  the  balance 

of  these  authorities  is  in  favour  of  the  principle,  that  a  devise  of 

the  testator's  lands,  without  more,  does  not  import  an  intention,  on 

the  part  of  the  testator,  to  devise  the  lands  otherwise  than  subject 

to  the  legal  charges  to  which  his  estate  therein  is  incident,  and 

among  which,  in  this  case,  is  his  widow's  right  to  dower. 

I  found  myself  upon  these  two  propositions  :  first,  that  a  devise 
of  land  upon  trusts  for  sale  does  not  per  se  import  an  intention  to 
pass  the  land  otherwise  than  subject  to  the  legal  incident  of  dower; 
and,  secondly,  that  the  direction  to  divide  the  proceeds  of  the  sale 
cannot  decide  what  the  subject  of  sale  is,  and  there  is  no  circum- 
stance affecting  the  proposition  in  its  application  to  the  present 
case.  *And  I  may  observe,  that  the  conclusion  to  which  I  have  [  ♦sic  ] 
come  upon  the  law  of  the  case  is  fortified  in  its  application  in  this 
instance,  by  the  clause  of  the  will,  wherein  the  trustees  are 
empowered  to  sell  as  fully  and  effectually  as  the  testator  himself 
could  have  done,  if  living;  and  the  words  relied  upon  in  the 
argument,  whereby  the  trustees  are  empowered  to  sell  the  property 
(1)  68  R.  B.  223  (I  Dr.  &  War.  94). 
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without  the  concurrence  of  any  person  beneficially  claiming  under 
the  will,  as  far  as  they  regard  the  widow,  do  not  apply  to  her 
concurrence  in  respect  of  her  dower,  but  in  respect  only  of  her 
beneficial  interest  under  the  will.  I  must,  therefore,  hold,  that  the 
widow  is  not,  in  this  case,  put  to  her  election. 


1844. 

Feb.  13,20, 

21,  28. 

WlORAU, 

v.-c. 

[316] 


[  ♦SI?  ] 


PLUNKETT  V.   LEWIS  (1). 

(3  Hare,  316—330 ;  S.  C.  13  L.  J.  Ch.  29o  ;  8  Jur.  682.) 

A  trust  fund,  to  wliich  a  father  was  entitled  for  life,  and  his  son  and 
daughter  in  remainder,  was  sold,  and  the  proceeds  received  by  the  father. 
.  Subsequently,  on  the  marriage  of  the  daughter,  the  father  settled  property 
for  her  benefit  of  a  larger  value  than  the  proceeds  of  the  trust  fund :  Held, 
that  the  claim  of  the  daughter  against  the  father  in  respect  of  her  share  of 
the  proceeds  of  the  trust  fund  must  be  presumed  to  be  satisfied  by  the 
settlement 

That  neither  the  expression  in  the  settlement  of  the  consideration  of 
natural  love  and  affection,  nor  the  ignorance  of  the  husband  of  the  rights 
of  the  wife  in  the  trust  fund,  had  the  effect  of  excluding  the  presumption 
of  satisfaction. 

Advances  made  by  a  father  to  his  son,  are  not  a  purchase  or  satisfaction 
of  the  claim  of  the  son  to  the  proceeds  of  a  trust  fund  belonging  to  the  son, 
possessed  by  the  father  after  the  advances. 

Possibly,  in  the  case  of  a  portion  of  the  precise  amount  of  the  debt,  the 
expression  of  natural  love  and  affection,  as  the  consideration  for  the 
settlement,  might  be  material  on  the  question  of  satisfaction. 

In  the  month  of  January,  1827,  a  sum  of  10,500/.  New  4L  per 
cent.  Annuities,  and  2,048/.  6^.  Sd.  SI.  p^r  cent.  Beduced  Annuities, 
were  standing  in  the  name  of  G.  Monro,  upon  trust  for  Lyndon 
Evelyn  for  life,  with  remainder  to  his  son  and  daughter.  Colonel 
Evelyn  and  the  plaintiff  Mrs.  Plunkett.  This,  together  with  other 
property,  was  the  subject  of  a  settlement  made  in  1789,  on  the 
marriage  of  Lyndon  Evelyn  and  his  late  wife.  In  January,  1827, 
Lyndon  Evelyn  wrote  to  Monro  a  letter,  stating  facts  to  show  that 
he  and  his  two  children  together  were  absolute  owners  of  the  stock 
in  ^question,  and  proposing  to  Monro  that  the  stock  should  be 
transferred  into  the  three  names  of  the  cestui  que  trusts,  con- 
cluding, "  It  appears  to  me,  that,  if  the  stock  were  transferred  into 
our  three  names  (Frederick,  Elizabeth,  and  mine),  it  would  march 
in  the  course  pointed  out  by  the  settlement,  excepting  that  they 
(Elizabeth  and  Frederick)  would  have  an  immediate  interest,  in 


(1)  In  re  Lawes  (1881)  20  Ch.  D.  81, 
45  L.  T.  453 ;  and  see  Crichton  v. 
Crichtoii  [1896]  1  Ch.  870,  65  L.  J.  Ch. 
491,  74  L.  T.  357,  C.  A.,  where  the  pre- 


sumption of  satisfaction  of  a  claim  by 
children  on  their  father's  estate  aiisixig 
out  of  a  breach  of  trust  by  him  was 
rebutted.— 0.  A.  S. 
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the  place  of  one  commenciog  at  my  death.     My  children,  quite    Plunkstt 

ready  to  accede  to  any  arrangement  that  I  should  choose,  have  a       lewis. 

claim  to  a  better  position  than  they  have  at  present.'*     The  stock 

was  accordingly  transferred  by  C.  Monro,  in  February,  1828,  into 

the  names  of  the  three  cestui  que  trusts ;  and  in  June  following 

they  executed  a  general  release  to  C.  Monro.     The  stock  continued 

in  this  state,  Lyndon  Evelyn  receiving  the  dividends,  until  June, 

1833. 

In  1833  Lyndon  Evelyn  contracted  to  purchase  estates  of  large 
value  from  Lord  Oxford ;  and  in  the  months  of  June,  1888,  and 
February,  1834,  the  said  two  sums  of  stock  were  sold  under  powers 
of  attorney,  granted  by  the  plaintiff  (then  Elizabeth  Evelyn)  and 
Colonel  Evelyn  to  their  father,  and  the  proceeds,  amounting  to 
11,445Z.,  were  received  by  him  and  applied  to  his  own  use,  prin- 
cipally, though  not  wholly,  in  the  payment  of  the  purchase-money 
to  Lord  Oxford. 

On  the  7th  May,  1837,  Colonel  Evelyn  died;  and,  it  being 
supposed  that  he  died  intestate,  administration  of  his  estate  was 
granted  to  his  father  Lyndon  Evelyn.  Two  testamentary  papers 
of  Colonel  Evelyn,  dated  in  April,  1834,  and  January,  1836,  were 
afterwards  produced  and  proved,  under  which  the  plaintiff,  his 
sister,  and  J.  Coningham  were  named  executors.  Under  the  will 
of  Colonel  Evelyn,  the  plaintiff,  his  sister,  took  an  interest  for  life 
in  a  moiety  of  his  property,  with  remainder  *to  her  children,  if  [  •318  ] 
any,  and  if  no  children,  remainder  over.  The  will  was  proved  by 
the  plaintiff  and  J.  Coningham. 

On  the  29th  December,  1838,  the  plaintiffs  Mr.  and  Mrs.  Plunkett 
were  married,  and,  on  that  occasion,  a  settlement  was  made,  which 
was  the  subject  of  three  indentures.  By  the  first  indenture,  dated 
the  day  preceding  the  marriage,  to  which  Lyndon  Evelyn,  both  the 
plaintiffs,  and  others  were  parties,  it  was  expressed  to  be  proposed 
and  agreed  on  the  part  of  the  plaintiff  Mrs.  Plunkett,  (then  Elizabeth 
Evelyn),  that  Lyndon  Evelyn  should  advance  16,000Z.,  of  which  a 
competent  part  should  be  applied  in  discharging  incumbrances 
then  existing  on  certain  estates,  to  which  the  plaintiff  Mr.  Plunkett 
was  therein  stated  to  be  entitled  in  possession  and  in  remainder 
expectant  on  the  death  of  his  father  Lord  Dunsany,  and  the  residue 
applied  in  discharging  other  liabilities  of  Mr.  Plunkett;  and  certain 
real  estates  in  Herefordshire  and  Radnorshire  were  thereby  settled 
upon  uses  and  trusts  for  the  benefit  of  Lyndon  Evelyn  and  the 
plaiQtiffs,  and  the  children  of  the  plaintiffs,  with  remainder,  as  to 
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the  Radnorshire  estates,  to  the  uses  declared  of  the  Dimsany  pro- 
perty in  the  second  deed  of  even  date,  and,  as  to  the  Herefordshire 
estates,  to  the  use  of  Lyndon  Evelyn  in  fee ;  and  Lyndon  Evelyn 
also  covenanted,  that,  within  six  months  after  his  death,  20,000L 
should  be  paid  out  of  his  estate,  and  invested  upon  the  like  uses 
with  those  thereby  declared  of  the  Radnorshire  estates.  By  the 
second  indenture  of  the  same  date,  to  which  the  plaintiffs,  Lyndon 
Evelyn,  and  others  were  also  parties,  the  plaintiff  Mr.  Plunkett 
settled  and  covenanted,  on  the  death  of  his  father,  to  settle  all  the 
Dunsany  estates  in  tail  upon  uses  and  trusts  for  the  benefit  of  the 
plaintiffs  and  their  children.  The  third  indenture,  to  which  it  did 
[  '319  ]  not  appear  that  Lyndon  Evelyn  was  *a  party,  related  exclusively 
to  the  beneficial  interest  of  Miss  Evelyn  in  the  property  she  derived 
under  the  will  of  her  brother  Colonel  Evelyn,  and  which  was 
thereby  covenanted  to  be  settled  in  manner  therein  mentioned. 

Lyndon  Evelyn  died  in  April,  1889.  His  will,  whereby  he 
devised  and  bequeathed  his  real  and  personal  estate  to  the  defen- 
dant Francis  Evelyn,  subject  to  certain  legacies  to  others  of 
the  defendants,  was  proved  by  the  defendant  Robert  Lewis,  his 
executor. 

The  bill  was  filed  by  Mr.  and  Mrs.  Plunkett,  praying  that  the 
defendant  Lewis,  as  such  executor,  might  be  decreed  to  replace  the 
said  sums  of  10,5002.  and  2,0482.  6s.  8d.  trust  stock,  and  that  an 
account  might  be  taken  of  what  was  due  from  the  estate  of  Lyndon 
Evelyn  in  respect  thereof;  that  the  plaintiffs  and  the  defendant 
J.  Goningham  might  be  declared  entitled  thereto ;  and  that,  if 
necessary,  a  sufficient  portion  of  the  real  estate  might  be  sold  or 
mortgaged  in  order  to  satisfy  the  same. 

The  plaintiffs  did  not  by  their  bill  admit  that  the  real  estates 
of  Lyndon  Evelyn  were  effectually  devised.  The  bill  averred  that 
the  defendant  Francis  Evelyn  claimed  to  be  devisee  of  the  real 
estate,  but  alleged  that  the  plaintiff  was  the  heiress-at-law  of 
Lyndon  Evelyn.  The  defendants,  (except  Goningham),  by  their 
answer,  insisted  that  the  interests  of  the  children  of  Lyndon 
Evelyn  had  been  voluntarily  given  up  by  them  to  their  father ;  or, 
that,  if  not,  the  share  of  the  daughter  therein  had  been  satisfied  by 
the  property  settled  for  her  benefit,  upon  her  marriage,  and  the 
share  of  the  son  by  several  sums  of  money  advanced  to  him.  The 
defendants  insisted^  upon  the  validity  of  the  will  as  a  devise  of  the 
real  estates.  Much  evidence  was  gone  into,  which  it  is  not  neces- 
sary to  state,  further  than  to  refer  to  the  result,  as  it  appears  on 
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the  conclusion  of  the  Coart  upon  *it.    It  appeared  that  a  creditors'     Plunxbtt 
suit  for  the  administration  of  the  estate  of  Lyndon  Evelyn  had       lswis. 
been  instituted  by  the  plaintiff  Mr.  Plunkett,  and  in  that  suit  the       [  *330  ] 
plaintiffs  had  made  no  claim  in  respect  of  the  stock  in  question  in 
this  suit.     A  legatees'  suit  had  also  been  instituted  for  the  adminis- 
tration of  the  same  estate,  and  in  that  suit  the  present  claim  had 
been  made,  and  afterwards  withdrawn. 

Mr.  SwanstoUf  Mr.  Hodgson ySkud  Mr.  Calvert,  for  the  plaintiffs. 

Mr.  WUlcock,  for  the  defendant   Coningham,   in  the  same 
interest  as  the  plaintiff  as  to  one  moiety  of  the  fund  in  question. 

Mr.  RomiUy  and  Mr.  Bacon,   for  the  devisee  of  the  real 
estate.  * 

Mr.  Cankrien,  for  legatees  whose  legacies  were  charged  on  the 
real  estate. 

Mr.  Kenyon  Parker  and  Mr.  Olasse,  for  Lewis,  the  executor. 

The  several  points  raised  in  argument,  so  far  as  they  called  for 
decision,  are  the  subject  of  distinct  consideration  in  the  judgment. 

[On  behalf  of  the  plaintiffs,  ToUon  v.  Collins  (i),  Ex  parte  Pye  (2), 
Dreice  v.  Bidgood  (3),  Stocken  v.  Stocken  (4),  Smith  v.  Lyne  (5),  and 
earlier  cases  were  cited.  On  behalf  of  the  defendant,  Whai-ton  v. 
Earl  of  Durham  (6),  Surges  v.  Mawbey  {7),  Cliave  v.  Farrant{S), 
Goldsmid  v.  Goldsmid  (9),  and  earlier  cases  were  cited.  On  the 
question  of  the  admissibility  of  evidence  to  raise  or  repel  the  pre- 
sumption of  satisfaction,  Hincheliffe  v.  Hinchelife  (lo),  l^rimmerv 
Bayne  (ii),  Monck  v.  Lord  Monck  (12),  and  other  cases  were  cited.] 

The  Yicb-Chancellob  :  [  821  ] 

The  questions  argued  before  me  were,  first,  whether  the  trans- 
action relating  to  the  trust  funds,  derived  under  the  settlement  of 
1789,  the  subject  of  this  suit,  (which,  for  distinction,  I  will  call  the 
trust  stock),  amounted  to  a  gift  of  that  trust  stock  by  the  children 

(1)  4  R.  R.  264  (4  Ves.  483).        &  K.  4t2;  3  CI.  &  Fin.  146). 

(2)  11  R.  R.  173  (18  Ves.  140).  (7)  24  R.  R.  9  (10  Ves.  319). 

(3)  27  R.  R.  255  (2  Sim.  &  St.  424).  (8)  11  R.  R.  133  (18  Yes.  8). 

(4)  48  R.  R.  16  (4  My.  &  Gr.  95).  (9)  18  R.  R.  6  (1  Swanst.  211). 

(5)  60  R.  R.  180  (2  Y.  &  C.  C.  C.  (10)  4  R.  R  89  (3  Yes.  516). 
345).  (1 1)  6  H.  R.  173  (7  Yes.  508). 

(6)  39  R.  R.  13  (5  Sim.  297  ;  3  My.  (12)  12  R.  R.  33  (1  Ball  &  B.  298). 
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Plunkftt  to  their  father  Lyndon  Evelyn ;  or  whether,  at  the  time  of  the 
Lewis.  marriage  *of  his  daughter,  he  remained  debtor,  in  equity,  to  his 
[  '322 1  children,  for  the  proceeds  of  such  trust  stock.  Secondly,  whetiier 
such  claim  (if  any)  as,  at  the  time  of  her  marriage.  Miss  Evelyn 
had  against  her  father,  in  respect  of  her  moiety  of  the  trust  stock, 
was  satisfied  by  the  settlement  of  1838.  Thirdly,  whether  the 
claims  of  Mrs.  Plunkett,  and  of  the  defendant  Goningham,  as  one 
of  Colonel  Evelyn's  executors,  in  respect  of  his  moiety  of  the  trust 
stock,  were  affected  by  the  settlement  of  1838,  or  by  advancement. 
Fourthly,  whether  the  plaintiffs  in  this  suit  could  affect  the  real 
estate  of  Lyndon  Evelyn,  in  order  to  satisfy  such  claim  as  they  may 
establish  in  the  suit. 

In  considering  the  second  question,  which  I  shall  first  notice,  it 
*  is  to  be  observed  that  the  claim  of  the  plaintiff  was  to  one-half  of 
the  11,4452.,  after  her  father's  death;  and  the  advance  he  makes 
upon  her  marriage  is  16,0002.  in  ready  money,  and  20,0002.  more 
within  six  months  after  his  death,  besides  a  settlement  of  land,  the 
property  thus  settled  being  estimated  at  70,0002.  in  the  whole.  It 
was  not  argued  before  me,  (nor  could  it  have  been  argued  with 
success),  that  such  provision  would  not  satisfy  Miss  Evelyn's  claim, 
by  reason  only  that  the  advances  so  made  and  agreed  to  be  made 
were,  in  their  nature  and  character,  so  different  from  the  father's 
liability,  that  one  could  not  be  presumed  to  be  a  satisfaction  of  the 
other ;  or  that  satisfaction  is  not  to  be  presumed  in  this  case,  unless 
from  the  terms  and  construction  of  the  entire  settlement,  (consisting 
of  the  three  deeds),  or  from  the  whole  transaction,  the  application 
of  the  doctrine  of  satisfaction  ought  to  be  excluded. 

I  certainly  think  that  the  transaction  of  February,  1828, — the 
transfer  of  the  stock  by  Monro  to  the  three  cestui  que  trusts, — ^left 
[  *323  ]  the  beneficial  interests  of  the  parties  ^untouched.  When  Mr.  Evelyn 
says,  '*  it  will  march  in  the  course  pointed  out  by  the  settlement," 
I  think  he  meant  only  that  the  transfer  itself  would  be  in  accordance 
with  those  trusts.  What  he  meant  by  the  ''exception"  which 
follows  is  not  so  clear.  But  no  suggestion  of  an  intention  to 
change  the  rights  of  the  parties  by  the  mere  transfer  is  made,  and, 
in  that  state  of  things,  I  think  those  rights  would  remain  as  before. 
Having  come  to  this  conclusion  as  one  of  law,  I  have  felt  at  liberty 
to  look  into  the  evidence,  to  see  whether  anything  would  thereby 
appear  inconsistent  with  this  conclusion ;  and  it  is  satisfactory  to 
me  to  find  very  conclusive  testimony  that  such  was  Lyndon  Evelyn's 
understanding  as  to  the  mere  effect  of  the  transfer,  and  until  the 
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trust  stock  was  sold  in  1883  and  1884.  If  anything  constituted  Plunkbtt 
Lyndon  Evelyn  the  owner  of  the  trust  fund,  it  was  the  sale  of  that  li^is. 
stock  and  payment  of  the  proceeds  to  him,  as  of  the  free  gift  of  his 
children.  The  truth  of  the  case,  as  regards  that  transaction,  is  not 
perfectly  clear  upon  such  of  the  evidence  as  is  strictly  admissible ; 
but  I  shall,  for  the  purpose  of  trying  this  case,  (so  far  as  the  claim 
of  Mrs.  Plunkett  in  her  own  right  is  concerned),  suppose  that  Lyndon 
Evelyn  remained  accountable  to  his  children,  as  before  the  sale,  for 
their  interest  in  the  trust  stock. 

Now,  the  rule,  as  stated,  and,  I  believe,  correctly  stated,  is  this  : 
that,  where  a  debt  exists  from  a  parent  to  a  child,  "  an  advance- 
ment upon  the  child's  marriage,  or  upon  some  other  occasion,  of  a 
portion  equal  to  or  exceeding  the  debt,  in  the  parent's  life,  shall 
prima  facie  be  deemed  a  satisfaction."     I  think  this  presumption, 
m  the  abstract  ease,  is  just  and  reasonable.     If  a  debtor  pays  to  his 
creditor  a  sum  equal  to  his  debt,  the  presumption  must  be,  that  he 
intends  by  the  payment  to  *discharge  the  debt ;  and  if,  instead  of      [  ♦324  ] 
paying  it  into  the  hands  of  the  creditor,  he  pays  it  to  another  for 
the  use  and  benefit  of  the  creditor,  as  part  of  a  transaction  to  which 
the  creditor  is  a  consenting  party,  the  presumption  in  the  abstract 
must  be  the  same.    I  say  in  the  abstract,  because  all  the  cases  show 
that  the  presumption  may  be  rebutted,  and  that  the  circumstances 
of  each  case  must  be  considered  before  the  Court  can  decide,  whether, 
upon  the  whole  case,  the  presumption  is  to  be  admitted  or  rejected. 
In  this  case,  the  existence  of  a  debt  of  ascertained  amount,  and  the 
advance  by  the  father  to  an  amount  far  exceeding  the  amount  of 
the  debt,  and  that  on  behalf  of  the  daughter,  in  a  transaction  to 
which  she  was  a  party, — all  concur.    But  it  was  said,  first,  that,  in 
the  settlement  by  Lyndon  Evelyn,  distinct  considerations  (which  I 
have  already  noticed)  were  expressed,  and  that  the  expression  of 
those  considerations  excluded  the  satisfaction ;  secondly,  that  the 
entire  settlement  was  a  purchase  from  the  husband,  and  that,  as 
he  gave  value  for  the  lady's  settled  fortune,  it  would  not  be  pre- 
Bumed  that  the  whole  intention  of  the  parties  was  not  expressed  in 
the  settlement ;  and,  thirdly,  that  the  husband  had  no  notice  of 
his  wife's  rights  in  the  trust  stock,  and,  therefore,  could  not 
be  barred. 

In  Wood  Y.  Bryant  (i),  the  father  was  administrator  durante 
tntnore  atate  of  an  estate  under  which  his  daughter  was  interested 
to  an  extent  not  exceeding  BOOL    On  her  marriage  the  father 

(1)  2  Atk.  521. 
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Plukkbtt  agreed  to  give  his  daughter  800Z.  as  a  portion,  and  in  consideration 
Lewis.  of  natural  love  and  affection ;  and  in  that  case,  as  in  this,  the  argu- 
ment was  founded,  inter  alia,  upon  the  expression  of  consideration. 
Lord  Hardwicke  went  fully  into  the  law  upon  the  broad  principle 
[  *825  ]  of  satisfaction ;  and,  independently  *of  some  delay,  to  which  he 
adverted,  held  it  a  satisfaction.  He  said,  "There  are  very  few 
cases  where  a  father  will  not  be  presumed  to  have  p^id  the  debt  he 
owes  to  a  daughter,  where,  in  his  lifetime,  he  gives  her  in  marriage 
a  greater  sum  than  he  owed  her ;  for  it  is  very  unnatural  to  sap- 
pose  that  he  would  choose  to  leave  himself  a  debtor  to  her,  and 
subject  to  an  account."  And  he  expressed  his  disapprobation  of 
Chidley  v.  Lee  (i),  in  which  Sir  J.  Tbevor  went  upon  the  ground 
that  the  husband  was  ignorant  of  his  wife's  claim.  The  case  of 
Seed  V.  Bradford  (2)  contains  a  very  clear  expression  of  Sir  John 
Stbanoe's  opinion  upon  the  abstract  point,  although  he  fortified 
his  opinion  upon  that  point  by  the  acquiescence,  to  which  he 
referred.  In  that  case,  also,  the  husband  appears  not  to  have 
known  of  his  wife's  right  until  after  the  marriage.  In  Chave  v. 
Farrant{s),  the  father,  owing  150{.  to  his  children,  as  executor  of 
their  grandfather,  covenanted  in  their  settlements  to  pay  1,00(M. 
each  for  the  portions  of  his  daughters.  It  did  not  appear  that 
the  husbands  knew  of  the  debt.  Sir  W.  Grant  was  clear  upon 
the  point. 

The  above  cases,  which  bring  the  law  down  from  Lord  Hard- 
wicke to  the  time  of  Sir  W.  Grant,  have,  I  believe,  always  been 
considered  as  showing  the  law  of  the  Court.  They  clearly  decide, 
that  neither  the  expression  of  natural  love  and  affection  as  the 
reason  of  the  gift,  nor  the  ignorance  of  the  husband  of  his  wife's 
rights,  will  necessarily  prevent  the  application  of  the  doctrine  of 
satisfaction.  And  if  the  acts  and  declarations  of  the  parties,  as 
proved  in  evidence,  are  to  be  taken  into  account  in  this  case,  (as  in 
some  of  the  cases  they  have  been),  it  is  impossible  to  say  they  do 
[  *326  ]  not,  in  the  clearest  *manner,  confirm  the  conclusion  to  which, 
without  those  acts  and  declarations,  I  should  come. 

I  must  not,  however,  be  understood  as  intimating  an  opinion 
that  the  expression  of  natural  love  and  affection,  as  the  considera- 
tion of  a  portion  given  by  a  parent  on  the  marriage  of  a  child,  may 
not,  in  any  case,  be  entitled  to  weight.  In  the  case  of  a  portion 
being  the  exact  amount  of  the  parent's  debt  to  his  child,  perhaps  it 

(1)  Pre.  Ch.  228.  (3)  11  E.  R.  133  (18  Ves.  8). 

(2)  1  Ves.  Sen.  600. 
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might  be  material,  at  least  in  con j unction  with  other  circumstances;  Plukkktt 
for  it  might  be  said  that  natural  love  and  affection  could  not  be  the  lewis. 
motive  for  discharging  a  legal  or  equitable  obligation :  but  that 
reasoning  can  have  little  weight  where  the  father,  as  in  this  ease, 
gives  a  portion  so  far  exceeding  his  liability.  There  is  here  ample 
to  satisfy  the  natural  love  and  affection,  without  excluding  the 
presumption  that  the  debt  was  intended  to  be  satisfied  also. 

With  respect  to  the  other  point  relied  upon  by  the  plaintiff,  that 
the  settlement  must  be  construed  as  a  purchase  by  the  husband,  I 
cannot  comprehend  how  that  bears  upon  the  question.  It  is  the 
advance  by  the  father  which,  by  presumption  of  law,  satisfies  his 
liabilities  ;  and  if  that  advance,  simpliciter,  would  discharge  him,  I 
cannot  understand  the  argument  which  supposes  that  the  advance 
will  lose  its  operation  in  the  father's  favour,  because  he  obtained  for 
the  daughter  the  additional  benefit  of  a  settlement  by  her  husband. 
I  should  have  thought  the  argument  in  favour  of  satisfaction 
rather  a  fortiori  from  such  circumstances.  No  case  was  produced 
sanctioning  such  an  argument;  and  I  think  the  observations  of 
the  Vicb-Chancbllor  (i)  point  strongly  the  other  way.  *He  says,  t  'S^?  ] 
that,  where  the  husband,  in  consideration  of  his  wife's  portion, 
settles  his  own  estate,  that  is  the  same  thing  quoad  satisfaction  as 
if  her  fortune  were  settled. 

None  of  the  cases  cited  for  the  defendant,  unless  Wharton  v. 
Lord  Durham  (2)  be  an  exception,  touches  the  present  case.  In 
that  case  John  Lambton,  at  the  time  of  his  daughter's  marriage, 
was  seised  in  fee,  under  his  brother  Wilham's  will,  of  certain  lands, 
subject  to  a  term  of  years  vested  in  trustees  under  the  same  will, 
for  raising  15,000L,  to  one-third  of  which,  his  daughter,  afterwards 
Mrs.  Wharton,  was  entitled.  John  Lambton  had,  by  will,  made 
before  the  marriage,  given  to  the  same  daughter  10,000Z.  for  life, 
with  remainder  to  her  children.  On  the  marriage  of  Mrs.  Wharton, 
John  Lambton  gave,  as  her  portion,  15,000Z.  upon  trusts  materially 
differing  from  the  trusts  of  the  will  as  to  the  10,000Z. ;  and  by  the 
marriage  settlement  it  was  declared,  that  the  15,0002.  was  in  full 
satisfaction  and  discharge  of  Mrs.  Wharton's  claims  under  William 
Lambton's  will;  but  no  mention  was  made  of  the  will  of  John 
Lambton.  The  claim  was  made  in  respect  of  the  10,000Z.  only. 
In  the  argument  (3),  the  Solicitor-General  certainly  states,  that  the 

(1)  In   Wharton  v.  Lord  Durham,  5  (2)  39  B.  B.  13  (3  CI.  &  Fin.  146). 

Sim.  314,  315;  reversed  by  House  of         (3)  5  Sim.  309. 
Lords,  see  39  B.  E.  at  p.  19. 
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Plunkett  6,0002.  woald  not  have  been  satisfied  by  the  15,000/.,  unless  that 
Lewis.  intention  had  been  declared.  But  he  does  not  explain  why;  and 
certainly  the  cases  negative  the  abstract  necessity  for  such  a 
declaration.  The  question  never  would  have  arisen  if  it  were  so. 
The  Vice-Chancbllor  does  not  adopt  that  reasoning  of  the  Solicitor- 
General,  but  says,  the  express  declaration,  that  the  15,000/.  shall 
satisfy  one  sum,  (the  5,000L),  is  evidence  of  intention  to  confine  it 
to  that  (i).  He  goes  elaborately  through  the  other  parts  of  the 
case,  and  by  no  means  founds  his  judgment  upon  that  alone.  From 
[  ♦328  ]  *what  Lord  Brougham  said  on  the  re-hearing  (2),  it  might  appear 
doubtful  whether  he  adopted  or  not  the  suggestion  at  the  Bar  to 
which  I  have  adverted ;  but,  from  what  he  says  in  a  later  part  of 
his  judgment  (3),  it  is  clear  that  he  thought  the  effect  to  be  given  to 
a  declaration,  that  a  portion  given  on  marriage  was  given  in  satis- 
faction of  a  particular  sum,  was  matter  for  consideration  only, 
though  of  great  weight;  and  he  refers  to  Baugh  v.  Read  (4),  a  case 
which  is  explained  by  Lord  Lyndhurst  (5).  It  is,  however,  unneces- 
sary to  pursue  this  inquiry  further,  for  the  point  does  not  occur  in 
the  case  before  me. 

I  have  been  chiefly  pressed  in  this  case  with  the  expression 
attributed  to  Lord  Lyndhurst  (6),  that  ''it  was  necessary,  as  far  as 
related  to  this  debt,  (the  5,000/.),  that  the  provision  in  satisfaction 
of  it  should  be  in  terms  expressed ;  but,  as  far  as  related  to  the 
provision  by  the  will,  it  was  not  necessary,  because  that  effect 
is  produced  by  the  operation  of  law."  I  should,  of  course,  follow 
the  opinion  thus  intimated  if  it  had  been  intended  as  the  expression 
of  a  general  rule,  but  I  think  it  was  not  so  intended  ;  and  taking  it 
as  applied  exclusively  to  the  case  then  before  the  House  of  Lords, 
it  appears  to  me  to  have  no  bearing  on  the  present  case.  That  the 
passage  referred  to  was  not  intended  as  expressing  any  abstract 
rule,  may  be  inferred  from  the  fact,  that  the  point  did  not  arise  in 
the  case  of  Tf  harton  v.  Lord  Durham.  No  case  had  been  cited  on 
that  point  in  the  argument :  the  cases  all  support  the  contrary  pro- 
position ;  and,  in  fact,  the  doctrine  itself  would  not  exist,  or  call  for 
adjudication,  if  such  were  the  law.  It  is  the  absence  of  expression, 
[  •329  ]  and  that  only,  which  raises  the  *question  in  any  of  the  cases.  I 
consider  the  presumption  of  law  to  be,  that  the  settlement  would 

(1)  See  39  R.  R,  at  p.  19.  (4)  3  Br.  C.  C.  192. 

(2)  3  My.  &  K.  478.  (5)  39  R  R.  24  (3  CI.  &  Fin.  157). 

(3)  3  My.   &  K.   481 ;    aftei-wards  (6)  39  R.  R.  at  p.  23  (3  CI.  &  Fin 
reversed  by  the  House  of  liords,  see  156). 

39  R.  R.  13. 


VOL.  LXiY.l  1844.     CH.     8  HARE,  829—880.  821 

satisfy  the  debt ;  and  tbat  preBamption,  being  in  this  case  unopposed    plunkett 
by  any  evidence  whatever,  becomes  conclusive.  Lbwis. 

I  should  not,  however,  do  justice  to  the  defendant  if  I  were  to 
pass  unnoticed  the  evidence  in  the  cause,  which,  although  it  has 
proved  unnecessary,  is  yet  clearly  admissible  to  support  the  pre- 
sumption. (His  Honour  then  stated  the  evidence  given  in  support 
of  the  defence,  that  the  settlement  of  1828  was  intended  to  satisfy 
and  extinguish  the  claim  of  the  plaintiff  Mrs.  Plunkett  to  her  moiety 
of  the  trust  stock ;  and,  after  saying  that  the  evidence  was  conclu- 
sive against  that  claim,  proceeded :)  It  is,  therefore,  unnecessary 
to  consider  the  first  question, — whether  the  transaction,  with  regard 
to  the  trust  stock,  constituted  a  gift  of  that  stock  to  the  father, — so 
far  as  that  question  applies  to  the  plaintiff  Mrs.  Plunkett.  It  is 
only  with  reference  to  the  moiety  of  the  trust  stock  claimed  by  the 
representatives  of  Colonel  Evelyn  that  the  questions  raised  in  this 
suit  remain  to  be  considered.  For  this  purpose,  I  must  treat  the  case 
as  if  any  stranger,  and  not  Mrs.  Plunkett,  sustained  the  character  of 
such  representative,  and  was  a  plaintiff  in  this  suit. 

Colonel  Evelyn  was  not,  nor  were  his  representatives,  in  that 
character,  parties  to  the  settlement.  On  the  contrary,  it  appears, 
that,  on  the  part  of  Coningham,  the  other  executor,  it  was  insisted 
that  Colonel  Evelyn's  property  should  not  form  part  of  the  property 
to  be  settled. .  I  can  find  no  principle  for  saying  that  an  advance 
to  the  plaintiff  upon  her  marriage  can,  in  such  circumstances,  be 
presumed  to  affect  Colonel  Evelyn's  share,  only  because  she  happened 
to  be  one  of  his  representatives. 

(His  Honour  then  proceeded  to  consider  the  evidence  applicable  to  [  330  j 
Colonel  Evelyn's  moiety  of  the  trust  stock,  with  reference  to  the 
first  question, — whether  there  had  been  a  gift  of  that  moiety  by 
the  son  to  the  father ;  and  finally  held  that  there  was  nothing  in 
the  facts  whereupon  to  conclude  that  there  had  been  any  such  gift, 
and  that  the  circumstances  did  not  call  for  any  further  inquiry  on 
that  point.  His  Honour  held,  also,  that  the  advances  shown  to 
have  been  made  by  the  father  to  the  son,  having  all  been  made 
whilst  the  trust  stock  stood  in  the  name  of  Monro,  the  trustee,  and 
therefore  before  any  debt  in  that  respect  had  arisen  as  against  the 
father,  could  not  constitute  any  answer  to  the  claim  of  the  repre- 
sentatives of  the  son  for  his  share  in  the  proceeds  of  the  stock.)  The 
claim  to  the  trust  stock  made  by  this  suit  must,  therefore,  succeed 
with  regard  to  the  share  of  Colonel  Evelyn  in  that  fund,  and  fail  so 
far  as  relates  to  the  share  claimed  by  the  plaintiff  in  her  own  right. 
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[&.K. 


Plukkett 
Lxwig. 


The  fourth  and  only  remaining  qaeetion  is,  whether  the  suit  is 
so  framed  that  the  real  estate  of  Lyndon  Evelyn  can  be  charged ; 
and  I  am  of  opinion  that  it  is  not;  and  I  am  not  aware  of  any 
authority  for  retaining  the  bill,  to  enable  a  plaintiff  to  prove  that 
he  has  not  the  case  he  pretends  to  have.  The  bill  must  be  dismissed 
with  costs,  so  far  as  it  seeks  to  obtain  payment  of  the  claim  of  the 
plaintiffs  in  their  own  right,  and  so  far  as  it  seeks  to  charge  the 
real  estate.  The  representatives  of  Colonel  Evelyn  are  entitled  to 
the  moiety  of  the  proceeds  of  the  trust  stock ;  and,  with  regard  to 
that,  the  usual  accounts  of  the  personal  estate  must  be  directed. 


1844. 
Feh.  10. 

WlORAM, 

v.-c. 

[331] 


MATTHEWS  v.  SMITH. 

(3  Hare,  331—334.) 

Jurisdiction  of  the  Court  to  grant  or  dissolve  an  injunction,  or  commit 
for  contempt,  in  cases  where  the  plaintifEs  or  defendants,  or  other  persons, 
publish  notices  or  advertisements  with  reference  to  the  subject  of  a  suit, 
calculated  to  prejudice  the  rights,  or  misrepresent  the  relative  position  or 
character,  of  any  of  the  parties  to  the  cause. 

On  the  18th  of  December,  1843,  the  plaintiff  moved,  upon  notice, 
for  an  injunction  to  restrain  the  defendant  from  assigning  or  in  any 
way  disposing  of  the  patents  and  partnership  premises  and  property 
mentioned  in  the  bill,  and  from  using,  exercising,  or  vending  the 
said  patents  and  patent  manufacture ;  and  from  granting  licenses, 
or  permission  to  others  to  use,  exercise,  or  vend  the  same ;  and 
from  using  and  permitting  to  be  used  the  said  partnership  premises 
otherwise  than  for  the  benefit  of  the  said  co-partnership,  and 
according  to  and  in  conformity  with  the  articles  of  partnership,  and 
from  hindering  the  plaintiff  from  participating  in  the  management 
of  the  said  co-partnership  business,  and  from  having  free  access  to 
the  said  partnership  premises  and  the  works  and  property  of  the 
said  co-partnership,  and  the  books  and  accounts  belonging  thereto ; 
and  also  to  restrain  the  defendant  from  removing  the  books  and 
accounts,  and  any  of  the  said  partnership  property,  from  the 
several  places  where  the  same  ought  to  be  kept  respectively, 
according  to  the  provisions  of  the  articles.  After  hearing  the 
motion,  the  Court,  on  the  20th  of  December,  awarded  the  injunc- 
tion to  restrain  the  defendant  from  assigning,  vending,  or  disposing 
of  the  patents  and  leasehold  premises  of  the  partnership,  and  from 
removing  the  books  from  the  partnership  premises,  but  made  no 
further  order. 
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In  the  early  part  of  February,  1843,  the  plaintiff  caused  the  fol-  Matthews 
lowing  advertisement,  signed  by  his  solicitor,  to  be  inserted  in  the  smTtr. 
Times  newspaper,  and  in  the  Mining  Gazette :  **  Wire-rope  patents. 
— The  undersigned  *i8  requested  by  Mr.  Edmund  Matthews,  the  [  •332  ] 
plaintiff  in  a  suit  instituted  by  him  against  Andrew  Smith  of  Mill- 
wall  and  White  Lion  Court,  Cornhill,  wire-rope  manufacturer,  to 
give  notice  to  all  persons  dealing  with  Mr.  Andrew  Smith  that  the 
above-mentioned  patents  cannot  be  parted  with  or  disposed  of, 
or  any  licenses  thereunder  granted,  without  the  consent  of  Mr. 
Matthews,  and  that  Mr.  Smith  has  not  any  legal  right  to  buy 
materials  for  wire-rope,  or  receive  money  for  sales  of  wire-rope, 
except  with  the  consent  of  Mr.  Matthews  ;  and  all  persons  so  dealing 
with  Mr.  Smith  without  Mr.  Matthews'  consent,  after  this  notifica- 
tion, must  take  upon  them  all  the  consequences,  losses,  damages, 
and  legal  proceedings  which  may  be  incurred  by  their  so  doing. — 
(Signed)     A.  B.,  &c.,  Solicitor." 

Mr.  Riissell  and  Mr.  Willcocky  now  moved,  on  behalf  of  the 
defendant,  that  the  injunction  might  be  dissolved,  or  that  the 
plaintiff  might  stand  committed  to  the  Queen's  prison  for  contempt 
of  this  Court,  in  having  published,  or  caused  to  be  published,  the 
said  advertisement. 

They  cited  Roach  v.  Hall  (i),  where  Lord  Hardwicke  said,  that 
nothing  was  more  incumbent  on  a  court  of  justice  than  to  preserve 
the  proceedings  from  being  misrepresented,  or  the  public  mind  from 
being  prejudiced  with  respect  to  parties  and  matters  pending  before 
it.  Lj  Ex  pane  Jones  (2)  Lord  Erskine  describes  the  character  of 
the  publication  which  made  it  a  contempt, ''  as  interesting  the  public, 
prejudiced  in  favour  of  the  author  *by  her  own  partial  representa-  r  •333  i 
tion,  to  procure  a  different  species  of  judgment  from  that  which 
would  be  administered  in  the  ordinary  course."  In  this  case,  the 
plaintiff,  adverting  to  the  suit  in  this  Court,  left  it  to  be  inferred 
that  the  defendant  was  incapacitated  from  carrying  on  the  busi- 
ness, owing  to  the  interference  of  the  Court,  which  was  not  only  a 
misrepresentation  of  the  result  of  the  motion  for  the  injunction, 
but  was,  in  fact,  an  attempt  to  effect  those  very  objects  to  which 
the  Court,  on  hearing  the  motion,  had  refused  its  sanction.  They 
cited  also  Cann  v.  Cann  (a).  The  notice  was  calculated  to  do  serious 
injury  to  the  trade. 

(1)  2  Atk.  469.  (3)  Lord  Chanoellor,  July  3rd.  1764 

(2)  13  Ves.  239 ;  see  37  E.  E.  298,  n       (MS.).Motion  by  the  Attorney ^Gtneral, 
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Matthews  Mr.  Kenyon  Parker  and  Mr.  Grove,  for  the  plaintiff,  argued 

Smith.  ^^^^  ^^®  publication  of  the  advertisement  was  not  a  contempt;  it 
did  not  refer  to  the  injunction,  and  did  not  affect  to  represent,  and 
therefore  could  not  misrepresent,  any  proceeding  in  the  cause. 
It  was,  at  the  farthest,  nothing  more  than  an  erroneous  statement 
by  the  plaintiff  of  the  relative  position  of  the  parties, — an  error 
in  law  which  the  Court  would  not  visit  with  the  penalties  of  a 
contempt. 

[  834  ]  The  Vice-ChancblI/OR  said,  that  the  insertion  of  the  advertise- 

ment in  this  form  was  not  a  contempt  requiring  the  interference 
of  the  Court  by  committal ;  but  the  plaintiff  had,  whether  ignorantly 
or  not,  published  an  advertisement,  containing  a  statement,  com- 
posed partly  of  what  the  Court  had  ordered,  and  partly  of  what 
it  had  not  ordered.  If  an  advertisement  of  this  kind  had  been 
published  before  the  motion  for  the  injunction,  he  most  probably 
would  not  have  granted  it.  In  obtaining  that  assistance  from  the 
Court,  the  plaintiff  had  undertaken  to  do  what  should  be  right  on 
his  part,  and,  therefore,  in  upholding  the  injunction,  the  Court 
would  require  the  plaintiff  to  insert  such  other  advertisements  as 
would  correct  the  error  contained  in  those  which  had  given  rise  to 
this  application. 

The  plaintiff  undertook  to  insert  other  advertisements  in  a  form 
which  was  then  settled,  and  accepted  on  the  part  of  the  defendant. 

that  the  defendants  and  Sarah  Farley  plaintiff   exhibit    interrogatories    for 

be  committed,  and  be  restrained  from  that  purpose  in  ten  days  after  such 

publishing,  printing,  or  vending  the  appearance. 

defendants' answers.    Affidavits  read.  July  18th,  1754.     It  being  admitted 

Cur.  :    Let  Sir  E.  Cann  and  Sarah  by  the  counsel  for  the  plaintiff  Lady 

Farley  be  restrained  as  prayed;  and  Cann,   that  defendant    Sir   R.   Cann 

let  Sarah  Farley  stand  committed  for  has  made  his  submission  and  paid  the 

her    contempt.       And   upon   Sir    K.  costs,  and  the  said  plaintiff  not  oppos- 

Cann    entering  his  appearance  with  ing,  let  the  order  as  to  Sir  R.  Cann  be 

the  registrar,  as  upon  an  attachment,  discharged,  and  let  Sarah  Farley  be 

within  ten  days,  let  him  be  at  liberty  discharged  out  of  the  custody  of  the 

to  come  in  and  be  examined  touch-  warden  of  the  Fleet, 
ing  the  said  contempt ;   and  let  the 
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TATAM  V.  WILLIAMS. 

(3  Hare,  347—359,) 

By  an  agreement  between  some  of  the  partners  in  a  colliery,  reciting, 
that  it  was  apprehended  it  would  be  competent  for  one  partner  to  determine 
ihe  joint  interest  and  bring  the  partnership  property  to  sale,  and  that  the 
death  of  any  partner  would  have  that  effect ;  and  that  they  were  desirous 
that  their  interests  should  be  so  far  several,  that  the  share  of  any  partner 
should  be  transmissible  to  his  representatives,  and  that  the  partnership 
interest  should  not  be  determined,  and  the  entire  property  sold,  without  the 
consent  of  the  majority  in  value,  but  each  should  be  competent  to  sell  his 
own  share  only ;  it  was  agreed  that  each  of  them  should  hold  to  himself, 
transmissible  to  his  own  representatives  or  assigns,  an  aliquot  share  of 
certain  of  the  partnership  property,  and  that  their  joint  holding  should  not 
be  subject  to  the  ordinary  terms  applying  to  partnership  property  so  as  to 
entitle  any  one  of  them  to  a  sale  without  the  concurrence  of  such  majority, 
or  to  dissolve  the  partnership,  or  so  as  to  cause  a  total  dissolution  of 
partnership  by  the  death  of  any  one  of  them : 

Held,  that  this  was  not  an  agreement  by  the  parties  that  the  representa- 
tives of  a  partner,  after  his  death,  should  continue  partners  with  the 
survivors,  and  contribute  to  the  working  of  the  colliery  on  their  joint 
account ;  but  was  only  an  agreement  that  none  of  the  partners  or  their 
representatives  should  be  entitled  to  a  sale  of  more  than  his  own  share  of 
the  partnership  property. 

The  existence  of  a  creditor's  suit  for  the  administration  of  the  estate  of  a 
deceased  debtor  does  not  prevent  the  operation  of  the  Statute  of  Limitations 
against  a  debt,  in  respect  of  which  no  claim  is  made  under  the  decree. 

On  the  death  of  a  partner  his  estate  is  liable  to  account  for  money  due  to 
the  surviving  partners,  and  this  liability  must  be  enforced  within  six  years 
under  ordinary  circumstances  (1). 

In  the  year  1816,  George  Bowser,   Thomas  Foster,  Charles 

BoDner,  and  Thomas  Gaonty  were  entitled,  in  equal  shares,  to  the 

veins  of  coal  under  certain  lands  in  Carmarthenshire ;  and  also  to 

shipping  places  for  coal,  sites  of  roads,  and  other  premises,  under 

leases  or  agreements  for  leases  for  several  terms  of  years,  granted 

or  made  by  Lord  Cawdor,  Sir  H.  Owen,  and  the  Earl  of  Ashburn- 

ham,  subject  to  rents  and  covenants.     The  shares  of  the  partners 

(except  Bowser's)  were  also  subject  to  an  annuity  to  Stephen  Pitt. 

By  a  deed  dated  the  2nd  of  December,  1816,  Bowser,  Foster, 

Bonner,  and  Gaunt,  agreed  that  the  collieries  should  be  managed 

by  Gaunt  and  Bowser,  the  younger,  who  should  receive  the  profits; 

and,   in  case  of  their  ceasing  to  manage  the  same,  that  other 

persons,  to  be  chosen  as  thereby  directed,  should  manage  and  work 

the  collieries  on  behalf  of  the  persons  beneficially  interested ;  and 

( 1 )  Ktiox  V.  (}ye  (1872)  L.  B.  5  H.  L.  ner  or  the  representatives  of  a  deceased 

556,  42  L.  J.  Oh.  234 ;   and  see  now  partner  is  constituted  a  debt  in  the 

the  Partnership  Act,  1890,  s.  43,  by  absence    of     contrary    agreement— 

which  the  converse  liability  of  con-  A.  O.  S. 
tinning  partners  to  an  outgoing  part- 


1844. 
Dfb.  13, 14, 

15,  16. 
March  4. 

WIOBA.M, 

V..C. 
[347] 
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Tatam       that,  after  paying  certain  specified  charges,  the  profits  shoald  be 
Williams,     divided  between  the  said  four  parties  in  equal  shares;  and,  in 

[•W8]  ♦case  any  one  of  them  should  acquire  any  interest  in  another 
colliery,  the  others  were  to  have  the  option  of  sharing  such  interest 
with  him.  Considerable  sums  of  money  were  laid  out  upon  the  tram- 
roads,  shipping  places,  and  premises ;  and  on  the  12th  of  Janaary, 
1819,  Foster,  Bonner,  and  Gaunt  signed  the  following  agreement : 
"  Whereas  the  undersigned  T.  Foster,  C.  Bonner,  and  T.  Gaunt 
are  jointly,  but  as  tenants  in  common,  entitled  as  lessees  (or  under 
an  agreement  for  a  lease)  from  the  Earl  of  Ashbumham,  to  a 
harbour  or  shipping  place,  and  certain  sluices,  railroads,  lands, 
and  premises,  in  the  parish  of  Pembrey,  in  the  county  of  Carmar- 
then :  and  whereas  it  is  apprehended  that  the  interest  of  the  said 
parties  in  the  premises  is  that  of  co-partners,  and  that,  therefore, 
it  would  be  competent  for  any  one  of  them  to  determine  the  joint 
interest  and  bring  the  entire  partnership  property  to  sale ;  and 
that  on  the  death  of  any  one  of  them  a  dissolution  of  partnership, 
and  consequent  sale,  would  follow :  and  whereas  the  said  parties 
are  desirous  that  their  interests  should  be  so  far  several,  that  the 
share  of  any  one  of  them  shall  be  transmissible  to  his  represen- 
tatives or  assigns,  and  that  none  of  them  shall  be  entitled,  without 
the  consent  of  the  others,  or  a  majority  in  value  of  the  whole,  to 
determine  the  partnership  interest  and  bring  the  entire  partnership 
property  to  sale,  each  of  them  and  his  representatives  being 
competent  to  dispose  only  of  his  own  peculiar  share;  now  it  is 
hereby  mutually  declared  and  agreed  by  and  between  the  said 
parties  respectively,  that  each  of  them  shall  hold  to  himself,  trans- 
missible to  his  own  representatives  or  assigns,  an  equal  third  part 
or  share  of  the  aforesaid  premises,  and  of  any  other  premises  to  be 
acquired  as  after  mentioned,  and  that  their  joint  holding  or  interest 
(as  partners  in  the  profits)  shall  not  be  subject  to  the  ordinary  laws 

[  ♦349  ]  applying  to  partnership  and  partnership  *property,  so  as  to  entitle 
any  one  of  them,  without  the  consent  or  concurrence  of  the  others, 
or  a  majority  in  value  of  the  whole,  to  dissolve  the  partnership, 
or  so  as  to  cause  a  dissolution  of  partnership  by  the  death  of  any 
one  of  them.  And,  further,  that  it  shall  not  be  competent  for 
any  of  them  to  incur  any  debt  or  raise  any  obligation  binding  upon 
the  others  or  other  beyond  the  ordinary  expense  of  works  and 
contracts  made  with  the  assent  of  all.  And  it  is  agreed  that  the 
covenant  or  agreement  for  a  partnership  of  and  in  any  mines, 
collieries,  or  other  premises,  which  is  contained  in  a  certain  deed. 
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dated  the  2nd  of  December,  1816,  between  tbe  said  parties  and       Tatam 

Mr.  George  Bowser,  or  a  corresponding  covenant  and  agreement,    Williams, 

shall  be  adopted  by  the  said  above-named  parties,  Foster,  Bonner, 

and  Gaunt,  upon  the  same  terms  and  conditions  as  above  mentioned 

or  referred  to,  subject  to  such  modification,  for  the  better  effectuating 

the  intent  and  interests  of  the  said  parties,  as  counsel  may  advise  ; 

and  also  subject  to  proper  provisions  for  raising  the  necessary 

fonds  for  taking,  opening,  and  working  to  profit,  the  mines,  collieries, 

and  other  premises  to  be  purchased,  hired,  or  taken  onder  such 

covenant  or  agreement." 

By  an  indenture  of  the  1st  of  February,  1819,  Bowser,  reserving 
certain  rights  or  easements,  relinquished  to  Foster,  Bonner,  and 
Gaunt  his  interest  in  an  agreement  for  a  lease  of  certain  shipping 
places,  roads,  veins  of  coal,  and  premises,  to  be  made  by  the  Earl 
of  Ashbumham  to  the  four  parties  jointly.  The  Earl  of  Ashburn- 
ham  demised  the  premises  comprised  in  this  agreement,  to  Foster, 
Bonner,  and  Gaunt,  by  two  indentures,  dated  the  28th  of  February, 
1820,  for  a  term  of  sixty  years. 

On  the  24th  ot  September,  1819,  an  agreement  was  made  between 
Foster,  Bonner,  and  Gaunt,  and  John  Calthrop,  whereby  Galthrop, 
in  consideration  of  10,000Z.  *paid  by  him  to  Foster,  Bonner,  and  [  •S60  ] 
Gaunt,  became  a  partner  with  them  in  the  said  land,  collieries, 
harbours,  works,  and  premises;  and  it  was  agreed  that  each  of 
them  should  have  one-fourth  part  or  share  of  the  produce,  profits, 
and  advantages  of  the  same,  and  of  the  said  covenant  of  partner- 
ship, from  the  1st  of  October,  1819,  subject  to  the  incumbrances 
and  charges  thereon.  By  an  agreement  of  a  similar  form,  dated 
the  14th  of  October,  1820,  in  consideration  of  10,500Z.  and  one-fifth 
of  the  monies  expended  on  the  works  since  the  15th  of  October, 
1819,  Thomas  Pulvertoft  became  a  partner  with  Foster,  Bonner, 
Gaunt,  and  Calthrop,  and  it  was  agreed  that  each  of  them  should 
be  entitled  to  one-fifth  of  the  same  premises,  and  the  profits  thereof, 
subject  to  the  like  incumbrances  and  charges. 

On  the  11th  of  January,  1822,  Foster,  Bonner,  Gaunt,  Galthrop, 
and  Pulvertoft,  borrowed  10,000Z.  of  C.  Hill,  and,  by  deed  of  that 
date,  they  assigned  to  him  their  interest  in  the  premises  demised 
to  them  by  the  Earl  of  Ashburnham,  in  the  two  indentures  of  the 
28th  of  February,  1820,  by  way  of  mortgage,  to  secure  the  10,000Z. 
and  interest.  Foster  died  on  the  10th  of  May,  1822;  and  his 
executors,  Williams  and  Bonner,  proved  his  will.  In  January,  1831, 
the  mortgage  of  the  premises  to  Hill  was  assigned  to  Jones  and 
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tatam  Waters,  bankers  of  Carmarthen;  and  in  May,  1831,  Jones  and 
Williams.  Waters,  in  consideration  of  the  absolute  assignment  to  them  of 
Foster's  interest  in  the  mortgaged  property  by  his  execators, 
released  his  estate  from  the  mortgage  debt  and  interest  and  the 
covenant  for  payment.  In  July,  1832,  Jones  and  Waters  became 
bankrupt;  and  Howell  and  Scott  were  appointed  assignees  of 
their  estate. 

The  bill  was  filed  on  the  30th  of  June,  1835,  by  Tatam  and 

[  *3oi  ]  Butters,  assignees  of  the  estate  of  Bonner  (who  had  ^become  bank- 
rupt), and  by  Calthrop,  Pulvertoft,  and  Gaunt,  against  Williams 
and  Bonner,  as  the  executors  of  Foster,  Howell  and  Scott,  as  the 
assignees  of  Jones  and  Waters,  and  the  personal  representatives 
of  George  Bowser ;  and  the  bill  alleged  that  the  whole  of  the  sum 
of  10,000Z.  borrowed  from  C.  Hill,  upon  mortgage  of  the  partner- 
ship property,  was  received  by  Foster ;  that  Foster  laid  out  about 
6,000{.  on  partnership  purposes,  and  that  the  other  4,000/.  remained 
in  Foster's  hands  at  the  time  of  his  death  ;  that  the  works  were 
continued  by  Bonner,  Gaunt,  Calthrop,  and  Pulvertoft  until  October, 
1826,  when  Gaunt  retired,  indebted  to  the  partnership ;  that  the 
works  were  then  continued  by  Bonner,  Calthrop,  and  Pulvertoft 
until  September,  1828,  when  Bonner  became  bankrupt.  The  bill 
prayed  that  an  account  might  be  taken  of  the  dealings  and  transac- 
tions of  the  partnership  between  Bonner,  Foster,  Gaunt,  Calthrop, 
Pulvertoft,  and  Bowser,  and  of  the  partnership  property  and  effects ; 
and  that  the  partnership  property  and  effects  might  be  sold  under 
the  direction  of  the  Court,  and  the  produce  divided  amongst  and 
paid  to  the  parties  entitled  to  it;  and  that  the  personal  estate 
of  Foster  might  be  declared  liable  to  make  good  what  should  be 
found  due  from  his  estate  to  the  partnership ;  and  that  such  estate, 
and  also  the  estate  of  Bowser,  might  be  applied  in  due  coarse 
of  administration. 

The  defendants,  the  executors  of  Foster,  admitted  the  partnership, 
and  the  several  changes  therein ;  but  did  not  admit  that  Foster  had 
retained  the  4,000Z.  in  his  hands,  and  denied  that  they,  the 
executors,  since  the  death  of  Foster,  had  done  any  act  by  which  his 
estate  could  become  or  be  continued  liable  in  respect  of  the  said 
partnership  transactions ;  and  they  submitted  that,  after  the  time 
which  had  elapsed  from  the  death  of  Foster  until  the  institution  of 

[  *352  ]  the  suit,  his  estate  was  not  liable  to  account  *or  to  any  claim  in 
respect  of  the  said  partnership  dealings  and  transactions.  They 
stated,  moreover,  that  a  suit  had  been  instituted  in  Michaelmas 
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Term,  1822,  against  them  as  such  executors,  for  the  administration 
of  the  estate  of  Foster,  and  that  a  decree  had  been  made  in  such 
suit  in  May,  1824 ;  that  no  claim  had  been  made  in  that  suit  in 
respect  of  the  partnership  transactions  in  question,  and  that  a 
report  of  debts  was  made  in  August,  1881,  and  the  estate  distributed. 
The  defendants,  the  executors  of  Bowser,  submitted,  that  Foster's 
executors  were  bound  to  account  for  the  4,000Z.  The  assignees  of 
Jones  and  Waters  said,  that  the  lessor  had  recovered  the  mortgaged 
premises  in  ejectment,  and  they  disclaimed. 

Calthrop,  Pulvertoft,  and  Gaunt  afterwards  became  bankrupt, 
and  their  assignees  were  brought  before  the  Court  by  supplemental 
bill,  and  bill  of  revivor  and  supplement. 


Tatam 

r. 

Williams. 


Mr.  Walker  and  Mr.  Willianis,  for  the  plaintiffs,  insisted,  first, 
that  by  the  construction  of  the  agreement  of  the  12th  of  January, 
1819,  the  estate  of  Foster,  after  his  decease,  continued  to  be  a 
partner  in  the  collieries,  and,  therefore,  continued  to  be  entitled 
and  liable  to  account;  secondly,  that  the  case,  being  one  of 
merchants'  accounts,  was  excepted  from  the  Statute  of  Limitations ; 
and,  thirdly,  that  the  suit  against  the  executors  of  Foster  to 
administer  his  estate  prevented  the  operation  of  the  ^statute: 
SternddU  v.  Hankinson  (l).     *     *     * 

Mr.  Heathjieldf  for  the  executors  of  Bowser. 

Mr.  Metcalfe^  for  Bonner,  one  of  the  executors  of  Foster. 

Mr.  Shee,  for  the  surviving  assignee  of  Jones  and  Waters. 

Mr.  Kenyan  Parker  and  Mr.  Bacon^  for  Williams,  the  other 
executor  of  Foster,  contended,  that  the  agreement  of  January,  1819, 
had  not  the  effect  attributed  to  it  by  the  plaintiffs;  that  the 
accounts  between  the  estate  of  Foster  and  the  surviving  partners 
had  terminated  at  his  death ;  and  that  any  balance  due  on  either 
side  was  not  recoverable  after  six  years  from  that  cessation  of  the 
account, — at  least,  in  the  absence  of  any  case  showing  that 
liabilities,  not  then  known,  had  since  arisen. 

The  Yice-Ghancbllob  : 

Two  questions  were  argued  in   this  case;   first,  whether  the 
persons  representing  the  estate  of  Foster  were  to  be  considered  as 
(1)  27  B.  E.  210  (1  Sim.  399). 


[353] 


[  •asi  ] 


March  4. 

[356  1 
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Tatam       in  partnership  with  the  owners  of  the  other  portions  of  the  colliery 
Williams,    after  Poster's  death  ;  and,  secondly,  whether,  if  that  were  excladed, 
the  plaintiffs  could  now  claim  an  account  of    the  partnership 
transactions  prior  to  Foster's  death  in  1822. 

The  argument  in  support  of  the  affirmative  of  the  first  question 
depended  wholly,  as  I  understand,  upon  the  effect  to  be  given  to 
the  agreement  of  the  12th  of  January,  1819.  For,  it  was  not 
contended,  nor  could  it  with  reason  have  been  contended,  that,  in 
the  absence  of  that  agreement,  there  was  any  thing  in  the  relation 
of  the  parties  which  could  have  entitled  the  part-owners  of  the 
colliery,  who  survived  Foster,  to  insist  that  his  executors  should 
continue  to  work  the  colliery,  on  joint  account  with  them,  after 
Foster's  death.  The  agreement  of  the  2nd  of  December,  1816, 
between  Bowser,  Foster,  Bonner,  and  Gaunt,  had  only  the  effect  of 
providing  that  the  entire  mine  should  be  worked  for  the  benefit  of 
the  beneficial  owners,  by  agents  appointed  by  all, — the  only  way  in 
which  a  coal  mine,  belonging  to  several  persons,  can  practically  be 
worked  :  Jeffreys  v.  Smith  (i).  Then,  as  to  the  effect  of  the  agree- 
ment of  the  12th  of  January,  1819,  was  that  an  absolute  contract 
on  the  part  of  Foster,  that  he  and  his  personal  representatives  should 
continue  partners  with  the  survivors,  so  as  to  be  bound  to  work  the 
colliery  on  joint  account,  and  to  contribute  accordingly  ?  Or  was 
it  not  simply  an  agreement  that  the  dissolution  of  the  partnership, 

[  •sse  ]  ♦by  the  death  of  any  one  of  the  three  parties,  should  not  entitle  any 
one  to  call  for  a  sale  of  more  than  his  own  interest  ?  I  think  the 
latter  was  all  that  was  meant,  and  that  it  is  all  that  is  expressed, 
and,  consequently,  that  the  onus  is  upon  the  plaintiffs  to  show  that 
the  executors  of  Foster,  at  his  death,  made  themselves  liable  to 
contribute  to  the  expenses  of  working  the  collieries.  It  is  positively 
denied  in  these  pleadings  by  the  executors,  that  they  ever  did  so ; 
and  no  evidence  is  given  to  raise  an  inference  that  they  ever  inter- 
fered after  Foster's  death;  and,  if  they  did  not,  however,  they 
might  be  precluded  from  establishing,  as  plaintiffs  in  this  Court,  an 
interest  in  the  past  working  of  the  mines,  the  plaintiffs  in  these 
causes  cannot  obtain  relief  against  them  in  the  case  supposed: 
Nof^-ay  V.  Roe  (2).  And,  even  if  the  construction  of  that  agreement 
were  otherwise,  yet,  adverting  to  the  facts  that  it  was  not  referred 
to  in  either  of  the  subsequent  agreements  entered  into  on  the 
admission  of  Galthrop  and  Fulvertoft,  and  that  it  was  not  brought 
forward  or  insisted  upon  until  thirteen  years  afterwards,  it  may  be 
(1)  21  R  E.  175  (1  Jac.  &  W.  298).  (2)  2  E.  E.  157  (19  Ves.  144;. 
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doabtf  ul  whether  this  Court  would  not  presome  that  the  agreement  Tatam 
itself  was  abandoned,  or,  at  all  events,  refuse  to  enforce  it.  I  am,  Williams. 
therefore,  of  opinion,  that  such  account  (if  any)  as  the  plaintiffs 
may  eventually  appear  to  be  entitled  to  against  the  estate  of  Foster, 
must  be  confined  to  the  dealings  and  transactions  of  the  partner- 
ship prior  to  his  death ;  and  the  only  remaining  question  is,  whether 
the  plaintiffs  are  entitled  to  that  account. 

The  answer  of  Foster's  executors  to  this  demand  is  founded 
wholly  on  the  time  which  elapsed  between  Foster's  death  and  the 
filing  of  the  bill ;  viz.  from  the  10th  ♦of  May,  1822,  until  the  80th  [  *^^  J 
of  June,  1885.  I  must,  upon  these  pleadings  and  on  the  evidence, 
assume  that  Foster's  executors  have  not,  by  any  act  of  theirs,  since 
his  death,  made  themselves,  or  the  estate  of  Foster,  liable  to  this 
part  of  the  plaintiffs'  demand.  The  estate  of  Foster  was, 
undoubtedly,  liable  to  this  account  at  his  death,  and  as  clearly 
continued  so  for  some  period  of  time.  The  question  is,  how  long  it 
continued  to  be  so  liable  by  force  of  the  original  contract,  and 
whether  that  liabiUty  existed  at  the  time  of  filing  the  bill. 

The  question  how  long  the  estate  of  a  deceased  partner  continues 
liable  to  the  demands  of  surviving  partners,  is  not,  I  apprehend, 
the  subject  of  any  positive  statutory  enactment  (i),  except  so  far  as 
this  Ck>urt  may  found  its  rules  upon  analogous  cases  at  law.  The 
cases  at  law  which  appear  to  have  been  commonly  argued  upon  in 
this  Court,  as  affording  an  analogy  in  questions  between  partner 
and  partner  after  a  dissolution  of  partnership,  are  those  which  fall 
within  the  exception  as  to  merchants'  accounts  in  the  Statute  of 
Limitations  (2).  Now,  notwithstanding  the  doubts  which  appear 
for  a  long  time  to  have  hung  over  the  construction  of  that 
exception  in  the  statute,  I  understand  the  rule  at  law  now  to  be 
settled,  that,  if  all  dealings  have  ceased  for  more  than  six  years, 
the  statute  (even  between  merchant  and  merchant,  their  factors 
and  agents)  is  a  bar  to  the  whole  demand,  except  where  the  pro- 
ceeding is  an  action  of  account,  or  perhaps  an  action  upon  the  case, 
for  not  accounting. 

[His  Honour  then  referred  to  the  cases  on  this  subject,  which 
have  now  been  practically  superseded  by  the  express  provision  in 
the  Partnership  Act,  1890,  s.  48,  and  continued  as  follows :] 
In   this  case  it  is  unnecessary  that  I  should  rely  upon  the       C  ^^^  ] 

(1)  But  see  now  the  Partnereliip  (2)  But  merchants'  accounts  are  no 
Act,  1S90,  8.  43,  referred  to  in  the  longer  an  exception ;  see  19  &  20  Vict, 
note,  ante,  p.  326.«^0.  Jk..  8.  c.  97,  b.  9. 
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Tatam 

Williams. 
[  •ssg  ] 


*ca8es  which  have  decided  that  this  Court  will  not  give  relief  after 
fiix  years  of  delay  wholly  unaccounted  for,  inasmuch  as  in  this  ease 
it  was  not  six  years,  but  a  clear  period  of  thirteen  years  which 
elapsed  between  the  death  of  Foster  and  the  filing  of  the  bill,  and 
no  excuse  is  given  for  that  delay. 

In  addition  to  the  delay  which  has  occurred,  it  appears  that  in 
1822  a  bill  was  filed  for  the  administration  of  the  estate  of  Foster, 
a  decree  in  the  cause  was  made  in  1824,  and  in  1881  there  was  a 
report  of  debts.  In  that  suit,  Bonner,  one  of  the  executors,  who 
was  also  a  surviving  partner  in  the  colliery,  was  a  defendant.  No 
claim  in  respect  of  the  matters  now  in  question  appears  to  have 
been  made  in  the  suit  in  which  the  assets  of  Foster  were  in  course 
of  administration,  and  those  assets  have  been  distributed. 

It  was  said,  however,  that,  although  the  estate  of  Foster  may  not 
be  liable  in  respect  of  any  new  transaction  entered  into  after 
Foster's  death,  the  contracts  and  other  transactions  of  the  partner- 
ship depending  between  them  and  third  parties, — that  is,  contracts 
and  other  transactions  of  the  partnership  to  which  Foster  was 
liable  with  his  co-partners  to  strangers  dealing  with  the  firm, — may 
be  shown  by  the  plaintiffs  not  to  have  been  wound  up  until  a  very 
recent  time  before  filing  the  bill.  But  on  this  point  it  is  sufficient 
to  say  that  the  bill  makes  no  such  case. 

Bill  dismissed  with  costs  as  against  the  executors  of 
Foster. 


It  was  admitted  that  the  only  object  of  the  suit  was  the  4,000i. 
charged  to  have  been  retained  by  Foster.  No  party  desired  a 
decree  in  respect  of  any  other  matter. 


1844. 

March  6,  6. 

AprU  19. 

May  29. 

WlORAM, 
V.-O. 

[S72] 


TAYLOR  V.  EAEL  of  HAREWOOD  (1). 

(3  Hare,  372—386 ;  S.  C.  13  L.  J.  Ch.  345 ;  8  Jur.  419.) 

A  testator  bequeathed  bis  residuary  estate  upon  trust  for  his  son  for  life, 
and  after  his  deoease  for  the  children  of  his  said  son ;  and  he  directed,  that, 
in  case  his  said  son  should  at  any  time  thereafter  come  into  the  actual 
possession  of  an  estate  entailed  upon  him  (the  testator)  and  his  issue  by  his 
late  uncle  B.  D.,  of  B.,  then  and  in  such  case  the  provision  which  he  had 
thereinbefore  made  for  his  said  son,  and  all  and  every  the  trusts  thereof, 
should  cease,  determine,  and  be  void,  and  the  trustees  should  thenceforth 
stand  possessed  of  the  said  trust  monies  for  the  benefit  of  his  other  children, 
exclusive  of  his  said  son.  B.  D.,  of  B.,  the  late  uncle  of  the  testator,  had 
settled  three  estates  to  uses,  which  included,  after  seyeial  estates  for  life 

(1)  M€t/rick  V.  Lawa  (1874)  L.  B.  9  Ch.  237. 
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and  in  tail,  a  limitation  in  remainder  to  his  nephew  (the  testator)  for  his 
life,  with  remainder  to  tmstees  upon  trust  to  preserre  contingent  remainders, 
with  remainder  to  the  first  and  other  son  and  sons  of  the  body  of  his  said 
nephew  seyerally  and  successiToly  in  tail  male,  with  divers  remainders 
over.  Before  the  date  of  the  will,  a  tenant  in  tail,  who  had  the  then  first 
expectant  estate  tail,  joined  with  the  first  tenant  for  life  in  a  recovery, 
whereby  the  tenant  in  tail  had  acquired  the  fee  as  to  one  of  the  three 
estates ;  but  whether  that  fact  was  known  to  the  testator,  did  not  appear. 
After  the  death  of  the  testator  the  same  tenant  in  tail  came  into  possession 
of  the  property,  and  suffered  recoveries,  whereby  the  entail  as  to  the  two 
remaining  estates  was  barred ;  and  he  then  devised  the  three  estates  to  the 
son  of  the  testator  in  fee,  subject  to  certain  charges,  under  which  devise 
the  son  afterwards  entered  into  possession  of  the  same  three  estates: 
Held,  that  the  x)osse6sion  thus  acquired  was  not  an  actual  possession  of 
the  estate  entailed  upon  the  testator  and  his  issue  within  the  meaning  of 
the  will. 

By  a   settlement  made  in   1765  on  the  marriage    of  Bobert 
Davison  with  Ann  Ghetwode,  the  manor  or  lordship  of  Brand,  and 
the  messuage  called  Brand  Hall,  and  the  demesne  lands  thereto 
belonging,   situated  in  Norton-in-Hales,  in  the  county  of   Salop 
(described  in  the  cause  as  ''the  Brand  estate"))  a  messuage  and 
lands  in  the  township  of  Betton  (called  '*  the  Betton  estate  "),  and 
a  messuage  and  lands  in  the  parish  of  Malpas  and  county  of  Flint 
(called  ''  the  Maes-y-Groes  estate "),  were  settled  to  the  use  of 
Bobert  Davison,  the  husband  and  settlor,  for  life,  with  remainder, 
as  to  "  the  Brand  estate,"  to  Ann  his  wife,  for  her  life,  as  part  of 
her  jointure ;  and  as  to  all  the  other  hereditaments,  subject  to  an 
annuity  of  800Z.,  to  the  wife ;  and  as  to  the  whole,  subject  to  the 
said  uses  and  annuity,  to  the  use  of  the  first  and  other  sons  of  the 
marriage  and  their  issues  successively  in  tail  male,  with  remainder 
to  the  use  of  the  husband,  his  heirs  and  assigns  for  ever.     Bobert 
Davison,  the  husband  and  settlor,  by  his  will,  dated  in  1769,  in 
case  of  his  own  death  without  issue,  as  therein-mentioned,  gave  all 
his  estate,  both  real  and  personal,  subject  to  his  debts  and  legacies, 
to  his  wife  for  life,  with  remainder  to  trustees  *to  preserve  con- 
tingent remainders  ;  and  after  the  decease  of  his  wife,  to  a  trustee 
therein  named,   upon  trust  to  raise  1,2002.   for  certain  persons 
therein  named ;  and  subject  thereto,  he  gave  the  same  estates  unto 
his  brother  William  for  his  life,  remainder  to  trustees  to  preserve  &c., 
with  remainder  to  his  nephew  William  Holt  Davison,  the  son  of  his 
brother  William,  during  his  life,  remainder  to  trustees  to  preserve 
&c.,  with  remainder  to  the  first  and  other  son  and  sons  of  William 
Holt  Davison  successively  in  tail  male,  with  remainder  to  his 
brother  Samuel  for  life,  remainder  to  trustees  to  preserve,  &c.  with 
remainder  to  the  first  and  other  son  and  sons  of  Samuel  successively 
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in  tail  male,  with  remainder  to  his  nephew  Robert  Davison  (the 
testator,  the  construction  of  whose  will  was  the  subject  of  this 
canse)  for  life,  remainder  to  trustees  to  preserve  &;c.,  with  remainder 
to  the  first  and  other  sons  of  his  said  nephew  Robert  Davison 
successively  in  tail  male,  with  divers  remainders  over.  Robert 
Davison,  the  husband  and  settlor,  died  in  1772,  without  issue, 
leaving  his  wife  Ann  (afterwards  the  wife  of  Edward  Mainwaring) 
surviving.  William  Holt  Davison,  the  nephew,  died  in  1791, 
leaving  two  sons,  one  of  whom,  William  Holt  Davison  the  younger, 
attained  the  age  of  twenty-one  years.  8amuel,  the  brother,  died 
without  issue  male  in  1770.  In  March,  1806,  Ann,  then  the  wife 
of  Edward  Mainwaring,  joined  with  William  Holt  Davison  the 
younger  in  suffering  a  recovery  of  the  Betton  estate,  and  in 
declaring  the  uses  thereof  to  Ann  Mainwaring  for  life,  remainder  as 
William  Holt  Davison  the  younger  should  appoint,  and  subject  to 
such  appointment  to  the  use  of  William  Holt  Davison  the  younger 
for  his  life,  remainder  to  uses  to  bar  dower,  remainder  to  William 
Holt  Davison  the  younger,  his  heirs  and  assigns  for  ever. 

In  this  situation  of  the  uses  and  possession  of  the  estates,  ^Robert 
Davison,  the  nephew,  the  testator  in  the  cause,  by  his  will,  dated 
in  1810,  devised  and  bequeathed  his  real  and  personal  estate  to 
trustees  for  sale,  and  to  convert  into  money  such  parts  as  did  not 
consist  of  money,  and  after  payment  of  his  debts,  funeral  and 
testamentary  expenses,  and  a  legacy,  to  invest  the  residue,  and 
pay  the  interest  and  dividends  to  his  wife  for  her  life,  and  after 
her  decease,  upon  trust,  as  to  a  certain  part  of  the  said  trust 
monies,  for  the  children  of  his  son-in-law  Henry  Jones,  and  Ann 
his  wife ;  and  as  to  2,000/.,  other  part  of  the  trust  monies,  for  his 
daughter  Diana  for  life,  with  remainder  to  her  children ;  and  in 
case  of  her  death  without  issue,  as  therein  mentioned,  then  upon 
trust  to  pay  and  apply  the  interest  of  the  2,000L  equally  unto  and 
among  such  of  the  children  of  the  testator  as  should  be  then  living, 
and  the  survivors  and  survivor  of  them,  until  none  of  his  said 
children  should  be  living  without  having  issue  of  his,  her,  or  their 
body  or  bodies,  or  children  of  such  issue,  and  then  to  divide  the 
said  2,000Z.  equally  among  the  issue  of  his  children,  and  the 
children  of  such  issue  per  capita.  And  as  to  such  part  of  the  trust 
monies  as  should  be  sufficient  for  that  purpose,  upon  trust  to  pay 
an  annuity  of  180/.  to  his  daughter  Mary  for  her  life,  if  she  con- 
tinued unmarried,  but,  upon  her  marriage,  SOL  thereof  to  cease, 
and  the  principal  to  sink  into  the  residue ;  and  after  the  decease 
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of  his  daughter  Mary,  upon  trust  to  pay  and  divide  2,000Z.  amongst 
her  children  or  their  issue,  subject  to  the  same  trusts  and  provisoes 
as  were  declared  with  respect  to  the  foregoing  legacy  to  his  daughter 
Diana;  and  if  his  daughter  Mary  died  without  leaving  issue  as 
therein  mentioned,  then  upon  trust  to  pay  the  interest  of  1,000Z., 
part  of  the  said  sum  of  2,000^.,  to  his  son  Daniel  Wilson  Davison 
for  life,  with  remainder  to  his  children  and  their  issue,  subject  to 
the  same  trusts  and  provisoes  as  were  declared  with  respect  to  the 
legacy  to  Diana.  And  as  to  500Z.,  *one  moiety  of  the  remainder 
of  the  said  2,000/.,  upon  trust  for  the  children  and  issue  of  his  late 
son-in-law  Henry  Jones,  and  Ann  his  wife ;  and  as  to  500Z.,  the 
other  moiety  thereof,  upon  trust  for  the  children  and  issue  of  his 
daughter  Diana,  subject  respectively  to  the  same  trusts  and  pro- 
visoes as  are  declared  of  the  said  former  bequests;  and  as  to 
such  part  of  the  trust  monies  as  should  be  sufficient,  to  pay  an 
annuity  of  70/.  to  his  daughter  Jane  Davies  for  her  life,  and  in 
case  of  her  surviving  Mary,  then  a  further  annuity  of  30Z.  for 
her  life ;  and  after  the  decease  of  his  daughter  Jane,  upon  trust 
to  pay  and  divide  1,500/.  amongst  her  children  or  their  issue, 
subject  to  the  trusts  and  provisoes  declared  of  the  preceding  legacies. 
And  after  investing  such  monies  as  should  be  necessary  for  the 
said  purposes,  the  testator  directed  his  trustees  to  stand  possessed 
of  the  residue  of  the  said  trust  monies,  upon  trust  to  pay  the 
annual  interest  thereof  to  his  son  Daniel  Wilson  Davison  and  his 
assigns  for  his  life;  and  after  his  decease,  to  pay  and  divide 
such  residue  unto  and  amongst  his  children  and  their  issue, 
subject  to  the  like  trusts  and  provisoes.  Then  followed  this  clause, 
which  gave  rise  to  the  principal  question  in  the  cause : 

"  Provided  always,  and  my  will  and  mind  further  is,  and  I  do 
hereby  declare  and  direct,  that  in  case  my  said  son  Daniel  Wilson 
Davison  shall  at  any  time  hereafter  come  into  the  actual  possession 
of  an  estate  entailed  upon  me  and  my  issue  by  my  late  uncle 
Bobert  Davison,  of  Brand,  in  the  county  of  Salop,  Esq.,  then  and 
in  such  case  the  provision  which  I  have  hereinbefore  made  for 
my  said  son,  and  all  and  every  the  trusts  thereof  hereinbefore  con- 
tained, shall  cease,  determine,  and  be  void  to  all  intents  and 
purposes ;  and  that  then  and  from  thenceforth  my  said  trustees, 
and  the  survivors  and  survivor  of  them,  or  the  executors  or  adminis- 
trators of  ^such  survivor,  shall  stand  and  be  possessed  of  the  said 
trust  monies  hereinbefore  given  to  or  in  favour  of  my  said  son 
Daniel  Wilson  Davison,  and  his  issue  as  aforesaid,  upon  trust  to 
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pay  and  divide  the  same  unto  and  equally  amongst  all  and  every 
my  children,  except  my  said  son,  who  shall  be  then  living  and  the 
lawful  issue  of  such  of  them  as  may  be  then  dead,  (share  and  share 
alike),  at  such  times  and  in  such  manner,  and  subject  to  such  and 
the  like  trusts  as  are  hereinbefore  expressed  and  declared  with 
respect  to  the  original  portions  or  fortunes  of  my  said  children  or 
their  issue  respectively,  and  that  in  as  ample  and  beneficial  a 
manner,  to  all  intents  and  purposes,  as  if  all  such  trusts  were  here 
repeated  and  set  forth,  or  such  of  them  as  are  existing,  or  capable 
of  being  performed  or  taking  efifect." 

The  testator  Robert  Davison,  the  nephew,  died  in  August,  1810, 
leaving  his  son  Daniel  Wilson  Davison,  his  daughters  Diana, 
Mary,  and  Jane,  and  several  children  of  his  daughter  Ann, 
surviving. 

Ann  Mainwaring  died  in  1816,  and  thereupon  William  Holt 
Davison  the  younger  came  into  possession  of  the  three  estates,  and 
in  Easter  Term  of  that  year  he  suffered  a  common  recovery  of  the 
Brand  estate,  and  by  indentures,  dated  in  May  of  the  same  year, 
such  recovery  was  declared  to  be  to  the  use  of  such  person  or  persons, 
and  for  such  estates,  trusts,  or  purposes,  as  William  Holt  Davison 
the  younger  should  appoint,  and  subject  thereto  to  the  like  subse- 
quent uses  as  had  been  declared  of  the  recovery  of  the  Betton 
estate  in  1806.  At  the  Spring  Great  Sessions  for  Flint,  in  1816,  a 
recovery  of  the  Maes-y-Groes  estate  was  also  suffered  to  the  same 
uses  as  had  been  declared  of  the  Brand  estate. 

William  Holt  Davison  the  younger,  by  his  will,  dated  *in 
November,  1824,  after  directing  his  debts  to  be  paid,  gave  to  his 
aunt  Barbara  an  annuity  of  200/.  for  her  life,  charged  on  all  his 
real  and  personal  estate,  with  power  of  entry  and  distress  to  compel 
payment  thereof :  he  also  gave  an  annuity  of  10/.  to  a  servant  of 
his  said  aunt,  charged  on  the  same  estates,  with  like  powers.  And 
after  giving  some  legacies  out  of  his  personal  estate,  he  gave, 
devised,  and  bequeathed  unto  his  cousin  Daniel  Wilson  Davison, 
(the  son  of  the  testator  Bobert,  the  nephew),  his  heirs,  executors, 
administrators,  and  assigns,  according  to  the  nature  thereof 
respectively,  the  said  Brand  estate,  and  all  his  freehold  and  lease- 
hold lands  and  hereditaments,  and  all  his  personal  estate  and  effects  ; 
(subject  to  and  charged  with  the  payment  of  the  annuities  and 
legacies  as  aforesaid) ;  and  he  thereby  expressed  his  wish  and 
desire  to  be,  that  his  said  cousin  should  reside  at  the  Brand,  and 
that  the  plate,  pictures,  books,  and  other  valuables  in  the  mansion- 
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iouse  should  not  be  sold  or  disposed  of,  bat  be  held  and  enjoyed 
xrith  the  same;  and  he  appointed  Daniel  Wilson  Davison  sole 
executor  of  his  will.  William  Holt  Davison  the  younger  died 
shortly  after  making  his  will,  in  the  same  month  of  November ; 
Ehnd  Daniel  Wilson  Davison  thereupon  entered  into  possession  and 
receipt  of  the  rents  and  profits  of  the  estates  devised  to  him  by  such 
will.     Daniel  Wilson  Davison  died  in  1886. 

The  bill  was  filed  by  the  children  of  Ann,  the  daughter  of  the 
testator  Bobert  Davison,  the  nephew,  against  the   trustees,  the 
children   and  representatives  of  Daniel  Wilson  Davison,  (the  sur- 
viving daughters  of  the  testator  being  also  defendants),  for  the 
execution  of  the  trusts  of  the  will,  submitting,  that,  inasmuch  as 
Daniel  Wilson  Davison  had  acquired  the  actual  possession  of  the 
Brand  estate,  the  event  had  arisen  upon  which  the  provision  made 
for  him  by  the  will  was  to  cease,  and  the  other  ^children  were 
thenceforth  entitled  to  the  benefit  of  such  bequests.     The  children 
and  representatives  of  Daniel  Wilson  Davison  insisted  that   his 
possession,  by  virtue  of  the  will  of  William  Holt   Davison   the 
younger,  was  not  within  the  construction  of  the  will  of  the  testator 
in  the  cause,  an  event  upon  which  the  limitation  over  would  take 
effect.     At  the  hearing  inquiries  were  directed,  under  which  the 
Master  reported  the  facts,  (as  contained  in  the  foregoing  statement), 
and  found,  that,  in  1806,  the  estate  tail  in  the  Betton  estate  was 
barred  by  the  recovery  of  that  date,  and  the  uses  thereof  were 
declared  as  above  stated ;  and  that,  at  the  date  of  the  will  and 
death  of  Bobert  Davison,  the  nephew  and  testator  in  the  cause,  the 
estate  tail  created  in  the  Brand  estate  and  the  Maes-y-Groes  estate 
by  the  will  of  Bobert  Davison  (the  settlor)  was  still  subsisting ; 
and  upon  the  determination  of  the  life  estate  of  Ann  his  widow,  by 
her  death,  in  February,  1816,  the  uses  limited  by  the  indenture  of 
the  29th  of  March,  1806,  to  or  in  favour  of  William  Holt  Davison 
the  younger  in  the  Betton  estate,  took  effect  in  possession ;  and 
that  the  estate  tail  in  the  Brand  and  Maes-y-Groes  estates  at  the 
same  time  fell  into  the  possession  of  William  Holt  Davison  the 
younger,  as  tenant  in  tail ;  and  that  by  the  recoveries  suffered  in 
1816  of  the  Brand  estate  and  Maes-y-Groes  estate,  by  William 
Holt  Davison  the  younger,  he  acquired  a  full  power  of  disposing  of 
the  fee-simple  thereof;    and  that  he  did,  by  his  will,  dated  in 
November,  1824,  devise  the  last-mentioned  estates,  and  also  the 
Betton  estate,  as  above  stated.     And  he  found,  that,  upon  the 
death  of  William  Holt  Davison  the  younger,  in  November,  1824, 
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Daniel  Wilson  Davison  did,  as  such  devisee,  and  at  sach  time,  and 
by  such  title,  and  for  suck  interest,  and  under  such  circumstances 
as  aforesaid,  come  into  the  actual  possession  of  the  estate  entailed 
upon  Robert  Davison  the  nephew,  the  testator  "^in  the  cause,  and 
his  issue,  by  his  late  uncle  Robert  Davison  the  settlor. 

The  parties  claiming  under  Daniel  Wilson  Davison  excepted  to 
the  last-mentioned  finding  of  the  Master.  The  cause  came  on  upon 
the  exceptions,  and  also  upon  further  directions. 

Mr,  Romilli/,  Mr.  Webster^  and  Mr.  Cantrell,  in  support  of  the 
exceptions,  argued  that  the  acquisition  by  Daniel  Wilson  Davison 
of  the  estates  devised  to  him  by  the  will  of  W^illiam  Holt  Davison 
the  younger  was  not  that  possession  of  the  entailed  estate  upon 
which  the  interest  of  Daniel  Wilson  Davison,  under  the  will  of  his 
father,  the  testator  in  the  cause,  was  given  over  to  the  other 
children.  He  took  a  different  estate  and  interest  from  that  which 
he  would  have  derived  under  the  entail.  The  estate,  moreover, 
devised  to  him  was  charged  with  annuities,  and  it  was  not  there- 
fore the  whole  estate  which  the  testator,  his  father,  contemplated 
in  the  clause  in  question  :  Fazakerly  v.  Ford  (i).  [They  also  cited 
Spencer  v.  Spencer  {2)  ^  Peacocke  v.  Pares  (3),  Harrison  v.  Foreman  (4), 
Earl  of  Scarborough  v.  Savile  (5),  Driver  v.  Frank  {e),  Thomhill  v. 
HaU  (7),  and  other  cases.] 

Mr.  Tinnepf  Mr.  Walker,  Mr.  Stinton,  and  Mr.  Rolt,  for  the 
plaintiffs,  and  the  defendants  interested  in  supporting  the  same 
construction,  contended  that  *  *  the  barring  of  an  entail,  and 
resettling  the  property  upon  like  uses,  embracing  issue  not  within 
the  former  limitations,  or  not  therein  taking  vested  remainders, 
was  looked  upon  as  in  truth  upholding,  and  not  destroying  the 
entail. 

The  Vicb-Chancbllob  : 

According  to  the  limitations  in  the  will  of  Robert,  (the  settlor), 
and  if  no  recovery  had  been  suffered  of  any  part  of  the  estates 
settled  by  his  will,  Daniel  Wilson  Davison  might,  (though  it  was 
not  certain  that  he  would),  by  force  of  the  limitations  contained  in 
that  will,  have  come  into  the  actual  possession  of  those  estates  ;  but 


(1)  33  R.  R.  129  (4  Sim.  390). 
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at  the  time  of  making  the  will  of  Robert  (the  testator),  in  1810,  it 
was  uncertain  whether  those  estates  would  come  to  Daniel  Wilson 
Davison,  or  not ;  and  I  shall  therefore  first  consider  the  case  as  if 
no  recovery  had  been  suffered  of  the  Betton  estate  prior  to  the  will 
of  Bobert,  (the  testator),  and  as  if  that  estate,  as  well  as  the  Brand 
and  Maes-y-6roes  estates,  had  been  subject  to  the  limitations  con- 
tained in  the  will  of  Bobert,  (the  settlor),  at  the  date  of  the  will  of 
Bobert  (the  testator) ;  and  in  doing  this  I  shall  (for  the  sake  of  the 
argument)  lay  out  of  the  case  the  question  suggested  at  the  Bar, 
whether  my  conclusion  ought  to  be  affected  by  the  circumstance,  (if 
it  can  be  established),  that  the  estates  are  subject  to  some  charge  or 
incumbrance  ^under  the  will  of  William  Holt  Davison,  dated  in 
1824,  a  state  of  circumstances  in  which  Fazakerly  v.  Ford  (i)  would 
be  a  material  authority. 

Two  constructions  of  the  will  of  Bobert  (the  testator)  were  sug- 
gested. One  (that  contended  for  by  the  representatives  of  Daniel 
Wilson  Davison)  was,  that  the  will  should  be  read  as  if  it  contained 
the  words,  ''  by  force  of  the  limitations  contained  in  the  will  of 
Bobert,  (the  settlor) ;  "  in  which  case  the  entire  clause  would  stand 
thus :  "  Provided  always,  and  my  will  and  mind  further  is,  and  I 
hereby  declare  and  direct,  that,  in  case  my  said  son  Daniel  Wilson 
Davison  shall  at  any  time  hereafter  come  into  the  actual  possession 
of  an  estate  entailed  upon  me  and  my  issue  by  my  late  uncle, 
Bobert  Davison,  by  force  of  the  limitations  contained  in  the  will  of 
my  said  uncle,  then,"  &c.  The  other  construction,  namely,  that 
contended  for  by  the  younger  children  of  Bobert,  (the  testator), 
was,  that  I  should  read  the  will  as  not  speaking  specifically  of  a 
possession  to  be  acquired  by  force  of  the  limitations  contained  in 
the  will  of  Bobert,  (the  settlor),  or  under  any  other  title  in  parti- 
cular,— the  title  being,  as  they  say,  not  of  the  essence  of  the 
condition. 

Now,  upon  the  assumption  that  no  recovery  had  been  suffered  of 
any  of  the  estates,  and  that  the  limitations  in  the  will  of  Bobert 
(the  settlor)  remained  in  operation  in  November,  1810,  the  date  of 
the  will  of  Bobert,  (the  testator),  I  cannot  raise  a  doubt  in  my  own 
mind  as  to  what  the  construction  of  the  will  should  be.  I  agree, 
that  the  words  ''  an  estate  "  are  to  be  read  as  describing  the  coiyus 
or  subject-matter  of  the  devise;  and  I  agree,  that  the  words 
'*  entailed  upon  me  and  my  issue  by  my  late  *  uncle,  Bobert 
Davison,''  are  capable  of  the  construction  contended  for  by  the 
ri)  33  R.  R.  129  (4  Sim.  390). 
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younger  children  of  Bobert,  (the  testator) ;  that  is,  that  they  might 
be  construed  as  a  description  merely  of  the  subject-matter  of  the 
devise,  and  not  as  necessarily  expressing  the  subsisting  limitations. 
But  is  that  the  natural  import  of  the  words  ?    I  think  not.     I  think 
the  words,  according  to  their  natural  import,  refer  to  limitations 
known  or  supposed  by  the  party  who  uses  them  to  be  still  sub- 
sisting; and,  consequently,  (for  that,  I  think,  is  an  unavoidable 
consequence),  that  the  will  must  prima  facie  be  read  in  the  way 
contended  for  by  Daniel  Wilson  Davison ;  not,  however,  by  actually 
interpolating  words  into  the  will,  but  by  giving  the  words  found  in 
the  will  their  natural  operation.     The  suggested  interpolation,  as  I 
read  the  will,  adds  other  words,  but  without  adding  anything  to  the 
effect  of  the  will.     This  construction,  moreover,  is  strongly  recom- 
mended by  reason  and  probability.     A  man  who  knows  that  an 
estate  stands  limited  to  himself  and  his  descendants,  so  that  his 
eldest  son  may  or  may  not  become  entitled  to  it  under  existing 
limitations,  may  reasonably  enough  make  a  provision  in  his  own 
will  contingent  upon  his  son   becoming  entitled  to  such  settled 
estate ;  and  the  same  observation  may  perhaps  apply  to  a  case  in 
which  a  parent  has  special  grounds — as  the  existence  of  known 
affection,  or  a  declared  intention — for  expecting  that  one  of  his 
children  may  come  into  the  possession  of  an  estate  not  actually 
settled  upon  him.     But,  as  an  abstract  proposition,  I  cannot  well 
conceive  anything  more  irrational  or  improbable  than  that  a  testator 
should  make  the  provisions  of  his  own  will  contingent  upon  one  of 
his  children  becoming  entitled  to  an  estate  not  settled  upon  him, 
and  which  the  testator  has  no  reason — such  as  I  have  supposed — 
for  expecting  that  his  child  will  ever  become  entitled  to.     But  the 
strength  of  the  argument  for  the  construction  which  is  favourable 
to  the  estate  of  Daniel  Wilson  Davison  *i8  not  entirely  seen  until  the 
difficulties  of  the  opposite  construction,  as  well  as  the  improbability 
of  it,  to  which  I  have  adverted,  are  taken  into  account. 

It  was  of  necessity  admitted  at  the  Bar,  that  the  words  "come 
into  actual  possession  "  could  not  be  read  in  their  full  and  compre- 
hensive sense.  An  actual  possession  by  purchase  for  value, — by  a 
mortgage  from  the  owner, — as  tenant  from  year  to  year,  or  as  lessee 
for  years  rendering  rent, — as  judgment  creditor,  and  tenant  by 
elegit, — these  and  various  other  cases  were  put  at  the  Bar  as  cases 
in  which  Daniel  Wilson  Davison  might  be  in  the  actual  possession 
of  the  estate,  and  yet  not  in  such  possession  as  was  required  by  the 
will  of  Robert,  (the  testator),  in  order  to  produce  the  effect  thereby 
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prescribed.  But  these  considerations,  it  is  said,  by  no  means  lead 
to  the  conclusion  that  the  possession  contemplated  by  the  testator 
necessarily  meant  a  possession  by  force  of  the  limitations  in  the  will 
of  Robert,  (the  settlor).  It  was  said,  and  truly,  that  estates  tail  are 
often  barred,  not  for  the  purpose  of  destroying,  but  of  perpetuating 
an  old  settlement,  by  re-settling  the  estate;  and  it  was  asked, 
whether,  in  such  a  case,  it  would  be  held  that  Daniel  Wilson 
Davison  was  not  in  **  actual  possession  "  within  the  meaning  of  the 
will,  only  because  the  original  limitations  had  been  superseded  by 
others  avowedly  made  for  the  purpose  of  perpetuating  the  former. 
I  shall  give  no  opinion  here,  whether,  in  the  case  of  a  clause  like 
that  in  question,  and  of  an  estate  tail  barred  and  simultaneously 
renewed  as  part  of  one  transaction,  the  estate  being  ultimately 
undiminished  in  quantity,  and  unimpaired  in  value,  the  Court 
would  or  would  not  consider  the  new  limitations  as  a  continuance 
of  the  old :  that  is  not  the  case  before  me.  In  this  case  William 
Holt  Davison  acquired  an  estate  in  fee-simple  in  the  whole  pro- 
perty, and  by  his  will  asserted  the  most  absolute  dominion  over  it, 
by  the  charges  to  which  *he  subjected  it,  and  which  by  possibility 
might  have  exhausted  the  entire  property.  It  is  impossible  to  treat 
the  transaction  as  made  with  reference  to  the  old  limitations.  He 
gives  Daniel  Wilson  Davison  an  estate  not  like  that  under  the  first 
will,  but  a  fee;  and  I  cannot,  in  principle,  hold  that  an  actual 
possession  by  purchase  for  value,  by  Daniel  Wilson  Davison,  would 
not  be  an  actual  possession  within  the  will,  and  at  the  same  time 
hold  that  an  actual  possession  by  devise  from  a  stranger,  who  was  a 
purchaser  for  value,  would  be  in  a  different  position ;  or,  by  parity 
of  reasoning,  that  an  actual  possession  by  a  devise  in  fee-simple, 
after  a  recovery,  would  not  be  attended  with  the  same  consequences 
with  reference  to  the  provision  in  question.  Two  constructions  are 
proposed :  one  rational  and  probable,  consistent  with  the  words  of 
the  will,  and,  I  incline  to  say,  required  by  them,  without  adverting 
to  the  difficulties  of  any  other  suggested  construction ;  the  other, 
replete  with  difficulties,  and  for  that  reason  making  the  former  the 
more  probable,  if  it  be  not  the  natural  construction  of  the  words. 

It  was,  however,  said,  that  the  extrinsic  facts  excluded  the 
construction  contended  for  by  Daniel  Wilson  Davison;  that  the 
recovery  suffered  in  1806  of  the  Betton  estate  made  it  impossible, 
at  the  date  of  the  testator's  will,  in  1810,  that  that  estate  could 
ever  come  into  the  actual  possession  of  Daniel  Wilson  Davison  by 
force  of  the  limitations  created  by  the  will  of  Robert,  (the  settlor) ; 
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that  the  limitations  could  not  therefore  take  effect  as  to  the  whole  of 
the  estates  entailed  upon  the  testator  and  his  issue ;  and  that  that 
construction,  being  necessarily  excluded  as  to  part  of  the  estates, 
must  also  be  excluded  as  to  the  rest  of  them ;  and  that  the  words  of 
the  clause  must  be  modified  so  as  to  make  them  reasonable  in  a 
sense  other  than  that  of  referring  to  the  old  ^limitations.  Bat  I 
think  the  reasons  I  have  already  given  exclude  this  argument.  The 
argument  supposes  Robert  Davison  (the  testator)  to  have  had  actual 
notice  of  the  fact  that  a  recovery  had  been  suffered  of  the  Betton 
estate;  but  there  is  no  ground  to  presume  that  he  was  aware  of  that 
fact;  on  the  contrary,  the  words,  as  I  have  already  said,  appear  to 
me,  according  to  their  natural  import,  to  suppose  and  speak  of  the 
old  limitations  as  subsisting.  I  think  that  is  the  natural  effect  of 
the  language  of  the  will,  and,  unless  I  have  something  before  me 
to  exclude  that  meaning,  I  think  I  am  bound  to  adopt  it. 


1844. 
March  22,  23. 

WiGRAM, 

V.-C. 

[  H87  J 


FAIRTHORNE  v.  WESTON  (1). 

(3  Hare,  387—393 ;  8.  C.  13  L.  J.  Ch.  2«3 ;  8  Jur.  353.) 

A  bill  by  one  partner  against  another,  alleging  that  the  defendant,  by 
conducting  himself  in  violation  of  the  partnership  contract,  excluding  the 
plaintiff,  and  applying  the  assets  to  his  own  use,  sought  to  force  the  plain- 
tiff to  dissolve  the  partnership  before  the  end  of  the  term,  and  praying  an 
account  of  the  partnership  transactions  and  a  receiver,  but  no  dissolution  : 
Held,  that  the  bill  was  not  demiirrable. 

The  bill  alleged  that  the  plaintiff  and  defendant,  on  the  1st  of 
January,  1840,  entered  into  partnership  as  attomies,  solicitors, 
and  conveyancers,  for  a  term  of  two  years,  under  articles,  whereby 
it  was  agreed,  that,  in  consideration  of  700Z.  then  paid,  and  of  a 
further  sum  of  700/.  to  be  paid  to  the  defendant  by  the  plaintiff 
at  the  expiration  of  the  term,  the  defendant  and  the  plaintiff 
should  be  jointly  interested  in  the  business  until  the  Slst  of 
December,  1841 ;  and  that  they  should  contribute  in  equal  shares 
to  the  capital  and  expenses  of  the  concern,  and  divide  the  profits 
equally  ;  and  that  at  the  end  of  the  two  years  the  defendant  should 
retire,  and  yield  up  the  business,  offices,  and  certain  appointments 
which  he  held,  to  the  plaintiff,  who  should  thenceforth  carry  on 
the  same  on  his  sole  account,  in  his  sole  name,  and  for  his  own 
profit;  that  the  partnership  business  was  carried  on  under  the 
articles  until  April,  1842,  the  defendant  not  having  retired  from 

(1)   Wainey  v.  TrUt  (1876)  45  L.  J.^Ch.  41?. 
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the  partnership  as  he  ought  to  have  done;  that,  in  April,  1842,  Fairthorne 
the  defendant  induced  the  plaintiff  to  enter  into  articles  of  partner-      weston 
ship  for  a  further  term  of  five  years,  and  by  such  new  articles, 
reciting  the  previous  partnership  agreement,  and  continuing  most 
of  its  provisions,  it  was  agreed  that  the  defendant,  at  the  expiration 
of  five  years,  should  retire  from   the   business  and  offices,  and 
deliver  up  the  same  to  the  plaintiff,  who  should  then  succeed  to 
them,  and  thereupon  pay  the  700/.  to  the  defendant ;  and  that,  in 
the  event  of  the  defendant  being  unable  to  procure  the  plaintiff  the 
appointment  to  such  offices,  he  should  hold  them  for  their  mutual 
benefit.     The  bill   alleged  that   the  extension  of  the   term  was 
procured  by  the  defendant  with   the  view  of  so  conducting  him- 
self, in  the  course  of  *such  extended  term,  as  to  compel  the  plaintiff      [  •388  j 
to  seek  for  a  dissolution  of  the  partnership,  and  by  that  means  to 
leave  the  defendant  in  the  sole  possession  of  the  business,  appoint- 
ments, and  offices ;  and  it  alleged  that  the  accounts  were  made 
up  to  the  30th  of  April,  1842,  and  the  plaintiff  had  frequently 
requested  the  defendant  to  concur  with  him  in  making  up  the 
books  of  the  partnership  since  that  time,  but  the  defendant  refused 
to  do  so,  in  order  to  drive  the  plaintiff  to  a  dissolution  of  the 
partnership,  and  to  determine  the  provisions  by  which  the  defen- 
dant was  bound :  that  the  plaintiff  had  kept  proper  accounts  of 
his  receipts,  payments,  and  dealings  on  account  of  the  partnership, 
but  that  the  defendant  had  not  kept  any  such  accounts  since  the 
said  date,  or  that,  if  he  had,  he  had  concealed  them,  and  absolutely 
refused  to  allow  the  plaintiff  to  inspect  them,  in  consequence  of 
which  the  plaintiff  had  been  prevented  from  making  out  proper 
bills  of  costs  for  the  business  transacted  by  the  said  co-partnership ; 
that  the  defendant,  since  the  month  of  April,  1842,  had  done  much 
business  and  received  considerable  sums  of  money  on  account 
of  the  partnership,  and  of  the  said  appointments,  which  he  had 
refused  to  give  any  account  of,  and  that  he  had  applied  such 
monies  to  his  own  use ;  that  he  continued  to  exclude  the  plaintiff 
from  all   knowledge    and    control    over    the    business,   and   had 
repeatedly  expressed  a  determination  to  bring  about  a  dissolution ; 
and,  that,  by  the  means  aforesaid,  and  by  frequently  using  violent 
and  insulting  language  to  the  plaintiff,  the  defendant  endeavoured 
to  compel  the  plaintiff  to  seek  for  or  consent  to  such  dissolution. 

The  bill  prayed  that  an  account  might  be  taken  of  the  co- 
partnership dealings  and  transactions  from  the  date  of  the  last 
settlement  thereof,  and   also  an  account  of  the  monies  received 
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Faibthorkb  and  paid  by  the  plaintiff  and  defendant  "^respectiTOly  in  respect 
WsiToir.  thereof,  and  of  all  the  receipts  and  pajrments  of  the  said  defendant 
[  *389  ]  in  respect  of  the  said  offices  and  appointments  which  ought  to  have 
been  brought  into  the  said  co-partnership  account,  the  plaintiff 
thereby  offering  to  account  for  the  partnership  dealings  and  trans- 
actions which  had  been  carried  on  by  him,  and  his  receipts  in  respect 
thereof ;  and  that  a  fair  and  proper  division  of  the  profits  made  by 
the  co-partnership  from  the  1st  of  January,  1840,  might  be  made 
between  the  plaintiff  and  defendant,  not  disturbing  or  varying  the 
accounts  so  made  up  as  aforesaid;  and  that  the  defendant  might 
be  directed  to  pay  to  the  plaintiff  what,  upon  the  taking  of  such 
accounts,  should  appear  to  be  due  to  him,  and  that  (if  necessary) 
some  proper  person  or  persons  might  be  appointed  to  receive, 
collect,  and  get  in  the  debts  of  the  said  co-partnership. 

The  answer  of  the  defendant  admitted  the  first  partnership  for 
the  term  of  two  years,  and  the  articles  upon  which  it  was  founded, 
and  submitted  that  the  bill  was  demurrable,  and  that,  mider 
Order  XXXVIII.  of  August,  1841,  the  defendant  was  not  bound  to 
answer  further.  The  plaintiff  took  exceptions  for  insufficiency, 
which  were  allowed  by  the  Master.  On  exceptions  to  the  Master's 
report, 

Mr.  Kenyan  Parker,  and  Mr.  Shee,  for  the  defendant,  in 
support  of  the  exceptions  to  the  Master's  report,  [cited  Loscombe  v. 
Russell  (l).  Waters  v.  Taylor  (2),  Forman  v.  Homfray  (a),  Goodman 
v.  Whitcomb(4),  Marshall  v.  Colman(6),  Vansandau  v.  Moore  (e), 
Pigott  V.  Bagley  (7),  KnebeU  v.  White  (s),  and  other  cases] . 

[  390  ]  Mr.  Romilly,  and  Mr.  Glasse,  for  the  plaintiff,  in  support  of 

the  Master's  certificate  of  insufficiency  : 

In  the  recent  case  of  Miles  v.  Thomas  (9),  the  Yicb-Chancbllob 
OF  England  expressed  his  opinion  to  be,  that  the  Court  ought  to 
interfere  in  partnership  cases,  though  no  dissolution  was  prayed, 
if  the  object  of  the  suit  was  to  protect  the  partnership  property 
from  destruction  by  any  of  the  partners.  [They  cited  Goodman  v. 
Wliitcomh  (lo),  Richards  v.  Davies  (ii),  Harrison  v.  Armitage  (12), 

(1)  3  E.  R.  83  (4  Sim.  8).  (8)  47  R.  R.  329  (2  Y.  &  C.  Ex.  Eq. 

(2)  13  R.  R.  91  (15  Ve8.  10).  15). 

(3)  13  R.  R.  115  (2  V.  &,  B.  329).  (9)  47  R.  R.  320  (9  Sim.  609). 

(4)  21  R.  R.  246  (1  Jac.  &  W.  589).  (10)  21  R.  R.  246  (1  Jac,  &  W.  593). 

(5)  22  R.  R.  116  (2  Jac.  &  W.  266).  (11)  34  R.  R.  Ill  (2  Run.  &  My. 

(6)  25  R.  R.  100  (1  Ru88.  441).  347). 

(7)  29  R.  R.  850  (M'Clel.  &  T.  569).  (12)  20  R.  R.  284  (4  Madd.  143). 
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JVallworth  v.  Holt  (i),  'Taylor  v.  Dacis  (2),  Chappie  v.  Cadell  (3),  and  Fairthornk 
other  cases.]  Wbston. 

Th£  YiCE-ChAMCELLOB  :  March  2Z, 

This  is  a  suit  between  two  partners.  The  bill  alleges  a  partner-  [  S9i  ] 
ship,  which  will  not  expire  until  April,  1847,  and  it  prays  that  the 
accounts  may  be  taken,  and  a  receiver  appointed  ;  but  it  does  not 
pray  a  dissolution.  The  defendant  did  not  demur  to  the  bill,  but 
answered  it ;  and  by  his  answer  he  admitted  the  formation  of  the 
partnership  for  the  original  term  of  two  years,  and  declined  to  give 
any  further  answer.  The  objection  to  answer  is  founded  upon  the 
38th  Order  of  August,  1841,  which,  where  the  bill  is  demurrable, 
enables  the  defendant  to  decline  answering  any  interrogatory,  or 
part  of  an  interrogatory,  from  answering  which  he  might  have 
protected  himself  by  demurrer.  The  Master  upon  exceptions 
reported  the  answer  to  be  insufficient,  and  the  case  comes  before 
me  upon  exceptions  to  the  Master's  report.  I  think  the  Master 
was  right. 

The  argument  for  the  defendant  turned  wholly  upon  the  pro- 
position, that  a  bill  praying  a  particular  account  is  demurrable, 
unless  the  bill  seeks  and  prays  a  dissolution  of  the  partnership ; 
in  support  of  which,  the  case  of  Loscomhe  v.  RvsseU,  and  the  cases 
there  cited,  were  relied  upon.  That  there  may  be  cases  to  which 
the  rule  there  laid  down  is  applicable,  I  am  not  prepared  to  deny, 
but  the  law  as  laid  down  in  that  case  was  never  admitted  to  be 
a  rule  of  universal  application  :  Harrison  v.  Armitctge,  Rkhards  v. 
Davies.  And  the  unequivocal  expression  *of  the  opinion  of  Lord  [  '892  ] 
CoTTBNHAM  in  TayloT  v.  Davis  and  WaUworth  v.  Holt,  of  the  Vicb- 
Chancellor  of  England  in  Miles  v.  Thomas,  and  of  Lord  Langdalb 
in  Ri<:hardson  v.  Hastings,  shows  that  there  is  no  such  universal 
rale  at  the  present  day ;  and  I  cannot  but  add,  that  it  is  essential 
to  justice  that  no  such  universal  rule  should  be  sustained.  If  that 
were  the  rule  of  the  Court, — if  a  bill  in  no  case  would  lie  to  compel  a 
man  to  observe  the  covenants  of  a  partnership  deed, — it  is  obvious 
that  a  person  fraudulently  inclined  might,  of  his  mere  will  and 
pleasure,  compel  his  co-partner  to  submit  to  the  alternative  of 
dissolving  a  partnership,  or  ruin  him  by  a  continued  violation  of 
the  partnership  contract. 

The  question  before  me  is,  whether,  if  a  general  demurrer  had 


(1)  48  B.  B.  187  (4  My.  &  Or.  619). 

(2)  41  B.  B.  195  (4  L.  J.  (N.  S.)  Ch. 
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(3)  23  B.  B.  138  (Jacob,  537,  n.). 
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Faibthorne  been  pat  in  to  this  bill,  I  should  have  allowed  it.  I  have  no 
Weston.  hesitation  in  saying  that  I  should  have  overruled  such  a  demurrer. 
The  title  to  relief  does  not  depend  upon  any  particular  prayer 
which  the  bill  may  contain,  but  upon  the  whole  of  the  praver, 
including  that  for  general  relief,  taken  in  connexion  with  the 
allegations  in  the  bill.  Upon  the  allegations  of  this  bill,  the 
defendant,  for  the  fraudulent  purpose  of  compelling  the  plaintiff  to 
submit  to  a  dissolution  upon  very  injurious  terms,  is  violating  the 
partnership  contract,  and  the  object  of  the  bill  is  to  have  the 
benefit  of  the  partnership  articles  without  a  dissolution.  If  the 
allegations  of  the  bill  are  true,  some  accounts  must  be  directed.  I 
do  not  say  whether  they  would  be  directed  in  the  form  or  to  the 
extent  which  the  bill  prays ;  but,  if  the  case  made  by  the  plaintiff 
is  true,  he  is  clearly  entitled  to  some  relief,  and  to  that  relief  the 
right  to  discovery  and  to  have  accounts  taken  in  some  form  mast 
be  incidental.  This  is  not  a  case  for  only  a  partial  discovery ;  it 
is  a  case  in  which  the  plaintiff  has  a  right,  upon  the  allegations 
[  *39»  ]  of  his  bill,  to  call  for  an  answer  *from  the  defendant  to  the  charge, 
that  he  is  endeavouring  unjustly  to  force  the  plaintiff  to  submit 
to  a  dissolution.  It  is  unnecessary  to  say,  in  this  stage  of  the 
cause,  what  relief  may  be  given ;  it  is  sufficient  to  say  that  the 
Court  will  go  as  far  as  it  can  to  protect  the  rights  of  the  parties  ; 
and  I  have  no  doubt  that  it  may  interpose  to  support  as  well  as  to 
dissolve  a  partnership. 

I  have  several  times  had  occasion  to  say  that  the  38th  Order  of 
1841  applies  to  a  case  where  the  bill  is  generally  demurrable.  I 
know  it  was  meant  ho  to  apply.  It  is  said,  that  the  Masters 
entertain  doubts  whether  that  is  the  true  construction  of  the  Order, 
and  whether  they  have  any  right  to  inquire  whether  the  bill  is 
demurrable,  or  not,  and  that  they  think  it  is  confined  to  cases  where 
the  demurrer  would  lie  only  to  a  particular  question  ;  but  the  Order 
cannot  be  so  limited  ;  in  such  cases  the  defendant  might  by  answer 
have  declined  answering  before  the  Order  of  1841  was  made.  The 
Order  was  intended  to  meet  those  oppressive  cases  where  the 
defendant,  being  practically  obliged  to  give  some  discovery,  was, 
by  the  effect  of  the  technical  rule,  prevented  from  refusing  discovery 
to  any  part  of  the  bill,  although  part  of  such  discovery  might  be 
injurious  to  him  and  (where  the  bill  was  demurrable)  useless  to  the 
plaintiff.  At  the  same  time,  it  is  not  true  that  the  operation  of  the 
Order  is  to  overrule  the  law  as  to  demurrers.  The  defendant, 
having  once  answered,  has  so  far  pommitt^d  himself  that  the  case 
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must  go  lo  a  hearing.  But,  undoubtedh%  the  Order  was  not  meant 
io  effect  what  is  sometimes  attempted, — to  enable  the  defendant 
merely  to  pat  in  a  short  answer,  and  refuse  all  further  discovery. 
If  the  Court  should  find  such  an  use  of  the  Order  to  lead  to  incon- 
venience, it  may  be  a  question  whether  the  Order  ought  to  stand. 


Fairthorne 

r. 

Wkston. 


VISCOUNT  DOWNE   v.  MORKIS(l). 

(3  Hare,  394^410 ;  S.  C.  13  L.  J.  Ch.  337 ;  8  Jur.  486.) 

The  lord  of  a  manor  taking  by  escheat,  on  the  death  of  a  tenant  without 
heirs,  the  fee-simple  of  lands  holden  of  the  manor,  but  subject  to  a  demise 
by  way  of  mortgage  for  a  term  of  years  created  by  the  tenant,  is  entitled  in 
equity,  as  against  the  mortgagee,  to  redeem  the  term. 

Where  a  person  dies  seised  of  lands  which  he  has  not  by  will  charged 
with  his  debts,  the  statute  3  &  4  Will.  lY.  c  104,  makes  the  lands  them- 
selvee,  and  not  merely  the  estate  or  interest  of  such  person  in  the  lands, 
assets  for  the  payment  of  his  debts. 

Distinction  between  an  equity  of  redemption  and  a  mere  trust. 

Thomas  Stobebt,  being  seised  in  his  demesne  as  of  fee  of  three 
closes  of  land,  containing  about  twenty-four  acres,  situated  in  a 
place  called  Low-wood,  in  the  township  of  Glazedale,  and  parish  of 
Danby,  in  the  county  of  York,  demised  the  said  closes  to  John  Rigg, 
his  executors,  administrators,  and  assigns,  by  indenture  dated  the 
13th  of  May,  1805,  for  the  term  of  one  thousand  years,  at  a  pepper- 
corn rent,  by  way  of  mortgage,  with  a  proviso  for  making  void  the 
term  on  payment  by  Stobert,  his  heirs,  executors,  administrators, 
or  assigns,  to  Bigg,  his  executors,  administrators,  or  assigns,  of  the 
sum  of  400/.  and  interest  on  the  13th  of  November  then  next.  On 
the  13th  of  May,  1819,  the  400Z.  and  interest  were  paid  off,  and  a 
further  sum  of  300/,  was  advanced  to  Btobert  by  Ann  Rigg,  and  the 
premises  for  the  residue  of  the  term  were  assigned  to  her,  her 
executors,  administrators,  and  assigns,  by  way  of  mortgage,  subject 
to  a  proviso  for  re-assignment  thereof,  on  payment  by  Stobert,  his 
heirs,  executors,  administrators,  or  assigns,  unto  Ann  Rigg,  her 
executors,  administrators,  or  assigns,  of  700/.  and  interest  on  the 
13th  of  November  then  next. 

Stobert  died  in  March,  1830,  having  by  his  will  devised  the 
premises  to  William,  the  illegitimate  son  of  one  Sarah  Arrowsmith, 
his  heirs  and  assigns,  subject  to  the  mortgage.    W.  Arrowsmith, 
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after  entering  into  possession  of  the  premises  under  the  devise,  died 
in  November  (i),  1880,  a  bachelor,  intestate,  and  without  any  heir. 

Ann  Bigg,  the  mortgagee,  being  in  possession,  by  indenture  dated 
the  17th  of  April,  1889,  demised  the  premises  to  John  Bobertson, 
his  executors,  administrators,  and  assigns,  for  the  term  of  sixty-one 
years,  at  the  rent  of  82Z.  a  year ;  and  by  indenture  dated  the  16th 
of  June,  1840,  Ann  Bigg  assigned  to  James  Morris,  his  executors, 
administrators,  and  assigns,  the  mortgage  debt  of  700Z.  and  interest, 
and  the  said  premises,  subject,  to  such  right  of  redemption  as  the 
same  were  then  liable  to  by  virtue  of  the  indenture  of  the  13th  of 
May,  1805. 

The  plaintiff  claimed  to  be  lord,  and  seised  in  his  demesne  as  of 
fee  of  the  manor  of  Danby,  and  the  services  thereof,  and  to  be 
entitled  to  all  escheats  of  lands  and  hereditaments  within  and 
holden  of  such  manor  and  the  lord  thereof ;  and  the  bill,  which  was 
filed  against  Morris  and  Bobertson,  for  redemption,  alleged  that 
the  lands  comprised  in  the  mortgage  had  been  and  were  holden  of 
the  said  manor,  and  of  the  lords  thereof,  by  free  and  common 
socage,  and  the  tenants  and  freeholders  of  such  lands  had  been  and 
were  bound  to  do  suit  and  service  at  the  lords'  Courts,  held  at  the 
Castle  of  Danby;  and  that,  upon  the  death  of  Arrowsmith,  the 
plaintiff  became  entitled  by  escheat  to  the  said  lands,  and  the 
reversion  and  equity  of  redemption  thereof,  subject  to  the  term,  and 
the  mortgage  debt  and  interest.  The  bill  prayed  that  an  account 
might  be  taken  of  what  was  due  for  principal  and  interest  on  the 
mortgage,  the  plaintiff  offering  to  pay  the  same;  and  it  prayed, 
that,  upon  such  payment,  Morris  and  Bobertson  might  assign  the 
premises  to  the  plaintiff  for  the  residue  of  the  term,  and  deliver  up 
to  him  the  deeds  and  evidences  of  title. 

The  defendants,  by  their  answer,  denied  that  at  the  death  of 
Arrowsmith  the  mortgaged  premises  were  held  *of  the  manor  of 
Danby  and  the  lords  thereof,  and  insisted  that  they  were  held  in 
fee-simple,  and  not  of  any  manor.  They  also  denied,  that,  upon 
the  death  of  Arrowsmith  without  heir,  the  plaintiff  became  entitled 
by  escheat  to  the  premises,  and  the  reversion  and  equity  of  redemp- 
tion thereof,  subject  to  the  mortgage  debt  or  otherwise.  The 
defendant  Morris  said,  that  the  principal  sum  of  7002.  and  an  arrear 
of  interest  was  due  to  him  on  the  mortgage,  and  the  defendant 
Bobertson  claimed  the  benefit  of  the  lease  of  the  17th  of  April,  1839. 

(1)  The  bill  stated  a  different  date;  but  the  death  was  either  proyed  or 
admitted  to  be  in  November,  1830. 
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Evidence  was  entered  into  on  the  question,  whether  the  premises     Vibcoukt 
comprised  in  the  demise  were  holden  of  the  manor  and  of  the      ^^" 
plaintiff  as  the  lord.     At  the  hearing,  Mobws. 

^/f.  Russell  and  Mr.  James  Parker  were  heard  for  the  plaintiff ; 
and  3/r.  RomUly  and  Mr,  Wood,  for  the  defendants. 

No  decided  case  was  adduced  which  would  determine  the  question 
— of  the  right  of  the  lord  to  redeem  the  term  on  the  one  hand,  or 
the  right  of  the  mortgagee  to  hold  the  lands  by  virtue  of  the 
demise,  irredeemable  by  the  lord  on  the  other. 

[Yarioas  cases  which  were  cited  on  the  law  of  escheat  and  on  the 
nature  of  an  equity  of  redemption  are  referred  to  in  the  following 
judgment.] 

The  Vigb-Chancbllor  said,  that  the  points  made  by  the  defen-  Ajfrii  3. 
dants  might  most  conveniently  be  divided  into  two  :  First,  that  no  r"^  ^ 
subpoena  lay  for  the  lord,  claiming  by  escheat,  to  assert  a  mere 
equitable  title,  because  (it  was  said)  there  was  no  privity  between 
him  and  the  defendants ;  and,  secondly,  that  the  lands  comprised 
in  the  mortgage  were  not  proved  to  be  parcel  of  the  manor.  With 
respect  to  the  first  point,  he  said,  he  was  not  prepared  to  hold  that 
the  lord  was  not  entitled  to  redeem,  but  that  it  would  be  unneces- 
sary for  him  to  decide  that  poind,  if  the  case  of  Evans  v.  Brown  (i) 
was  well  decided. 

His  Honour  said,  that,  if  the  very  estate  and  interest  which  the 
lord  had  in  the  land  was  subject  to  the  defendants'  debt,  the  lord 
mast  have  a  right  to  discharge  that  estate  by  paying  the  debt ;  and 
if,  upon  that  principle,  he  paid  the  debt,  he  must  have  a  right  to 
the  securities  the  creditor  held  for  the  debt, — ^a  right  which,  in 
Burgess  v.  WheaU  (2),  Sir  Thomas  Clarke  appeared  to  have  thought 
would  belong  to  the  personal  representative  of  a  mortgagor  who 
should  die  without  heir,  even  as  against  a  mortgagee  in  fee  ;  and  if 
Evans  v.  Brown  were  well  decided,  the  statute  3  &  4  Will.  IV. 
c.  104,  had  in  fact  created  the  very  privity  between  the  lord  and  the 
termor,  the  want  of  which  was  the  foundation  of  this  part  of  the 
defence  in  the  present  case. 

Upon  the  question,  whether  Evans  v.  Broivn  was  well  determined, 

his  Honour  said,  that,  if  he  decidedly  differed  from  Lord  Langdale, 

it  would  be  his  duty  to  pursue  the  course  which  his  own  judgment 

should  dictate ;  but,  if  the  case  were  doubtful,  the  opinion  of  Lord 

(1)  59  K.  E.  426  (3  Beav.  114).  (2)  1  Eden,  177,  1  W.  Bl.  121. 
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Langdalb  ought  to  have  great  weight  with  him, — ^that  he  certainly 
*had  entertained  great  doubts  upon  the  case  of  Evans  v.  Brown, 
founded  principally  upon  these  considerations ;  where  an  Act  of 
Parliament  creates  a  new  right,  and  does  not  provide  a  remedy, 
it  is  left  to  Courts  of  justice  to  apply  to  the  case  such  remedies  as 
are  in  use  in  analogous  cases  ;  but  there  are  authorities,  that,  where 
an  Act  of  Parliament  creates  a  new  right,  and  at  the  same  time 
gives  a  specific  remedy  co-extensive  with  that  right,  the  party  to 
whom  the  right  is  given  has  no  remedy  but  that  which  the  Act 
gives.     The  question  upon  his  mind  had  been,  whether  the  latter 
rule  applied  in  Evans  v.  Brown^ — that,  if  the  statute  3  &  4  Will.  IV. 
c.  104,  had  charged  the  debts  of  the  tenant  emphatically  upon  his 
estate  or  interest  in  the  land,  and  not  upon  the  lands  themselves, 
the  question  would  have  arisen,  whether,  upon  the  determination 
of  the  estate  or  interest  of  the  tenant,  the  rights  of  the  creditors 
were  not  determined  also ;  or  whether  the  statute  was  not  a  Parlia- 
mentary alienation  of  so  much  of  the  debtor's  estate  or  interest  in 
the  land  as  was  necessary  to  satisfy  his  debts,  and  whether  such 
alienation  would  not  bind  the  lord,  whose  interests  were  clearly 
subject  to  the  alienation  of  the  tenant, — that  the  case,  however* 
was,  in  point  of  expression,  stronger  in  favour  of  the  creditor  than 
the  case  he  had  supposed, — that  there  was  ground  for  contending 
that  the  Act  made  the  lands  themselves  assets,  and  not  merely  the 
estate  or  interest  of  the  tenant  therein,  which  (unless  controlled  by 
the  context)  would  make  the  lands  assets,  into  whosesoever  hands 
they  should  come, — that  the  question,  therefore,  was  reduced  to 
this,  whether  the  notice  taken  in  the  statute  of  the  remedies  given 
against  the  heir  and  devisee  was  sufficient  to  control  the  larger 
effect  of  the  previous  words  which  made  the  lands  assets  generally, 
— that  these  remedies  did  not  appear  to  Lord  Langdale  to   be 
co-extensive  with   the  right   given   to  the    ♦creditors  under   the 
previous  words, — and  the  policy  of  the  Act  required  that  it  should 
be  construed  liberally  in  favour  of  creditors;  and  as  the  tenant 
might  have  charged  the  lands  with  his  debts  to  the  prejudice  of  the 
lord,  there  was  no  reason  why  the  Legislature  should  not  have 
intended  the  same  thing, — that,  in  a  case  so  circumstanced,  he  (the 
Vicb-Chancbllor)  should  not  oppose  any  doubt  of  his  own  to  the 
deliberate  judgment  of  Lord  Langdale,  but  should  follow  Evans  v. 
Brown  in  the  present  case. 


Mr.  Roinilhf  said,  that  Arrowsmith  died  in  November,  1880, 
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before  the  stat.  3  &  4  Will.  IV.  c.  104,  came  into  operation ;  and, 
therefore,  that  statute  would  not  apply  to  the  present  case. 

The  Yice-Changellob  said,  that  this  point  had  not  been  hitherto 
suggested.     The  date  of  Arrowsmith's  death  had  not  once  been 
mentioned.     Mr,  James  Parker  had  argued  upon  the  statute  as 
expounded  in  Evans  v.  Brown^  *^  that  the  lord,  by  escheat,  takes 
the  lands,  subject  to  debts,  as  assets ;  and  that,  if  the  lord  could  not 
redeem   the  term,  it  would  follow  that  this  creditor  might  claim 
payment  of  the  mortgage  debt  (out  of  the  lands  in  question  in  the 
hands   of  the  lord)  and  also  keep  the  term.*'     In  answer  to  this 
argument   the  counsel   for  the    defendants   had    questioned    the 
decision  in  Evans  v.  Brown,  and  had  emphatically  called  upon  him 
to  exercise  his  own  judgment  upon  the  construction  of  the  statute, 
insisting  that  the  case  depended  upon  the  wording  of  the  statute. 
The  point  now  made  was  not  suggested  in  the  argument,  but  it  was 
admitted,  (as  he  understood),  that  the  case  of  Evans  v.  Brawn,  if 
well    decided,  pressed   the  defendants, — an  argument  which  was 
beside  the  question  if  Arrowsmith  died  ^before  the  statute.     If  the 
point  must  be  decided  independently  of  the  statute  8  &  4  Will.  IV. 
c.  104,  he  should  have  Uttle  hesitation  now  in  saying  what  his  con- 
clusion would  be ;  but,  in  order  that  his  reasons  might  distinctly 
appear,  the  cause  should  be  in  the  paper  for  judgment  at  the  next 
sitting  of  the  Court. 

The  Vicb-Chancbllor  : 

I  understand  it  to  be  now  admitted  by  both  parties,  that,  by  reason 
of  the  date  of  Arrowsmith's  death,  the  statute  8  &  4  Will.  IV. 
c.  104,  does  not  apply  to  the  present  case ;  and  that  I  must  decide 
this  cause  without  being  able,  as  I  certainly  desired,  to  found  my 
judgment  upon  the  authority  of  a  case  already  decided. 

The  plaintiff  is  lord  of  the  manor  of  Danby.  The  defendant 
Morris  is  in  possession  of  lands  lying  within  the  ambit  of  the 
manor,  as  mortgagee  of  those  lands  for  a  term  of  years  created  by 
one  Stobert,  who  at  the  time  of  making  the  mortgage  was  tenant 
in  fee-simple  of  the  same  lands.  Stobert,  the  mortgagor,  died  in 
1829,  having  by  will  devised  the  freehold,  subject  to  the  term,  to 
one  Arrowsmith.  Arrowsmith,  having  become  seised  of  the  lands, 
died  without  heirs  (as  it  now  appears,  in  November,  1880).  The 
plaintiff  says,  that  the  lands  comprised  in  the  term  are  parcel 
of  the  freehold  of  the  manor  of  Danby,  and  were  holden  of  him  by 
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fealty, — that,  by  the  death  of  Arrowsmith  intestate  and  withoat 
heir,  the  lands  escheated  to  the  lord,  and  he  files  his  bill  to  redeem 
the  mortgage.  The  defendant's  proposition  that  a  subpcena  in  no 
case  lies  for  the  lord  by  escheat  in  assertion  of  a  mere  equitable 
title,  or,  in  other  words,  that  this  Court  could  only  have  regard  to 
the  dry  legal  rights  of  the  parties,  may  be  consistent  with  the 
decision  in  Burgess  v.  Wheate,  *and  (if  established)  might,  perhaps, 
dispose  of  the  present  case;  for  an  equity  of  redemption  is  certainly 
a  title  in  equity  which  cannot  be  asserted  except  by  subpcma.  Bat 
the  decision  in  Burgess  v.  Wheate  did  not  require,  and  certainly  did 
not  involve,  any  such  general  proposition.  In  that  case  there  was 
no  escheat  at  law.  The  object  of  that  suit  was  to  have  it  declared, 
that,  where  a  cestui  que  trust  in  fee  died  without  heir,  the  lands 
escheated  in  equity  ;  and  the  Court  denied  it.  In  this  case  there 
is  an  escheat  at  law.  The  lands  have  escheated  to  the  lord,  subject 
to  a  mortgage  term  of  years,  created  by  a  late  tenant  of  the  fee,  and 
the  fee-simple  at  law  is  now  vested  in  the  lord.  The  question  is 
not  whether  there  can  be  an  escheat  in  equity,  where  there  is  none 
at  law  ;  but  whether,  in  the  case  of  an  escheat  at  law  subject  to  a 
mortgage  term,  the  relative  positions  of  the  lord  by  escheat  and  the 
termor  are  not  the  same  in  equity  as  were  those  of  the  late  tenant 
in  fee  and  the  termor.  Burgess  v.  Wheate  did  not  decide  that  no 
equitable  interests  would,  in  any  case,  follow  an  escheat  at  law  ;  it 
decided  only,  that,  where  there  was  no  escheat  at  law,  there  was 
none  in  equity. 

That  I  may  not  be  supposed  to  have  overlooked  the  defendant's 
argument  upon  the  point,  I  observe  in  passing,  that,  in  considering 
this  case,  I  have  kept  steadily  in  view  the  proposition,  so  much 
pressed  upon  my  attention  by  the  defendant's  counsel,  that  the 
estate  which  the  lord  takes  by  escheat  is  not  that  estate  which  the 
tenant  had.  The  lord  takes  in  reversion.  He  resumes  the  posses- 
sion of  the  land  upon  the  determination  of  the  grant  to  the  tenant. 
His  estate  is  the  old  fee,  of  which  he  becomes  seised  in  possession 
upon  the  extinction  of  the  tenancy.  But,  giving  the  defendant  the 
benefit  of  his  proposition,  as  to  the  tenant's  estate,  is  it  true,  that, 
*when  the  lord,  by  force  of  his  legal  right,  thus  resumes  the  lands 
upon  the  determination  of  the  estate  of  the  tenant  of  the  freehold, 
no  equity  whatever,  which  remained  in  the  tenant,  can  pass  to  the 
lord  ?  If  a  tenant  in  fee-simple,  being  entitled  to  the  benefit  of  an 
attendant  term  of  years,  dies  without  heir,  and  the  lands  escheat, 
can  the  trustee  of  the  term  hold  the  lands  as  against   the  lord 
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daring  the  continuance  of  the  term,  or,  will  not  a  subpoena  lie  in 
this  Court  to  give  the  lord  the  benefit  of  the  term  ?    In  Thruxton's 
case  (i)  the  judgment  of  the  Lord  Chancellor  was  clearly  expressed 
in  favour  of  the  lord  by  escheat.     In  the  last  edition  of  Sir  E.  B. 
Sugden's  Treatise  on  Vendors  and  Purchasers,  a  clear  and  decided 
opinion,  in  accordance  with  Thruxton's  case,  is  expressed ;  and  I 
clearly  understand  Mr.  Sanders  to  be  of  the  same  opinion  (2).    And 
when  I  advert  to  the  decisions  of  this  Court  with  respect  to  atten- 
dant terms,  I  cannot  understand  why  the  lord  by  escheat  should 
be  excluded  from  the  benefit  of  such  an  interest.     In  Burgess  v. 
IVheate,  I  think,  neither  Sir  Thomas  Clarke  nor  the  Lord  Keeper 
expressed  any  disapprobation  of  Thruxton's  case ;  the  Lord  Chief 
Justice,  of  course,  approved  it.     In  speaking  of  attendant  terms. 
Sir   Thomas  Clarke,  after   saying  that  the  right  of   the  lord  to 
distrain  was  as  incident  to  his  reversion,  and  not  as  heir,  says, 
*'  And  this  answers  another  observation,  that  the  lord  may  take 
the  benefit  of  a  term  limited  to  the  owner  and  his  heirs :  but  the 
answer  is,  he  does  not  take  it  as  heir;  but,  where  he  takes  the 
inheritance  as  escheated,  he  takes  the  term  as  attendant  upon 
and  following  the  fate  of  the   inheritance;    according  to  Sands' 
case  (3),  PawletVs  case  (4),  and  Lord  Jefferies*  determination"  (5). 
Thruxttm'B  case,  if  law,  destroys  *altogether  the  integrity  of  the 
defendant's  proposition,  that  a  subpoena  will,  in  no  case,  lie  for  a 
lord  by  escheat,  and  is  an  authority  in  point  for  the  plaintiff.     I  do 
not  say,  that  I  should  myself  have  originated  such  a  decision  as 
Thruxton's  case;  nor  whether  a  different  decision  might  not  have 
been   more  in  accordance  with  abstract  legal  reasoning.      It  is 
enough  for  me  to  say,  that  it  is  a  decision  of  the  Lord  Chancellor, 
subsequently  recognized  by  text-writers  of  the  greatest  learning 
and  experience  ;  and  that  it  is  far  better  to  uphold  such  a  decision 
than  risk  the  possible  consequences  of  disturbing  titles  and  the 
practice    of    conveyancers   by   impugning    it,    only   to    satisfy  a 
principle  of  abstract  reasoning.      The  laws  of  real  property  do, 
in  many  cases,  depend  upon  arbitrary  decisions,  which  it  would  be 
impossible  to  reconcile  with  dry  legal  reasoning.     It  is  not,  there- 
fore, as  I  view  it,  a  question  for  me  at  this  day,  whether  an  escheat 
may  not  carry  with  it  some  equitable  rights  and  incidents  ;  but  the 
question,  is,  what  equitable  rights  and  incidents  it  will  carry  with 
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it.  Whether  the  equity  of  redemption  of  a  term  of  years  will 
not  pass  with  the  freehold  to  the  lord  to  whom  the  freehold  has 
escheated,  just  as  the  equity  of  the  attendant  term  will  pass  to  him. 
Now,  what  is  the  nature  of  an  equity  of  redemption  in  the  con- 
templation of  a  court  of  equity?  In  Paivlett  v.  Attorney 'G€nerai{\)y 
Lord  Hale,  for  the  purpose  of  showing,  that,  where  an  estate 
escheats  at  law  by  the  death  of  the  mortgagee  without  heirs,  the 
mortgagor  may  redeem  the  mortgage,  distinguishes  an  equity  of 
redemption  from  a  trust.  He  says,  the  equity  of  redemption  is  not 
a  mere  trust,  but  a  "title  in  equity ''(2);  and  again,  "A  power 
of  redemption  is  an  equitable  right  inherent  in  the  land,  and  binds 
all  persons,  in  the  post,  or  otherwise.  Because  it  is  an  ancient 
right,  which  the  *party  is  entitled  to  in  equity.  And,  although  by 
the  escheat  the  tenure  is  extinguished,  that  will  be  nothing  to  the 
purpose  "  (3) ;  and  Baron  Atkyn  was  strongly  of  the  same  opinion. 
Lord  Nottingham  also  said,  *'  An  equity  of  redemption  charges  the 
land,  not  a  trust "  (4).  Lord  Hardwickb,  in  Cashorne  v.  Scaiie^ 
describes  an  equity  of  redemption  as  an  estate  in  the  land,  and 
observes,  that  it  cannot  be  considered  as  a  mere  right  only  (a)  ; 
and  Lord  Eldon,  in  Tucker  v.  Thurstan,  adverting  to  the  nature  of 
equitable  interests,  mentions  a  trust  estate,  as  contrasted  with  an 
equity  of  redemption,  which,  he  adds,  are  in  many  respects  most 
materially  different  (6).  It  is  the  land  which  in  these  cases  is  said 
to  be  bound.  I  do  not  understand  any  of  the  Judges  in  Burgess  v. 
Wkeate  to  have  expressed  an  opinion  adverse  to  what  Lord  HaIiS 
says,  in  the  case  in  Hardres,  as  to  the  nature  of  an  equity  of 
redemption.  In  that  part  of  Sir  Thomas  Clarke's  judgment  (7) 
in  which  he  distinguishes  Sands*  case  from  Pawlett  v.  Attorney- 
General,  as  well  as  in  a  subsequent  part  of  the  judgment  (8),  he 
appears  to  me  to  approve  of  Lord  Hale's  distinction,  and  to  say 
that  Lord  Nottingham  approved  of  it  also.  Lord  Mansfibld 
certainly  approved  of  what  Lord  Hale  said  in  Pawlett's  case  ; 
and  the  Lord  Keeper,  although  he  said  he  believed  that  what 
Lord  Hale  laid  down,  and  Baron  Atkyn  approved  in  PaivUtt's 
case,  had  never  been  decided,  remarked,  that  he  hoped  the  law  was 
so  settled,  and  added,  *'  A  mortgage  is  an  assignment  on  condition  ; 
the  condition  being  performed,  the  conveyance  is  void  ab  initio. 


(1)  Hardr.  465. 

(2)  Id,  467. 

(3)  Id.  469. 
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£qnity  dispenses  with  the  time,  and  when  the  money  is  paid,  the 

conveyance  is  void  in  equity  and  conscience."     This  is  very  little 

like  a  disapprobation  of  Lord  Halb*s  doctrine  as  to  the  nature  of 

an  equity  of  redemption.     *Now,  I  do  not  cite  Paivlett's  case  as  an 

authority  for  the  proposition,  that,  in  the  case  of  the  death  without 

heirs  of  a  mortgagor  being  tenant  in  fee-simple  of  the  equity  of 

redemption,  the  equity  of  redemption  in  fee-simple  would  escheat 

to  the  lord ;  it  may  be  taken  for  granted  that  such  an  interest 

would  not  escheat  (i).     But  I  cite  the  case  for  the  two-fold  purpose 

of  showing,  first,  what,  according  to  very  high  authority,  is  the 

nature  of  an  equity  of  redemption  as  distinguished  from  a  trust, 

and  that  arguments  drawn  from  the  Statute  of  Uses  which  may 

apply  to  a  trust,  do  not  necessarily  apply  to  an  equity  of  redemption  ; 

and,  secondly,  for  the  important  purpose  of  showing,  that  the  strict 

rules  of  dry  legal  reasoning  are  not  absolutely  conclusive  in  all  cases 

of  escheat ;  that  there  are  cases  besides  that  of  the  trustee  of  an 

attendant  term,  in  which  strictly  legal  rights,  depending  upon  the 

law   of  escheat,  are  controlled  in  equity.     Pawletfs  case  is  an 

authority,  that,  in  the  case  of  an  escheat  of  the  legal  fee  by  the  death 

of  the  mortgagee  without  heirs,  equity  will  qualify  the  strictly  legal 

rights  of  the  lord ;  and  that  the  defendant's  argument  is  not  well 

founded,  that,  in  the  case  of  an  escheat,  this  Court,  at  the  present 

day,  is  to  inquire  into  the  common  law  of  the  case,  and  nothing  more. 

But,  without  relying  upon  PawletVs  case  (which  is  not  essential 

to  my  judgment  in  this  case),  is  not  the  equity  of  redemption  Sf  a 

term  of  years  an  estate  or  interest  which  will  pass  to  the  lord,  who 

acquires  the  fee- simple  by  escheat?    The  purely  legal  rights  of  the 

lord  are  traced  with  minuteness  in  the  judgments  in  Burgess  v. 

Wheatef  beginning  with  the  period  when  the  tenant  could  not  alien 

without  the  license  of  the  lord,  down  to  the  period  when  the  tenant 

acquired  what  he  now  enjoys — an  absolute  right  of  alienation 

without  license,  together  with  the  right  of  his  widow  to  dower. 

But,  notwithstanding  *these  large  powers  of  alienation,  whatever 

portion  of  the  original  gi*ant  the  tenant  retains  at  the  time  of  his 

death  without  heirs,  that  the  lord  may  claim  by  escheat.    I  do  not 

include  possibilities,  or  conditions  strictly  so  called,  or  rights  of 

action,  which  could  not  be  granted.    But,  as  a  general  proposition, 

whatever  estate  or  benefit  the  tenant  retains,  which  would  have 

passed  to  his  heirs,  if  he  had  any,  and  which  could  be  the  subject 

(1)  But  now  see  the  Intestates'  Estates  Act,  1884,  s.  4,  referred  to  before 
in  the  note  at  p.  347.— O.  A.  S. 
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of  grant,  that  the  lord  by  escheat  may  claim.  Where  the  tenant 
retains  any  parcel  of  the  specific  subject  of  the  original  grant,  the 
right  of  the  lord  requires  no  circumlocution  to  define  it :  he  takes 
it  strictly  as  an  escheat.  Where,  however,  the  very  subject  of  the 
original  grant  has  been  aliened,  and  the  tei^nt,  as  a  consideration 
for  the  alienation,  has  reserved  to  himself  something  different  from 
the  subject  of  the  original  grant,  such  as  a  rent,  there  the  books 
qualify  the  expressions  by  which  the  rights  of  the  lord  by  escheat 
are  described,  and  he  is  said  to  take  tanquam  hares,  and  is  some- 
times called  an  assign  in  law(i).  These  principles  were  not 
disputed  as  regards  a  legal  estate  or  interest  remaining  in  the 
tenant  at  the  time  of  the  escheat.  Now,  an  equity  of  redemption 
is  in  all  respects  an  interest  of  the  nature  of  those  which  at  law 
would  pass  to  the  lord  by  escheat ;  it  is  an  estate  or  interest  in  the 
land,  reserved  or  retained  by  the  tenant,  vested  in  him  at  the  time 
of  his  death  without  heir,  which  would  descend  to  his  heir  if  he 
had  one,  and  which  may  be  the  subject  of  grant.  Every  analogy, 
therefore,  is  in  favour  of  the  lord,  and  his  claim  should  prevail, 
unless  the  proposition  be  true,  that  no  subpoena  lies  for  his  benefit, 
and  that  this  Court  can  have  regard  only  to  the  dry  legal  rights  of 
the  lord.  That  this  is  not  true  I  have  already  shown,  by  the  case 
of  attendant  terms;  and  the  case  of  Pawlett  v.  ^Attomey-Oeneraly 
the  observations  of  the  Court  upon  that  case  in  Burgess  v.  Whtate^ 
and  the  other  cases  I  have  referred  to,  are,  in  principle,  authorities 
for' the  same  conclusion.  If  the  lord,  taking  the  freehold  by 
escheat,  may  claim  an  attendant  term,  where  is  the  principle  for 
saying  he  shall  not,  in  this  case,  take  the  freehold  in  every  respect 
as  the  tenant  held  it,  quoad  his  estate  in  the  land  ?  The  equity  of 
redemption  is  an  estate  in  the  land,  not  aliened.  The  equitable 
interest  in  an  attendant  term  will  pass  t^  the  lord  with  the  legal 
freehold.  Why  should  not  an  escheat  of  the  freehold  carry  with  it 
the  mortgagor's  estate  in  the  land,  and  the  right  to  make  the  term 
attendant  by  paying  the  mortgage  money?  Why  is  the  legal 
estate,  which,  in  this  case,  the  lord  takes  without  the  aid  of  this 
Court,  not  to  draw  to  it  this  particular  equitable  interest  ?  If  the 
trustee  of  an  attendant  term  cannot  hold  that  interest  for  his  own 
benefit,  why  should  the  mortgagee  be  in  a  different  position  ?  I 
agree  with  the  Vice-Chancellor  of  England,  in  Taylor  v.  Haygarth, 
that  Burgess  v.  Wheate  binds  this  Court.  But  Burgess  v.  Wheate 
stops  far  short  of  the  defendant's  proposition  in  the  present  case, 
(1)  Litt.  S  348;  Co.  Litt.  215  b. 


VOL.  liXIV. 


1844.     CH.     3  HAEE,  408—410. 


357 


and  the  passages  I  have  quoted  from  the  judgments  in  that  case, 
with  others  which  might  be  cited,  show  that  Sir  Thomas  Glabkb 
and  the  Lobd  Eeepeb  did  not  mean  to  decide  that  a  mbpcsna 
would  in  no  case  lie  for  a  lord  by  escheat.  It  is  one  thing  to  say, 
that,  where  the  tenant  has  aliened  his  whole  estate  at  law,  and 
thereby  ceased  to  be  tenant,  there  shall  be  no  escheat  on  his  death 
without  heirs ;  and  another  to  say,  that  the  lord,  taking  lands  by 
escheat,  is  bound  by  an  alienation  of  the  tenant  for  a  term  of 
years,  further  or  otherwise  than  the  tenant  himself  was  bound, 
hi  such  a  case  the  argument  of  Lord  Mansfielb,  in  Burgess  v. 
Wheate^  may  well  apply. 

It  was  said,  however,  that,  in  the  case  of  an  escheat  *by  the 
death  of  a  trustee,  all  equitable  interests  would  fail ;  and,  there- 
fore, the  lord  should  not  be  permitted  to  claim  equities.  To  what 
extent  the  former  proposition  was  true  at  the  time  Burgess  v. 
Wheate  was  decided,  I  need  not  inquire.  That  it  holds  for  all 
purposes  in  the  case  of  an  escheat,  on  the  death  without  heirs  of 
a  mortgagee  in  fee,  cannot,  of  course,  be  affirmed  {Pawlett  v. 
Attorney-General);  and,  if  it  were  so,  it  has  been  well  observed, 
that  "it  is  not  every  argument  in  law  or  in  logic  that  holds 
e  cony er so  "  (l). 

It  was  further  said,  that  the  equity  of  redemption  was  reserved 
to  the  mortgagee,  "his  heirs,  executors,  administrators,  and 
assigns ; "  and  that  the  lord  filled  none  of  these  characters.  My 
answer  is  that  the  lord  as  entitled  to  the  benefit  of  an  attendant 
term  under  a  like  form  of  limitation,  and  that  the  lord  is,  as 
I  before  observed,  for  the  purposes  of  taking  some  benefits  by 
escheat,  tanquam  hares  and  qivasi  an  assign, — a  form  of  expression 
which  appears  to  have  been  adopted  to  avoid  the  harshness  of  dry 
technical  reasoning,  in  the  cases  to  which  it  was  first  applied. 

It  was  also  said,  that  the  lord  might  put  in  a  new  tenant  of  the 
freehold,  and  thereby  get  the  same  services  he  had  from  his  old 
tenant.  To  this  the  retort  was  obvious  and  decisive — that  the 
mortgagee  may  receive  his  principal  and  interest  and  costs,  and 
thereby  get  all  he  contracted  for.  There  is  certainly  nothing  in 
this  argument  which  will  apply  with  more  force  to  one  party  than 
to  the  other. 

Upon  the  whole,  deferring  entirely  to  the  authority  of  Burgess 
V.  WktaUy  I  think  this  case  is  unaffected  by  it,  and  that  this 
is  a  case  in  which  I  am  bound    to    hold   *that  an  equitable 

(1)  1  Eden,  204. 
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right  of  this  nature,  inherent  in  the  land,  and  retained  by  the 
tenant  at  the  time  of  his  death  without  heirs,  which  would  have 
descended  upon  his  heirs,  and  which  might  be  the  subject  of 
grant,  passes  with  the  land  to  the  lord  claiming  by  escheat,  and 
may  be  enforced  in  this  Court  by  stibposna.  If  the  authorities 
I  have  referred  to  are  not  to  be  applied  to  a  case  like  this,  I 
think  their  application  must  be  negatived  by  a  higher  authority 
than  mine. 

It  is  not  necessary,  after  the  opinion  which  I  have  expressed, 
that  I  should  advert  to  the  analogies  relied  upon  by  the  plaintiff's 
counsel,  some  of  which — those,  for  example,  which  were  derived 
from  the  case  of  joint  tenants,  and  the  case  of  the  dowress — ^are 
not  unimportant.  And  if  we  go  back  to  early  times,  when  terms 
of  years  were  considered  as  mere  contracts,  perhaps  other  argu- 
ments might  be  found  in  favour  of  the  right  of  the  lord  as  the 
owner  of  the  freehold. 

On  the  other  question,  whether  the  lands  comprised  in  the 
mortgage  are  parcel  of  the  manor ;  or  whether  the  lands  have,  in 
fact,  escheated  to  the  lord,  which  the  defendants  deny,  it  appears 
to  me  in  the  state  of  the  evidence  in  the  cause  that  the  proper 
course  will  be  to  direct  an  issue. 
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WHITWORTH  V.  GAUGAIN(l). 

(3  Hare,  416—429;  S.  C.  13  L.  J.  Ch.  288;  8  Jur.  374 ;  affd.  1  Ph.  728—736; 
S.  C.  15  L.  J.  Ch.  433 ;  10  Jur.  531.) 

An  equitable  mortgagee  of  lands  is  entitled  in  equity  to  enforce  his 
charge  in  priority  to  a  creditor  of  the  mortgagor,  who.  without  notice  of 
the  equitable  mortgage,  has,  subsequently  thereto,  recovered  judgment 
against  the  mortgagor  and  obtained  actual  possession  of  the  lands  by  writ 
of  deffit  and  attornment  of  the  tenants. 

The  plaintiffs  were  bankers  at  Northampton,  and  George  Cooke, 
a  solicitor  of  that  town,  was  largely  indebted  to  them  upon  his 
banking  account.  On  the  22nd  of  April,  1889,  Cooke  obtained 
from  the  plaintiffs  a  further  advance  of  S,071{.  12^.,  and  gave  them 
his  promissory  note  for  the  payment  of  that  amount,  and  interest ; 
he  also,  at  the  same  time,  deposited  with  the  plaintiffs  the  title- 


(1)  Whether  in  the  case  of  land 
{Fyre  v.  McDovtU  (1861)  9  H.  L.  C. 
619),  or  in  the  case  of  personal  pro- 
perty (Badeley  v.  Consolidated  Batik 
(1886)  34  Ch.  D.  536.  affirmed  on  the 
point,  38  Ch.  D.  238,  57  L.  J.  Ch.  468, 


59  L.  T.  419),  an  execution  creditor  or 
garnishee  creditor  takes  subject  to  any 
prior  disposition  or  charge  created  by 
the  debtor,  see  note  to  Dearie  v.  Hall, 
27  E.  B.  p.  1.— 0.  A.  S. 
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deeds  of  two  closes  of  land,  situated  in  the  manor  of  Kingsthorpe,  Whitworth 
and  the  title-deeds  of  certain  messuages  and  land  in  the  parish  of     gauqain. 
St.  Sepulchre ;  and  signed  and  delivered  to  the  plaintiffs  the  following 
memorandum : 

"Be  it  remembered,  that,  on  the  22nd  of  April,  1839,  the  title- 
deeds  relating  to  four  messuages,  hereditaments,  and  premises, 
situate  in  the  Mounts,  in  the  town  of  Northampton,  late  the 
property  of  John  Wight ;  and  also  of  two  parcels  of  land,  situate 
at  Kingsthorpe,  late  the  property  of  John  Clarke,  Thomas 
Kichardson,  and  Elizabeth  *Johnson,  were  delivered  by  me,  [  '417  ] 
George  Cooke,  of  Northampton,  to  Messrs.  Charles  Whitworth  &  Son, 
bankers,  of  Northampton,  in  pledge,  to  secure  to  the  said  Messrs. 
Charles  Whitworth  &  Son,  and  the  survivor  of  them,  or  to  any 
future  partner  or  partners  interested  in  that  banking  establishment, 
his  or  their  executors,  administrators,  and  assigns,  the  repayment 
of  the  sum  of  3,0712.  12«.  this  day  lent  and  advanced  by  the  said 
Messrs.  Charles  Whitworth  &  Son  to  me  the  said  George  Cooke, 
and  interest  after  the  rate  of  51.  per  cent,  per  annum  ;  as  also  all 
and  every  sum  and  sums  of  money  which  they  the  said  bankers  or 
co-partners,  or  any  such  other  person  or  persons,  have  already 
or  shall  hereafter  at  any  time  lay  out,  pay,  or  advance  to  me  the 
said  George  Cooke,  or  become  in  anywise  liable  for  or  on  my 
account,  either  as  respects  any  bill  or  bills  of  exchange,  drafts, 
notes,  or  other  security  or  engagements  whatsoever,  and  interest 
for  the  same  sum  and  sums  of  money  so  lent  and  advanced,  and  to 
be  lent  and  advanced,  after  the  rate  of  51.  for  every  1002.,  by  the 
year.  And  I,  the  said  George  Cooke,  do  hereby  engage,  if  required, 
to  execute  any  legal  mortgage  or  other  security  of  the  said  premises 
and  land  to  the  said  Charles  Whitworth  &  Sons,  free  of  all 
expense. 

(Signed)        "  George  Cooke." 

On  the  16th  of  November,  1840,  two  actions  of  assumpsit  were 
commenced  against  Cooke,  one  by  Edward  Lewis  Mayor,  and  the 
other  by  the  defendant  George  Pell ;  and,  no  defence  being  made, 
interlocutory  judgment  was  signed  in  each  action.  On  the  28th  of 
November  Cooke  signed  two  several  cognovits^ — one  for  81. 15«.  lOd. 
costs,  and  957i.  16«.  4d.  debt,  in  the  action  brought  by  Mayor — 
and  the  other  for  81.  15s.  lOd.  costs,  and  4142.  IGs,  Id.  debt,  in  the 
action  by  Pell ;  and  the  respective  sums  were  thereby  made  pay- 
able on  the  Ist  *of  December,  1840:   the  sums  not  being  paid,       [*4i8] 


860  1844.     CH.     3  HARE,  418—419.  [r.r. 

Whitwortu  judgments  for  Mayor  and  Pell  were  signed  in  the  several  actions 
Gauoaik.  ^^  ^^^  2nd  of  December.  Upon  these  judgments  two  writs  of 
elegit  were  sued  out  by  Mayor  and  Pell  respectively,  one  of  which 
was  tested  on  the  19th  of  December,  and  the  other  on  the  21st  of 
December.  Warrants  to  execute  the  two  writs  were  delivered  to 
the  officers  of  the  Sheriff  of  Northamptonshire  on  the  28th  of 
December,  and,  in  pursuance  thereof,  inquisitions  were  had  of  the 
goods,  chattels,  lands,  and  tenements  of  Cooke.  On  the  30th  of 
December  the  sheriff's  officer  delivered  to  Mayor  legal  seisin  of  the 
closes  of  land  in  Kingsthorpe,  and  delivered  to  Pell  legal  seisin  of 
the  messuages  and  land  in  St.  Sepulchre  ;  and  the  tenants  of  the 
several  premises  thereupon  attorned  to  Mayor  and  Pell  respectively. 

On  the  3rd  of  February,  1841,  separate  Jiats  in  bankruptcy,  of 
that  date,  were  issued  against  Cooke  and  Mayor,  under  which  they 
were  declared  bankrupts.  The  defendant  Philip  Augustus  Gaugain 
was  appointed  the  assignee  of  the  estate  and  effects  of  Cooke ;  and 
the  defendant  Joseph  Mayor,  assignee  of  the  estate  and  effects  of 
Mayor. 

The  bill,  which  was  filed  on  the  17th  of  March,  1841,  charged, 
that  the  hereditaments  and  premises  comprised  in  the  said  title-deeds 
(together  with  a  policy  of  insurance  which  the  plaintiffs  also  held  as  a 
further  security)  were  wholly  inadequate  to  satisfy  the  sums  due  to 
them  by  virtue  of  such  equitable  lien.  The  bill  prayed,  that  an  account 
might  be  taken  of  what  was  due  to  the  plaintiffs  in  respect  of  their 
equitable  lien  upon  the  said  deeds  and  writings,  and  that  they  might 
be  declared  to  have  an  equitable  mortgage  upon  the  hereditaments 
and  premises,  and  to  be  entitled  to  priority  over  the  said  elegits 
[  *ii9  ]  *and  judgments  of  Mayor  and  Pell ;  that  the  hereditaments  and 
premises  included  in  the  plaintiffs'  said  equitable  mortgage  (and 
the  said  policy)  might  be  sold ;  and  out  of  the  proceeds  of  such 
sales,  the  said  debt  and  costs  of  the  plaintiffs  might  be  paid ;  and, 
if  the  same  should  be  insufficient,  that  the  plaintiffs  might  be 
admitted  to  prove  for  the  deficiency  against  the  estate  of  Cooke,  in 
the  bankruptcy.  The  bill  also  prayed  the  appointment  of  a  receiver, 
and  for  an  injunction. 

The  defendant  Pell,  by  his  answer,  denied  notice  of  the  plaintiffs' 
alleged  equitable  lien,  at  the  time  that  the  legal  seisin  of  the 
premises  was  delivered  to  him  under  the  elegit ;  and  he  insisted, 
that  he  was  entitled,  as  a  purchaser  for  valuable  consideration, 
without  notice,  to  the  full  benefit  at  law  of  the  elegit.  The 
defendant  Joseph  Mayor  claimed  the  benefit  of  like  circumstances 
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as    to   the  other  property,  on  behalf  of  the  estate  of  Mayor  the  Whitworth 

bankrupt.  Gauoain. 

«  «  «  «  » 

J/r.  Romilly  and  Mr,  Whitworth,  for  the  plaintiflfs.     »     *     * 

Mr,  Amierdon,  for  Gaugain,  the  assignee  of  Cooke.  [  421  ] 

Mr.  Walker  and  Mr.  Hall,  for  Joseph  Mayor,  the  assignee  of 
Mayor  the  bankrupt.     *     *     ♦ 

Mr.  Russell  and  Mr.  Terrell,  for  the  defendant  Pell.     *     ♦     ♦         [  422  ] 

[The  point  decided  in  this  case  is  now  so  "  clear  both  on  principle 
and  on  authority  *'  {Eyre  v.  McDowell)  that  it  is  unnecessary  to  state 
the  arguments  of  counsel  or  to  refer  to  the  cases  cited  by  them, 
some  of  which  are  mentioned  in  the  following  judgment.] 

Thb   ViCE-ChaNCBLLOR  :  April  3. 

The  plaintiffs,  in  this  case,  are  equitable  mortgagees  of  one  [  424  ] 
George  Cooke,  by  a  deposit  of  title-deeds  of  freehold  estates, 
accompanied  with  a  memorandum  in  writing,  explaining  that  the 
purpose  of  the  deposit  was  to  secure  a  then  existing  debt  and 
•future  advances.  That  memorandum  is  in  the  following  words. 
(His  Honour  stated  the  memorandum  (1).) 

To  explain  the  legal  effect  of  this  transaction  as  between  the 
plaintiffs  the  mortgagees,  and  Cooke  the  mortgagor,  I  shall  content 
myself  with  quoting  the  words  of  the  Lord  Chancellor  of  Ireland, 
in  the  case  of  Rolleston  v.  Morton  (2) :  "  If  a  man  has  power  to  charge 
certain  lands,  and  agrees  to  charge  them,  in  equity  he  has  actually 
charged  them ;  and  a  court  of  equity  will  execute  the  charge.**  No 
one,  I  apprehend,  could  seriously  contend  that  the  memorandum  in 
writing  above  set  forth  had  not  the  effect  of  charging  the  property 
as  between  the  mortgagees  and  the  mortgagor.  It  created  as  perfect 
an  equitable  charge  as  intention  and  act  can  possibly  create. 

The  defendants,  between  whom  and  the  plaintiffs  the  contest  in 
the  cause  exists,  are  judgment-creditors  of  George  Cooke,  whose 
judgments  were  entered  up  after  the  mortgage  to  the  plaintiffs,  and 
who  have  since,  by  means  of  eleyits,  obtained  actual  possession  of 
the  lands  comprised  in  the  mortgage ;  and  the  question  between 
them  is,  which  of  the  two  is  in  equity  to  be  preferred  to  the  other  ? 
In  considering  that  question  I  shall  here  repeat  what  I  have  on 

(1)  Ante,  p,  359.  (2)  1  Dr.  &  War.  195. 
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Whitworth  more  than  one  occasion  already  said  respecting  Lord  Cottbnham's 
gauoain.  judgment  when  this  cause  was  before  him  upon  motion  (i),  namely, 
[  *425  ]  that  I  am  *sati8fied  he  did  not  intend,  by  what  he  said,  finally  to 
decide  the  point  now  before  me.  However  strong  the  leaning  of 
his  mind  may  have  been  in  favour  of  the  judgment-creditor,  he  not 
only  did  not  intend  to  decide  it,  but  intended  that  it  should  be 
reserved.  And  I,  therefore,  consider  myself  not  only  at  liberty, 
but  bound  to  decide  the  cause  according  to  my  own  understanding 
of  the  law. 

Now,  if  the  question  be  not  decided  by  that  judgment,  I  have 
certainly  a  very  strong  opinion  upon  it.  The  more  I  consider  the 
case,  the  more  satisfied  I  feel  that  I  stated  the  general  principle 
correctly  in  Langton  v.  Horton  (2)  when  I  said  that  a  creditor  might, 
under  his  judgment,  take  in  execution  all  that  belonged  to  his 
debtor,  and  nothing  more.  He  stands  in  the  place  of  his  debtor. 
He  only  takes  the  property  of  his  debtor,  subject  to  every  liability 
under  which  the  debtor  himself  held  it.  First,  take  the  case  of  an 
ordinary  trust.  It  could  not  for  a  moment  be  contended  that  this 
Court  would  not  protect  the  interest  of  the  cestui  que  trust  against 
the  judgment-creditor  of  the  trustee.  The  judgment  of  Lord 
CoTTENHAM  in  Ncwlajids  v.  Paynter  (3)  is  decisive  upon  that  point, 
and  the  other  cases  cited  at  the  Bar  prove  the  same  thing. 
Secondly,  take  the  case  of  a  purchaser  for  value  before  convey- 
ance. Lodge  v.  Lyseley  (4)  is  an  authority,  if  authority  could  be 
wanting,  to  show  that  the  equitable  interest  of  such  a  party  will 
be  preferred  in  equity  to  the  claim  of  the  judgment-creditor  of  the 
vendor.  Again,  take  the  case  of  an  equitable  charge  to  pay  debts, 
or  legacies,  or  any  other  equitable  interest,  except  that  of  an  equit- 
able mortgagee,  and  I  apprehend  the  right  of  the  equitable  incum- 
brancer to  be  preferred  to  the  judgment-creditor  of  the  debtor,  in 
[  ♦426  ]  whom  the  legal  estate  in  the  *property  charged  might  be,  will  be, 
as  indeed  it  properly  was,  admitted.  And  if  such  equitable 
interests  are  thus  protected,  upon  what  principle  is  the  equitable 
mortgagee  to  be  excluded  from  the  like  protection  ?  Unless  I  mis- 
understand the  report  of  the  case  of  Williams  v.  Craddock  (6),  the 
counsel,  as  well  as  the  Court,  were  of  opinion,  that  an  interest  by 
way  of  equitable  mortgage  was  entitled  in  this  Court  to  the  same 
protection  against  judgments  as  other  equitable  claimants. 

(1)  For     a     receiver,     reported    in  (3)  48  li.  B.  131  (4  My.  &  Cr.  408). 
Cr.  &  Ph.  325.  (4)  4  Sim.  70. 

(2)  58  E.  R.  185,  Bee  p.  191  (1  Hare,  (5)  Id,  316. 
at  p.  560). 
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In  the  argument  of  this  case  both  parties  referred  to,  and  drew  Whitwobtm 
conclusions  from,   the  proposition,  that  in   a  court  of  equity  a     gauoaih. 
purchaser  for  value,  who  obtains  a  conveyance  of  the  legal  interest 
without  notice  of  an  equity  affecting  the  specific  subject  of  his 
purchase,  will,  in  equity,  as  at  law,  have  a  better  title  to  that 
subject  than  the  mere  equitable  claimant.     The  proposition  thus 
admitted,  and  necessarily  admitted,  by  both  parties,  is  pregnant 
with  consequences   which   go  a  great  way  towards  deciding  the 
question  now  before  me.    If  the  tenant  by  elegit  is  (as  was  argued) 
to  be  considered  as  a  purchaser  for  value  without  notice  under  a 
conveyance,  all  trusts,  and  all  equitable  interests  of  every  descrip- 
tion, must  be  subject  to  the  judgments  against  the  trustee.    For 
a  purchaser  for  value,  without  notice  from  a  fraudulent  trustee, 
having  got  the  legal  estate,  will  unquestionably  be  preferred  in 
equity  to  the  cestui  que  trust ;  and  it  appears  to  me  to  be  impossible, 
except  by  a  merely  arbitrary  decision,  to  distinguish  the  case  of  an 
ordinary  trust  or  other  equitable  interest  from  the  present,  in  con- 
sidering merely  the  effect  of  a  judgment  upon  it,  unless  it  can  be 
shown   that  the  interest  of  the  equitable  mortgagee  is,  for  the 
present  purpose,  distinguishable  from  that  of  an  ordinary  ^cestui       [  *427  ] 
que  trust.    Again,  it  follows,  conversely,  that,  if  the  equitable 
interest  of  an  ordinary  cestui  que  trust,  or  any  other  equitable 
interest,  is  not  subject  to  judgments  against  the  trustee,  though 
executed,  then  those  judgments,  though  executed,  are  not  analogous 
to  purchases  for  value.     In  other  words,  the  judgment  creditor  of 
a  trustee  is  not  a  purchaser  for  value  in  the  contemplation  of  a 
court  of  equity.     The  proposition,  that  a  judgment  creditor  is  a 
purchaser  for  value,  would  prove  too  much  for  the  defendants' 
puri>ose.     It  would  affect  all  equitable  interests  aUke. 

But  it  was  said  that  the  interest  of  an  equitable  mortgagee  was 
distinguishable  from  that  of  an  ordinary  cestui  que  trust,  and  other 
equitable  interests,  (charges,  for  example,  to  pay  debts  and  legacies 
paramount  the  title  of  the  debtor),  which  it  was  admitted  would  be 
preferred  in  equity, — that  the  interest  of  the  equitable  mortgagee 
was  imperfect, — that  of  the  cestui  que  trust  perfect.  In  what 
respect  is  the  interest  of  the  equitable  mortgagee  imperfect  ?  As 
between  the  mortgagor  and  mortgagee  it  is  absolute  and  complete. 
In  what  respect  is  it  imperfect  as  between  the  mortgagee  and  those 
who  claim  under  the  mortgagee,  and  his  creditors  by  judgment  ? 
The  interest  of  the  equitable  mortgagee  is  liable  to  be  defeated  by  a 
fraudulent  dealing  with  the  legal  estate,  and  in  that  respect,  no 
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Whitwobth  doubt,  it  is  imperfect.  But  that  is  an  infirmity  to  which  all  eqoit- 
Gauoaik.  Able  interests  are  subject ;  and  if  other  equitable  interests  are  to  be 
protected  against  judgments  obtained  against  the  trustee,  or  other 
party  in  whom  the  legal  estate  may  be,  why  is  the  interest  of  the 
equitable  mortgagee  to  be  unprotected  ?  The  debt  was  no  more 
contracted  upon  the  view  of  the  land  (if  that  were  material,  which 
I  think  it  is  not)  in  the  one  case  than  in  the  other. 
[428]  The  most  plausible  way  of  stating  the  case  in  favour  of  the 

judgment  creditor  is  by  supposing  his  right  to  be  founded  in  con- 
tract, and  not  to  be  the  result  of  a  proceeding  in  invitum ;  and  this, 
no  doubt,  may  be  the  truth  of  the  case,  when  the  judgment  is 
voluntarily  confessed;  and  I  paid  the  greatest  attention  to  the 
arguments  of  counsel  upon  that  point.  But,  admitting  that  view 
to  be  correct,  how  does  it  alter  the  case  ?  The  question  remains, — 
what  was  the  contract?  It  was  a  general  contract  for  a  judgment, 
and  the  fruits  of  a  judgment;  and  the  original  question,  therefore, 
— what  right  does  a  judgment  confer  ? — remains  wholly  untouched 
by  the  concession.  If  a  party  contracts  specifically  for  a  given 
property,  pays  the  purchase-money,  and  obtains  the  legal  title, 
without  notice  up  to  the  time  of  obtaining  the  conveyance,  as  well 
as  of  paying  his  money,  that  may  give  him  a  right  to  be  preferred 
to  an  equitable  claim  which  is  prior  in  point  of  time.  But  there  is 
no  principle  upon  which  a  court  of  justice  can  be  required  to  imply 
that  a  general  contract  to  give  a  judgment  is  a  contract  to  give  that 
which  does  not  belong  to  the  debtor.  If  the  trustee  were  to  confess 
a  judgment,  am  I  to  imply  that  it  amounts  to  a  specific  contract  to 
give  the  creditor  an  interest  in  that  which  belongs  to  the  cestui  que 
trust  ?  That  appears  to  me  to  be  the  true  distinction.  In  one  case 
the  party  contracts  for  a  specific  thing, — in  the  other  he  merely 
takes  a  judgment,  that  gives  him  nothing  more  than  a  right  to  that 
which  belongs  to  his  debtor. 

The  above  propositions,  which,  separately  taken,  I  believe  to  be 
unimpeachable,  will  be  found  to  meet  every  argument  that  was 
addressed  to  me  in  support  of  the  defendants'  case,  independently 
of  the  late  statutes. 

I  am  clear  that  the  late  statutes  makes  no  difference  in  the  case. 
L  '429  ]  So  far  as  the  judgment  creditor  claims  to  be  *a  mortgagee,  in 
writing,  under  the  statute,  he  is  posterior,  in  point  of  time,  to  the 
plaintiffs.  But  it  was  said  that  the  equity  of  the  judgment  creditor 
was  equal  to  that  of  the  equitable  mortgagee,  and  that  he  has,  by 
the  force  of  the  elegit  executed,  an  estate  at  law  in  addition  to  his 
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equitable  interest,  and  therefore  is  to  be  preferred.  I  need  not,  Whitwobth 
after  what  I  have  already  said,  proceed  to  expose  the  fallacy  of  this  GAuoAnr. 
argument :  it  takes  for  granted  the  whole  question  in  dispute. 
That  the  tenant  by  elegit  has  an  estate  in  that  which  he  may  law- 
fully take,  (that  which  belongs  to  his  debtor),  I  do  not  deny ;  but 
to  say,  that,  by  force  of  the  elegit,  he  acquires  a  rightful  interest,  in 
this  Court,  in  that  which  in  equity  does  not  belong  to  his  debtor,  is 
taking  the  whole  matter  in  contest  for  granted ;  the  whole  question 
being,  what  he  may  take. 

I  can  only  repeat,  that  it  appears  to  me  impossible,  except  upon 
the  most  arbitrary  distinction,  to  say  that  the  interests  of  an 
equitable  mortgagee  are  not  to  be  protected,  and  yet  that  protection 
is  to  be  afforded  to  the  interests  of  an  ordinary  cestui  que  trust  and 
other  equitable  interests.  I  do  not  go  into  the  reasoning  of  the 
cases  which  have  been  cited ;  all  of  them,  however,  appear  to  me 
to  support  the  view  I  have  taken.  If  my  judgment  cannot  be 
supported  upon  propositions  which  are  indisputable  in  themselves, 
— whether  properly  applicable  to  the  case,  or  not, — no  explanation 
I  can  give  of  the  cases  will  at  all  strengthen 'the  foundation  of  that 
judgment.  I  must  hold  that  the  plaintiffs  have  a  right  to  the 
payment  of  their  debt  out  of  the  estate  comprised  in  the  deed.  If 
there  is  any  difficulty  in  the  details  of  the  decree,  the  case  may  be 
mentioned  again. 

[The  defendants  appealed  from  this  decree,  as  reported  in  1 
Phillips,  p.  728,] 

Mr,  Romilly  and  Mr.  Whituorth  appeared  in  support  of  the         1846. 

^^^^^'  [  1  Phillips, 

728] 

Mr.  Widker,  Mr.  Russell,  and  Mr.  Terrell,  for  the  appellants. 

The  Lord  Chancellor: 

This  is  an  appeal  from  a  decree  of  Yice-Ghancellor  Wioram. 
The  only  question  is  whether  the  equitable  mortgagee  in  this  case 
is  entitled  to  priority  over  the  eUgits  and  judgments.  The  equitable 
mortgage  was  created  by  the  deposit  of  title-deeds,  accompanied 
by  a  memorandum  stating  that  they  were  deposited  to  secure  the 
repayment  of  money  lent,  and  containing  an  engagement  to 
execute,  if  required,  a  legal  mortgage  of  the  premises.  The 
judgments  were  obtained  several  months  after  the  date  of  the 
deposit.     Elegits  were  sued  out,  and  the  sheriff  delivered  legal 
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Whitwobth    seisin  of  the  premises.     *Upon  this  the  tenants  attorned.     The 

Gauoain.     defendants  had  no  notice  of  the  equitable  mortgage.     The  bill 

[  *729  ]      prayed,  among  other  things,  that  the  plaintiffs  might  be  declared 

to  have  an  equitable  mortgage  upon  the  premises,  and  to  be  entitled 

to  priority  over  the  elegits  and  judgments. 

By  the  equitable  mortgage  the  plaintiffs  acquired  a  special  lien 
upon  the  property  :  they  might,  through  the  medium  of  this  Court, 
have  compelled  a  sale  of  it  for  the  payment  of  their  debt,  or 
they  might,  by  virtue  of  the  engagement  for  that  purpose,  have 
obliged  their  mortgagor  to  convert  the  equitable  into  a  legal 
mortgage.  The  plaintiffs  had  thus  an  interest  in  the  premises 
to  the  amount  of  their  debt,  and  just  as  strong  an  interest, 
to  use  the  words  of  L.  C.  B.  Richards,  in  Casberd  v.  The 
Attorney 'General  {fy^  as  if  a  mortgage  had  been  executed.  What, 
then,  in  this  case  would  be  the  effect  of  the  judgments  and  the 
elegits  ? 

It  will  be  proper  to  consider  the  question,  first,  as  it  would 
have  stood  if  the  recent  Act,  1  &  2  Vict.  c.  110,  had  not  been 
passed,  and,  secondly,*  with  reference  to  the  provisions  of  that 
statute. 

A  judgment  has  relation  to  the  time  when  it  is  entered  up.  It 
will  not  affect  any  bona  fide  conveyance  made  for  value  before  that 
time,  for  it  only  attaches  upon  that  which  is  then,  or  afterwards 
becomes,  the  property  of  the  debtor.  But  the  rule  is  not  confined 
to  that  which  was  his  property  at  law.  If  it  is  charged  in  equity 
before  the  entry  of  the  judgment,  the  judgment  will  not  affect 
such  charge. 
[  730  ]  It  can  only  attach   upon   the  interest  which  remains  in   the 

debtor,  viz.  the  legal  estate  subject  to  the  equitable  charge.  Upon 
a  judgment  obtained  against  a  mere  trustee  a  court  of  equity  would 
never  permit  the  trust  property  to  be  applied  in  satisfaction  of  the 
judgment ;  and  for  the  same  reason,  if  the  property  is  subject  to  a 
trust  short  of  its  full  value,  the  judgment  can  only  in  equity  affect 
that  which  remains  after  the  trust  is  satisfied,  for  this  alone  is  the 
property  of  the  debtor.  In  the  case  put  by  the  Vicb-Chancellor 
of  an  estate  charged  with  the  payment  of  debts  or  legacies,  the 
creditor  of  the  owner  of  the  estate  so  charged  would  not  be  allowed 
to  sweep  away  the  whole  property,  and  defeat  the  claims  of  the 
creditors  and  legatees.  Many  other  similar  cases  might  be  stated 
showing  that,  as  well  in  the  instance  not  merely  of  express  trusts, 
(1)  20R.  E.  671  (6  Price,  411). 
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bat  of  trusts  in  the  view  of  a  coart  of  equity,  the  judgment  creditor  Whitwobth 
can  take  only  what  remains  in  the  trustee  after  satisfying  the  trusts     oaugatk. 
with  which  the  property  is  charged.     No  substantial  distinction 
ean  be  drawn  between  cases  of  this  nature  and  that  of  an  equitable 
mortgagee  whose  interest  in  the  property  is  recognised  in  a  court 
of  equity,  and  is  as  complete  and  as  sacred  as  that  of  the  mort- 
gagor.    The  case  of  Burgh  v.  Francis  (i),  was  that  of  a  mortgage 
in  fee,  without  livery.     The  mortgagor  died.      Judgments   were 
obtained  against  the  heir  upon  the  bond  debts  of  the  father.     Upon 
a  bill  filed  by  the  mortgagee,  it  was  decreed  that  ''  the  heir  should 
make  a  conveyance  to  the  mortgagee,  and  that  he  should  hold  till 
redemption  discharged  of  the  judgments.**     Lord  Nottingham  held 
"  the  heir  to  be  a  trustee  of  the  land  descended  charged  with  the 
equity  of  the  mortgage."     The  equitable  mortgage  in  that  case  was 
preferred  to  the  judgments.     So  in  the  Forum  Eomanum  (2),  it  is 
♦said  that,  "  if  A.  takes  a  mortgage  by  a  defective  conveyance,  and       [  *78i  ] 
B.  afterwards  obtains  judgment  upon   a  bond  debt  against  the 
mortgagor,  and  so  extends  the  mortgaged  lands,  there  a  court  of 
equity  will  relieve  A.  and  oblige  B.  to  supply  the  defect  in  the 
mortgage.     For  in  this  case  B.  was  only  a  bond  creditor,  and  his 
original  security  was  only  in  personam,  and  therefore  when   he 
betters  his  security  by  a  judgment  in  rem,  yet  this  shall  only  be  a 
lien  upon  the  land,  as  it  was  in  possession  of  the  mortgagor  or  his 
heir,  and  that  is  subject  to  a  mortgage  defective  at  law,  but  which 
was  good  in  equity."     In  the  case  of  Finch  v.  The  Earl  of  Win- 
Chelsea  (3),  it  was  said  that  "  if  one  contracted  to  buy  an  estate  and 
paid  his  purchase  money,  and  afterwards  the  person  who  agreed 
to  sell  acknowledged  a  judgment  or  statute  to  a  third  person  who 
had  no  notice,  yet  the  judgment  should  not  in  equity  affect  the 
estate,  because,  from  the  time  of  the  articles  and  payment  of  the 
money,  the  person  agreeing  to  sell  would  be  only  a  trustee  for  the 
intended  purchaser ;  "  which  was  admitted  and  affirmed  by  the  Lord 
Ghancbllob. 

If  such,  then,  be  the  efifect  of  the  judgment,  how  does  the  elegit 
operate  ?  By  stat.  18  Edw.  1.  c.  18,  "  when  a  debt  is  recovered, 
the  sheriff  shall  at  the  election  of  the  plaintiff  deliver  to  him  all 
the  chattels  of  the  debtor,  and  a  moiety  of  his  land,  until  the  debt 
be  levied  by  a  reasonable  extent."  The  land  of  which  a  moiety  is 
to  be  delivered,  is  the  land  that  is  bound  by  the  judgment.     The 

(1)  19  B.  R.  275  (3  Swanat.  636,  n.).  fl)  1  P.  Wma.  277, 

(2)  P.  228. 
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Whitwoeth  judgment  and  the  writ  are  in  this  respect  co-extensive.  If  this  is 
oauoaih.  so  in  law,  it  is  equally  so  in  equity.  The  equitable  interests  which 
prevail  against  the  judgment,  prevail  equally  against  the  writ. 
The  land  taken  will,  in  the  hands  of  the  judgment  creditor,  be 
[  ♦732  ]  liable  to  all  of  *the  equities,  to  which  it  was  subject  in  the  hands 
of  the  debtor,  as  were  not  bound  by  the  judgment.  It  would  be  of 
no  avail  to  protect  equitable  interests  against  a  judgment,  if  they 
were  not  also  protected  against  the  execution  founded  upon  the 
judgment.  In  the  case  of  Casberdv.  The  Attorney-General  {\\  an 
equitable  mortgage  was  allowed  to  prevail  against  an  extent  at  the 
suit  of  the  Crown.  It  is  true  that  in  that  case  the  Crown  was  not 
in  possession  of  the  legal  estate,  and  the  Chief  Baron  Bichards 
considered  that  if  the  legal  estate  had  been  in  the  Crown  there 
would  have  been  a  difficulty  in  doing  justice  to  the  plaintiff,  because 
there  are  no  equities  against  the  Crown.  But  it  is,  I  think,  clear, 
from  the  course  of  the  learned  Judge's  observations,  that  where  the 
difficulty  did  not  exist,  that  is,  in  a  case  between  subject  and  subject, 
the  possession  of  the  legal  estate  would,  in  his  judgment,  have  made 
no  difference,  and  that  the  execution  creditor  would  have  held  the 
estate  subject  to  the  equity,  and  as  a  trustee  for  the  equitable 
mortgagee.  In  Prior  v.  Penpraze  (2),  which  was  the  case  of  a 
defective  conveyance  upon  a  sale  by  the  ancestor  of  the  defendant, 
a  bill  was  filed  against  the  heir  and  another  to  supply  the  defect, 
and  to  restrain  a  creditor,  who  had  obtained  judgment  after  the 
sale,  from  suing  out  an  elegit.  The  creditor  demurred  to  the  bill, 
but  the  demurrer  was  overruled  by  the  Court.  In  the  passage 
from  the  Forum  Bomanum,  to  which  I  have  already  referred,  and 
where  it  is  said  that  the  Court  would  give  relief,  the  case  put  is 
that  of  a  judgment  followed  by  an  execution  under  which  the  lands 
had  been  actually  extended.  In  these  cases  the  execution  creditor, 
although  he  obtains  the  legal  estate,  holds  it  subject  to  all  such 
equities  as  are  not  affected  by  the  judgment. 
[  733  ]  The  same  rule  holds  in  the  case  of  an  extent  against  the  goods 

of  a  debtor  to  the  Crown ;  and  equitable  interests  in  those  goods 
are  respected.  Many  instances  are  referred  to  by  Patteson,  J.  in 
delivering  his  opinion  in  the  House  of  Lords  in  the  case  of  Giles  v. 
Grover  (8).  '*  It  is  conceded,"  he  says,  *'  that  the  Crown  cannot  avoid 
an  equitable  mortgage,  or  the  lien  of  a  factor,  or  of  a  wharfinger, 
or  a  bond  Jide  assignment  in  trust  for  the  benefit  of  creditors, 

(1)  20  R.  R.  671  (6  Price,  411).  (3)  36  R.  R.  at  p.  31  (1   CI.  &  Fin. 

(2)  4  Price,  99.  pp.  77,  78). 
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or  any  other  similar  aBsignment  or  charge,  because  they  are  created  Whitwobth 
when  the  debtor  has  legal  authority  and  power  to  create  them,  and     gauoain. 
they  attach  upon  the  goods  before  the  interest  of  the  Grown ;  and 
the  Grown  can  only  take  the  goods  subject  to  such  liabilities  as  the 
debtor  has  legally  created,"  * 

In  the  argument  on  the  part  of  the  defendant,  the  case  was  put 
upon  the  footing  of  a  purchaser  for  value  without  notice,  who  would 
be  preferred  to  a  prior  equitable  mortgagee.  But  a  distinction  in 
this  respect  has  always  been  made  between  a  judgment  obtained 
without  notice  of  a  previous  charge,  and  a  purchase  or  mortgage. 
In  the  case  already  mentioned  of  Burgh  v.  Francis,  judgments  had 
been  obtained,  but  they  were  not  allowed  to  prevail  against  the 
plaintiflF's  equity.  **  A  purchaser  without  notice  of  the  trust," 
Lord  Nottingham  observed,  "  may  be  free,  but  an  incumbrance  " 
(speaking  of  the  judgments)  "is  not  like  a  sale."  The  learned 
author  of  the  Forum  Bomanum  expresses  himself  to  the  same 
effect.  *'  In  the  case  of  a  judgment  creditor,"  he  says,  *'  the 
original  security  was  only  personal,  and  a  court  of  equity  will  not 
suffer  the  person  that  originally  lent  upon  the  security  of  land  to 
have  the  security  destroyed  by  one  who  did  not  lend  *upon  that  [  •734  ] 
security."  This  distinction  is  also  taken  in  the  case  of  Brace  v. 
The  Duchess  of  Marlborough  (i),  in  Taylor  v.  Wheeler  (2),  in  Sir  Simeon 
Stuarfs  case  (3),  and  in  many  other  cases. 

The  remaining  point  relates  to  the  recent  statute  1  &  2  Vict, 
c.  110,  and  to  its  effect  upon  this  question.  The  object  of  the  Act 
was  to  give  to  creditors  more  effectual  remedies  against  the  estate 
of  their  debtors.  Accordingly,  in  the  clause  respecting  the  elegit, 
it  ejiables  the  sheriff  to  deliver  the  whole  instead  of  a  moiety  of 
lands  of  the  debtor ;  and  the  writ  is  extended  to  copyhold  lands, 
and  other  descriptions  of  real  property  not  included  in  the  statute 
13  Edw.  I.  c.  18.  But  though  the  operation  of  the  writ  is  rendered 
more  extensive  against  the  property  of  the  debtor,  it  does  not 
appear  that  the  equitable  interests  in  the  property  so  taken  in 
execution  are  affected  by  the  Act,  or  that  the  law  in  this  respect 
has  been  varied.  **  The  sheriff,"  it  is  enacted,  **  may  make  and 
deUver  execution  of  the  lands  &c.  therein  mentioned,  in  like 
manner  as  he  may  now  do  of  one  moiety  of  the  lands,  of  any  person 
against  whom  a  writ  of  elegit  is  sued  out."  The  effect  of  the  execu- 
tion of  the  writ  upon  the  equitable  interests  to  which  the  land  may 

(1)  2  P.  Wms.  491.  (3)  Cited  3  Ves.  676. 

(2)  2  Vem.  564.. 
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Whitwobth  be  subject  remains  the  same  as  before  the  passing  of  the  Act  The 
GAuaAiN.  only  other  clause  material  to  be  adverted  to  is  that  which  relates  to 
judgments.  It  is  enacted,  "That  a  judgment  shall  operate  as  a 
charge  upon  the  property  therein  described,  to  which  the  debtor 
shall  at  the  time  of  entering  up  the  judgment,  or  at  any  time  after- 
wards, be  entitled  for  any  estate  or  interest  whatever  at  law,  or  in 
equity,  or  over  which  he  shall  have  an  unfettered  power  of  disposing 
[  •736  ]  for  his  own  *benefit."  It  is  also  enacted  "  That  the  judgment 
creditor  shall  have  the  same  remedy  in  a  court  of  equity  against 
the  property  so  charged,  as  if  the  charge  had  been  made  by  an 
agreement  in  writing.'*  The  effect  of  this  statute  is  not  only  to 
make  the  judgment  attach  upon  property  which  was  not  before 
bound  by  it,  but  also  to  give  it  the  force  of  an  express  charge. 
With  respect  to  the  former  provision,  although  the  judgment  may 
affect  a  greater  extent  of  property  belonging  to  the  debtor,  there  is 
nothing  to  vary  the  rule  as  to  the  equities  to  which  the  property 
may  be  liable.  The  whole  beneficial  interest  of  the  debtor  is  bound, 
not  the  beneficial  interest  which  a  stranger  may  have  in  the  property. 
For  by  this  same  clause  it  is  provided  that  any  equitable  interest  in 
land  to  which  the  debtor  may  be  entitled  shall  be  bound  by  the 
judgment,  which  implies  that  the  judgment  shall  not  bind  an 
equitable  interest  in  another  party.  The  statute  treats  the  legal 
estate  as  separate  from  the  equitable  interest,  and  makes  each  of 
them  subject  to  the  judgments  against  their  respective  owners. 
When,  therefore,  it  is  enacted  that  the  judgment  shall  operate  as  a 
charge  upon  the  estate,  this  must  mean  a  charge  upon  the  beneficial 
interest  of  the  debtor.  If  he  has  a  legal  estate  subject  to  an  equity, 
it  will  be  a  charge  upon  the  estate  subject  to  the  same  equity ;  in 
the  case  of  an  equitable  estate  it  will  be  a  charge  upon  the  equitable 
interest ;  any  other  interpretation  would  put  every  equitable  interest 
at  the  mercy  of  the  owner  of  the  legal  estate.  It  does  not  appear 
to  me,  therefore,  that  the  conclusion  to  which  I  should  have  come 
to  in  this  case,  independently  of  the  recent  Act,  is  at  all  varied  by 
the  provisions  of  that  statute. 

A  similar  question,  I  am  informed,  came  before  the  Lord 
Chancellor  of  Ireland  (Sir  Edward  Sugden)  in  the  course  of  last 
[  •736]  Trinity  Term,  in  the  case  of  Abbott  v.  *  Straiten.  The  case  is  not 
yet  published  (i) ;  but  I  have  a  note  from  one  of  the  gentlemen  who 
reports  the  cases  in  the  Irish  Court  of  Chancery,  in  which  he  says 
that  the  Chancellor,  in  referring  to  Whitworth  v.  Gaiyain.^  said, 
(1)  See  now  9  Ir.  Eq.  Eep.  233. 
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"  I  entirely  agree  with  the  conclusion  to  which  the  Yice-Ghangbllob  Whitwobth 
(Wigram)  has  come  in  that  case,  and  have  never  myself  entertained     qauoain. 
any  donbts  upon  the  point." 

The  appeal  must  he  dismissed  with  costs. 


GASKELL  V.   HOLMES. 

(3  Hare,  438—449;  S.  0.  8  Jur.  396.) 

A  testator  devised  and  bequeathed  his  real  and  personal  estate  (subject 
to  certain  trusts  for  the  benefit  of  his  wife)  to  his  son  absolutely ;  but  if  his 
son  should  die  under  twenty-one  without  issue,  the  testator  gave  the  same 
to  his  wife  during  her  widowhood,  with  remainder  (subject  to  certain 
legacies)  as  she  should  by  will  appoint ;  and  in  default  of  appointment,  or 
in  case  she  should  marry  again  siter  the  testator's  decease,  he  directed,  that, 
from  and  after  the  second  marriage  or  decease  of  his  wife,  which  should 
first  happen,  a  moiety  of  the  trust  estate,  or  so  much  thereof  as  the  appoint- 
ment should  not  extend  to,  should  be  held  in  trust  for  all  and  every  the 
daughter  and  daughters  who  should  be  then  living  of  his  sister  ACary  Miles, 
and  the  issue  then  living  of  such  of  them  as  should  be  then  dead,  equally 
amongst  them  J9«r  stirpes. 

The  testator's  son  died  under  twenty-one,  without  issue,  in  the  testator's 
lifetime ;  and  the  testator's  wife  also  died  in  his  lifetime :  Held,  that  the 
time  of  the  testator's  death  was  the  period  at  which  the  persons  entitled  to 
take  Tinder  the  said  residuary  bequest  were  to  be  ascertained ;  that,  not- 
withstanding a  daughter  of  Mary  Miles  was  dead  at  the  date  of  the  will, 
the  children  of  that  daughter,  having  survived  the  testator,  were  entitled, 
per  stirpes,  to  a  share  of  the  said  moiety  of  the  residuary  estate ;  that  the 
children  of  a  daughter  of  ACary  Miles — such  daughter  being  living  at  the 
death  of  the  testator's  wife,  but  having  died  in  the  lifetime  of  the  testator — 
were  also  entitled  per  stirpes  to  an  equal  share  of  the  said  moiety  of  the 
residuary  estate ;  and  that  the  share  of  the  child  of  a  daughter  would  not 
lapse  by  the  death  of  the  child  in  the  lifetime  of  the  testator,  but  the 
entire  share  of  the  class  would  be  divisible  amongst  the  children  belonging 
to  that  class  who  survived  the  testator. 

As  a  general  rule,  the  Court  requires  the  accounts  of  an  estate  to  be  taken 
before  deciding  on  the  construction  of  a  will. 

Joseph  Johnson,  by  his  will,  dated  in  1828,  bequeathed  various 
legacies,  and  directed  his  trustees  to  permit  his  wife  to  use  his 
plate  and  furniture  until  her  decease  or  second  marriage ;  and  he 
bequeathed  his  personal  estate  to  trustees,  upon  trust  to  convert 
into  money  and  invest  the  same ;  and  he  devised  and  bequeathed 
onto  the  same  trustees  all  his  real  estate  and  chattels  real.  And 
the  testator  directed  that  his  said  trustees  should  stand  seised  and 
possessed  of  the  said  real  and  personal  estate,  upon  trust  to  pay 
one  moiety  of  the  rents,  interest,  and  yearly  income  thereof  to  his 
wife  daring  her  widowhood,  and  in  case  she  should  marry  again, 
then  to  pay  an  annuity  of  1001.  to  her  separate  use  for  her  life ; 
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Cabkkll  and,  subject  to  the  above  trusts,  the  testator  directed  that  the  said 
H0LME8.  trustees  should  stand  seised  and  possessed  of  the  said  real  and 
personal  estate  for  his  son  Joseph  Johnson,  his  heirs,  executors, 
&c.,  absolutely.  And  the  testator  directed  that  the  estate  and 
interest  of  his  said  son  in  the  said  trust  property  should  be  vested 
on  his  attaining  the  age  of  twenty-one,  or  dying  before  that  time 
[  •439  ]  leaving  issue  ;  but  in  case  his  said  son  should  *die  under  twenty- 
one  without  issue,  then  the  said  trustees  should  stand  possessed  of 
the  whole  of  the  said  trust  estate  and  property  for  his  said  wife, 
for  so  long  as  she  should  continue  his  widow,  and  from  and  after 
her  decease  without  marrying  again,  in  trust  for  such  person  or 
persons  as  his  said  wife  should  by  her  will  appoint,  *'  subject  never- 
theless,"  the  will  proceeded,  "  to  the  payment  of  the  sum  of  1,000L, 
which  in  the  case  last  aforesaid  I  bequeath  unto  and  amongst  the 
daughters  of  my  sister  Mary  Miles,  or  such  of  them  as  shall  be 
living  at  the  time  of  my  decease,  and  the  issue  then  livmg  of  such 
of  my  said  sister's  daughters  as  may  then  be  dead,  share  and  share 
alike,  the  issue  of  any  such  deceased  daughter  taking  the  share 
only  which  his,  her,  or  their  deceased  parent  would  have  taken  if 
living;  and  also  subject  to  the  payment  of  the  sum  of  1,000/., 
which  in  the  case  last  aforesaid  I  bequeath  unto  and  amongst  the 
children  then  living  of  Thomas  Phillips,  and  the  issue  then  living 
of  such  of  them  as  may  be  then  dead,  share  and  share  alike  {per 
ith'pes)y  and  also  subject  to  the  payment  of  the  sum  of  100/.,  which 
in  the  case  last  aforesaid  I  bequeath  to  my  nephew  Joseph  Miles, 
in  case  he  shall  be  living  at  the  time  of  the  decease  of  my  said 
wife;  and  of  the  sum  of  800/.,  which  in  the  case  last  aforesaid  I 
bequeath  to  my  brother-in-law  Edward  Sutton,  in  case  he  shall  be 
then  living ;  but  in  case  my  said  wife  shall  marry  again  after  my 
decease,  or  for  want  of  or  in  default  of  any  such  gift,  devise, 
bequest,  limitation,  or  appointment  by  my  said  wife  so  dying 
without  marrying  again  as  aforesaid,  or  being  such,  in  case  the 
same  shall  not  extend  to  the  whole  of  the  trust  estate  and  property 
or,  to  the  whole  estate  and  interest  therein,  then  I  direct,  that  from 
and  after  the  second  marriage  or  decease  of  my  said  wife,  which 
shall  first  happen,  my  said  trustees  shall  stand  seised  and  possessed 
of  the  said  real  and  personal  estate  whereof  no  such  bequest,  direc- 
[  *440  ]  tion,  or  appointment  ^sball  be  made,  subject  nevertheless  to  the 
before-mentioned  legacies,  upon  the  trusts  following;  namely,  as 
to  one  undivided  moiety  or  half  part  or  share  thereof,  in  trust  for 
all  and  every  the  daughter  and  daughters  who  shall  be  then  living 
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of  my  sister  Mary  Miles,  and  the  issue  then  living  of  such  of  them      Gaskki.l 

as  shall  be  then  dead,  equally  between  and  amongst  them  if  more      holmes. 

than  one,  and  their  respective  heirs,  executors,  and  administrators, 

as  tenants  in  common,  the  issue  of  any  deceased  daughter  to  take 

the  share  only  which  his,  her,  or  their  deceased  parent  would  have 

taken  if  living;   and  as  to  one  undivided  fourth  part  or  share 

thereof,  in  trust  for  all  and  every  the  children  or  child  who  shall 

be  then  living  of  Zechariah  Barnes,  now  deceased,  and  the  issue 

then  living  of  such  of  them  as  shall  be  then  dead,  (equally,  &c., 

per  stirpes,  as  in  the  last  preceding  gift) ;  and  as  to  one  undivided 

eighth  part  or  share  thereof,  in  trust  for  all  and  every  the  children 

or  child  then  living  of  Roger  Hunter,  and  the  issue  then  living  of 

such  of  them  as  shall  be  then  dead,  (equally,  &c.,  per  stirpes,  as 

before) ;  and  as  to  the  remaining  one  undivided  eighth  part  thereof, 

in  trust  for  all  and  every  the  children  or  child  of  William  Hunter, 

and  the  issue  then  living  of  such  of  them  as  may  be  then  dead," 

(equally,  &c.,  per  stirpes,  as  before).     And  the  testator  empowered 

his  trustees  to  sell  his  real  estate  in  case  his  son  should  die  under 

twenty-one,  and  without  issue. 

The  testator's  wife,  named  in  the  will,  died  in  1825,  in  the  life- 
time of  the  testator.  Joseph  Johnson,  the  son,  died  in  1885,  also 
in  the  lifetime  of  the  testator,  under  twenty-one,  and  without  issue. 
The  testator  died  in  1889. 

Roger  Hunter  had  five  children  living  at  the  date  of  the  will,  all 
of  whom  survived  the  testator's  wife.     One,  *named  Betsey,  died  in       E  •**!  ] 
the  testator's  lifetime,  unmarried. 

William  Hunter  had,  at  the  date  of  the  will,  five  children,  all 
of  whom  were  living  at  the  time  of  the  death  of  the  testator's 
wife.  One,  named  William,  died  in  the  testator's  lifetime,  without 
issue. 

Mary  Miles  h&A.  seven  daughters,  two  of  whom,  Sarah  Smith  and 
Deborah  Bennett,  died  before  the  date  of  the  will,  leaving  issue ; 
the  other  five  survived  the  testator's  wife;  but  one,  named  Ann 
Smyth,  died  in  the  lifetime  of  the  testator,  leaving  issue. 

Zechariah  Barnes  had,  at  the  date  of  the  will,  five  children,  all 
of  whom  survived  the  testator's  wife;  and  two  of  them,  named 
Deborah  and  Mary,  died  in  the  testator's  lifetime, — Deborah 
Barnes  without  issue,  and  Mary  Yaughan  leaving  issue.  One  of 
the  children  of  Mary  Yaughan  (named  Mary  Yaughan)  died  in  the 
lifetime  of  the  testator,  without  issue;  and  eight  others  of  the 
children  of  Mary  Yaughan  survived  the  testator. 
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Oabkell         The  bill  was  filed  by  the  children  of  Roger  Hunter  and  William 
Holmes.      Hunter,  against  the  trustees  and  the  other  claimants  under  the 

will,  for  the  administration  of  the  estate,  and  a  declaration  of  the 

interests  of  the  parties. 

Mr,  Kenyan  Parker,  Mr.  Cooper,  Mr.  Walker,  Mr.  Koe, 
Mr.  Sidebottovi,  Mr.  Bacon,  Mr.  Heathfield,  Mr.  Prendergatt, 
Mr.  T.  Tumei',  Mr.  Roll,  Mr.  Prior,  and  Mr.  J.  Humphrey, 
appeared  for  the  several  parties. 

[Viner  v.  Francis  {\),  Christopherson  v.  Naylor{2),  Thomhill  v. 
Thomhill  (3),  Butter  v.  Ommaney  (4),  Waugh  v.  Waugh  (6),  TytherMgh 
V.  Harbin  (6),  Le  Jeune  v.  Le  Jeune  (7),  Smith  v.  Smith  (8),  Giles  v. 
Oiles  (9),  Archer  v.  Jegon  (lo),  Bone  v.  Cook  (ii),  Grayy.  Garman  (12), 
and  other  authorities,  were  cited.] 

[  442  ]       The  Yice-Chancellor  : 

In  order  to  explain  my  judgment,  it  is  not  necessary  that  I 
should  go  into  the  details  respecting  the  several  families  amongst 
whom  the  residue  of  the  testator's  estate  became  divisible,  further 
than  to  say — first,  that  one  daughter  of  Mary  Miles  was  dead  at 
the  date  of  the  will,  and  that  the  children  of  that  daughter  are 
claimants  upon  the  record;  and,  secondly,  that  a  daughter  of 
Mary  Miles,  who  was  living  at  the  death  of  the  testator's 
wife,  in  1825,  died  in  the  lifetime  of  the  testator,  leaving 
children,  who  also  are  claimants  upon  the  record.  My  decision 
upon  these  cases  will,  I  believe,  cover  all  the  cases  upon  which  I 
have  to  decide. 

With  respect  to  the  first  of  these  cases,  and  others  in  the  same 
predicament,  I  have  not  any  doubt.  The  gift  is  to  the  children  of 
[  '443  ]  deceased  daughters  of  Mary  Miles  ^generally,  and  there  is  nothing 
to  confine  it  to  the  children  of  those  daughters  only  who  were 
living  at  the  date  of  the  will  of  the  testator.  All  the  grand- 
children of  Mary  Miles  born  of  her  daughters,  and  now  living, 
must  be  considered  as  objects  of  the  testator's  bounty. 

Upon  the  second  case  there  is  much  difficulty.  It  was  argued 
for  the  heir-at-law  and  next  of  kin  of  the  testator,  that  there  was 

(1)  2  E.  E.  29  (2  Cox,  190).  (7)  44  E.  E.  327  (2  Keen,  701). 

(2)  15  E.  E.  120  (1  Mer.  320).  (8)  42  E.  E.  203  (8  Sim.  353). 

(3)  20  E.  E.  315  (4  Madd.  377).  (9)  42  E.  E.  205  (8  Sim.  360). 

(4)  28  E.  E.  6  (4  Euss.  70).  (10)  42  E.  E.  218  (8  Sim.  446). 

(5)  39  E.  E.  129  (2  My.  &  K.  41).  (11)  28  E.  R  697  (1  M'Clel.  177). 

(6)  38  E.  E.  121  (6  Sim.  329).  (12)  62  E.  E.  107  (2  Hare,  268). 
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an  intestacy  in  respect  of  the  share  bequeathed  to  the  daughter  of  Gabkrll 
Mary  Miles,  which  daughter  was  living  at  the  death  of  the  testator's  holmes. 
wife  in  1825,  and  afterwards  died  in  the  lifetime  of  the  testator, 
leaving  children  who  have  survived  him.  The  argument  in  support 
of  ihe  intestacy,  as  I  understand  it,  is,  that,  in  the  events  which 
happened,  the  time  when  the  legatees  were  to  be  ascertained 
(denoted  in  the  will  by  the  word  ''  then  ")  was  the  death  of  the 
testator's  wife  in  1825 ;  that  such  legatees  then  took  as  peraona 
desi^nata ;  that  the  daughter  of  Mary  Miles  who  was  living  at  the 
wife's  death  was  a  person  designated,  and  that  her  legacy  lapsed  by 
her  death  in  the  testator's  lifetime ;  that  her  children  (now  living) 
cannot  be  entitled,  because  they  do  not  answer  the  description  of  a 
daughter  of  Mary  Miles  who  was  dead  at  the  death  of  the  testator's 
wife, — for  that  the  gift  was  to  the  issue  then  living  of  the  daughters 
then  dead, — a  description  that  does  not  comprehend  the  children 
of  the  daughter  of  Mary,  then  living.  If  that  be  the  necessary 
effect  of  the  will,  I  am,  of  course,  bound  so  to  treat  it,  although 
such  a  construction  will  exclude  whole  classes  of  persons  who,  per 
stirpes,  were  clearly  objects  of  the  testator's  bounty,  and  the  effect 
will  be  to  create  an  intestacy.  But  such  a  construction  must  not 
be  put  upon  the  will,  unless,  by  excluding  any  other  rational 
interpretation,  the  words  plainly  require  it.  It  makes  the  pro- 
visions intended  for  the  different  branches  of  the  children  of  [  *^^^  ] 
•Mary  Miles  to  depend  upon  the  question,  whether  the  testator's 
wife  should  survive  him,  or  die  in  his  lifetime ;  for  the  intestacy 
contended  for  could  not  have  occurred  except  by  the  testator's  wife 
dying  in  his  lifetime.  I  cannot  impute  such  an  intention  to  the 
testator,  unless  the  language  of  the  will  is  so  explicit  as  to  exclude 
any  other;  and  the  question  is,  whether  that  construction  is 
imperatively  required  in  a  case  in  which  the  events  contemplated 
by  the  testator,  and  on  which  the  legatees  were  to  take,  are, 
according  to  the  very  language  of  his  will,  events  which  could,  by 
no  possibility,  have  happened,  unless  the  testator's  wife  survived 
him.  A  decision,  that  the  testator's  death,  in  the  events  which 
have  happened,  was  the  time  to  which  the  word  **  then  "  is  to  be 
referred,  will  neither  clash  with  Archer  v.  Jegon  (i),  nor  with 
Williams  v.  Janes  (2). 

In  Archer  v.  Jegon,  the  will,  after   giving  life  estates   to  the 
husband  and  wife,  gave  the  property  to  the  children  living  at  the 
husband's  death.      There  is  no  question   upon   that  description. 
(1)  42  B.  B.  218  (8  Sim.  446).  (2)  1  Buss.  517,  see  next  page. 
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Gaskkll     The  point  uiade  was,   that    the  Court  most  alter  the   natural 

HoLMBs.  meaning  of  the  words,  and  give  the  property  to  the  children 
living  at  the  death  of  the  survivor  of  the  husband  and  wife ;  but 
the  only  reason  to  be  assigned  for  this  was,  that  the  will  contem- 
plated the  wife  surviving  the  husband,  and  the  YiCE-GHAKCEiiLOB 
held,  that  there  was  no  inconsistency  in  the  two  provisions,  and 
therefore,  no  ground  to  control  the  plain  words  of  the  will ;  and  I 
agree  with  him  in  that  reasoning.  In  Williams  v.  Jonesy  the  testator, 
after  giving  a  life  estate  to  his  wife,  in  some  Long  Annuities,  gave 
the  same  stock  to  Thomas  Williams,  if  he  should  be  living  at  the 
death  of  the  testator's  wife,  and  if  not,  he  gave  the  same  to  Thomas 

[  •445  ]  Playfair  Williams,  who  was  ♦the  son  of  Thomas  Williams.  Thomas 
Williams  was  living  at  the  death  of  the  testator's  widow,  but  both 
he  and  the  widow  died  in  the  testator's  lifetime;  and  the  Court 
held,  that,  as  Thomas  Williams  was  living  at  the  death  of  the 
testator's  wife,  and  the  legacy  to  Thomas  Playfair  Williams  was 
only  in  the  event  of  Thomas  Williams  not  being  living  at  that  time, 
Thomas  Playfair  Williams  could  not  take.  This  imputed  to  the 
testator  a  very  irrational  purpose, — as  irrational  as  that  which  is 
imputed  to  the  testator  in  the  present  case ;  but  the  Court  thought 
the  words  clear  in  themselves,  and  that  there  was  nothing  in 
the  will  which  afforded  room  for  any  other  construction.  The 
cases  illustrating  the  general  doctrine  are  collected  in  Boper  on 
Legacies.  If  in  this  case  the  word  '*  then "  is  to  be  referred 
to  the  death  of  the  testator's  wife,  whether  she  died  in  the 
testator's  lifetime  or  survived  him,  the  case  of  WiUiam^  v.  Jones 
might  be  an  authority  for  the  argument  on  behalf  of  the  heir-at- 
law  and  next  of  kin,  contending  for  an  intestacy;  but,  until  that 
construction  is  arrived  at,  the  case  of  Williams  v.  Jones  has  no 
application. 

I  do  not  say,  that,  if  in  this  case  the  wife  had  survived  the 
testator,  the  word  "  then "  would  not  have  referred  to  the  time 
of  her  marriage  or  death ;  but,  according  to  the  language  of  the 
will,  the  gift  is  to  take  effect  on  either  of  two  events,  both  of  which 
necessarily  suppose  the  testator  to  be  dead.  The  first  event — the 
marriage — clearly  does  so,  without  drawing  in  aid  the  redundant 
but  emphatic  words  of  the  testator, — "  In  case  my  said  wife  shall 
marry  again  after  my  decease."  The  second  event  as  plainly 
supposes  the  testator  dead.  It  is  not  a  gift  on  the  death  of  the 
wife  simplicitery  whether  she  died  in  the  lifetime  of  the  testator 

[  ♦446  ]      or  not,  as  in  *  Williams  v.  Jones;  but  it  is  a  gift  on  the  death  of 
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the  wife,  without  having  fully  exercised  the  powers  of  disposition  gaskell 
given  to  her  by  the  testator's  will  over  his  own  property.  It  is  not  holmes. 
(as  it  was  ingeniously  put  by  Mr,  Walker)  that  I  attribute  that 
meaning  to  the  testator's  words  only  upon  the  principle  that  a 
testator  always  supposes  his  legatees  will  survive  him;  but  my 
pro})ositibn  is,  that  the  events  themselves  upon  which  alone  the 
testator  gives  the  legacies  necessarily  suppose  that  he  and  his  wife 
are  both  dead.  They  are  events  which  could  not  happen  in  his 
lifetime.  I  agree,  that,  if  legacies  are  givenf  in  remainder,  after  an 
estate  for  life,  in  terms  which  leave  it  perfectly  open  whether  the 
determination  of  the  life  estate  is  to  take  place  in  the  tostator's 
lifetime  or  after  his  death,  the  course  of  argument  which  I  am 
now  taking  may  be  excluded;  but  that,  in  my  judgment,  is  not 
the  case  here.  In  this  case  the  testator's  very  words  suppose  that 
both  he  and  his  wife  are  dead,  and  the  question  is,  how  I 
am  to  apply  those  words  to  the  events  which  have  actually 
happened.  My  opinion  is,  that  I  must  apply  them  to  the  state 
of  the  families  as  they  existed  at  the  death  of  the  testator,  and 
that  the  word  ''then"  must  be  referred  to  the  earliest  moment 
at  which  the  trust  becomes  vested  in  the  trustees,  and  capable  of 
execution. 

An  objection  to  this  construction  at  first  occurred  to  me  to  be, 
that  it  might  have  the  appearance  of  making  it  a  condition  upon 
which  any  of  the  legatees  were  to  take,  that  the  wife  should  survive 
the  husband.  I  called  the  attention  of  counsel  to  this  during  the 
argument,  but  they  declined,  and  I  think  properly,  to  argue  for 
such  a  construction.  I  am  clear  it  is  not  tenable.  The  intention 
of  the  testator  throughout  the  will  is,  that  these  legacies  shall  take 
effect  independently  of  the  fact  whether  his  wife  does  or  does  not 
survive  him,  although  they  *are  given  in  terms  which  suppose  that  t  ***^  ^ 
both  himself  and  his  wife  are  dead. 

By  the  construction  which  I  adopt,  the  clear  and  expressed 
intention  of  the  testator  is  preserved  in  favour  of  the  objects 
indicated  by  his  will ;  and  no  violence  is  done  to  any  of  the  words 
in  it.  I  think,  therefore,  that  the  grandchildren  of  Mary  Miles, 
who  are  the  children  of  the  daughter  of  Mary  Miles  that  survived 
the  testator's  wife,  but  died  in  the  lifetime  of  the  testator,  are 
entitled  to  the  share  which  under  this  bequest  their  parent  would 
have  taken  if  living. 

I  have,  after  argument,  thought  it  right  to  state  my  opinion  on 
the  construction  of  this  will ;  but  there  is  a  difficulty  to  which  I 
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Haskell  would  call  the  attention  of  the  parties.  If  this  case  should  be  made 
HoLUKs,  the  subject  of  appeal  to  the  Lord  Chancellor, — and  I  am  far  from 
saying  it  is  not  a  case  in  which  the  parties  would  be  justified  in 
that  step, — the  Lord  Chancellor  might  say,  as  Lord  Cottknham 
did  in  Mitford  v.  Reynolds  (i),  that  I  ought  not  to  have  decided  the 
[  448  ]  question  until  the  accounts  had  been  taken.  [After  making  some 
observations  on  that  case,  the  Yice-Chancbllor  said  :J  I  shall  for 
the  future,  unless  upon  very  special  grounds,  follow  the  general  rule 
pursued  by  Lord  Cottenham  in  this  respect,  as  being  the  proi)er 
course  of  the  Court,  and  not  decide  on  the  construction  of  a  will 
before  the  accounts  are  taken. 


EMPRINGHAM  v.  8H0ET. 

Marehlti,  (3  Hare.  461—471 ;  S.  C.  13  L.  J.  Ch.  300;  8  Jur.  615.) 

WiORAM,  Where  a  sequestrator  obtains  possession  of  property,  as  belonging  to  the 

V.-C.  party  against  whom  the  process  issued,  and  such  property  is  claimed  by  a 

[  461  ]  third  person,  the  mode  of  tr^'ing  the  right  is  in  the  discretion  of  the  Court. 

A  defendant,  being  in  contempt  for  non-payment  of  money,  executed  a 
conveyance  of  his  real  estate  to  his  son,  and  the  son  entered  into  possession 
under  the  conveyance.  Some  months  afterwards  a  sequestration  issued 
against  the  defendant  founded  on  the  same  contempt,  and  the  sequestrator 
took  possession  of  the  estate.  The  defendant's  son  was  examined  }fro 
interesse  suo,  and  the  Master  found,  that,  as  between  the  defendant  and  all 
persons  claiming  imder  him,  the  son  had  an  absolute  estate  and  interest  in 
the  premises  imder  the  conveyance,  and  the  possession  taken  thereunder, 
subject  to  the  question  between  the  defendant's  son  and  the  plaintiffs,  or 
between  the  Court  and  plaintiffs  and  the  defendant's  son,  ariaiug  out  of 
the  contempt  and  the  sequestration :  the  Court  directed  issues  to  try  whether 
the  conveyance  by  the  defendant  to  his  son  was  fraudulent,  within  the  stat 
13  Eliz.  c.  5,  and  whether  the  consideration-monies  were  paid  before  the 
sequestration  issued. 

The  plaintiff  was  the  surviving  trustee  under  the  will  of  J.  Wilson. 
The  widow  of  Wilson  was  tenant  for  life  of  certain  lands  devised  by 
[  *462  ]  the  will,  and  married  *the  defendant  James  Short.  In  June,  1830, 
the  bill  was  filed,  and  in  July  of  the  same  year  an  injunction 
was  obtained  to  restrain  the  defendant  James  Short  and  his  son 
William  Wilson  Short  from  committing  waste  on  the  devised  lands. 
In  May,  1839,  a  motion  was  made  to  commit  the  defendants 
for  breach  of  the  injunction,  and  upon  that  occasion  James 
Short  undertook  to  make  reparation  for  the  damage,  and  it  was 
referred  to  the  Master  to  inquire  what  reparation  the  defendant 
James  Short  ought  to  make,  and  he  was  ordered  to  make  the 

(1)  1  Ph.  188. 
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same  accordingly,  and  to  pay  the  costs  of  the  application  and 
inquiry. 

In  Jane  the  Master  prepared  his  report,  to  which  the  defendant 
took  objections ;  those  objections  were  disallowed  in  August,  and 
the  report  was  signed  in  November,  1889.  By  the  report  the 
Master  found  that  the  reparation  which  the  defendant  James  Short 
ought  to  make  for  the  damage  to  the  testator's  estate  was  160Z.,  to 
be  paid  by  him  into  Court,  and  the  Master  taxed  the  costs  at  48Z., 
to  be  paid  by  the  defendant  to  the  plaintiff.  On  the  26th  of 
November,  the  plaintiff,  upon  motion  on  notice,  obtained  an  order 
upon  the  defendant  to  pay  the  two  sums  stated  in  the  Master's 
report.  On  the  4th  of  December,  1889,  the  writ  of  execution 
issued;  and  after  an  unsuccessful  motion  to  discharge  the  order 
for  payment,  the  defendant  James  Short  was,  in  February,  1841, 
taken  under  an  attachment  for  disobeying  the  order,  and  on  the 
29th  of  April  an  order  of  sequestration  was  made  against  him, 
which  was  issued  on  the  22nd  of  May. 

On  the  28th  of  May  the  sequestrator  took  possession  *of  the 
lands,  farming  stock,  furniture,  and  effects  in  question,  which 
were  at  that  time  in  the  possession,  not  of  the  defendant 
James  Short,  against  whom  the  process  had  issued,  but  of  the 
defendant  William  Wilson  Short,  his  son.  It  did  not  appear 
that  any  resistance  was  made  to  this  step  on  the  part  of  the 
sequestrator. 

On  the  14th  of  July,  1841,  William  Wilson  Short  applied  for, 
and  obtained  leave  to  go  in  and  be  examined  pro  interesse  suo.  In 
December,  1841,  the  common  order  giving  the  plaintiff  liberty  to 
examine  witnesses  was  made ;  and  on  the  18th  of  April,  1842,  an 
order  was  made  that  William  Wilson  Short  should  be  at  liberty  to 
examine  witnesses  in  support  of  his  claim,  and  the  Master  was 
ordered  to  look  into  the  examination,  and  certify  whether  William 
Wilson  Short  had  any  interest  in  the  property  in  the  hands  of  the 
sequestrator. 

The  Master,  by  his  report  dated  the  1st  of  December,  1848, 
stated,  that  he  had  looked  into  the  examination  of  William  Wilson 
Short,  and  into  the  depositions  of  the  witnesses,  and  he  found  that 
the  claim  of  William  Wilson  Short  was  to  the  whole  estate  and 
interest  of  the  defendant  James  Short,  his  father,  in  the  property 
in  question,  under  a  purchase  thereof  from  his  father,  and  convey- 
ances to  him  by  his  father,  for  a  valuable  consideration,  before  the 
making  of  the  order  for,  and  issuing  the  sequestration  in,  this 
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Short. 

[464] 

[M66] 


[466] 


[  407  ] 


cause.  *  *  And  the  Master,  after  stating  the  evidence  laid 
before  him,  found  and  submitted,  that,  so  far  as  respected  William 
Wilson  Short,  and  James  Short  and  all  persons  claiming  under 
him,  the  said  William  Wilson  Short  had,  under  and  by  virtue  of 
*the  said  purchase  from  the  said  defendant,  and  the  deeds  and 
conveyances  executed  thereupon,  an  absolute  estate  and  interest 
in  the  whole  of  the  said  sequestered  premises,  commencing  from 
the  date  of  his  aforesaid  conveyances,  and  the  possession  taken 
thereunder,  subject  only  to  such  questions  as  had  arisen  between 
William  Wilson  Short  and  the  plaintiffs,  or  between  this  Court  and 
the  plaintiffs  and  William  Wilson  Short,  by  reason  of  the  seques- 
tration, issued  by  this  Court  at  the  instance  of  the  plaintiffs  against 
the  said  sequestered  premises,  by  reason  of  the  defendant  being  in 
contempt  for  not  paying  into  Court  the  said  several  sums ;  which 
sequestration  he  found  was  not  issued  until  the  expiration  of  more 
than  nineteen  months  after  the  execution  of  the  said  several  deeds 
and  conveyances,  and  the  possession  of  the  said  property  by  William 
Wilson  Short ;  and  which  question  not  being  referred  to  him,  and 
involving  in  its  consideration  the  jurisdiction  of  the  Court  in 
matters  of  contempt,  he  had  not  thought  himself  at  liberty  to 
exercise  any  judgment  upon,  or  to  do  more  than  state  the  circum- 
stances in  the  manner  he  had  done  by  that  his  report,  the  better  to 
enable  the  Court  to  decide  thereupon. 

William  Wilson  Short  obtained  and  served  the  order  nigi  for 
confirming  the  report ;  and  the  plaintiff  took  exceptions  to  it,  for 
that  the  Master  ought  to  have  found  that  the  several  indentures  of 
October,  1889,  were  devised  and  contrived  of  malice,  fraud,  covin, 
and  collusion,  to  the  end,  purpose,  and  intent  to  delay,  hinder,  and 
defraud  the  plaintiffs  of  their  just  and  lawful  actions,  suits,  debts, 
accounts,  and  damages;  and  that  he  ought  to  have  found  that 
William  Wilson  Short  did  not  acquire  any  interest  in  the  sequestered 
premises  under  such  fraudulent  indentures,  or,  at  all  events,  no 
interest  therein  as  against  the  plaintiffs. 

Mr.  RomiUy  and  Mr.   W.  M.  James,  for  the  plaintiff  [who 
excepted  to  the  report]. 

Mr.  Russell  and  Mr.  Roll,  for  William  Wilson  Short.     *     *    ♦ 


[468]  The  Yigb-Chanoellob  [after  stating  the  dates  of  the  several 

proceedings  in  the  cause  and  overruling  an  objection  as  to  the 
regularity  of  the  exceptions,  and  looking  into  the  authorities,  via., 
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Danieirs  Chancery  Practice,  Swanston's  Reports  (i),  Angel  y. 
Smith  (2),  and  other  authorities,  said] : 

It  is  perfectly  clear  that  the  Court  exercises  a  discretion.  Where 
the  case  has  been  considered  to  admit  of  no  doubt,  the  Court  has 
determined  it  without  a  reference  to  the  Master.  In  some  cases 
the  Coart  has  ordered  the  parties  to  bring  an  ejectment :  in  other 
cases,  where  the  sequestrator  has  found  a  person  in  possession  of 
the  property,  the  Court  has  ordered  a  writ  of  assistance  to  issue, 
unless  the  party  submitted  to  come  in  and  be  examined  j^ro  interesse 
8VO.  The  Court  sees  what  is  necessary  to  be  done  in  order  to  try 
the  question  of  right,  and  it  then  puts  it  in  the  way  of  trial.  If 
the  Court  could  not  thus  assert  its  jurisdiction,  a  sequestration 
would  be  a  mere  form.  I  have  not  the  slightest  doubt  of  the 
jurisdiction  to  try  the  question ;  my  only  doubt  has  been  on  the 
manner  in  which  it  may  best  be  tried,  and  on  what  ought  to  be 
done  in  the  meantime. 

(His  Honour  then  went  into  a  minute  examination  of  the 
evidence  with  respect  to  the  sale,  and  payment  of  the  considera- 
tion ;  and  concluded,  that  the  right  of  William  Wilson  Short  was 
not  satisfactorily  established  by  that  evidence,  and  that  the  proper 
mode  of  trying  it  would  be  by  an  issue.) 


Ehpbino- 

HAM 

r. 

Short. 

[470] 


The  cause  was  tried  on  feigned  issues,  at  the  Lincoln  Summer 
Assizes,  1844,  and  a  verdict  was  found  for  the  defendants  (plaintiffs 
in  equity)  on  all  the  issues. 


[471] 


EVELYN  V.   LEWIS  (3). 

(3  Hare,  472—475.) 

In  suits  by  creditors  and  legatees  a  receiver  was  appointed  of  the  rents 
and  profits  of  real  estate,  part  of  which  was  copyhold.  The  death  of  the 
last  tenant  having  been  duly  presented  at  the  Court-baron  of  the  manor, 
proclamations  were  made  for  the  next  tenant  to  come  in,  and  be  admitted, 
and,  no  person  appearing,  the  bailiff  of  the  manor  was  ordered  to  seize 
the  lands  quousque.  Declaration  in  ejectment  at  the  suit  of  the  lord 
was  afterwards  served  on  the  terre-tenant;  but,  on  the  motion  of 
the  receiver,  the  lord  was  restrained  by  injunction  from  prosecuting  the 
action. 

A  BECBivER  of  the  rents  and  profits  of  the  real  estates  of  Lynden 
Evelyn,  deceased,  was  appointed  by  an  order  dated  the  23rd  of 


(1)  19E.B.204(3Swanst.276e<«€c7.). 

(2)  7  E.  E.  214  (9  Ves.  335). 


(3)  Nom.    Phtnh'ftt   v.    LtwU^   Eeg. 
Lib. 


1844. 
June  8. 

WiGBAH, 
V.-C. 

[472  J 


82  1844.     CH.     3  HARE,  472—475.  rR.R. 

Evelyn  August,  1889,  made  on  these  (creditors'  and  legatees')  causes  (i), 
Lbwis.  and  the  tenants  were  ordered  to  attorn  and  pay  their  rents  in 
arrear,  and  growing  rents,  to  such  receiver,  who  was  to  be  at 
liberty,  with  the  approbation  of  the  Master,  to  manage,  set,  and 
let  the  said  estates,  as  there  should  be  occasion.  Part  of  the 
estates  consisted  of  certain  copyhold  lands  of  the  manor  of  Pern- 
bridge  Foreign,  in  the  county  of  Hereford,  which  had  been 
purchased  by  Lynden  Evelyn,  and  the  legal  estate  in  which  had 
been  surrendered  by  a  mortgagee  to  the  use  of  Frederick  Evelyn, 
his  heirs  and  assigns,  according  to  the  custom  of  the  manor,  in 
trust  for  Lynden  Evelyn.  Frederick  Evelyn  died  in  May^  1837- 
Lynden  Evelyn  died  in  April,  1889.  Elizabeth  Plunkett,  a  defen- 
dant in  two*  of  the  causes,  was  the  heiress-at-law  and  according  to 
the  custom ;  and  Francis  Evelyn,  a  plaintiff  in  two  of  the  causes, 
and  defendant  in  the  other,  was  the  devisee  of  the  real  estate,  and 
residuary  legatee  under  the  will,  of  Lynden  Evelyn.  The  will  had 
not  been  established  in  this  Court. 

No  person  appeared  to  claim  admittance  to  the  copyhold  premises 
after  the  death  of  Frederick  Evelyn.  At  a  Court-baron  of  the 
manor,  held  in  February,  1844,  the  homage  presented  the  death 
of  Frederick  Evelyn,  the  last  tenant ;  and  at  that  and  two  subse- 
quent Courts-baron,  in  April  following,  first,  second,  and  third 
proclamations  were  made  for  persons  claiming  title  to  the  premises 
[  *47d  ]  to  *come  in  and  be  admitted.  Notice  of  the  proclamations  were 
served  upon  the  receiver,  and  the  solicitor  for  the  plaintiffs  and 
defendants  in  these  causes.  No  person  applied  for  admittance,  and 
a  precept  was,  at  the  third  Court,  issued  to  the  bailiff  of  the  manor, 
to  seize  the  lands  qiu)usque(2).  On  the  20th  of  May,  declaration  in 
ejectment,  in  her  Majesty's  Court  of  Exchequer,  at  the  suit  of  the 
lord  of  the  manor,  was  served  upon  the  terre-tenant  (3).  It  did  not 
appear  that  either  the  lord  or  the  steward  of  the  manor  had  been 
served  with  a  copy  of  the  order  appointing  the  receiver. 

Mr.  RomUly  and  Mr.  Calvert  moved,  on  behalf  of  the  receiver, 
for  an  injunction  to  restrain  the  lord  from  proceeding  with  the  action, 
or  commencing  any  other  action  for  the  like  purpose.     ♦     *     ♦ 

Mr.  Cooper  and  Mr.  Rolt,  for  the  lord  of  the  manor.     ♦     •     ♦ 

[476]  The  Yice-Changbllor  said  that  the  Court   did  not  allow  the 

(1)  See  p.  31d,  ante.  p.  353,  ed.  3. 

(2)  See    1    Scriven    on   Copyholds,  (3)  Id.  356. 
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possession  of  the  receiver  to  be  interfered  with  or  disturbed  by  any 
party,  whether  claiming  paramount  or  under  the  right  which  the 
receiver  was  appointed  to  protect.     If  a  party  claiming  a  right  in 
the  same  subject-matter  was  in  possession  of  the  rights  which  he 
claimed  at  the  time  the  receiver  was  appointed,  the  appointment  of 
the  receiver  left  him  in  such  possession ;  if,  on  the  other  hand,  the 
claimant  was  out  of  possession,  he  must  apply  for  the  leave  of  this 
Court  before  he  instituted  any  legal  proceedings  affecting  the  posses- 
sion which   the  receiver  had  acquired.     The  Court  had  then  an 
opportunity  of  considering,  and,  in  a  sense,  of  trying,  the  right  of 
the  applicant  to  proceed  at  law,  before  it  sanctioned  the  proceeding. 
How  far  that  preliminary  trial  in  this  Court  should  go  might  depend 
upon  the  circumstances  of  the  case(i).    Whether  the  party  proceed- 
ing at  law  did  or  did  not  know  that  a  receiver  had  been  appointed 
over  the  property,  or  however  clear  the  right  of  the  claimant  might 
be,  the  Court  would  restrain  the  prosecution  of  the  claim,  if  it  were 
instituted  without  the  leave  of  this  Court.     The  Court  had  the 
power  of  indemnifying  a  party  who  applied  in  a  regular  manner 
for  the  protection  of  his  rights,  or  to  have  them  put  in  a  train  for 
adjudication  (2).      The  injunction  in  this  case  must  be  granted,  but 
it  was  not  a  case  for  costs. 


EVSLTN 
V, 

Lewis. 


HEPWORTH  V.  HESLOP. 

(3  Hare,  485—488  ;  S.  C.  9  Jur.  796.) 

The  mortgagee  or  incumbrancer,  consenting  to  a  sale  of  the  mortgaged 
premises  in  an  administration  suit,  does  not  thereby  waive  his  right  to  be 
paid  his  principal,  interest,  and  costs  out  of  the  monies  produced  by  the 
sale,  in  priority  to  the  costs  of  the  plainti£fs  in  the  cause. 

A  creditor's  suit.  The  estate  was  insolvent.  At  the  hearing 
the  usual  inquiry  was  directed  as  to  what  real  estate  the  testator 
died  seised  of,  and  a  sale  thereof  was  directed ;  and  if  the  Master 
should  find  any  part  of  such  real  estate  subject  to  any  mortgage  or 
incumbrance,  and  the  mortgagee  or  incumbrancer  should  consent 
to  a  sale,  then  it  was  declared  that  such  mortgagee  or  incumbrancer 
ought,  in  the  first  place,  to  be  paid  out  of  the  purchase-money 
arising  from  the  sale  of  the  mortgaged  premises ;  and  the  Master 
was  to  take  an  account  of  the  principal  and  interest  due  on  any 
sach  mortgage. 


(1)  Sec  7  E.  B.  217  (9  Vee.  339). 


(2)  See    Thomas    ▼. 
R  B.  4  (4  Buss.  64). 


Brigstocke,    28 
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Hepwobth  The  Master,  by  his  separate  report,  found,  that  the  real  estate 
Heslop.  therein  mentioned  was  conveyed  by  the  testator  to  William  Ayston 
by  way  of  mortgage,  to  secure  800/.  and  interest,  and  that  the 
testator  had  also  deposited  the  deeds  and  muniments  of  the  copy- 
holds with  E.  M.  and  8.  Colbeck,  to  secure  200/.  and  interest;  that 
William  Ayston  and  the  survivors  of  the  Colbecks  were  willing,  and 
had  consented  to  concur  in  a  sale  of  the  said  estates ;  that  he  had 
caused  the  same  to  be  sold,  and  had  allowed  certain  persons  the 
purchasers  thereof  respectively,  as  therein  mentioned.  The  report 
was  confirmed,  and  the  purchase-money  paid  into  Court. 

The  mortgagees,  Ayston  and  the  Colbecks,  who  were  not  parties 
to  the  cause,  now  presented  their  petition,  praying  that  their  costs, 
charges,  and  expenses,  in  respect  of  the  sale  and  conveyance  to  the 
purchaser,  and  of  the  petition,  might  be  taxed  and  paid  out  of  the 
purchase-monies  in  Court ;  and  that  the  sums  so  due  to  them 
[  *iBe  ]  respectively  for  principal  and  interest  might  be  paid  to  *them  out 
of  the  residue  of  such  purchase-monies,  so  far  as  the  same  would 
extend. 

Mr.  Kenyan  Parker  for  the  petitioners. 

Mr.  Willcock,  for  the  plaintiff,  submitted,  that  the  costs  of  the 
plaintiff  in  respect  of  the  sale  ought  to  be  paid  out  of  the  purchase- 
monies  prior  to  the  payment  of  the  principal  and  interest  due  on 
the  mortgages.     *     *     * 

The  Vicb-Chancellor  : 

I  think  the  testator',  the  mortgagee,  is  entitled  in  this  case  to  be 
paid  his  principal,  interest,  and  costs,  including  his  costs  of  the 
sale,  in  preference  to  any  claim  of  the  parties  in  the  cause. 

That  a  mortgagee  is  entitled  to  his  principal,  interest,  and  costs, 
as  against  the  mortgagor,  and  puisne  incumbrancers  claiming 
under  the  mortgagor,  cannot,  as  a  general  proposition,  be  disputed. 
But  it  was  said  that  in  this  case  the  mortgagee,  consenting  to  a 
sale,  had  thereby,  to  the  extent  at  least  of  the  costs  of  the  sale,  lost 
[  *487  ]  his  priority,  and  that  the  expenses  of  the  sale  should,  *at  all  events, 
come  out  of  the  proceeds  of  the  sale  in  the  first  instance;  and 
Kenebel  v.  Scrafton  (i)  was  referred  to.  I  am  not  of  that  opinion. 
The  only  grounds  upon  which  the  plaintiff  in  the  cause  can  success- 
fully contend  that  he  has  a  right  to  be  paid  his  costs  of  the  sale, 

(1)  13  Ves.  370. 
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out  of  the  proceeds  of  the  sale,  to  the  prejudice  of  the  mortgagee,    Hepwobth 

mast  be,  either  that  such  costs  are  properly  administration  costs      heslop. 

in  the  cause,  or  that  the  sale  has  been  for  the  benefit  of  the 

mortgagee.     Now,  on  what  principle  can  I  consider  the  costs  of 

sale    as    administration  costs,   so    as   to    affect   the    priority  of 

mortgagee?    The  object  of  the  suit  is  to  administer  the  estate 

of  the  deceased  debtor,  subject  to  the  mortgage.    The  equity  of 

redemption  only  is  the  subject  of  administration  in  the  suit.    The 

plaintiff  has,  in  the  absence  of  the  mortgagee,  obtained  the  decree 

to  sell  the  estate,  subject  to  the  mortgage,  or  free  from  incumbrances, 

with  the  consent  of  the  mortgagee.    The  mortgagee  consented  that 

the  estate  should  be  sold  free  from  incumbrances.    How  can  such 

a  consent  have  the  effect  of  subjecting  the  security  of  the  mortgagee 

to  the  costs  of  the  sale  ordered  by  the  decree?    I  can  see  no 

ground  for  it.     The  consent  of  the  mortgagee,  that  the  mode  of 

administering  the  equity  of  redemption  shall  be  by  a  sale  of  the 

estate,    free  from  incumbrances,   is  no  waiver  of  his  priority; 

although,  where  the  sale  is  peculiarly  for  his  benefit,  it  may 

possibly  be  otherwise, — which  may  explain  some  of  the  cases.    If 

Kenebel  v.  Scrafton  be  an  authority  to  the  contrary,  it  will,  as  far 

as  my  experience  goes,  be  found  to  have  been  overruled  in  practice; 

for  which  Upperton  v.  Harrison  (i)  and  Aldridge  v.  Westbrook  (2) 

are  authorities.     In  Tipping  v.  Power  (8),  I  had  occasion  to  consider, 

but  not  to  decide  this  point ;  and  I  *then  satisfied  myself  that  the       [  *488  ] 

mere  circumstance  that  a  mortgagee  concurred  in  a  sale  would  not 

deprive  him  of  the  ordinary  rights  of  a  mortgagee  as  to  costs. 

There  must  be  some  special  circumstances  to  produce  that  effect. 

It  was  said,  that  the  mortgagee  not  being  a  party  in  the  cause 
made  a  difference,  and  that  Kenebel  v.  Scrafton  turned  upon  that 
circumstance.  Now  I  should  have  thought  the  present  case 
stronger  for  the  mortgagee :  when  he  is  a  party  in  the  cause,  there 
might  be  some  colour  for  saying  his  mortgage  is  the  subject  of  an 
administration  suit,  but  that  clearly  cannot  be  said  where  he  is  not 
a  party.  In  neither  case,  however,  does  the  mortgagee  waive  his 
priority  by  merely  consenting  to  a  sale.  The  plaintiff  in  this 
cause  would  have  incurred  the  same  expenses  by  attempting  to 
sell  the  estate  subject  to  the  mortgage,  as  by  selling  it  free  from 
incumbrances. 

(1)  40  R  B.  175  (7  Sim.  444).  (3)  58  E.  E.  113  (1  Hare,  410). 

(2)  59  B.  B.  462  (5  Beav.  188). 
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1844.  OVERTON  V.  BANISTER. 

MayH,  8.  ^^  .^^  603—508 ;  S.  C.  9  Jur.  906.) 

^^'I?^**'  Payment  by  a  trustee  to  an  infant  cestui  que  trust,  nineteen  years  of  age, 

'"  '  on  the  false  representation  by  herself  and  her  parents,  that  she  had  attained. 

^     *  -'  the  age  of  twenty- one,  held  to  be  a  discharge  to  the  trustee  for  the  sum  so 

paid ;  but  a  release  executed  by  the  infant  to  the  trustee  of  all  demands  in 
respect  of  the  trust,  held  not  to  be  a  bar  to  a  suit  by  the  same  cestui  que 
trust  against  the  trustee,  although  the  suit  was  not  brought  until  seren 
years  after  the  cestui  que  trust  had  attained  twenty-one. 

The  defendant  John  Banister,  owing  to  the  improper  application 
of  trust-funds  by  his  brother  James,  who  was  a  co- trustee  with  him, 
became  liable  to  make  good  a  sum  of  600Z.,  41.  per  cent.  Stock,  and 
interest,  to  the  three  children  of  James,  who  were  infants  at  the 
time  of  the  breach  of  trust.  The  son  of  James,  who  was  the  eldest 
of  his  three  children,  came  of  age  in  1817,  and  the  defendant  John 
Banister  thereupon  satisfied  his  claim  on  the  trust- funds,  and  was 
released  in  respect  of  that  share.  The  other  two  children  were 
named  Mary  Ann  and  Sarah :  Mary  Ann  attained  twenty-one  in 
December,  1888,  and  Sarah,  in  July,  1886. 

In  November,  1882,  a  Mr.  Cottle,  a  solicitor,  applied  to  John 
Banister,  by  letter,  stating,  that  Mary  Ann  would  attain  twenty- 
one  m  the  following  month,  and  claiming  thereupon  a  sum  of 
about  480Z.  stock,  as  her  share  of  the  trust-funds.  This  letter  was 
accompanied  by  a  note  written  by  James,  her  father,  stating,  that 
Mary  Ann  would  be  of  age  in  December,  1882.  John  Banister, 
upon  this  representation,  after  some  correspondence,  agreed  to  pay 
Mary  Ann  2251. ,  the  remainder  to  be  accounted  for  by  James,  her 
father.  This  225Z.  was  accordingly  paid,  and  Mary  Ann  executed 
an  indenture  of  release,  dated  the  19th  of  February,  1888,  reciting, 
that  she  had  attained  her  age  of  twenty-one  on  the  18th  of 
December,  1832,  and  thereupon  became  entitled  to  her  third  part 
of  the  trust-fund  and  accumulations ;  reciting  also  the  said  agree- 
ment that  John  Banister  should  pay  2251.  and  be  released,  and 
[  ♦504  ]  James  should  account  for  the  residue ;  and  witnessing,  *that,  in 
consideration  of  such  payment  thereby  acknowledged  by  the  said 
Mary  Ann,  she  thereby  released  and  discharged  John  Banister  from 
all  claim  or  demand  in  respect  of  her  share  of  the  said  trust-funds, 
and  the  interest  thereof.  In  August,  1884,  an  application  was 
made  to  John  Banister  by  the  same  solicitor,  stating  that  Sarah 
had  attained  her  age  of  twenty-one.  John  Banister  having  made 
some  question  of  this  fact,  James  and  his  wife,  the  father  and 
mother  of  Sarah,  made  affidavits  of  the  truth  of  it;  and,  upon 
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receiving  such  affidavits,  John  Banister  entered  into  the  same  Ovbbton 
arrangement  concerning  Sarah's  share  as  he  had  made  with  regard  bakistsb. 
to  Mary  Ann's, — ^paid  her  the  sum  of  225^,  and  received  a  like 
release,  executed  by  Sarah,  dated  the  18th  of  August,  1884. 
Neither  the  propriety  of  the  payment,  nor  the  validity  of  the 
release  was  questioned  until  several  years  after  Mary  Ann  and 
Sarah  attained  their  ages  of  twenty-one :  James  Banister,  the 
father  and  co-trustee,  was  insolvent. 

In  October,  1840,  Sarah  married  the  plaintiff  Overton.  In  May, 
1841,  Sarah  and  her  husband,  and  Mary  Ann,  filed  their  bill 
against  John  and  James  Banister,  stating  the  trust,  admitting  that 
the  plaintiffs  had  received  225Z.  each  on  account  thereof,  suggesting 
that  the  defendant  John  Banister  pretended  that  the  plaintiffs  had 
executed  some  deed  or  deeds,  and  charging  that  they  were  ignorant 
of  the  contents  thereof,  and  ought  not  to  be  bound  thereby.  The 
bill  prayed,  that  an  account  might  be  taken  of  the  trust-funds,  and 
of  the  dividends  and  accumulations  thereof,  and  that  what  should 
be  found  due  to  the  plaintiffs  on  such  account  might  be  paid  to 
them  respectively  by  the  said  defendants.  The  answers  admitted 
the  facts  as  above  stated.  Cottle,  the  solicitor  through  whom  the 
communications  had  taken  place,  had  since  died. 

Mr.  Kenyan  Parker  and  Mr.  Faber  submitted,  that  the  decree       [  sos  ] 
was  of  course,  unless  the  defendants,  the  trustees,  could  show  that 
they  had  been  discharged  from  their  liability  by  some  act  of  the 
cestui  que  trusts ;  and  that  an  indenture  executed  by  the  plaintiffs 
during  infancy  could  not  be  a  bar  to  their  claim. 

Mr.  Perry ^  for  James  Banister. 

Mr.  Romilly  and  Mr.  ShadweU,  for  the  defendant  John  Banister, 
argued,  that  the  plaintiffs  could  not  have  joined  in  the  transaction 
of  1882  and  1884,  without  being  parties  to  the  fraud  committed 
upon  their  trustee ;  and  that  the  Court  would  not  permit  them  now, 
on  a  technical  ground,  to  disavow  their  acts :  they  had  represented 
themselves  to  be  of  age  by  the  recitals  in  their  deeds,  and  the 
Court  would  bind  them  by  that  representation.  Lord  Chancellor 
CowPBB  had  gone  farther  than  merely  binding  a  party  by  deliberate 
acts  which  took  place  in  his  minority  :  he  held,  that,  ''if  an  infant 
was  old  enough  and  cunning  enough  to  contrive  and  carry  on  a 
fraud,  he  ought,  in  a  court  of  equity,  to  make  satisfaction  for  it "  (i). 

(I)  WatU  Y.  CreMwell,  9  Vin.  Abr.,  tit.  *•  Enfant,"  N,  pL  24,  p.  415. 
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OVB1ITON  And,  in  a  later  case,  Lord  Chancellor  Kimu  decreed,  that  a  defendant 
BanhItek.  should  either  confirm  a  lease  which  he  had  made  at  seventeen  years 
of  age,  or  refund  the  fine,  saying  emphatically — "  Infants  have  no 
privilege  to  cheat  men"  (i).  In  Cory  v.  Oertcken  (2),  Sir  Thomas 
Plumbb  held,  that  the  fraudulent  conduct  of  an  infant  affected 
persons  claiming  under  him. 

Mr.  Kenyon  Parker^  in  reply,  said,  that  the  cases  cited  would 
[  *&06  ]  have  been  authorities  for  the  defendant  if  the  bill  *had  sought  to 
recover  the  monies  which  the  plaintiffs  had  received  during  their 
infancy;  but  as  the  suit  was  only  to  recover  the  residue  of  the 
trust-funds,  which  there  was  no  pretence  had  ever  been  paid,  the 
cases  referred  to  rather  supported  the  case  of  the  plaintiffs. 

May%,       The  Yioe-Ghancellor  : 

The  plaintiffs  in  this  case,  giving  credit  for  sums  which  have 
been  received  by  them,  are  entitled  to  the  decree  for  an  account  of 
what  remains  due  to  them  in  respect  of  their  legacies.  A  case  of 
more  gross  and  deliberate  fraud  has  never  come  under  my  observa- 
tion. If  the  plaintiffs  by  their  bill  had  asked  payment  over  again 
of  the  225Z.,  they  certainly  would  have  failed  in  obtaining  such  a 
decree:  the  cases  cited  at  the  Bar  would  have  been  sufficient 
authority  for  rejecting  that  claim.  I  am  inclined  also  to  think, 
that,  if  the  plaintiffs  had  obtained  any  other  benefit  whatever  from 
the  defendant  John  Banister,  the  Court  would  not  have  given  them 
relief  in  this  suit  except  upon  the  terms  of  their  giving  up  what 
had  been  so  obtained.  But,  as  the  case  stands,  John  Banister  was 
liable  to  them  for  the  whole  of  their  respective  shares  of  the  trust- 
fund  and  accumulations,  and  they  have  received  no  more  than  225/. 
each.  The  question,  therefore,  is,  whether  the  defence  set  up  is  an 
answer  to  a  bill  for  an  account  of  the  remainder.  The  answer  of 
John  Banister  relies  on  the  release  which  was  given  for  all  demands. 
That  would  have  been  a  bar  at  law  if  given  by  an  adult,  but  the 
release  of  infants  is  worth  nothing  in  law.  The  release,  then, 
being  void  at  law,  the  defendant  cannot  at  the  utmost  do  more  than 
rely  upon  it  as  an  agreement  in  equity ;  and  the  first  question  is, 
whether,  if  the  releases  had  been  executed  after  the  plaintiffs  had 
[  *507  ]  attained  "^  twenty -one,  such  releases  could  have  been  admitted  in 
equity  as  a  bar  to  the  suit.    John  Banister  was  liable  for  the  whole 

(1)  Evr<yy  v.  Nkholas  2  Eq.  Ca.  Ab.  (2)  17  B.  E,  180  (2  Madd.  40). 
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of  the  shares  of  the  plamtiffs  in  the  trust-fands ;  and  the  agree- 
ment was,  that,  on  payment  of  part  of  what  was  so  due  to  them, 
the  rest  shoald  be  released.  It  has  been  decided  in  numerous 
eases  at  law,  that  payment  of  part  of  a  debt,  with  an  agreement 
simply  to  forbear  the  rest,  is  void,  on  account  of  the  want  of  con- 
sideration :  Fitch  V.  SvMon  (i).  In  this  case  I  cannot  say  there 
was  any  consideration  for  the  agreement  at  the  time  it  was 
made;  and,  if  the  consideration  is  to  be  supposed  to  arise  out 
of  the  delay  which  has  since  taken  place,  there  are  other  circum- 
stances, which,  with  reference  to  that  point,  must  be  taken  into 
consideration. 

John  Banister,  as  trustee  to  the  parties,  was,  in  a  sense,  bound 

to  inform  them  what  their  interests  were  in  the  trust-funds  ;  and, 

therefore,  what  their  rights  were  as  against  the  trustees.    If  Cottle 

could  be  shown  to  have  acted  for  these  parties  as  their  solicitor, 

adversely  to  the  defendant,  I  will  not  say  the  case   might   not 

have  required   a  different   consideration.      It  does  not,  however, 

appear  in  what  situation  Cottle  stood  with  regard  to  the  respective 

parties.     The  plaintiffs  were  infants  at  the  time  of  the  transaction, 

and  the  bill  alleges  that  the  release  was  not  read  over  to  them. 

Ck>ttle  is  dead  :  his  clerk,  who  was  present  as  an  attesting  witness, 

has  been  examined,  and  the  defendant  has  not  sought  to  rebut  the 

allegation  of  the  bill,  by  asking  him  whether  the  release  was  read 

over,  or  not.    I  give  entire  credit  to  the  statement  of  the  defendant 

John  Banister.    Morally  speaking,  he  is,  no  doubt,  innocent.    I 

look  upon  the  whole  transaction  as  the  act  of  James.     The  result, 

however,  as  it  appears  to  me,  is,  that  this  is  *not  an  agreement 

which  would  be  binding  in  equity,  unless  the  subsequent  delay  was 

such  as  to  raise  a  consideration  to  support  it ;  but  no  such  case  has 

been  suggested.    James  is  represented  by  all  parties  as  having  been 

insolvent  from  the  beginning.     I  think  I  cannot  refuse,  according 

to  strict  law,  to  decree  an  account  of  what  is  due  to  the  plaintiffs  in 

respect  of  the  capital  stock  and  dividends,  inserting  in  the  decree  a 

direction  to  allow  the  defendant  the  two  sums  of  2252.  which  he  has 

already  paid  to  the  plaintiffs.     No  costs  to  be  given  to  the  hearing, 

farther  directions  and  the  subsequent  costs  being  reserved. 

(1)  5  East,  230. 
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1844.  KIRK  V.  EDD0WE8(1). 

5un€^l'.  (3  ^»^'  509—522;  S.  0.  13  L-  J.  Gh.  402  ;  8  Jur.  1024.) 

The  testator  bequeathed  a  sum  of  3,000/.  to  his  daughter  for  her  separate 
y  _Q^    '  use,  for  life,  with  remainder  to  her  children  as  she  should  appoint;  and,  in 

r  609  1  default  of  appointment,  to  her  children  equally,  with  provisions  for  survivor- 

ship, advancement,  and  for  the  substitution  of  their  issue ;  and  subject  to 
an  annuity,  and  to  his  debts,  he  devised  and  bequeathed  all  the  residue  of 
his  real  and  personal  estate  (naming  securities  for  money)  unto  his  son 
absolutely.  After  the  date  of  the  will,  the  testatA*  gave  to  his  daughter 
and  her  husband  a  promissory  note  for  500/.  then  due  to  tiie  testator.  In 
a  suit  by  the  children  of  the  daughter  against  the  son,  claiming  to  have 
the  legacy  of  3,000/.  invested  and  secured  for  their  benefit,  the  defendant 
tendered  parol  evidence  that,  after  the  date  of  the  wiU,  the  testator  was 
requested  by  his  daughter  to  confer  some  benefit  on  her  husband,  and 
that,  thereupon,  the  testator  gave  her  the  promissory  note,  declaring  that 
it  was  to  be  in  part  satisfaction  of  the  legacy  of  3,000/. ;  and  that  the 
testator  was  advised  by  his  solicitor,  that  it  was  not  necessary  to  alter  his 
will  to  give  it  that  effect :  Held,  that  this  evidence  was  admissible,  as  con- 
stituting an  essential  part  of  a  transaction  subsequent  to,  and  independent 
of,  the  will,  of  which  subsequent  transaction  there  was  no  evidence  in  writing. 

That  the  parol  evidence  was  not  received  as  evidence  of  revocation  or 
alteration  of  any  part  of  the  will,  but  as  evidence  of  a  transaction,  whereby 
the  legatee  had  received  part  of  her  legacy  by  anticipation. 

That  the  advance  to  the  daughter  and  her  husband  was  an  ademption 
pro  tanto  of  the  legacy  bequeathed  by  the  will  for  the  benefit  of  the  daughter 
and  her  children. 

Whether,  if  the  children  had  been  all  living  at  the  date  of  ike  will,  and 
been  named  therein  individually,  and  not  merely  described  as  a  class,  the 
advance  would  have  been  an  ademption,  qiicere, 

H.  Eddowes,  by  his  will,  dated  in  June,  1827,  after  directing 
that  his  debts,  and  funeral  and  testamentary  expenses,  should  be 
paid  by  his  executors,  and  bequeathing  his  household  goods  and 
furniture  to  his  daughter,  Elizabeth  Kirk,  gave,  devised,  and 
bequeathed  all  and  every  his  messuages,  cottages,  closes,  lands, 
tenements,  hereditaments,  and  real  estate,  situate  in  the  county  of 
Leicester,  or  elsewhere ;  and  also  all  and  singular  his  monies, 
securities  for  money,  stock  in  trade,  plate,  wines,  horses,  books, 
book  debts,  sum  and  sums  of  money,  and  securities  for  money, 
which  should  be  due  and  owing  to  him  at  the  time  of  his  decease ; 
and  also  the  fixtures  in  and  about  his  dwelling-house,  shop,  and 
premises,  and  all  other  his  personal  estate  and  eflfects  whatsoever, 
(not  thereinbefore  by  him  disposed  of),  unto  and  to  the  use  of  his 
son  John  Henry  Eddowes,  his  heirs,  executors,  administrators,  and 
assigns ;  subject  nevertheless  to,  and  the  testator  thereby  charged 

(1)  Smith  V.  Conder  (1878)  9  Ch.  D.      L.  J.  Ch.  489,  62  L.  T.  718;  OHffith 
170.   47    L.  J.   Ch.   878;    Pollock  v.      v.  Bourke  (1886J  21  L.  E.  Ir.  100. 
Worrall  (1885)  28  Ch.  Div.  652,  64 


VOI-.  I.XIV.]  1844.     CH.     3  HABE,  509—611.  391 

the  same  estates  respectively  with,  the  payment  of   the  sum  of        kirk 
3,00OI.,  and  the  annuity  of  100/.  thereinafter  bequeathed.     And     eddowes. 
the  testator  gave  and  bequeathed  unto  his  brother  Storer  Eddowes, 
for  liis  *life,  an  annuity  of  lOOZ.,  to  be  yearly  issuing  out  of  the       [  'Sio  ] 
said  real  estate.    And  the  testator  thereby  gave  and  bequeathed 
unto  his  son  John  Henry,  and  his  brother  Storer,  their  executors 
and  administrators,  the  sum  of  3,000Z.,  to  be  paid  into  their  hands 
at  the  expiration  of  twelve  months  next  after  his  (the  testator*s) 
decease,  upon  trust  to  invest  the  same,  at  interest,  on  Government, 
real,  or  other  good  security ;  and  stand  possessed  thereof,  upon 
trust  to  pay,  apply,  and  dispose  of  the  interest,  dividends,  and 
prodace  thereof,  from  time  to  time,  as  the  same  should  become 
due,  unto  his  (the  testator's)  daughter  Elizabeth  Kirk,  and  her 
assigns,  during  her  life,  to  and  for  her  own  sole  and  separate  use 
and  benefit ;  and,  from  and  after  her  decease,  upon  trust  for  such 
one  or  more  of  the  child  and  children  of  the  said  Elizabeth  Kirk 
as  she  should,  by  deed  or  will  duly  executed,  notwithstanding  her 
coverture,  direct  or  appoint ;  and,  in  default  of  such  direction  or 
appointment,  in  trust  for  all  and  every  the  child  or  children  of  his 
said  daughter  respectively,  to  be  vested  upon  their  attaining  twenty- 
one  ;  or  to  be  sooner  paid  or  applied  for  their  preferment  or  advance- 
ment, as  therein  mentioned ;   and,  in  the  meantime,  to  pay  and 
apply  the  interest  and  produce  thereof  to  and  for  the  benefit  of 
such  child  or  children  as  therein  mentioned,  with  a  provision  for 
survivorship  among  such  children,  and  also  a  provision,  in  case  any 
one  or  more  of   the  said  children  should  die  under  twenty-one, 
leaving  lawful  issue,  that  such  issue  should  stand  in  the  place  of 
their  parent,  as  therein  mentioned;    and,  in  case  the  testator's 
said  daughter  should  die  without  leaving  issue  her  surviving,  or, 
leaving  such,  they  should  all  die  under  twenty- one,  without  leaving 
issue  as  thereinbefore  mentioned,  then  upon  trust  to  pay  and  apply 
the  said  sum  of  8,000Z.,  and  the  interest  due  thereon,  unto  his  son, 
the  said  John  Henry  Eddowes,  his  executors,  administrators,  and 
assigns  absolutely.    And  the  testator  appointed  his  ^said  son  and       [  *^n  ] 
brother  his  executors.     The  testator  died  in  1827.     At  the  date  of 
the  will  of  the  testator,  his  daughter  Elizabeth  had  one  child  living : 
two  other  children  of  the  daughter  were  born  after  the  testator's 
death.     The  husband  of  the  daughter  died  in  18S8. 

The  bill  was  filed  in  1842,  by  the  three  children  of  Elizabeth 
Kirk,  against  John  Henry  Eddowes,  (Storer  Eddowes  being  also  a 
defendant,  and  certain  assignees  of  his  annuity  and  Elizabeth  Kirk 
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KiBK        being  made  defendants  by  service  of  the  copy  of  the  bill  upon 

EDDOWK&     them),  claiming  the  benefit  of  the  legacy  of  8,000^,  (as  a  fand 

yet  onappointed),  and  praying  that  the  same  might  be  raised, 

secured,  and  applied  according  to  the  trusts  of  the  will,  and  for  a 

new  trustee  in  the  place  of  Storer  Eddowes,  who  was  insolvent. 

The  defendant  John  Henry  Eddowes,  by  his  answer,  admitted 
assets  of  the  testator  to  pay  the  entire  legacy,  and  stated,  that  he 
had  invested  the  sum  of  2,5002.  upon  the  trusts  expressed  in  the 
will,   for  the  benefit  of  Elizabeth  Eirk,  and  the  plaintiffs,  her 
children.    The  defendant  stated,  that,  shortly  after  the  date  of  the 
will,  the  testator  gave  Elizabeth  Kirk  a  sum  of  500Z.,  then  due  to 
him  from  one  Warner,  on  his  promissory  note,  by  giving  up  such 
promissory  note,  and  procuring  Warner,  in  satisfaction  thereof,  to 
make  and  deliver  to  Elizabeth  Eirk  another  promissory  note  for 
the  like  sum,  which  sum  had  since  been  received,  either  by  Eliza- 
beth Eirk  or  her  deceased  husband :  that  such  gift  was  made  under 
the  following  circumstances  :  Shortly  after  the  date  of  the  will,  the 
testator  informed  Elizabeth  Eirk  of  the  provision  he  had  thereby 
made  for  herself,  and  her  children,  whereupon  she  expressed  herself 
dissatisfied  that  the  whole  legacy  had  been  tied  up,  saying,  she 
[  *512  ]       *knew  her  husband  was  in  debt ;  and  the  testator  then  said,  that 
he  had  5002.  on  Warner's  note,  which  he  would  give  her  on  account 
of  the  legacy  given  her  by  his  will:   that  the  8,0002.,  and  the 
annuity  to  Storer  Eddowes,  was  a  full  half  of  his  property,  and 
he  wished  them  to  be  equal :  that  the  defendant  thereupon  asked 
the  testator  whether  it  would  not  be  necessary  to  alter  his  will,  and 
the  testator  replied,  that  he  would  ask  Mr.  Gradock  (his  solicitor) 
whether  that  would  be  necessary  :  that  the  testator  afterwards,  and 
before  he  perfected  the  gift  of  the  note,  and  with  reference  thereto, 
inquired  of  Mr.  Gradock  whether,  if  he  gave  Mr.  Eirk  5002.,  on 
account  of  the  legacy,  it  would  go  in  part  payment  thereof,  and  Mr. 
Gradock  told  the  testator  that  it  would,  and  the  gift  was  completed 
on  the  faith  of  that  assurance,  and  pro  tanto  in  satisfaction  of,  and 
substitution  for,  the  legacy  of  8,0002. 

By  the  evidence  of  Storer  Eddowes  it  appeared,  that  a  conver- 
sation, to  the  effect  stated  in  the  answer,  took  place  in  the  latter 
part  of  July,  or  in  the  month  of  August,  1827,  on  an  occasion  when 
only  the  testator  and  the  defendants  (his  brother  (the  witness),  and 
his  son  and  daughter)  were  present,  and  that  the  note  was  there- 
upon given  up  to  Warner,  and  a  new  note,  for  the  same  amount, 
made  by  Warner,  payable  to  Mr.  or  Mrs.  Eirk ;  and  Mr.  Gradock 


VOI-.  Lxiv.l  1844.     CH.     8  HARE,  612—614.  898 

deposed,  that,  in  the  latter  end  of  Jaly,  or  early  in  August,  1827,  he        Kirk 
attended  the  testator  as  his  attorney,  and  was  informed  by  him     eddowss. 
that  he  had  given  his  daughter  Warner's  note  for  500Z.,  which  sum 
it  was  his  wish  should  go  in  part  of  the  legacy  given  to  her  by  his 
will ;  and  that,  in  answer  to  an  inquiry  by  the  testator,  he  (Gradock) 
informed  him,  that,  if  his  intention  that  it  should  go  as  part  of  the 
legacy  was  clearly  understood  by  all  parties  interested,  it  was  not 
'necessary  to  alter  his   will ;    and  that  the  testator  thereupon       [  *518  ] 
expressed  his  determination,  in  consequence  of  such  advice,  not 
to  make  any  alteration  in  his  will.    At  the  hearing, 

Mr.  RomiUy  and  Mr.  Rogers,  for  the  plaintiffs,  claimed  their 
legacy  of  8,000Z.,  under  the  will,  and  submitted,  that  the  transfer 
by  the  testator  to  his  daughter  of  one  of  the  securities,  which  he 
held  for  a  sum  of  money,  although  made  after  the  date  of  his  will, 
could  not  affect,  or  to  any  extent  adeem,  the  legacy  to  the  plaintiffs. 
The  disposition  of  the  two  gifts  was  wholly  different.  A  gift  to  A. 
could  not  adeem  a  previous  legacy  to  B.  The  circumstances  raised 
no  presumption  against  the  title  of  the  plaintiffs  to  the  entire 
legacy ;  and  the  conversations  or  declarations  of  the  testator  were 
not  admissible  in  evidence.  It  was  only  to  rebut  a  presumption  of 
law,  which  arose  upon  the  facts,  or  to  fortify  such  a  presumption, 
when  evidence  had  been  adduced  on  the  other  side  to  rebut  it,  that 
parol  evidence  was  received. 

Mr.  Walker  and  Mr.  WUlcock,  for  the  defendants,  tendered  the 
evidence  of  the  conversation  which  took  place  between  the  testator 
and  his  son  and  daughter,  and  the  solicitor  of  the  testator,  with 
respect  to  the  delivery  of  the  promissory  note  of  Warner  to  Mrs. 
Kirk,  and  the  declarations  of  the  testator  at  that  time,  and  sub- 
mitted that  the  evidence  was  admissible,  not  as  affecting  the  will, 
but  as  part  of,  and  explaining,  a  subsequent  transaction.  The 
evidence,  if  received,  clearly  showed  that  the  6002.  was  advanced 
towards,  and  as  part  of,  the  daughter's  portion.  The  circumstance 
that  'the  portion  was  settled  by  the  will  upon  the  daughter  and  [  *614  ] 
her  family  did  not  deprive  it  of  the  character  of  a  portion  ;  it  was 
the  ordinary  mode  of  dealing  with  a  gift  to  a  daughter.  Her 
children  took  an  interest  only  through  her,  and  not  independently 
of  her ;  and  an  act  which  affected  her  right  in  the  substance  of  the 
gift  would,  in  the  same  measure,  affect  the  derivative  right  of  her 
children. 

[The  principal  cases  cited  are  mentioned  in  the  judgment.] 
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Kirk        The  Yice-Chancellob  : 
r. 

Eddowks.  Henry  Eddowes,  the  testator  in  the  cause,  by  his  will  gave  his 
real  and  personal  estate  to  his  son,  the  defendant  John  Henry 
Eddowes,  absolutely,  charged  with  an  annuity  of  100/.  to  the 
[  *5i5  ]  testator's  brother  Storer  Eddowes,  *for  his  life,  and  with  a  capital 
sum  of  8,0002.  to  the  defendant  Mrs.  Eirk,  for  her  life,  for  her 
separate  use,  with  remainder  to  such  of  her  children  as  she  should 
appoint ;  and,  in  default  of  appointment,  amongst  her  children,  to 
vest  at  twenty-one,  with  benefit  of  survivorship  amongst  them,  in 
case  of  a  child  dying  under  twenty-one  without  issue,  and  sub- 
stituting the  issue  of  any  child  who  should  die  under  twenty-one, 
leaving  issue,  for  such  child.  Such  generally  is  the  scope  of  the 
will.  The  plaintiffs,  who  are  children  of  Mrs.  Eark,  have  filed  their 
bill  to  recover  the  8,000Z. 

The  right  to  2,500/.,  part  of  the  8,000/.,  is  admitted  ;  but  John 
Henry  Eddowes  contends,  that  the  remaining  500/.  has  been 
adeemed  by  an  advance  to  that  amount,  alleged  to  have  been  made 
by  the  testator  after  the  date  of  his  will.  The  defendant,  admitting 
that  the  case  of  Pym  v.  Lockyer  (i)  will  apply  to  the  circumstances 
of  this  case,  has  not  contended  that  the  alleged  advance  was  an 
ademption  of  more  than  500/.  of  the  legacy.  Evidence  in  support 
of  defendant's  case  was  tendered  by  the  defendant,  and  in  part 
objected  to  by  the  plaintiff;  but,  by  consent  of  the  plaintiff's 
counsel,  the  evidence  was  read  de  bene  esse ;  and,  if  the  evidence  be 
admissible,  I  think  it  establishes,  in  accordance  with  the  case 
made  by  the  answer,  that  the  testator  did,  at  Mrs.  Kirk's  instance 
and  request,  give  her  husband  500/.,  by  giving  him  a  note  of  one 
Warner  for  that  sum ;  and  that,  at  the  time  of  doing  so,  he 
declared,  that  he  gave  it  in  part  satisfaction  of  the  share  of  his 
property  given  her  by  his  will.  This  may  be  subject  only  to  a 
question,  whether  the  500/.  originally  due  upon  Warner's  note  was 
ultimately  paid. 
[  516  ]  (His  Honour  read  the  evidence  of  the  solicitor,  of  the  declarations 

of  the  testator.) 

The  question  in  its  legal  bearings  is,  to  some  extent  at  least,  free 
from  doubt.  The  bequest  by  the  will,  separately  considered,  is 
clear.  The  gift  of  Warner's  note,  at  a  time  subsequent  to  the  will, 
is  clear.  The  two  gifts  being  separate  and  distinct,  both  prima  facie 
will  take  effect.  The  gift  of  Warner's  note,  at  all  events,  is  to 
stand  ;  and  the  question  to  be  decided  is,  whether  the  gift  by  the 

(1)  48  E.  B.  219  (5  My.  &  Cr.  29). 
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will  is  adeemed,  pro  tanto,  by  the  gift  of  Warner's  note.  For  the  Kirk 
sake  of  brevity,  I  will  call  the  will  the  first,  and  the  gift  of  Warner's  eddowbs. 
note  the  second,  transaction ;  although,  in  fact,  the  gift  of  Warner's 
note  was  perfected  before  the  will  came  into  operation.  The  way 
in  which  I  have  stated  the  question  presents  it  for  judgment  in  its 
most  convenient  form.  No  question  is  made  as  to  the  legal  effect 
of  the  will,  separately  taken ;  nor  is  any  question  made  that  the 
second  transaction,  whatever  it  was,  at  all  events  is  to  stand.  The 
questions  I  have  to  consider  are  two, — first,  as  to  what  the  second 
transaction  really  was, — and  secondly,  as  to  the  eflfect,  if  any,  of 
the  second  transaction  upon  the  first. 

Where  similar  questions  have  arisen  upon  gifts  given  by  two 
distinct   instruments,  the  law  as  to   the  admissibility  of  parol 
evidence  has,  I  believe,  been  long  since  settled.     In  such  cases  the 
rule  of  law  applies,  that  written  instruments  cannot  be  added  to, 
or  explained  by,  parol  evidence ;  and,  therefore,  unless  the  second 
instrument,  in  express  terms,  or  by  presumption  of  law,  adeems 
the  gift  made  by  the  instrument  of  earlier  date,  no  question  can 
arise.     Both  instruments  will  take  effect.     Again,  if  the  second 
instrument  in  terms  adeems  the  gift  by  the  first,  it  could  not,  I 
apprehend,  be  contended  *that  it  would  not  produce  its  intended       f  'bit  ] 
effect ;  a  party  claiming  under,  and  having  taken  the  benefit  of  it, 
could  not  claim  that  benefit,  and  at  the  same  time  refuse  to  give 
full  effect  to  it.     If,  however,  the  second  instrument  do  not,  in 
terms,  adeem  the  first,  but  the  case  is  of  that  class  in  which,  from 
the  relation  between  the  author  of  the  instrument,  and  the  party 
claiming  under  it,  (as  in  the  actual  or  assumed  relation  of  parent 
and  child),  or  on  other  grounds,  the  law  raises  a  presumption,  that 
the  second  instrument  was  an  ademption  of  the  gift  by  the  instru- 
ment of  earlier  date,  evidence  may  be  gone  into  to  show  that  such 
presumption  is  not  in  accordance  with  the  intention  of  the  author 
of  the  gift ;  and,  where  evidence  is  admissible  for  that  purpose, 
counter-evidence  is  also  admissible.     In  such  cases,  the  evidence  is 
not  admitted,  on  either  side,  for  the  purpose  of  proving,  in  the  first 
instance,  with  what  intent  either  writing  was  made ;  but  for  the 
purpose  only  of  ascertaining  whether  the  presumption  which  the 
law  has  raised  be  well  or  ill  founded.     For  this  it  will  be  sufficient 
to  refer  to  the  case  of  Hurst  v.  Beach  (i),  and  the  cases  cited  in  the 
elaborate  judgment  of  the  Lobd  Chancellor  of  Ibeland,  in  the 
late  case  of  Hall  y.  Hill  (2),  in  which  he  fully  considers  the  effect 
(1)  21  B.  B.  304  (5  Madd.  351).  (2)  58  E.  E,  223  (1  Dr.  &  War.  94), 
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Kirk  of  acts  inter  vivos  in  adeeming  legacies,  Hartopp  y.  Hartopp  (i), 
EonowKa.  Powys  V.  Mansfield  (2),  and  numerous  other  cases.  In  this  case, 
the  advance  of  500^  was  after  the  date  of  the  will.  This,  the 
second  transaction,  however,  is  not  evidenced  by  any  writing ;  and 
the  technical  rule  to  which  I  have  referred,  against  admitting 
evidence  to  prove  what  was  the  intention  of  the  parties  to 
that  transaction,  does  not,  therefore,  apply.  The  question  is, 
[  *518  ]  whether  any  other  rule  applies,  which  *shall  exclude  the 
evidence.  In  order  fully  to  try  this  case,  I  will  first  suppose 
the  8,000/.  to  have  been  given  absolutely  to  Mrs.  Eirk,  for  her 
separate  use. 

The  defendant's  evidence  was  not  objected  to,  nor  could  it  have 
been  successfully  objected  to,  so  far  as  it  went  to  show  the  gift  of 
Wamer'e  note,  its  amount,  and  other  circumstances  attending  it, 
with  the  exception  of  the  testator's  declarations  accompanying  the 
gift.  For  the  Court  which  has  to  decide  whether  the  transaction 
has  effected  a  partial  ademption  of  the  legacy  must  know  what  the 
transaction  was ;  but  the  declarations  of  the  testator,  accompanying 
the  transaction,  were  objected  to.  Why  should  those  accompanying 
declarations  not  be  admissible  ?  They  are  of  the  essence  of  the 
transaction,  and  the  truth  of  the  transaction  itself  cannot  be  known 
to  the  Court  without  them.  The  rule  which  would  exclude  the 
evidence,  if  the  intention  of  the  parties  had  been  expressed  in 
.  writing,  does  not  apply.  I  assume,  that,  if  the  intention  of  the 
parties,  as  proved  by  the  evidence,  had  been  in  writing,  it  could  not 
be  contended,  on  the  part  of  Mrs.  Eirk,  to  whom  the  legacy  was 
given  for  her  separate  use  absolutely,  that  a  payment  to  her  husband 
of  the  amount  of  her  legacy,  at  her  instance  and  at  her  request, 
would  not  have  precluded  her  from  claiming  it  under  her  father's 
will ;  or,  in  other  words,  that  the  advance  made  under  such  circum- 
stances would  not  have  adeemed  the  legacy.  If  that  be  not  so,  the 
argument  must  be,  that  an  advance  made  by  a  testator  to  one  of 
his  legatees,  under  an  agreement  in  writing,  that  the  legatee  shall 
accept  the  advance  in  full  satisfaction  of  his  legacy,  would  leave 
the  legatee  at  liberty  to  claim  the  legacy,  notwithstanding  the 
agreement;  and,  if  such  an  argument  be  not  admissible,  the 
[  *5i9  ]  declarations  of  the  testator  must  be  admissible  in  the  *case  I  am 
now  supposing,  unless  there  be  some  rule  of  law  which  hinders  a 
transaction,  like  that  which  the  defendant  relies  upon,  from  being 
valid  unless  it  be  evidenced  by  writing.     This,  however,  cannot  be 

(1)  11  B.  B.  48  (17  Yes.  192).  (2)  45  B.  B.  277  (3  My.  &  Cr.  359). 
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anccessfully  contended  for.  The  evidence  does  not  touch  the  will ;  Eirk 
it  proves  only  that  a  given  transaction  took  place  after  the  will  was  eddowbs. 
made,  and  proves  what  that  transaction  was,  and  calls  upon  the 
Court  to  decide  whether  the  legacy  given  by  the  will  is  not  thereby 
adeemed.  Ademption  of  the  legacy,  and  not  revocation  of  the  will, 
is  the  consequence  for  which  the  defendant  contends  ;  a  distinction 
which  is  marked  by  Lord  Habdwicke  in  the  case  of  Roseweli  v. 
Bennett {1).  The  defendant  does  not  say  the  will  is  revoked;  he 
says  the  legatee  has  received  his  legacy  by  anticipation. 

In  principle,  therefore,  I  cannot  see  my  way  to  reject  the  evidence 
in  question. 

How,  then,  does  the  case  stand  upon  authority  ?    The  cases  of 
Monck  V.   Lord  Monck{2)y  RoseiveU  v.  -Bennett  (i),    Thellusson  v. 
Woodford  (3),  Bell  v.  Coleman  (4),  Biggleston  v.  Orubb{5),  Hoskins 
V-  Hoskins  («),  Chapman  v.  Salt  (7),  Powel  v.  Cleaver  (s),  Grave  v. 
Ijn-d  Salisbury  (9),  Ex  parte  Dubost  (lo),  and  Shudal  v.  Jekyll  (ii),  are 
all  authorities  in  favour  of  admitting  the  evidence.     In  Hall  v.  HiU, 
the  Lord  Chancellor  of  Ireland  refers  (12),  with  marked  approba- 
tion, to  the  cases  of  Rosewell  v.  Bennett^  Biggleston  v.  Grubb,  and 
Monck  V.  Lord  Monck,  upon  this  point.     I  am  aware  that  an  argu- 
ment may  be  raised,  as  *to  how  far  the  admission  of  the  evidence,       [  *620  ] 
in  the  cases  I  have  cited,  or  the  greater  part  of  them,  may  be 
referred  to  the  principle  to  which  I  have  before  adverted — that  of 
applying  it  to  a  presumption  first  raised  by  the  Court.     Such  an 
argument,  however,  will  be  found,  upon  examination,  not  to  be 
sustainable ;  for,  if  the  law  would,  in  those  cases,  have  raised  the 
presumption,  the  evidence  which  was  objected  to  was  unnecessary, 
there  being  no  evidence  to  countervail  the  presumption.    But  the 
evidence,  though  objected  to  in  some  of  the  cases,  was  received, 
and,  therefore,  must  have  been  read  to  prove  what  the  transaction 
was.     And  it  is  remarkable  that,  in  Thellusson  v.  Woodford,  although 
the  exception  to  the  Master's  report  raised  the  question,  whether 
the  evidence  was   admissible,  the  eminent  counsel   who  argued 
against  the  ademption  barely  threw  out  a  question,  whether  the 
evidence  was  admissible,  without  arguing  against  its  admissibility  ; 

(1)  3  Atk.  77.  (8)  2  Br.  C.  C.  499. 

(2)  12  B.  R  33  (1  BaU  &  B.  298).  (9)  1  Br.  C.  C.  425. 

(3)  4  Madd  420.  (10)  11  R.  R.  173  (18  Ves.  140). 

(4)  5  Madd.  22.  (11)  2  Atk.  516. 

(5)  2  Atk.  48.  (12)  58  B.  R  at  p.  239  (1  Dr.  &  War. 

(6)  Prec.  Chan.  263.  118). 

(7)  2  Vera.  646. 
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Kirk  and  Sir  John  Leach  said,  *'  This  is  not  a  case  of  implication,  bat  of 
Kddowks.     express  declaration." 

Admitting,  therefore,  in  the  fullest  manner,  that  parol  evidence 
is  inadmissible  to  prove  that  a  will  or  other  written  instrument  was 
intended  to  have  an  effect  not  expressed  in  it,  still,  with  the  opinion 
of  the  Lord  Chancellor  of  Ireland,  so  recently  expressed  npon 
the  point,  and  the  other  authorities  I  have  referred  to,  supporting 
the  opinion  which  I  individually  entertain,  that  the  evidence  is 
admissible,  I  shall  receive  it. 

The  subject  has  been  very  elaborately  considered  by  Mr.  Boper. 
I  cannot  but  think  the  learned  writer  has  not  sufficiently  kept  in 
mind  the  distinction  between  ademption  and  revocation,  nor 
[  *52l  ]  between  the  cases  in  *  which  the  intention  of  the  parties  has  been 
reduced  into  writing,  and  those  in  which  the  Court  has  had  to 
ascertain,  by  parol  evidence  only,  what  the  parties  had  done.  It 
was  said,  that  there  was  a  distinction  in  this  case,  inasmuch  as  the 
advance  was  made,  not,  as  in  the  cases  cited,  to  the  legatee  herself, 
but  to  the  husband  of  the  legatee.  That  circumstance  might  be 
material  upon  the  question  of  implied  ademption,  but  it  cannot 
affect  the  question  of  admitting  or  rejecting  the  evidence  to  prove 
what  the  transaction  was.  In  more  than  one  of  the  cases  cited  the 
same  circumstance  occurred. 

In  the  preceding  observations  I  have  supposed  the  8,00(N.  to 
have  been  given  to  Mrs.  Kirk  absolutely :  it  was,  in  fact,  given  to 
her  for  life,  for  her  separate  use,  with  remainder  to  her  children, 
as  a  class ;  and  it  remains  to  be  seen  whether  that  circumstance 
alters  the  case.  My  opinion  is,  that  it  makes  no  difference.  I  do 
not  mean  to  decide  that  a  legacy  to  A.  can  be  adeemed  by  a  mere 
advance  to  another  person  than  A.  That  might  be  simple  revoca- 
tion, and  not  ademption.  Nor  do  I  mean  to  decide,  that,  if  in  this 
case  the  bequest  had  been  to  Mrs.  Kirk  for  life,  with  remainder  to 
children  living  at  the  time,  and  named  in  the  will,  the  bequest  to 
the  children  could  have  been  affected  by  the  advance  in  question. 
I  give  no  opinion  upon  that  case.  But  here  I  find  a  legacy  to  Mrs. 
Eirk,  for  her  separate  use,  with  remainder  to  her  children  as  a 
class :  that  I  think  is  in  the  nature  of  a  portion  to  the  daughter  her- 
self. It  is,  in  fact,  a  common  way  of  dealing  with  a  lady's  portion, 
upon  the  occasion  of  her  marriage.  A  provision  for  herself,  and 
her  children  after  her,  is  the  use  of  her  portion.  I  find  her,  in 
effect,  requesting  her  father  to  advance  part  of  her  fortune  to 
her  husband,  and  he  does  so,  declaring  at  the  time  what  his 


^fOL.  Lxnr.] 


1844.     CH.     8  HAEE,  521—522. 


899 


testamentary  dispositions  are,  as  between  his  son  and  daughter, 
and  what  *his  intentions  are  in  making  the  advance ;  and  the  500Z. 
is  accepted  upon  that  basis.  Cai-ver  v.  Bowles  (i)  is  an  authority  in 
favour  of  this  view  of  the  case,  as  are  many  of  Lord  Eldon's 
observations  in  Tnmmer  v.  Bayne  (2),  which  is  rather  the  converse 
of  the  present  case. 

Upon  the  whole,  not  holding  that  extrinsic  evidence  can,  in  any 
case,  be  admitted  to  alter,  add  to,  or  vary  a  written  instrument,  or 
to  prove  with  what  intention  an  instrument  was  executed, — nor  that 
declarations  of  the  testator,  made  at  any  other  time  than  contem- 
poraneously with  the  advance,  and  as  part  of  the  transaction  the 
truth  of  which  I  am  bound  to  ascertain,  would,  in  this  case,  be 
admissible,  and  distinguishing  between  revocation  and  ademption, 
I  am  of  opinion  that  this  evidence  must  be  received. 

Declare  that  the  legacy  of  8,000Z.  was  adeemed,  to  the  extent 
of  500L,  by  the  gift  of  the  promissory  note  to  Elizabeth  Kirk  (3). 
Let  a  new  trustee  be  appointed  in  the  place  of  Storer  Eddowes. 
Refer  it  to  the  Master  to  inquire  on  what  securities  the  legacy 
of  2,5002.  is  now  invested.  Liberty  to  state  special  circumstances. 
Reserve  further  directions  and  costs. 


Kirk 

V, 

Eddowbs. 
[  •622  ] 


HALL  V.   PALMER. 

(3  Hare,  532—538;  S.  C.  13  L.  J.  Ch.  352;  8  Jur.  459.) 

A  testator  sealed  and  delivered  a  bond,  conditioned  for  the  payment  of  an 
annuity,  after  his  death,  to  a  woman  with  whom  he  had  cohabited.  At  the 
time  he  gave  instructions  to  prepare  the  bond,  he  stated,  that  it  was  not  his 
intention  to  break  off  his  connexion  with  the  obligee ;  and  he  deposited  the 
bond  with  his  solicitors,  with  whom  it  remained  until  after  the  death  of  the 
obligor.  On  a  reference  to  the  Master,  he  found  that  the  consideration  of 
the  bond  was  past  cohabitation :  Held,  that  the  bond  was  valid ;  that, 
being  proved  to  have  been  sealed  and  delivered,  the  retention  of  it  in  the 
hands  of  the  obligor's  solicitor  did  not  afEect  its  operation  (4) ;  and  that,  after 
the  facts  had  been  referred  to  the  Master,  and  the  Court  was  satisfied  with 
his  finding,  payment  of  the  sum  secured  by  the  bond  would  be  decreed, 
without  a  trial  at  law. 

John  Vidleb  executed  his  bond,  dated  the  29th  of  June,  1824, 
whereby  he  became  bound  to  the  plaintiff  Mary  Hall,  in  the  penal 
sum  of  3,000^.,  conditioned  for  the  payment  to  her  of  an  annuity 

(1)  34  B.  E.  102  (2  Buss.  &  My.  301). 
(2)6R,B.  173(7  Ves.  508). 
(3)  The  plaintifEs  raised  no  question 
aatothe  fact  of  the  500/.  secured  by 


See 


the  note  haying  been  realized, 
p.  394. 

(4)  See  Preface  to  29  B.  B.,  dis 
cussing  Doe  d.  Garnvus  y.  Knight, 
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Hall  of  104Z.  daring  her  life,  to  commence  from  the  death  of  the  obligor. 
Palmer.  The  obligor  had,  at  the  time  of  the  execution  of  the  bond,  cohabited 
for  many  years  with  the  obligee,  who  had  three  children  by  him 
then  living.  The  bond  was  prepared  by  the  solicitor  of  the  obligor, 
from  his  instructions,  the  testator  at  the  same  time  stating,  in 
answer  to  a  question  put  by  his  solicitor  to  the  effect,  that  he  still 
cohabited  with  Mary  Hall,  and  that  it  was  not  his  intention  to 

[  *633  ]  break  off  the  connexion ;  and  the  evidence  went  to  show  *that  the 
connexion  had  continued.  The  bond  remained  in  the  possession 
of  the  solicitors  who  prepared  it,  until  after  the  death  of  John 
Vidler,  the  obligor,  in  January,  1827.  After  his  death,  Edward 
Parratt,  his  son-in-law,  one  of  the  executors  appointed  by  his  will, 
and  who  alone  proved  the  will,  paid  or  provided  for  the  payment 
of  all  the  debts  of  the  testator  (except  the  annuity  of  Mary  Hall) ; 
and  the  remainder  of  the  personal  estate,  not  specifically  bequeathed, 
being  insufficient  to  pay  all  the  legacies  given  by  the  will,  the  said 
executor  made  up  the  same  out  of  his  own  monies,  and  invested 
20,0002.,  New  4  per  cent.  Stock,  in  the  names  of  trustees,  for 
Louisa,  the  daughter  of  the  testator,  to  whom  that  sum  had  been 
bequeathed  by  his  will:  the  executor  also  invested  other  sums 
of  2,0002.,  1,000Z.,  and  5,0002.,  like  stock,  and  10,0002.  Consols, 
in  trust  for  other  legatees  under  the  same  will:  the  executor 
also  paid  the  annuity  secured  to  Mary  Hall  by  the  bond,  until 
the  year  1885,  when  he  became  insolvent.  The  testator's 
daughter  Louisa  became  of  unsound  mind,  and  the  20,0002. 
stock  was  transferred  into  Court,  in  the  matter  of  the  lunacy. 
The  plaintiff  filed  her  bill  in  1889,  as  a  bond-creditor  of  the 
testator,  against  the  executor,  and  against  the  trustees  and  parties 
beneficially  interested  in  the  said  several  legacies  or  sums  of 
stock,  for  payment  of  the  arrears  of  the  annuity  by  the  executor, 
or  rateably  out  of  the  said  trust-funds,  as  part  of  the  testator's 
estate.  At  the  hearing  of  the  cause,  it  was  referred  to  the  Master 
to  inquire  of  the  execution  and  consideration  of  the  bond,  and  the 
manner  in  which  it  had  been  dealt  with  ;  whether  the  estate  of  the 
testator  had  been,  in  any  manner,  released  from  the  annuity; 
whether  anything  was  due  from  the  executor  in  respect  thereof ; 
and  what  sums  then  represented  the  said  respective  bequests  of 
20,0002.,  10,0002.,  2,0002.,  1,0002.,  and  5,0002.,  stock. 

[  534  ]  The  Master,  by  his  report,  found,  that  the  testator  duly  sealed 

and  delivered  the  said  bond;  and  that  the  consideration  thereof 
was  the  past  cohabitation  of  the  testator  with  the  plaintiff,  and  her 
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being  the  mother,  by  him,  of  three  children ;  and  that  the  said  Hall 
bond  was  prepared  by  the  solicitors  of  the  testator,  and  was  allowed  palmbr. 
to  remain  with  them,  for  safe  custody,  until  the  death  of  the 
testator :  that  the  bond  was,  at  that  time,  mislaid,  but  was  subse- 
quently found,  and  delivered  to  the  plaintiff,  in  1835 :  that  the 
plaintiff  had  not,  in  any  manner,  released  or  exonerated  the 
testator's  estate  from  the  payment  of  the  annuity,  and  that  the 
arrears  therein  mentioned  were  then  due  in  respect  thereof.  The 
Master  also  found,  that  no  part  of  the  testator's  personal  estate 
remained  in  the  hands  of,  or  was  due  from,  the  defendant  Edward 
Parratt,  applicable  to  the  payment  thereof ;  and  [he  stated  the 
several  amounts  of  the  stocks  which  represented  the  said  bequests, 
and  were  held  upon  the  trusts  thereof] . 

The  defendants,  the  legatees,  excepted  to  the  report,  for  that  the 
Master  should  have  found,  that  the  consideration  of  the  bond  was 
the  future,  as  well  as  the  past,  cohabitation ;  and  that  the  bond  was 
deposited  wuth  the  solicitors  of  the  testator,  by  his  directions,  and 
amongst  his  own  papers,  and  was  never  delivered  up  to  the  plaintiff, 
or  any  one  on  her  behalf,  and  that  nothing  remained  due  thereon. 

Mr.  Cooper  and  Mr.  W.  Hislop  Clarke,  in  support  of  the 
exceptions,  argued,  that  the  evidence  showed,  that  the  testator,  at 
the  time  6f  executing  the  bond,  had  no  ^intention  of  terminating  [  *535  ] 
his  connexion  with  the  plaintiff,  which  fact,  together  with  the 
retention  of  the  instrument  under  his  own  control,  supported  the 
presumption,  that  the  future  cohabitation  was,  not  less  than  the 
past,  part  of  the  consideration ;  and,  if  that  were  so,  the  security 
was  void.  The  bond,  moreover,  was  placed  in  the  hands  of  the 
solicitors  of  the  testator,  and  thus  retained  in  his  own  control, 
without,  so  far  as  it  appeared,  any  communication  with  the  plaintiff 
on  the  subject:  the  plaintiff,  therefore,  had  never  acquired  any 
legal  right  to  the  benefit  of  the  instrument ;  the  testator  might  at 
any  time  have  cancelled  it.  The  question  of  the  validity  of  the 
bond,  as  a  legal  debt,  was  one  which  would  be  more  properly  tried 
and  determined  at  law,  and  the  Court,  therefore,  would  not  conclude 
the  question  without  sending  it  to  a  court  of  law. 

Mr.  Romilly  and  Mr.  Elderton,  for  the  plaintiffs,  denied  that 
there  was  any  inference  from  the  evidence,  that  future  cohabitation 
formed  a  part  of  the  consideration :  it  was  rather  the  contrary.  The 
mere  circumstance  that  the  cohabitation  had  not  then  ceased,  would 
not  invalidate  the  bond.    The  bond  had  been  sealed  and  delivered  in 
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Hall        due  form  of  law,  and  the  place  of  its  deposit  was  immaterial ;  but  the 

Palmeb.      finding  of  the  Master  was,  that,  in  this  case,  it  had  been  chosen  for 

safe  custody  :  it  was,  therefore,  in  the  hands  of  the  testator*s  solicitor, 

not  in  that  character,  but  as  agent  or  trustee  for  the  plaintiff. 

.    [The  principal  cases  referred  to  are  mentioned  in  the  judgment.] 

[  536  ]  The  Yice-Chakcbllob  said,  that  if,  at  the  hearing,  the  parties 

had  asked,  that  the  question  might  be  tried  by  a  jury,  the  C!ourt 
would  probably  have  been  willing  that  the  question  should  be 
decided  in  an  action  at  law.  Instead  of  taking  that  course,  the 
parties  had  submitted  to  a  decree  which  referred  to  the  Master 
every  question  of  fact  which  was  material  to  the  validity  of  the 
bond.  Although  the  Court  would  commonly  send  a  legal  question 
to  a  jury,  yet  it  had  perfect  jurisdiction  to  decide,  both  upon  the 
fact  and  the  law ;  and,  after  the  parties  had  consented  to  submit 
to  its  decision,  the  Court  ought  not  to  send  the  case  to  law,  unless 
the  result  of  the  investigation  in  this  Court  left  some  ground  for 
doubt.  It  was  true  that  a  bond  given  in  consideration,  either  in 
the  whole  or  in  part,  of  future  cohabitation,  was  void  ;  or,  stating 
the  rule  in  other  words,  if  the  security  was  of  such  a  nature  as  to 
hold  out  an  inducement,  or  constitute  to  either  party  a  motive,  to 
continue  the  connexion,  the  instrument  would  be  void.  Upon  the 
evidence,  he  concluded  that  the  bond  was  made  in  performance  of 
what  the  testator  was  informed  he  was  under  a  jnoral  obligation  to 
do,  and  that  the  suggestion  of  iurpis  contractus  was  not  sustained. 
The  onus  was  upon  those  who  disputed  the  validity  of  the  bond  to 
prove  that  the  consideration  was  bad.     He  could  not  distinguish 

[  'ss?  ]  this  case  from  that  of  the  bond  *which,  in  Gray  v.  Matiiias  (i),  was 
held  to  be  valid.  In  that  case  as  in  this,  the  intercourse  between 
the  obligor  and  obligee  did  in  fact  continue.  In  the  present  case, 
it  appeared  upon  the  evidence,  that,  although  the  bond  was  given 
in  consideration  of  past  cohabitation,  yet  the  obligor  at  the  same 
time  stated  he  had  no  intention  of  breaking  off  the  connexion.  The 
reasonable  construction  of  that  language  was,  that  he  meant  to 
maintain  the  woman  in  a  manner  not  unlawful.  He  did  not  think 
there  was  any  doubt  of  the  validity  of  the  bond,  in  that  respect, 
which  required  the  decision  of  a  court  of  law.  The  Master  had 
found  that  the  bond  was  duly  sealed  and  delivered ;  and  that 
execution  and  delivery  made  the  instrument  effectual  at  law ;  and 
the  only  remaining  question  was,  whether  the  fact,  that  it  remained 
(1)  5  B.  B.  48  (5  Ves.  286). 
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in  the  poBsession  of  the  solicitors  of  the  obligor,  would  prevent  its 
operation.  Where  an  instrument,  though  apparently  well  executed, 
remained  in  possession  of  its  author, — the  grantor  or  settlor,  and 
there  was  no  evidence  of  the  actual  sealing  or  delivery,  there  might 
be  a  question  as  to  its  effect ;  but  the  sealing  and  delivery  in  this 
case  were  proved,  and  the  case  was  therefore  reduced  to  the  simple 
question,  whether  the  retaining  of  the  bond  in  the  possession  of 
the  obligor  or  his  agents  made  it  void  at  law  or  not.  This  point  was 
settled  in  the  cases  of  Doe  d.  Garnons  v.  Knight  (i),  and  Exton  v. 
Sf'ott{2)y  in  which  it  was  decided,  that,  when  once  the  instrument 
was  sealed  and  delivered,  the  obligation  was  complete,  and  that  the 
keeping  of  the  instrument  in  the  possession  of  the  grantor  did  not 
render  it  inoperative.    The  exceptions,  therefore,  must  be  overruled. 


Hall 

r. 

Palmer. 


COURTENAT  v.  WILLIAMS  (8). 

(3  Hare,  539—555 ;  S.  C.  13  L.  J.  Ch.  461 ;  8  Jur.  844  ;  affd.  S.  N.  Courtnay  v. 
Waiuiins,  15  L.  J.  Ch.  2(H.) 

In  a  suit  by  a  legatee  to  obtain  payment  of  the  legacy  out  of  the  assets 
of  the  testator,  in  a  due  course  of  administration  :  Held,  that  the  executor 
might  retain  so  much  of  the  legacy  as  was  sufficient  to  satisfy  a  debt  due 
from  the  legatee  to  the  testator,  at  the  time  of  his  death,  although  the 
remedy  for  the  debt  was,  at  the  time  of  the  death  of  the  testator,  barred 
by  the  Statute  of  Limitations,  21  Jac.  I.  c.  16. 

It  being  admitted,  or  proved,  that  advances  had  been  made  by  the  testator 
to  the  legatee :  Held,  that  cheques  drawn  by  the  testator  on  his  bankers, 
in  favour  of,  and  paid  by  them  to,  the  legatee,  were  evidence  on  the  question 
of  the  amount  of  those  advances ;  and  that  an  admission  of  a  debt  to  the 
testator,  made  by  the  legatee,  in  his  balance  sheet,  and  examination  under  his 
bankruptcy,  (though  it  did  not  charge  himself  so  as  to  take  the  debt  out  of  the 
Statute  of  Limitations),  was  evidence  of  the  character  of  the  advances  which 
had  been  made,  on  the  question,  whether  the  advances  were  loans  or  gifts. 

The  testator  A.  Bicbardson,  by  bis  will,  dated  in  1825,  bequeathed 
a  legacy  of  2,500/.  to  Bobert  Hamilton,  which  he  declared  should 
be  for  his  sole  use  and  benefit,  and  that  his  receipt  alone  should  be 
a  discharge.  The  testator  afterwards  made  several  codicils  to  his 
will,  dated  in  1830,  and  1831,  and  revoked  other  benefits  which  he 
had  given  to  Bobert  Hamilton,  but  did  not  revoke  the  legacy  of 
2,5001.  The  testator  died  on  the  26th  of  December,  1831.  The 
plaintiflf,  who  was  the  assignee  of  the  legacy  of  2,500i.,  filed  her  bill 
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Lord 

Lyndhurst, 

L.C. 

[639  ] 


(1)  29  R.  R-  355  (5  B.  &  C.  671). 

(2)  as  R.  R.  72  (6  Sim.  31). 

(3)  In  re  Morley  (1869)  L.  R.  8  Eq. 
594;  In  re  TayUrr  [1894]  1  Ch.  671, 
53  L.  J.  Ch.  424 ;  In  re  WuiBon  [1896] 


1  Ch.  925,  65  L.  J.  Ch.  558 ;  discussed, 
Dingle  v.  Coppen  [1899]  1  Ch.  726, 
68  L.  J.  Ch.  337,  79  L.  T.  693;  In  re 
Lloyd  [1903]  1  Ch.  401,  72  L.  J.  Ch. 
78,  83. 
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couRTKNAT  ui  January,  1842,  against  the  execators  of  the  testator,  for  {Miyment 
WiLLiAHB.  of  it.  At  the  hearing,  the  defendants  submitted  to  bring  into  Court 
a  sum  to  answer  the  legacy;  and  a  reference  was  directed,  to 
inquire  whether,  at  the  time  of  the  death  of  the  testator,  Bobert 
Hamilton  was  indebted  to  him  in  any,  and  what,  sum  of  money, 
with  liberty  to  state  special  circumstances. 

The  Master,  by  his  report,  found,  that  the  testator  was  a  gentleman 
of  large  fortune,  and  that,  for  many  years  previous,  and  up  to 
within  about  two  years  of  his  decease,  a  great  intimacy  existed 
between  him  and  Bobert  Hamilton ;  and  that  Bobert  Hamilton 
frequently  applied  to  him  for  money,  with  which  applications  the 
testator  often  complied. 
[  *640  ]  The  Master  then  set  forth  the  particulars  of  several  ^bills  of 

exchange,  drawn  by  Bobert  Hamilton  on,  and  accepted  by,  the 
testator,  and  afterwards  paid  by  him,  when  at  maturity ;  and  also 
of  several  cheques  drawn  by  the  testator  on  his  bankers,  and 
payable  to  Bobert  Hamilton,  or  bearer,  and  afterwards  paid  by  the 
said  bankers ;  all  of  such  bills  and  cheques,  except  the  two  last  bills, 
being  of  different  dates,  between  July,  1823,  and  December,  1825 ; 
and  the  last  two  bills  being  dated,  one,  the  29th  of  May,  1826,  for 
lOOZ.,  and  the  other  the  1st  of  May,  1827,  for  2001.  The  Master 
also  found,  that,  on  the  21st  of  October,  1824,  the  testator  advanced 
to  Bobert  Hamilton  1,1002.,  to  purchase  a  full  pay  companj  in  a 
regiment  of  foot ;  and  that  Bobert  Hamilton  thereupon  gave  the 
testator  a  receipt,  as  follows:  "Englefield  Green,  Eqham,  21st 
October,  1824. — Beceived  from  A.  Bichardson,  Esq.  1,1002.,  for 
the  purchase  of  a  full  pay  company. — Bobert  Hamilton,  99th 
Begiment."  And  the  Master  found,  that,  by  the  state  of  facts  of 
the  plaintiff,  it  was  alleged,  that  the  testator,  in  the  year  1824, 
gave  to,  and  expended  for,  Bobert  Hamilton  1,1002.,  in  the  purchase 
of  his  commission,  and  in  getting  promotion  for  him  in  his 
regiment ;  and  that  the  testator,  at  various  times  during  the  year 
1828,  and  down  to  1828,  gave  to  Bobert  Hamilton  several  sums  of 
money  for  his  outfit,  and  to  meet  the  expenses  of  his  regiment;  and 
that  the  testator  did  not,  at  any  time  during  his  life,  set  up  any 
claim  or  make  any  demand  against  Bobert  Hamilton,  in  respect  of 
such  donations  or  gifts ;  and,  even  if  such  gifts  could  have  been 
claimed  as  debts,  the  testator  well  knew  the  inability  of  Bobert 
Hamilton  to  pay  the  amount  thereof;  and  the  testator  did  not 
intend  that  the  said  alleged  debts  should  be  put  in  suit  or  other- 
wise demanded  by  his  executors ;  or,  at  least,  that  the  same  should 
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be  put  in  suit  or  demanded  against  the  said  legacy  of  2,500/. ;  and  Courtekat 
he  fonndy  that  Bosanqnet  &  Co.,  by  order  from,  and  on  account  Williams. 
of,  the  testator,  paid  to  Robert  ^Hamilton  various  sums  of  money  [  *5^i  ] 
in  respect  of  a  weekly  payment  of  22.,  beginning  in  April,  and 
ending  in  December,  1881 ;  and  he  found,  that,  in  certain  depo- 
sitions taken  in  a  cause  of  Hamilton  v.  Williaim,  Sir  John  Hamilton^ 
amongst  other  things,  said,  that  he  knew  the  testator  intimately 
for  twenty  years  before  his  death ;  and  that,  about  the  autumn  of 
1824,  when  Bobert  Hamilton  was  gazetted  a  captain  in  the  army^ 
the  deponent  visited  the  testator,  and,  in  a  conversation  with  him 
relative  to  the  1,1002.,  which  the  testator  told  the  deponent  he  had 
given  for  the  purchase  of  the  captain's  commission,  the  testator 
said,  that  he  (the  testator)  was  very  happy  in  having  purchased 
the  commission,  and  hoped  Bobert  Hamilton  would  get  forward  in 
the  army,  and  that  he  had  made  him  a  present  of  it,  and  that  he 
had  given  him  a  great  deal  of  money,  and  should  then  stop  his 
hand,  as  he  had  given  him  so  much  ;  and  that,  late  in  1880,  the 
testator  told  the  deponent,  that  he  (the  testator)  had,  when  the 
said  commission  was  purchased,  given  Bobert  Hamilton  a  large 
sum  of  money  for  the  purpose  of  fitting  him  out  for  his  regiment ; 
and  that  the  testator  afterwards  told  the  deponent  that  he  had  since 
given  Bobert  Hamilton  another  large  sum  to  fit  him  out  a  second 
time  ;  and  the  deponent  understood  from  the  testator,  that  all  the 
monies  which  the  testator  had  advanced  to  or  for  Bobert  Hamilton 
had  been  advanced  as  gifts,  and  not  as  loans.  In  opposition  to  the 
latter  evidence,  the  Master  found,  that  one  Baylis  was  employed,  in 
July,  1880,  by  the  solicitor  of  Bobert  Hamilton  to  print  a  certain 
exhibit,  being  a  book  or  printed  statement  of  Bobert  Hamilton,  and 
that  the  proof-sheets  of  such  statement  were  sent  to  such  solicitor . 
but  that,  while  the  said  book  was  being  printed,  Bobert  Hamilton 
once  or  twice  brought  some  proof-sheets  thereof  to  Baylis,  and  said, 
that  he  had  revised  and  corrected  them.  And  the  Master  found, 
that  Bobert  Hamilton  was  compelled  to  sell  his  commission  ;  "^but  [  *542  ] 
was  only  allowed  so  to  do  on  the  understanding  that  1,000!.,  part 
of  the  money  to  arise  from  such  sale,  should  remain  with  the  agent 
of  the  regiment,  for  the  payment  of  certain  creditors  of  Bobert 
Hamilton.  And  he  found,  that,  pending  the  communications  with 
respect  to  such  sale,  Bobert  Hamilton,  in  a  letter  to  the  Secretary  of 
the  Commander-in-Chief,  objected  to  such  application  of  the  money 
to  arise  therefrom,  on  the  ground,  amongst  others,  of  being  under 
the  most  positive  engagements  to  repay  the   1,100Z.  originally 
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CouBTBMAT    advaiiced  him  by  the  testator  for  the  purchase  of  his  company  (i). 

Williams.  And  the  Master  found,  that,  after  retiring  from  the  army,  Bobert 
Hamilton  entered  into  business  as  a  wine  merchant,  and,  in 
January,  1832,  was  declared  a  bankrupt ;  and  that,  in  the  list  of 
debts  stated  in  the  balance-sheet  tendered  by  him  on  oath,  under 
the  commission,  to  be  owing  from  him,  is  inserted  the  item  :  "The 
executors  of  the  late  Mr.  Bichardson.  Sundry  advances  by  the  late 
Mr.  Eichardson ;  say,  6,000Z. ;  "  and  that,  at  the  Court  of  Commis- 
sioners of  Bankrupts,  on  the  27th  of  March,  1832,  before  E.  Hol- 
royd,  Esq.,  Bobert  Hamilton,  being  sworn  and  examined,  said,  that 
about  twelve  years  before  that  time  Mr.  Bichardson  proposed  to 
him  to  make  advances  of  cash,  and  accordingly  made  advances  to 
him  up  to  the  time  of  his  said  examination,  to  the  amount  of  10,000/., 
to  the  best  of  his  recollection :  that,  about  February,  1831,  he  gave 
to  Mr.  Bichardson,  by  his  desire,  an  acknowledgment  of  the  money 
which  he  had  advanced,  to  the  amount  of  8,000/.,  as  far  as  his 
recollection  served ;  and  that  he  believed  the  said  sum  of  8,000/« 
had  been  previously  advanced  to  him  by  Mr.  Bichardson  :  that  he 
could  not  state  what  amount  was  owing  by  him  to  Mr.  Bichardson 
[  *643  ]  at  the  end  of  the  year  1825 :  that  he  ^occasionally  gave  to 
Mr.  Bichardson  his  acceptances  and  promissory  notes  for  part  of 
the  money  he  had  advanced,  and  a  receipt  also  for  1,100Z. :  that  the 
money  was  occasionally  advanced  by  his  acceptances,  by  cheques 
and  in  money:  that  he  had  had  frequent  conversations  with 
Mr.  Bichardson  since  the  year  1825 ;  and  upon  one  occasion  he 
adverted  to  the  will  he  had  made :  he  never  told  him  that  the 
money  which  he  had  advanced  to  him  from  time  to  time  should  go 
as  an  equivalent,  or  in  satisfaction  of  any  legacy  he  had  left  him ; 
in  fact,  he  never  adverted  to  the  legacy:  that  Mr.  Bichardson 
invariably  stated,  that  he  should  make  him  repay  the  different  sums 
he  had  advanced,  and  particularly  if  he  left  the  army.  And  the 
Master  found,  that,  in  December,  1832,  the  Jiat  was  annulled  w^ith 
the  consent  of  the  creditors  who  had  proved  under  it,  and  that  the 
executors  of  the  testator  did  not  prove  any  debt  under  the  same,  or 
offer  any  opposition  to  the  annulling  thereof.  And  the  Master 
disallowed  the  state  of  facts  and  charge  of  the  plaintiff,  and  allowed 
the  state  of  facts  and  charge  of  the  defendants  ;  and  found,  that,  at 
the  death  of  the  testator,  Bobert  Hamilton  was  indebted  to  him  in 
the  sum  of  2,335/. 

(1)  This  was  the  substance  of  the  statement  in  the  printed  book  before 
referred  to. 
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The  plaintiff  excepted  to  the  report,  for  that  the  Master  ought  to    Courtcnat 
have  disallowed  the  state  of  facts  and  charge  of  the  defendants,  and    wiluams. 
allowed  that  of  the  plaintiff;    and  ought  to  have  certified,  that 
Robert  Hamilton  was  not,  at  the  death  of  the  testator,  indebted  to 
him  in  any  sum,  or,  if  any,  not  more  than  300/.  (i). 

The  case  was  heard  on  the  exceptions,  and  on  further  directions. 

The  questions  in  the  cause  were,  whether  Robert  *Hamilton,  the      [  '544  ] 
legatee,  was  indebted  to  the  testator  at  the  time  of  his  death ;  and, 
if  he  wa3  so  indebted,  whether  the  whole  debt,  or  that  part  thereof, 
of  which  the  recovery  was  barred  by  the  Statute  of  Limitations, 
ought  to  be  retained  by  the  executors  out  of  the  legacy. 

Mr.  Temple  and  Mr.  RtuMl,  for  the  plaintiff. 

Mr.  Ola89ey  for  the  executors. 

[The   principal   cases  cited  are  referred    to   in   the  following 
judgment :] 

The  Vicb-Chanckllor  : 

The  plaintiff  claims  to  be  entitled  by  assignment  to  a  ^legacy  of  [  *^^5  ] 
2,500/.  bequeathed  by  the  will  of  Aldborough  Richardson  to  one 
Robert  Hamilton.  The  defendants,  the  executors  of  the  testator, 
allege,  that  Robert  Hamilton,  the  legatee,  was  a  debtor  to  the 
testator's  estate  in  a  large  sum  of  money,  and  that  the  amount  of 
the  debt  ought  to  be  set  off  against  the  claim  to  the  legacy,  so  as 
to  satisfy  it  in  the  whole  or  in  part,  as  the  case  may  be.  On  the 
part  of  the  plaintiff,  it  was  argued  that  there  was  not,  and  never 
had  been,  any  such  debt  as  was  suggested  by  the  defendants.  It 
was  admitted  that  advances  had  been  made  by  the  testator  to 
Hamilton,  but  it  was  averred  that  those  advances  were  gifts,  and 
not  loans ;  and,  in  consequence  of  this  averment,  an  inquiry  was 
at  the  hearing  directed,  whether,  at  the  death  of  the  testator, 
Hamilton  was  indebted  to  him  in  any,  and  what,  sum  of  money. 

If,  at  the  hearing,  I  had  anticipated  the  course  which  the  cause 
has  taken,  I  should  probably  have  divided  the  inquiry  into  two  parts : 
first,  whether  any  debt  was  originally  contracted  by  reason  of  the 
advances ;  and,  secondly,  whether  such  debt  (if  any)  or  any  part  of 
it  remained  due  at  the  death  of  the  testator.  A  report  following 
the  course  of  such  an  inquiry,  and  giving  a  specific  answer  to  each 
question  in  turn,  would  have  been  more  convenient  for  the  purpose 
(1)  The  amount  of  the  last  two  bills  of  exchange,  ante,  p.  404. 
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CouBTESAY    of  further  directions.      But  the  course  of  the  proceedings  before 
Williams,     the  Master  has  been  precisely  such  as  I  have  above  suggested,  and 
will  enable  me  to  dispose  of  the  case  on  further  directions  as 
satisfactorily  as  if  that  form  of  inquiry  had  been  directed. 

The  Master,  by  his  report,  after  stating  the  advances  made  by 
the  testator,  to  Hamilton,  has  found,  that,  at  the  death  of  the 
testator,  Hamilton  was  indebted  to  him  in  various  sums  of  money, 
amounting  together  to  2,385Z.  Exceptions  were  taken  to  that 
[  *546  ]  report,  which,  in  substance,  ^are,  that  the  Master  ought  to  have 
found  that  nothing  was  due  from  Hamilton  to  the  estate  of  the 
testator,  or,  at  all  events,  that  not  more  than  900L  was  so  due. 

The  arguments  in  support  of  the  exceptions  were,  first,  that  the 
advances  were  not  proved ;  secondly,  that  such  advances  (if  any)  as 
were  proved  to  have  been  made  were  gifts,  and  not  loans ;  thirdly, 
it  was  said,  that,  if  the  advances  were  to  be  considered  as  loans,  the 
Statute  of  Limitations  was  a  bar,  except  as  to  800?.  advanced  within 
six  years  of  the  testator's  death ;  and,  lastly,  it  was  insisted  by  the 
plaintiff,  in  reply  to  a  case  made  by  the  defendants,  that  there  was 
no  acknowledgment  by  Robert  Hamilton  to  take  the  debt  out  of  the 
statute. 

In  order  that  the  grounds  of  my  decision  may  distinctly  appear, 
I  shall,  in  the  first  instance,  consider  the  exceptions  only.  And 
upon  this  part  of  the  case  I  may  observe,  that,  in  the  Master's 
Office,  as  in  the  cause,  the  fact  that  advances  had  been  made  by 
the  testator  to  Hamilton  was  a  fact  not  in  dispute ;  the  issue  was 
not  upon  the  fact,  but  only  upon  the  character  of  the  advances, 
whether  gifts  or  loans.  In  order  to  determine  that  question,  the 
Master  had  before  him  certain  books,  receipts,  bills  of  exchange, 
cheques,  and  other  documents.  It  was  contended  that  the  evidence, 
upon  which  the  Master  must  have  acted,  was,  to  a  considerable 
extent,  founded  on  cheques  alone,  and  it  was  said  that  a  cheque  was 
no  evidence  of  a  debt.  Unquestionably,  cheques  are  given  quite  as 
often  for  the  payment  of  debts  as  they  are  for  loans ;  and  no  one,  I 
apprehend,  would  contend  that  a  cheque  was  conclusive  evidence  of  a 
debt.  But  that  was  not  the  purpose  for  which  the  cheques  were  used. 
The  advances  were  admitted  in  the  state  of  facts,  which  is  in  the 
nature  of  pleadings ;  and  therefore,  the  advances  being  admitted,  the 
[  *o47  ]  cheques  would  be  ^evidence  of  the  amount  of  such  advances,  and 
that  I  take  to  be  the  only  purpose  for  which  the  Master  has  used  them. 

Assuming  the  Master  to  have  ascertained,  that  advances  to  a 
certain  amount  were  made,  he  had  then  to  consider  whether  they 
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were   gifts  or  loans.      Now,   it  appears  that  Hamilton   became    Coubtbnat 

bankrupt,  and  before  the  assignment   under  which   the  plaintiff    Williams. 

claims  the  legacy,  Hamilton  represented  by  his  balance-sheet,  and 

his  examination  in  the  bankruptcy,  that  he  was  a  debtor  to  the 

testator  to  the  amount  of  6,000Z. ;   and,  on  his  examination,  he 

specified  the  particular  sum  of  1,100/.  as  having  been  advanced  for 

his  commission.    It  was  argued  for  the  plaintiff,  and,  for  the  reason 

I  am  about  to  mention,  I  am  inclined  to  agree  with  that  argument, 

— that  the  admission  made  in  the  bankruptcy  was  not  such  an 

acknowledgment  of  the  debt,  as  would  take  the  case  out  of  the 

statute.     But,  on  the  question  whether  a  debt  was  owing  by  the 

bankrupt,  why  am  I  not  to  hold  that  the  admissions  of  a  party 

made  in  his  balance-sheet,  and  upon  his  examination,  are  evidence 

that  the  advances  made  to  him  were  loans,  and  not  gifts  ?  and,  if 

so,  there  was  an  admission  of  debt  to  an  amount  far  exceeding  what 

the  Master  has  found.     The  case,  however,  did  not  rest  on  that 

evidence  alone.    A  printed  book  was  produced,  in  the  printing  and 

publishing  of  which  it  was  proved  that  Robert  Hamilton  took  an 

active  part;   and  a  letter  was  also  in  evidence,  written  by  him, 

referring  to  the  same  book,  and  he  there  expressly  states,  that  the 

1,100/.  had  been  advanced  to  him  by  the  testator,  and  constituted  a 

debt  which  he  was  bound  to  pay.    Opposed  to  this  was  the  evidence 

of  Sir  John  Hamilton,  who  says  positively  that  the  testator  stated 

to  him  the  1,100/.  was  a  gift.    With  respect  to  all  the  other  advances, 

Sir  John  Hamilton  *says,  that,  from  general  conversations  with  the      [  *^^^  ] 

testator,  he  believes  they  were  gifts ;  but  I  cannot  take  his  evidence 

as  applying  distinctly  to  anything  except  the  1,100/.;    and,  with 

respect  to  that  sum,  it  is  opposed  to  the  positive  statement  and  oath 

of  the  legatee,  coupled  with  the  possibility  that  Sir  John  Hamilton 

may  have  been  mistaken.     The  only  other  evidence  is  that  of  a 

servant  of  the  testator,  on  which  I  shall  only  observe,  that  it  is  of 

such  a  nature,  that  I  am  not  disposed  to  believe  it  in  opposition  to 

the  statement  of  the  legatee  himself.    If  the  meaning  of  the  testator 

was  different  from  that  which  he  communicated  to  Robert  Hamilton, 

I  must  think  that  he  would  have  taken  some  other  means  of  making 

it  known  than  that  of  gossiping  with  a  servant.     The  distinction 

between  a  loan  and  a  gift  depends  on  the  question,  whether  the 

testator  did  or  did  not  retain  to  himself  a  right  to  demand  payment 

of  the  money ;  and,  therefore, — whether  he  intended  the  advance 

to  be  a  gift,  or  whether  he  lent  it  to  a  man  who  he  thought  could 

never  repay  him, — if  the  testator  reserved  to  himself  the  right  of 
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CouBTEKAT    recoveHng  the  money,  it  was  a  loan,  and  not  a  gift.    My  opinion  is, 
Williams,     that  the  Master  was  right  in  finding  that  these  advances  were  loans, 
and  not  gifts. 

The  next  question  is,  what  was  the  amount  of  the  debt?  The 
300?.  was  not  barred  by  the  statute  at  the  testator's  death.  The 
1,100/.,  I  think,  is  also  suflBciently  proved  to  have  been  taken  out  of 
the  Statute  of  Limitations  by  the  letter  written  by  Robert  Hamilton 
to  Lord  Fitzroy  Somerset.  I  shall  presently  observe  on  what,  under 
the  late  statute,  I  understand  to  be  the  law  with  respect  to  the 
acknowledgment,  taking  the  case  out  of  the  statute.  Now,  the 
amount  of  the  balance  is  only  shown  in  two  ways— by  the  balance- 
sheet,  and  the  examination  under  the  bankruptcy.  Two  objections 
[  *&49  ]  ^ere  *taken  to  this :  one  was,  that  the  amount  of  the  balance  was 
not  specified  in  the  balance-sheet  or  in  the  examination ;  and 
Kennett  v.  Milbank  (i)  was  cited  as  an  authority,  that,  under  the 
recent  statute,  it  was  necessary  that  the  amount  should  be  stated. 
That  proposition  certainly  surprised  me.  I  had  always  understood 
that  the  same  acknowledgment  that  would  have  sufficed  before  Lord 
Tenterden's  Act  would  suffice  after  it, — with  this  difference,  that, 
since  the  Act,  the  acknowledgment  must  be  in  writing ;  whereas, 
before  the  Act,  a  verbal  acknowledgment  would  have  been  sufficient. 
On  a  careful  examination  of  Kennett  v.  Milbank,  I  very  much  doubt 
whether  the  Lord  Chief  Justice  meant  to  lay  down  what  one  part 
of  the  judgment  would  seem  to  imply.  Certainly,  the  other  Judges 
advanced  no  such  proposition ;  and  the  case  of  Haydon  v.  Williams  (2) 
contains  a  judgment  by  the  same  learned  Judge  to  the  contrary 
effect.  The  deference  due  to  any  dictvm  of  the  Chief  Justice  of  the 
Common  Pleas  naturally  drew  attention  to  the  point,  and  the 
moment  an  opportunity  occurred,  it  was  brought  again  under  the 
view  of  the  Court;  and,  in  Lechmere  v.  Fletcher  (s),  and  Wcdler  v. 
Lacy  (4),  it  was  expressly  decided,  that  it  was  not  necessary  the 
amount  should  appear.  There  can  be  no  doubt,  that,  if  a  person 
before  the  statute  had  written  to  a  stranger,  and  said,  "  I  owe  A.  B. 
a  sum  of  money  upon  a  balance  of  account,"  that  acknowledgment, 
made  to  another  person,  might  have  been  taken  advantage  of ;  an 
action  might  have  been  sustained  upon  it,  and  the  balance  proved ; 
and  such,  I  apprehend,  to  be  the  law  now. 

But  the  question  remains,  whether  this  is  an  acknowledgment  to 
[  *550  ]       take  the  case  out  of  the  statute ;    and  the  *rule  as  to  that,  on  the 

(1)  38  R.  R.  695  (8  Bing.  38).         (3)  38  R.  R.  688  (1  Or.  &  M.  623\ 

(2)  33  R.  R.  415  (7  Bing.  163).        (4)  66  R.  R.  291  (1  Man.  &  G.  54). 
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authority  of  the  cases  cited,  I  take  to  be,  that  the  acknowledgment   Couhtbnat 
must  be  one  whereby  the  party  charges  himself.    If  he  acknowledges    Williams. 
a  debt,  and  savs  nothing  more,  the  Court  implies  a  promise  to  pay 
the  debt ;  but,  if  his  promise  is  to  pay  out  of  a  particular  fund,  or 
if  he  only  points  out  where  payment  is  to  be  had,  that  is  not  an 
acknowledgment  whereby  he  charges  himself;    and,  therefore,  it 
does  not  take  the  case  out  of  the  statute,  except  as  regards  the 
particular  fund  referred  to.     That  being  the  state  of  the  case,  I 
have  heard  no  argument  to  satisfy  me  that  a  compulsory  acknow- 
ledgment, drawn  from  a  party  in  bankruptcy,  where  the  object  of 
the  proceeding  is  not  to  charge  the  party,  but  to  discharge  him,  and 
distribute  his  assets,  could  be  an  acknowledgment  taking  the  case 
oat  of  the  statute.     Upon  that  point,  therefore,  I  am  not,  as  at 
present  advised,  prepared  to  agree  with  the  Master,  assuming  that 
that  was  the  only  evidence  the  Master  went  upon  for  taking  the 
case  out  of  the  statute.     My  general  conclusion,  therefore,  upon  the 
whole  report  would  be,  that  the  Master  was  right  in  finding  that  the 
advances  were  loans,  and  not  gifts ;  and  in  his  finding  as  to  the 
amount  of  those  loans ;  but,  probably,  that  I  differed  from  him  as 
to  the  legal  sufficiency  of  some  of  the  admissions  upon  which  he 
had  taken  the  debt  out  of  the  statute. 

Supposing,  then,  that  I  should  come  to  the  conclusion  that  the 
Master  has  miscarried  on  the  last-mentioned  point,  the  regular 
course  would  be  to  refer  the  case  back  to  the  Master  to  review  his 
report  in  that  particular  only  in  which  I  differed  from  him,  direct- 
ing the  Master,  in  case  he  should  find  any  debt  barred  by  the 
Statute  of  Limitations,  to  state  the  amount  and  particulars  *of  such  [  *55i  ] 
debt, — not  giving  any  costs  upon  the  exceptions;  and  if  the 
defendants  should  not  adduce  any  further  evidence  before  the 
Master,  the  Master  would  make  a  further  report  by  rejecting  so  much 
of  the  debt  as  was  barred  by  the  statute,  and  rejecting  it  only  upon 
that  ground.  It  occurred  to  me,  therefore,  that  I  might,  in  a  case 
so  circumstanced,  assume,  for  the  purposes  of  the  argument  upon 
the  report  now  before  me,  that  the  debt  was  barred  by  the  statute, 
(an  assumption  the  most  favourable  for  the  plaintiff),  and  require 
the  parties  to  argue  the  question,  whether,  upon  that  assumption, 
the  defendants  were  not  entitled  to  retain  the  legacy  claimed  by  the 
plaintiff,  in  satisfaction  or  part  satisfaction  of  the  debt  owing  by  him 
to  the  estate.  This  is  the  question  which  would  arise  upon  the 
further  directions,  if  the  Master  were  to  correct  his  report  in  the 
way  I  have  suggested ;  and  if  that  question  is  to  be  answered  in  the 
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GouBTBKAT  defendants'  favoar,  the  reference  back  to  the  Master  woald  be  so 
Williams,  much  useless  expense  and  delay.  The  order  on  further  directions 
would  be  the  same,  in  whichever  way  the  report  should  stand. 
Accordingly,  the  cause  was,  upon  my  suggestion,  set  down  upon 
further  directions ;  and  the  question  was  very  fully  argued  upon  the 
above  assumption,  and  every  topic,  which  could  be  urged,  was,  I 
believe,  suggested  to  me.  I  am  now  to  state  the  conclusion  to  which 
I  have  come  upon  it. 

The  Statute  of  Limitations  that  governs  the  present  case  is  the 
21  Jac.  I.  c.  16,  which  takes  away  the  remedy  against  the  debtor, 
unless  the  action  be  brought  within  six  years  after  the  caoBe  of 
action  arose ;  but  it  leaves  the  right  untouched,  differing  in  this 
respect  from  a  more  recent  Statute  of  Limitations,  by  which  the 
right  as  well  as  the  remedy  is  barred.  In  accordance  with  this 
[  '562  ]  construction  of  the  Act,  it  has  been  repeatedly  *decided,  and  is 
settled  law,  that,  if  a  creditor,  by  means  of  a  lien  or  other  lawful 
means,  can  pay  himself  without  resorting  to  an  action  against  the 
person  of  the  debtor,  he  may  lawfully  do  so. 

[His  Honour  referred  to  some  cases  on  that  point  and  continued:] 
t  W3  J  The  question,  then,  is,  whether  the  present  case  is  to  be  governed 

by  the  principle  of  the  former  or  of  the  latter  cases  ?  If  the  executor 
had  made  himself  personally  liable  to  the  payment  of  the  legacy,  or 
if  the  object  of  the  suit  had  been  to  charge  the  executor  personally, 
the  principle  of  the  latter  cases  might  possibly  have  governed  this 
case.  But  this  is  not  a  suit  for  that  purpose ;  it  is  a  suit  to 
recover  a  legacy  out  of  assets, — that  is,  claiming  a  portion  of  the 
assets  in  the  hands  of  the  executor ;  and  the  claim  is  not  made  in 
any  other  way.  The  case  is  the  same  as  if  the  assets  were  in  the 
hands  of  the  Accountant-General.  Now,  to  say  that  the  right 
remains,  and  that  the  remedy  only  is  barred,  is,  in  a  case  like  this, 
the  same  thing  as  saying  that  the  legatee  has  already  in  his  hands, 
to  the  amount  of  his  debt,  those  assets  of  the  testator  which  he 
seeks  by  his  suit.  Several  ways  of  putting  the  case  may  be  suggested 
in  support  of  the  argument  on  the  part  of  the  executors.  They  may 
say  to  the  legatee,  "  We  admit  your  right  to  the  legacy ;  you  have 
assets  of  the  testator  in  your  hands ;  pay  your  legacy  pro  tanto  out 
of  those  assets;  "  as  in  Jeffs  v.  Wood  (i),  and  Campbell  v.  Graham  (2). 
Again,  the  executor  might  say,  '^  You  ask  for  a  portion  of  the  assets 
of  the  testator ;  but  you  are  yourself  a  debtor  to  the  testator's 
estate,  and  his  assets  are  diminished  pro  tanto  by  your  default :  it 
(1)  2  P.  Wms.  128.  (2)  32  E.  E.  244  (1  Euas.  &  My.  453). 


VOL.  LXiv.]  1844.    CH.     3  HARE,  558—566.  413 


iB  against  ^conscience  that  you  should  take  anything  oat  of  the    Cou&tknay 
estate  until  you  have  made  good  what  you  owe  to  it ; "  and  the    Williams. 
equity  of  a  trustee  to  impound  the  interest  of  a  cestui  que  trust  in       [  *554  ] 
the  trust  fund,  under  such  circumstances,  is  clear :  Piiddy  v.  Rose  (i), 
Smith  V.  Smith  (2),  Ex  parte  Turpin  (3).     To  such  a  case,  the  rale, 
that  he   who  would  have  equity  must  do  equity,  would  apply  by 
way  of  rebutter  to  the  plaintiff's  demand. 

A  third  argument  may,  perhaps,  be  suggested,  though  I  do  not 
place  any  reliance  upon  it.  If  the  testator  had  been  living,  and 
the  statute  had  been  pleaded  to  an  action  by  himself,  he  might 
have  enforced  his  claims  to  the  amount  of  the  legacy,  by  cancelling 
the  legacy  in  his  will.  Now,  if  the  will  was  made  on  the  supposition 
that  the  debt  existed,  it  was,  in  contemplation  of  law,  made  on  the 
sapposition  that  the  debt  would  be  paid ;  and  if  the  circumstances 
under  which,  and  with  reference  to  which,  the  will  was  made 
became  altered  by  the  act  of  the  legatee,  is  it  not  possible  that  a 
court  of  justice,  in  this  case,  as  well  as  in  many  others,  might  hold 
the  altered  circumstances  to  operate  as  a  revocation  ?  I  do  not, 
however,  as  I  have  said,  rely  upon  the  last  point ;  I  think  the  first 
and  second  points  are  decisive  of  the  case. 

In  order,  then,  to  save  the  parties  the  expense  and  delay  of  a 
useless  reference  and  report,  I  shall  declare,  that*  no  order  is  made 
upon  the  exceptions,  and  order  the  report  to  be  confirmed  notwith- 
standing the  exceptions ;  and,  upon  farther  directions,  declare,  that 
the  amount  of  the  debt  ought  to  be  set  off  or  retained  against  the 
legacy,  the  balance  due  to  the  legatee,  if  any,  to  carry  interest,  and 
give  no  costs  on  either  side.  *This  is  a  course  which  I  have  taken  [  *5r»5  ] 
on  more  than  one  occasion,  when  it  appeared  that  the  order  on 
further  directions  must  be  the  same  whichever  way  the  report 
should  be,  and  is  one  which  may,  I  believe,  be  always  taken  with 
advantage  to  the  suitor  where  such  is  the  case.  If  a  court  of 
appeal  should  be  of  opinion  against  my  judgment  on  the  main  point, 
it  will,  of  course,  alter  it.  If  I  am  right  in  that,  I  do  not  anticipate 
any  disapprobation  of  the  com'se  I  have  taken  in  point  of  form. 

[Lord  Lyndhurst,  L.  C.  aflBrmed  the  decision  of  Wigram,  V.  C.        i^^^« 

without  costs.     The  judgment  on  appeal  adds  nothing  to  the  law         1  ' 

of  the  case,  and  is  not  referred  to  in  any  of  the  citations  in  later  0^  '-J-  ^h 

204,  sub  nom. 

reported  cases ;  it  is  therefore  thought  needless  to  reprint  it. — F.  P.]    Omrtfwy  v. 

Williamtt.  ] 

(1)  17  R  R  24  (3  Mer.  86).  (3)  Mont.  443. 

(2)  1  Y.  &  C.  (Ex.  Eq.)  338. 
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1844.  ATTOKNEY-GENERAL  v.   POULDEN. 

Jfey  2. '  (3  Hare,  555—562 ;  S.  C.  8  Jur.  611.) 

A  testator  by  his  will  directed  his  executors  to  invest  10,00(W.  4/.  per  cent. 
y.Q^  *  Stock,  in  the  names  of  trustees,  and  to  pay  thereout  annuities  to  Tarious 

r  655  1  persons,  amounting  in  the  whole  to  400/.  a  year ;  and  that  the  trustees 

should  hold  the  said  stock  and  the  dividends  thereof «  subject  to  the  annuities 
upon  trust,  as  to  so  much  of  the  dividends  as  from  time  to  time  should  fall 
in  by  the  determination  of  the  annuities,  until  one-half  of  the  dividends 
should  have  so  fallen  in,  to  invest  the  same  and  the  resulting  income 
thereof,  in  order  to  increase  the  capital  of  the  said  fund  by  accumulation  : 
and  so  soon  as  one-half  of  the  dividends  should  have  so  fallen  in,  to  apply  such 
moiety  of  the  dividends,  and  also  such  further  parts  of  the  same  as  should 
from  time  to  time  fall  in  by  the  determination  of  the  annuities  respectively, 
and  the  whole  of  the  dividends,  when  all  the  annuities  should  have  ceased, 
to  certain  charitable  uses.  The  10,000/.  4Z.  per  cent.  Stock  was  invented 
according  to  the  will,  and  was  subsequently  converted  into  3^  per  Cents., 
and  the  trustees  thereupon  reduced  the  payments  to  the  annuitants  by  one- 
eighth,  the  dividends  having  become  to  that  extent  insufficient  to  answer 
the  annuities.  The  death  of  some  of  the  annuitants  afterwards  released  a 
part  of  the  dividends,  and  the  sums  so  falling  in  were  accumulated.  In  an 
information  to  establish  the  charity :  Held,  that,  although  the  accumulation 
of  the  dividends  had  not  begun  until  the  death  of  an  annuitant,  many  years 
after  the  death  of  the  testator,  yet,  by  the  statute  40  Geo.  III.  c.  98,  the 
accumulation  must  cease  at  the  expiration  of  twenty-one  years  from 
his  death. 

That  the  annuitants  were  not  entitled  to  be  paid  their  annuities  in  full, 
either  out  of  the  capittil,  or  out  of  the  released  dividends,  but  that  the 
reduction  of  the  stock  would  operate  to  produce  a  proportionate  reduction 
in  the  several  annuities,  and  in  the  fund  applicable  to  the  charity. 

That  the  whole  of  the  accumulated  fimd,  arising  before  a  moiety  of  the 
dividends  was  released  by  cessation  of  the  annuities,  was  undisposed  of  by 
the  will,  and  formed  pait  of  the  residuary  estate. 

T.  FrrzHBRBBRT,  by  his  will,  dated  in  June,  1821,  amongst  other 
things,  directed  his  executors,  as  soon  as  conveniently  might  be 
after  his  decease,  to  set  apart  and  transfer  or  purchase  and  invest 
in  the  names  of  certain  trustees  the  sum  of  10,000/.  41.  per  cent. 
L  *6o6  ]  Annuities,  to  be  a  fund  to  answer  the  several  yearly  sums  *by  way 
of  annuities  to  the  several  persons  thereinafter  named,  or  in  the 
event  of  the  death  of  any  one  or  more  of  them  in  his  (the  testator's) 
lifetime,  then  to  such  other  person  or  persons  as  he  should  or 
might  nominate  and  appoint  in  his  or  their  place,  by  any  codicil  or 
codicils,  so  that  each  of  them  might  have  his  or  her  annuity  for  his 
or  her  life ;  (that  is  to  say) :  (the  testator  then  named  the  annuitants, 
and  the  amount  of  their  several  annuities,  which  amounted  in  the 
whole  to  4001.  a-year.)  And  the  testator  directed  that  the  said 
several  annuities  should  be  paid  by  his  trustees  unto  the  respective 
annuitants  by  half-yearly  payments,  as  the  dividends  of  the  10,000/. 
stock  should  become  payable ;  and  that,  subject  to  the  payment  of 
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the  said  several  annuities  daring  the  continuance  thereof  respectively,        a.-q. 

the  said  sum  of  10,000Z.  stock  should  be  held  by  the  said  trustees,      pouldbn. 

After   bequeathing  some  other  legacies,  the  testator  devised  and 

bequeathed  all  the  residue  of  his  real  and  personal  estate  (such 

X)er8oiial  estate  to  be  subject,  nevertheless,  to  the  payment  of  his 

debts,    funeral  expenses,  and  such  of  his  legacies  for  which   no 

specific  funds  were  provided,  or  which  would  otherwise  fail  for  want 

of  a  fund)  unto  his  sisters  Mary  and  Jane,  their  heirs,  executors, 

administrators,  and  assigns,  in  equal  shares,  as  tenants  in  common, 

for  their  own  use ;  and  he  appointed  his  said  sisters  and  the  said 

trustees  his  executrixes  and  executors.    On  the  11th  of  June,  1821, 

the  testator  made  a  first  codicil  to  his  will,  and  thereby,  after 

reciting  so  much  of  the  will  as  related  to  the  10,0002.  stock,  he 

declared  his  will  to  be,  that  the  said  trustees  should  stand  possessed 

of  the  said  sum  of  10,000Z.  stock,  and  the  dividends,  interest,  and 

yearly   proceeds  thereof,   subject   to   the   said  annuities  charged 

thereon  by  his  will, — as  to  so  much  of  the  said  dividends,  interest, 

and  yearly  proceeds  as  from  time  to  time  should  fall  in  by  the 

determination  of  the  annuities  charged  thereon,  until  one  *half  of       [  *oo7  ] 

the  said  dividends,  interest,  and  yearly  proceeds  should  have  so 

fallen  in,  upon  trust,  to  lay  out  the  same,  and  the  resulting  income 

thereof,  in  the  names  of  the  said  trustees  for  the  time  being  in  the 

purchase  of  stock,  in  the  same  fund,  or  in  some  other  of  the  public 

funds  or  stocks,  in  order  to  increase  the  capital  of  the  said  fund  by 

accumulation  in  the  way  of  compound  interest ;  and  when  and  so 

soon  as  one  half  of  the  said  dividends,  interest,  and  yearly  proceeds 

should  have  so  fallen  in,  then  upon  trust  to  apply  such  moiety  of 

the  dividends,  interest,  and  yearly  proceeds,  and  also  such  further 

parts  of  the  same  as  should  from  time  to  time  fall  in,  by  the 

determination  of  the  said  annuities  respectively,  and  the  whole  of 

such  dividends,  interest,  and  yearly  proceeds,  when  all  the  said 

annuities  should    have  determined,   in  the   manner  thereinafter 

expressed:  namely,  that  all  such  dividends,  interest,  and  yearly 

proceeds  should  be  applied  by  his  said  trustees,  from  time  to  time, 

for  and  towards  the  maintenance  and  support  of  five  poor  men, 

married  or  single,  ten  poor  widows,  and  five  poor  single  women, 

natives  of  Portsea,  who  respectively  should  be  of  the  age  of  fifty 

years  or  upwards,  to  be  chosen  as  therein  mentioned.    The  testator 

then  appointed  certain  persons  to  act  as  governors  of  the  charity 

thereby  created,  and  provided  for  the  appointment  of  new  trustees 

of  bis  will  and  codicil,  upon  the  death  or  retirement  of  any  of  those 
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A..6.  thereby  appointed.  By  another  codicil,  the  testator  substituted  the 
PouLDEK.  children  of  one  of  the  said  annuitants,  who  had  since  died,  in  the 
place  of  such  annuitant. 

In  1880,  the  10,000Z.  4/.  per  cent.  Stock  were  reduced  to  d|  per 
Cents.,  and  the  annual  dividends,  applicable  to  the  payment  of  the 
annuities  charged  thereon,  being  thereby  reduced  to  350Z.,  the 
trustees  made  a  proportionate  abatement  in  sach  annuities,  reducing 
the  payments  by  one-eighth.  Subsequently,  several  of  the  annuitants 
[  *558  ]  *died,  and  their  annuities  falling  in,  an  accumulated  fund  was  pro- 
duced, which,  after  certain  payments  thereout,  amounted  to 
698Z.  198.  4(f.,  of  which  the  sum  of  6182.  18«.  9d,  had  accrued 
before,  and  the  remainder  after  the  expiration  of  twenty-one  years 
from  the  death  of  the  testator. 

The  information  was  filed  in  December,  1848,  against  the  trustees 
and  the  representatives  of  the  residuary  legatees,  for  the  execution 
of  the  trusts  of  the  will,  and  the  establishment  and  regulation  of 
the  charity. 

The  questions  submitted  to  the  Court  at  the  hearing  were,  first, 
whether  the  annuities  ought  absolutely  to  abate  by  one-eighth,  in 
consequence  of  the  reduction  of  the  4/.  per  cent  Stock,  into  8^  per 
Cents.,  or  whether  the  amount  by  which  the  annuities  had  been  re- 
spectively reduced  at  the  time  of  the  conversion  should  be  made  up  to 
the  annuitants  and  their  representatives  again,  from  time  to  time,  as 
portions  of  the  dividends  were  released  by  the  death  of  annuitants ; 
secondly,  how  long  the  accumulation  of  the  dividends  ought  to  go 
on  with  reference  to  the  Thellusson  Act  (i), — whether,  for  twenty-one 
years  from  the  death  of  the  testator,  when  the  trust  commenced,  or 
for  twenty-one  years  from  the  death  of  the  first  annuitant,  when 
the  accumulation  first  began;  thirdly,  whether  the  accumulated 
fund  belonged  to  the  charity,  or  to  the  residuary  legatees,  or  was 
undisposed  of  by  the  will ;  and  fourthly,  whether,  supposing  the 
accumulations  during  the  period  of  twenty-one  years  from  the 
death  of  the  testator  belonged  to  the  charity,  the  accumulations 
since  the  expiration  of  such  twenty-one  years  would  also  belong  to 
the  charity  or  to  the  residuary  legatees. 

[  665>  ]  Mr.  Cooper  and  Mr.  Wood,  in  support  of  the  information. 

Mr.  BomiUy  and  Mr.  Allnutt,  for  the  residuary  legatees. 

Mr.  Anderdon  and  Mr.  E.  li.  Adams,  for  the  annuitants. 
(1)  39  &  40  Geo.  III.  c.  98. 
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[May  V.  Bennett  (i),  Foster  v.  Smith  (2),  Page  v.  Leapingwell  (3),         a.-g. 
Trickey  v.  Trickey  (4),  and  other  cases,  were  cited.]  Podlden. 


The  Yicb-Chancellob,  after  holding  that  the  dividends,  released 
by  the  deaths  of  the  annuitants,  must,  under  the  Act  40  Geo.  III. 
c.  98,  cease  to  accumulate  at  the  expiration  of  twenty-one  years 
from  the  death  of  the  testator,  notwithstanding  that  the  accumula- 
tion did  not  commence  until  some  years  after  the  death  of  the 
testator ;  and  holding,  also,  that  the  accumulations  which  had 
accrued  subsequently  to  such  period  of  twenty-one  years  would 
fall  into  the  residuary  estate : 

The  next  question  is,  whether  the  annuitants  are  or  *are  not  [  '560  ] 
to  be  paid  in  full  their  annuities,  either  by  reducing  the  capital, 
which  has  been  set  apart  to  secure  them,  or  by  postponing  the 
interest  of  the  remaindermen  till  the  arrears  of  the  annuities 
have  been  paid ;  that  is  to  say,  whether  the  annuities  are  to 
be  paid  in  full  at  the  expense  of  the  charity,  or  whether  the 
charity  and  the  annuities  are  to  bear  the  loss  sustained  by  the 
reduction  of  the  stock  in  proportion  to  their  respective  interests? 
On  this  point  I  have  not  the  slightest  doubt  that  the  loss  must  be 
borne  by  the  annuitants  and  the  charity  rateably.  The  testator 
has  directed  a  sum  of  10,000Z.  41.  per  cent.  Stock  to  be  invested  in 
the  names  of  trustees,  which  is,  in  fact,  a  direction  to  purchase  so 
much  stock  as  will  produce  an  income  of  400L  a-year ;  and  then, 
after  giving  directions,  that,  on  the  death  of  the  annuitants,  the 
dividends  which  should  become  discharged  should  accumulate  until 
one-half  of  such  dividends  should  be  liberated,  the  testator  directs 
that  the  moiety  so  liberated  shall  go  to  the  charity ;  that,  as  the 
remaining  annuities  should  become  released,  the  fund  shall  be 
given  to  the  charity  pro  tanto ,-  and,  when  all  the  annuitants  are 
dead,  then  the  whole  fund  is  to  be  applied  for  the  benefit  of  the 
charity.  The  testator  obviously  supposed  that  the  10,000Z.  stock 
would  remain  unaltered.  He  no  more  contemplated  a  reduction 
of  interest  on  the  stock  than  he  contemplated  the  possibility  of  a 
misappropriation  of  the  fund  by  the  trustees,  either  of  which  events 
would  occasion  a  loss  to  the  annuitants  and  the  remaindermen ; 
and  he  has  made  no  provision  for  the  event  which  has  happened. 
How,  then,  is  the  case  affected  by  jvhat  has  been  done  ?  The 
executors  set  apart  10,000Z.  41.  per  cent.  Bank  Annuities  in  the 

(1)  25  R  R  72  (1  KusB.  370).  (3)  11  B.  R.  234  (18  Ves.  463). 

(2)  60  R.  B.  121  (2  Y.  &  C.  C.  C.  (4)  41  B.  B.  125  (3  My.  &  K.  560). 
193). 
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A..G.  names  of  trustees,  and  the  moment  that  was  done,  and  the  10,0001. 
PouLDiEK.  severed  from  the  bulk  of  the  estate,  the  relation  of  tenant  for  life 
and  remainderman  began,  and  the  interests  of  the  parties  became 
fixed.  The  directions  are,  that  the  10,000Z.  4Z.  per  cent.  Stock, 
[  *56i  ]  *when  set  apart,  shall  be  a  fund  to  answer  the  annuities  therein- 
after given,  and  the  testator  afterwards  says,  that,  subject  to  the 
annuities,  it  is  to  go  to  the  charity.  That,  certainly,  is  consistent 
with  the  supposition  that  the  charity  is  to  take  only  that  which 
remains  after  paying  all  the  annuities  in  full ;  but  it  is  equally 
consistent  with  the  other  construction.  The  real  question  is, 
whether  this  is  to  be  taken  as  a  case  of  tenant  for  life  and 
remainderman,  or  whether  as  a  gift  to  the  charity  of  the  residue 
of  the  10,0001.  which  shall  remain  after  paying  the  annuities  in 
full;  and  I  think  the  construction  I  have  put  upon  it  is  the  true  one. 
With  regard  to  the  other  question,  the  testator  directs,  that,  as 
the  annuitants  die,  so  much  of  the  dividends  as  is  released  by 
their  deaths  shall  be  invested  in  41.  per  cent.  Stock,  and  that  the 
interest  and  dividends  thereof  shall  accumulate  until  one-half  of 
the  dividends  are  released ;  and,  as  soon  as  that  happens,  Hien  he 
specifies  the  mode  of  application  of  the  dividends.  The  direction 
for  application,  however,  is  not  so  framed,  as  to  include  the 
accumulated  fund.  I  have  no  doubt  the  testator  intended  that 
fund  also  for  the  charity ;  but  his  expressions  exclude  it.  He  has 
directed  accumulation  until  one-half  of  the  dividends  are  released, 
and  then  he  directs  the  charity  to  take  the  benefit  of  the  released 
dividends.  In  consequence  of  this  direction,  it  became  necessary 
to  stop  the  direction  for  accumulation,  in  order  to  give  the  charity 
that  benefit,  and  the  testator  has  (if  I  am  right  in  supposing  he 
meant  to  give  the  whole  to  the  charity)  forgotten  to  resume  his 
intended  direction  as  to  the  fund  accumulated.  If  the  words  were 
flexible,  the  Court  ought  to  construe  them  so  as  to  give  the  charity 
the  benefit  of  the  accumulated  fund.  It  is  possible,  however,  that 
the  testator  may  have  intended  to  postpone  the  benefit  to  the 
[  *662  ]  charity  until  he  had  accumulated  a  *fund  for  some  other  purpose, 
which  he  intended  afterwards  to  indicate.  However  that  may  be, 
the  words  are  not  flexible,  but  are  distinct  and  precise ;  and  I  must 
hold  that  the  accumulated  fund  is  undisposed  of,  and  that  it 
consequently  forms  part  of  the  residuary  estate. 
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A.  was  indebted  on  bond  to  B.     B.  died,  leaving  C.  his  sole  next  of  kin,       wtqram 
wbo  obtained  letters  of  administration  of  his  estate.    The  estate  of  B.  after  y  _q    ' 

all  debts,  &c.  were  paid,  left  a  clear  residue  exceeding  the  amount  of  the  r  g^g  -i 
bond  debt.  A.  became  surety  for  C.  by  joining  in  promissory  notes.  0. 
became  an  insolvent  debtor,  and  A.  was  compelled  to  pay  the  notes.  C. 
died,  and  then  the  assignee  under  his  insolvency  took  out  letters  of  administra- 
tion lie  bonis  non  of  B.,  and  sued  A.  on  the  bond :  Held,  that  A.  might  set  o£F 
the  sums  which  he  had  been  compelled  to  pay  as  surety  for  C.  against  the 
bond  debt.  , 

The  obligor  in  a  bond,  becoming  surety  for  advances  to  the  obligee, 
and  being,  after  the  insolvency  of  the  obligee,  compelled  to  pay  the  debt 
for  which  he  had  become  surety,  is  entitled  to  set  off  the  sum  so  paid 
against  the  amount  due  upon  the  bond. 

Thb  plaintiff  executed  his  bond,  dated  the  29tb  of  September, 
1834,  in  the  penal  sum  of  1,000/.,  conditioned  for  the  payment  by 
him  of  the  sum  of  500Z.  to  John  Beed,  his  executors,  administrators, 
and  assigns,  with  lawful  interest  thereon.  John  Beed  died  on  the 
1st  of  January,  18S5,  intestate,  leaving  Bichard  Beed  his  only  child 
and  next  of  kin,  and,  as  such,  entitled  to  a  clear  residue  of  his 
personal  estate  of  several  thousand  pounds.  In  consequence  of  a 
pretended  will  of  John  Beed  being  propounded  in  the  Ecclesiastical 
Court  by  another  party,  and  of  the  litigation  which  thereupon 
ensued,  Bichard  Beed  was  not  able  to  obtain  letters  of  adminis- 
tration of  his  father's  estate  until  August,  1888.  During  this 
interval  Bichard  Beed  was  in  want  of  money,  and  in  July,  1885, 
John  Sevan  advanced  him  1001.  upon  the  security  of  the  joint  and 
several  promissory  note  of  the  plaintiff  and  two  other  persons  as 
sureties  for  the  re-payment  of  such  advance  and  interest.  John 
Bevan  afterwards  advanced  the  plaintiff  a  further  sum  of  200Z., 
secured  by  the  promissory  note  of  Bichard  Beed,  and  the  plaintiff, 
and  another  person,  as  his  sureties.  The  plaintiff  also  lent  Bichard 
Reed  some  sums  of  money,  amounting  together  to  about  502. 
Upon  Bichard  Beed  obtaining  the  grant  of  administration  to  his 
father's  estate,  the  bond,  being  a  part  of  the  net  residue  of  that 
estate,  became  legally  and  equitably  the  absolute  property  of 
Bichard  Beed,  and  he  became  entitled  to  the  money  due  thereon  for 
his  own  use  and  benefit.  In  1888,  Bichard  Beed  was  imprisoned 
for  debt  in  Cardiff  Gaol.  On  the  80th  of  January,  1889,  *a  vesting  [  ♦see  ] 
order,  under  the  statute  1  &2  Vict.  c.  110,  was  made  against  him, 

(1)  Ex  parU  MoHer  (1879)  12  Ch.  D.  491,  49  L.  J.  Bk.  9,  40  L.  T.  792. 
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Jones  and,  in  Jaly  following,  the  defendant  was  appointed  assignee  of  his 
Mossop.      estate  and  effects.    Richard  Reed  died  in  January,  1840. 

The  plaintiff  was,  in  December,  1840,  compelled  to  pay  John  Bevan 
the  sums  due  on  the  promissory  notes,  amounting  to  877/.  After 
the  death  of  Richard  Reed,  the  defendant  obtained  letters  of 
administration  d^  bonis  non  of  John  Reed,  and  commenced  an 
action  against  the  plaintiff  upon  the  bond. 

The  bill  stated,  that  the  defendant  intended  to  proceed  to  judg- 
ment, and  issue  execution  for  the  whole  amount  of  principal  and 
interest  secured  by  the  bond ;  whereas  the  plaintiff  had  offered  and 
requested  to  come  to  an  account  with  the  defendant  of  what  was 
due  upon  the  bond,  and  upon  the  said  payments  made  by  the 
plaintiff,  and  had  requested  the  defendant  to  accept  the  balance  of 
such  account  in  full  satisfaction  and  discharge  of  his  said  bond. 
The  bill  charged,  that  the  plaintiff  was  entitled  to  the  same  relief 
in  equity,  as  if  Richard  Reed  was  living ;  that  all  the  debts,  and 
funeral  and  testamentary  expenses,  of  John  Reed  had  been  paid, 
and  all  the  duties  of  administration  discharged ;  and  that  whatever 
the  defendant  should  be  able  to  recover,  as  administrator  de  bonis 
non  of  John  Reed,  would  belong  to  the  defendant  absolutely,  and 
that  he  meant  to  retain  and  appropriate  the  same  in  his  character 
of  assignee  of  Richard  Reed.  The  bill  prayed  that,  as  against 
Richard  Reed,  as  the  equitable  and  beneficial  owner  of  the  bond, 
and  the  monies  secured  thereby,  and  against  the  defendant  as 
assignee,  it  might  be  declared  that  the  plaintiff  was  entitled  in 
equity  to  set  off  and  be  allowed  the  monies  so  advanced  and  paid 
by  the  plaintiff  to  and  for  Richard  Reed,  and  the  monies  paid  by 
[  *57o  ]  the  plaintiff,  *as  the  surety  of  Richard  Reed,  in  satisfaction  of  the 
promissory  notes  ;  an  account  and  injunction. 

The  common  injunction  issued  to  restrain  the  action.  The  defen- 
dant, by  his  answer,  in  substance  admitted  the  facts  above  stated  ; 
and  he  then  obtained  the  order  nisi, 

Mr.  Romilly  and  Mr.  W.  M.  Jaines,  for  the  plaintiff,  appeared 
to  show  cause  on  the  merits  against  dissolving  the  injunction. 
They  insisted,  that,  if  Richard  Reed  had  been  living,  and  his 
property  had  not  been  aliened  by  the  effect  of  the  vesting  order, 
he  could  not  have  enforced  payment  of  the  bond  from  the  plaintiff, 
without  paying  to  the  plaintiff  the  sums  which  the  latter  had 
advanced  for  him,  or  owing  to  his  default ;  that  neither  the  death 
of  Richard  Reed,  nor  the  vesting  order,  could  affect  the  equities  of 
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the  parties.  The  death  of  Richard  Reed  left  that,  which  was  a  part  Jones 
of  his  estate  before,  a  part  of  his  estate  still ;  and  the  assignee  in  mobsop. 
his  insolvency  could  be  in  no  better  situation  than  Richard  Reed 
himself.  Although  the  promissory  notes  were  paid  after  the 
vesting  order,  they  were  paid  in  respect  of  an  obligation  previously 
incurred ;  and  the  time  of  the  payment,  therefore,  did  not  affect 
the  question  of  the  right  to  set  off  the  amount  against  the 
bond  debt. 

Mr.  Russell  and  Mr.  Fleming,  for  the  defendant,  relied  on  the 
fact,  that  the  demands  were  owing  in  different  rights :  one  claim 
was  by  the  administrator  of  A.,  the  other  against  the  assignee  of 
B. ;  that  the  rights  of  the  parties  at  the  utmost  must  be  deter- 
mined at  the  date  of  the  vesting  order,  and  at  that  time  the  plain- 
tiff had  not  paid  the  promissory  notes ;  and  that  it  was  not  a  case 
of  mutual  credit  within  the  principle  on  which  cross  *demands  [  ♦571  ] 
were  allowed  to  be  set  off  one  against  the  other. 

[In  addition  to  the  cases  adverted  to  in  the  judgment,  Antrobus  v. 
Davidson  (l).  Cherry  v.  Boultbee  (2),  Clark  v.  CoH  (3),  Raivson  v. 
Samuel  (4),  and  Dodd  v.  Lydall  (5),  were  cited.] 

The  Vicb-Chancbllor  :  July2A. 

If  in  this  case  Richard  Reed  and  not  John  Reed  had  been  the 
obligee  in  the  bond  of  September,  1884,  of  which  the  plaintiff  was 
the  obligor;  and  if  Richard  Reed  had  been  bankrupt;  I  should 
have  had  no  difQculty  in  deciding  this  case.  But,  owing  to  the 
circumstance  that  Richard  Reed  was  an  insolvent  debtor  and  not  a 
bankrupt,  it  was  admitted  by  the  plaintiff,  that  he  could  not  succeed 
in  his  suit  unless  he  could  do  so  upon  some  general  equity  of  the 
Court,  independently  of  the  statutes  which  govern  the  rights  of 
parties  in  cases  of  insolvency.  It  was,  moreover,  admitted,  that  the 
plaintiff  had  to  overcome  a  further  difficulty,  arising  from  this — 
that  the  defendant  is  proceeding  upon  the  bond,  not  as  assignee  of 
Richard  Reed,  but  as  administrator  of  John  Reed. 

Assuming  Richard  Reed  to  have  been  obligee  in  the  bond,  it  is 
impossible  to  doubt  that,  before  and  at  the  time  of  his  insolvency, 
he  had  the  equity  which  he  claims  in  this  suit.  As  surety,  he 
had  a  right  at  any  moment  to  *pay  off  the  debts  which  he  had       [  •572  ] 

(1)  17  E.  E.  130  (3  Mer.  569).        (4)  54  B.  B.  259  (Or.  &  Ph.  161). 

(2)  48  B.  E.  160  (4  My.  &  Or.  442).    (5)  58  B.  B.  85  (I  Hare,  333). 

(3)  54  B.  B.  256  (Cr.  &  Ph.  154). 
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JovEB  guaranteed ;  and,  as  debtor  upon  the  bond,  be  would  have  had  a 
Moraop.  right  to  Bay  he  had  paid  off  the  debts  out  of  the  money  he  owed 
upon  the  bond.  The  only  question  is,  whether  that  equity  was  super- 
seded  by  the  insolvency,  or  whether  it  overrode  the  rights  of  the 
creditors  interested  under  the  insolvency.  My  opinion  is,  that  it 
remained  notwithstanding  the  insolvency.  The  general  rule  is, 
that  the  assignee  takes  whatever  belonged  to  the  insolvent,  subject 
to  all  equities  affecting  that  property  in  the  hands  of  the  insolvent. 
He  takes  what  the  insolvent  could  lawfully  transfer,  and  nothing 
more  :  Ex  jparte  Hanson  (i) ;  and  in  cases  not  dissimilar  in  principle 
from  this,  an  equity  has  been  established  upon  the  general  prin- 
ciples of  the  Court.  Thus,  the  general  equity  of  a  trustee  to  stop 
the  interest  due  to  a  tenant  for  life,  who  is  indebted  to  the  trust,  is 
clear :  Priddy  v.  Rose  (2),  JeffH  v.  Wood  (8).  And  this  equity,  it  has 
been  decided,  exists  in  favour  of  the  trustees,  after  the  bankruptcy 
of  the  tenant  for  life,  in  the  face  of  the  argument,  which  was 
urged  with  great  reason,  that  the  estate  for  life  of  the  bankrupt 
passed  to  his  assignees,  and  that  the  trustees  should  prove  their 
debt  under  the  commission  :  Ex  "parte  Mitford  (4),  which  has  been 
followed  in  Ex  parte  Turpin,  Re  Brown  (5) ;  in  Smith  v.  Smith  (6), 
which  received  great  consideration  ;  and  in  Ex  parte  Shute  (7),  had 
other  like  cases. 

In  Hanford  v.  Moseley  (8),  the  case  was  this :  In  1825,  Bobinson 
sold  the  plaintiff  Hanford  some  mills  and  other  property;  in 
October  of  that  year  all  the  purchase-money  was  paid  except 
282Z.  Il8.  lld.\  and  it  was  then  agreed  that  the  vendor  should 

[  *573  ]  remain  in  possession  as  ^tenant  at  502.  a-year,  and  a  promissory 
note  was  given  by  Hanford  for  the  282Z.  lis.  lid.  In  November, 
1826,  Bobinson  became  bankrupt,  and  Moseley  was  appointed  his 
assignee.  In  Easter  Term,  1828,  an  action  was  brought  upon  the 
note  against  Hanford.  In  February,  1829,  possession  was  given  to 
the  plaintiff,  a  large  arrear  of  rent  being  then  due.  In  March, 
1880,  the  action  was  tried,  and  Moseley  recovered  (9).  It  appears 
from  the  case  as  reported  in  Barnewall  &  Gresswell,  that  the 
defendant  in  the  action  insisted  that  there  was  an  agreement  that 
the  note  should  not  be  paid  when  it  became  due,  but  should  remain 
unpaid  until  possession  of  the  property  was  delivered.    In  April, 

(1)  8  R.  B.  335  (12  Ves.  346;    18  (6)  Mont.  443. 

Ves.  232).  (6)  1  Y.  &  C.  (Ex.  Eq.)  338. 

(2)  17  K.  R.  24  (3  Mer.  86).  (7)  Mont.  &  BUgh,  385. 

(3)  2  P.  Wms.  128.  (8)  Not  reported. 

(4)  1  Br.  C.  0.  398.  (9)  10  B.  &  0.  729. 
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1880,  the  bill  in  Hanford  v.  Moseley  was  filed,  suggesting  an  agree-  jonbs 
ment  (hat  the  purchaser  should  retain  the  amount  of  the  rent  out  mossop. 
of  the  unpaid  purchase-money  in  his  hands.  The  argument  at  the 
hearing  of  the  cause  was,  that  the  purchaser,  having  the  purchase- 
money  in  his  hands,  and  being  a  creditor  for  the  rent,  had  a  right 
in  equity  to  consider  so  much  of  the  money  in  his  hands  as  being 
applied  by  himself  to  pay  the  rent  which  from  time  to  time  became 
due.  The  case  was  heard  before  Lord  Chief  Baron  Lyndhubst,  and 
he  was  clearly  of  opinion  that  that  equity  existed  by  the  general  law 
of  the  Court,  independently  of  the  bankrupt  laws  ;  and  accordingly 
the  injunction  was  granted. 

The  other  cases  cited  were  James  v.  Kynnier(i),  which  arose 
before  the  statute  of  the  46  Geo.  III.  (2),  Ex  parte  Stephens  (a),  and 
VuUiamy  v.  Noble  (4).  I  doubt  whether  the  case  of  Ex  parte  Stephens 
did  not  turn  upon  the  particular  fraud.  If  it  were  not  for  the  *other  [  ♦574  ] 
question,  I  should  have  no  hesitation  in  deciding  this  case  in  favour 
of  the  plaintiff. 

The  other  question  is  this :  the  debt  upon  the  bond  was  due  to  John 
Beed :  the  debts  which  the  plaintiff  paid  were  the  debts  of  Bichard 
Beed.  The  sums  therefore  were  due  in  different  rights ;  and  no 
rule  is  better  understood  than  that  you  cannot  set  off  demands  due 
in  different  rights  ;  the  principle  being,  that  one  man's  money  shall 
not  be  applied  to  pay  another  man's  debt.  But,  in  this  case,  it  was 
said,  that,  inasmuch  as  Bichard  Beed  was  the  sole  next  of  kin,  and 
administrator  of  John  Beed ;  and  as  it  appeared,  by  the  answer 
of  the  defendant,  that  Bichard  Beed  was  entitled  beneficially  to  this 
very  sum  of  500Z. ;  the  difficulty  I  have  adverted  to  did  not  arise. 

A  very  slight  variation  in  the  answer  from  its  present  shape 
might  have  concluded  the  case,  as  against  the  plaintiff,  on  this 
motion.  But,  if  the  effect  of  the  answer  be,  that,  before  the  dOth 
of  January,  1889,  the  date  of  the  vesting  order,  Bichard  Beed,  as 
administrator  and  next  of  kin  of  John  Beed,  had  become  beneficial 
owner  of  the  bond,  there  is  no  technical  reason,  founded  in  the 
origin  of  his  claim,  why  the  Court  should  not  treat  the  bond  as  his, 
and  give  the  plaintiff  the  equity  he  claims. 

(His  Honour  then  stated  the  dates,  as  above,  of  the  bond, — death 
of  John,  leaving  Bichard  his  sole  next  of  kin, — litigation  on  the 
pretended  will, — the  borrowing  of  the  money  by  Bichard  during 
that  interval, — the  vesting  order, — appointment  of  the  defendant 

(1)  5  Vee.  108.  (3)  8  B.  B.  76  (11  Ves.  24). 

(2)  0.  135.  (4)  17  B.  B.  143  (3  Mer.  593). 
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joNBB       as    assignee, — death  of   Bichard, — and  the   grant   of  letters  of 
Mossop.      administration  de  bonis  non  of  John  to  the  defendant.) 
[  576  ]  The  question  is,  whether  the  5001.  secured  hy  the  bond  was  not, 

in  truth,  at  that  time  the  proper  money  of  Bichard  Beed.  The 
answer  says,  that  the  defendant  believes  the  personal  property  of 
John  Beed  was  more  than  sufficient  to  pay  his  debts,  &c.,  and  that 
Bichard  Beed,  as  his  sole  next  of  kin,  did  become,  at  the  death  of 
his  father,  entitled  to  a  clear  residue,  over  and  above  what  was 
required  for  the  payment  of  debts,  &c.,  of  several  thousand  pounds : 
that  Bichard  Beed  was,  by  the  disputes  as  to  the  validity  of  the 
will,  kept  out  of  possession  of  the  real  and  personal  estate  of  his 
father,  and  was,  in  consequence,  in  embarrassed  circumstances, 
and  that  he  borrowed  the  money  which  the  plaintiff  claims :  that  it 
was  not  until  January,  1888,  that  John  Beed  was  found  to  have 
died  intestate  :  that  he  believes  the  money  due  upon  the  bond  was 
part  of  the  net  residue  of  his  estate,  and  that  the  same  became 
legally  and  equitably  the  absolute  property  of  Bichard  Beed,  his 
son,  and  that  he  became  entitled  to  recover  the  monies  due  thereon 
for  his  own  use  and  benefit.  The  defendant  admits  that  he  accepted 
the  office  of  assignee,  and  that  thereby  the  estate  and  effects  of 
Bichard  Beed  became  vested  in  him,  and,  among  other  things,  the 
equitable  and  beneficial  ownership  in  the  bond ;  but  whether  or  not 
subject  to  the  alleged  equities,  be  submits  to  the  judgment  of  the 
Court.  The  defendant  then  says,  that,  upon  the  death  of  Bichard 
Beed,  as  such  assignee  of  his  estate  and  effects,  and  beneficially  the 
owner  of  the  outstanding  personal  estate  of  John  Beed,  he  did,  in 
that  capacity,  apply  for  and  obtain  letters  of  administration  de 
bonis  non  of  John  Beed  ;  and  that,  having  done  so,  he  brought  his 
action  for  the  recovery  of  the  money  due  upon  the  bond :  he  denies 
that  he  sometimes  pretends  that  he  is  entitled  to  receive  and 
administer  it  as  part  of  the  unadministered  assets  of  John 
[  *fi76  ]  Beed,  applicable  to  the  payment  *of  his  debts ;  but  he  afterwards 
says,  that  he  believes  certain  of  the  debts  of  John  Beed  still  remain 
undischarged,  and  that  there  are  sufficient  assets  to  pay  the  debts, 
exclusive  of  the  bond,  and  he  submits  that  he  is  not  bound  to  set 
forth  what  debts  are  unpaid. 

After  the  suggestion  that  the  debts  of  John  Beed  had  not  been 
fully  paid,  I  felt  a  difficulty  in  treating  the  money  due  upon  the 
bond  otherwise  than  as  the  assets  of  John  Beed ;  but  the  admission 
in  the  answer  is  most  distinct,  that  the  bond  itself  is  part  of  the 
beneficial  estate  of  Bichard  Beed,  and  that  the  defendant  obtained 
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letters  of  administration  empowering  him  to  recover  it,  not  as  part 
of  the  estate  of  John,  but  as  part  of  the  estate  of  the  insolvent.  I 
think  that  that  admission  relieves  the  case  of  all  difficulty  with 
regard  to  the  fact  of  the  debts  being  due  in  different  rights.  The 
case  is  the  same  in  principle  as  where  an  assent  has  been  given  to  a 
legacy  whereby  the  property  has  passed  to  the  legatee,  being  him- 
self an  executor, — in  which  case,  the  legacy  is  separated  from  the 
estate  of  the  testator,  and  becomes  the  property  of  the  legatee. 
This  is  the  unavoidable  effect  of  this  answer.  The  injunction, 
therefore,  must  be  continued  ;  I  cannot  give  any  costs. 


Jones 

r. 
Mossop. 


BENNETT  v.  GLOSSOP. 

(3  Hare,  578— 581.) 

The  right  to  claim  discovery  of  title-deeds  for  the  purpose  of  litigation  is 
liinited  to  those  deeds  which  are  necessary  to  establish  the  claimant's  title  in 
the  litigation  in  which  such  claim  is  made,  and  does  not  extend  to  title-deeds 
which  are  common  to  the  title  of  both  parties  antecedent  to  the  dispute. 

The  plaintiff  claimed  to  be  entitled  to  certain  real  estates  as  the 
heir-at-law  of  Mary  Shepherd,  who  was  the  heiress-at-law  of  John 
Carrington  the  younger,  who  was  the  heir-at-law  of  John  Carrington 
the  elder ;  and  the  bill  was  for  discovery,  in  aid  of  an  action  of 
ejectment,  which  the  plaintiff  alleged  that  he  was  about  to  commence 
against  the  defendants,  who,  under  the  will  of  Mary  Shepherd, 
were  devisees  of  the  estates  in  question,  in  trust  for  sale ;  but 
which  devise  the  plaintiff  alleged  was  invalid,  either  because  Mary 
Shepherd  had  no  power  to  appoint  or  devise  the  estates,  or,  if 
she  had,  that  such  devise  was  not  a  due  exercise  of  that  power. 

The  answer  stated,  that  certain  lands  therein  mentioned  had 
descended  from  Carrington  the  elder  to  Carrington  the  younger, 
and  from  Carrington  the  younger  to  Mary  Shepherd :  that,  by  an 
indenture,  dated  in  September,  1804,  George  Shepherd,  and  the 
said  Mary  his  wife,  covenanted  to  levy  a  fine  sur  conuzance  de  droit 
come  *ceOy  &c.,  of  the  hereditaments  which  had  so  descended  to 
her,  and  that  it  was  thereby  declared  that  such  fine  should  enure  to 
such  uses  as  George  Shepherd  should,  by  deed  or  will,  appoint: 
that  a  fine  with  proclamations  was  accordingly  levied,  and,  subse- 
quently, several  parts  of  the  property  were  sold  and  conveyed  by 
George  Shepherd :  that,  by  indenture  of  lease  and  release,  dated  in 
September,  1886,  George  Shepherd  limited  and  appointed  certain  of 
the  said  hereditaments  unto  the  defendants,  their  heirs  and  assigns. 


1844. 
Jnlij  3. 

WlORAM, 
V.-C. 
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Bennett  upon  trust  to  stand  seised  thereof  to  such  uses  and  for  such  purposes 
Glo^p.  as  the  said  Mary  Shepherd  should,  by  deed  or  will,  appoint ;  and, 
in  default  of  such  appointment,  to  the  use  of  Mary  Shepherd,  her 
heirs  and  assigns,  for  ever  :  that,  in  February,  1837,  Mary  Shepherd 
duly  appointed  and  devised  the  said  hereditaments  to  the  defendants : 
that,  in  1842,  she  died,  and  that  the  plaintiff  was  her  heir-at-law. 

The  plaintiff  moved  for  the  production  of  the  documents,  and 
especially  the  indentures  of  September,  1804,  and  September,  1886. 

Mr.  Bird,  for  the  motion,  submitted,  that  the  plaintiff  was 
entitled  to  the  production  of  the  deeds  of  1804  and  1886 ;  they  were 
deeds  under  which,  according  to  the  defendants'  admission,  the 
plaintiff  would  take  as  heir-at-law  of  Mary  Shepherd,  in  default  of 
appointment :  they,  therefore,  formed  part  of  the  common  title  of 
the  plaintiff  and  the  defendants.  Both  parties  claimed  to  derive 
title  under  those  deeds.  In  the  instruments  prior  to  the  will  of 
Mary  Shepherd,  and  by  which  the  estate  was  vested  in  her,  and  her 
heirs  or  appointees,  both  parties  were  equally  interested,  at  least, 
for  the  purpose  of  the  trial ;  and  the  plaintiff  was  entitled  to  inspect 
[  •680  ]  them :  CoUina  v.  Gresley  (i).  The  deeds  of  1804  and  1886,  ♦more- 
over, formed  a  necessary  part  of  the  evidence  of  the  plaintiff  in  the 
ejectment,  as  showing  the  seisin  of  the  ancestor  under  whom  he 
claimed. 

Mr.  Elnisley,  for  the  defendants,  was  not  heard. 

The  Vicb-Chancbllor  : 

According  to  the  case  made  by  the  bill  and  answer,  there  appears 
to  be  no  issue  raised  on  the  fact  of  the  seisin  of  Mary  Shepherd. 
The  issue  turns  on  the  validity  of  the  devise  by  her  will.  I  do  not 
say,  that, — if  it  appeared  that  the  heir-at-law  would  be  unable  to 
make  out  his  title  in  ejectment,  without  the  aid  of  an  instrument, 
under  which  the  defendant  also  claimed,  by  reason  that  the  freehold 
was  in  a  married  woman  at  the  time  of  her  death,  or  for  any  other 
reason, — he  might  not  be  entitled  to  a  discovery  of  that  instrument. 
But  no  case  of  that  kind  is  made  upon  the  pleadings.  The  deeds,  a 
production  of  which  is  asked,  are,  upon  these  pleadings,  the 
evidences  of  the  defendant's  case  only.  According  to  the  case  upon 
the  pleadings,  the  plaintiff  wants  discovery  only  to  prove  his  heir- 
ship in  the  ejectment,  and  the  ontis  will  then  be  thrown  upon  the 
defendant  to  prove  the  case  he  makes  by  his  answer. 

(1)  2  Y.  &  J.  491. 


▼OI*.  liXIV.l 


1844.    CH.    8  HARE,  580— 581. 


427 


It  has  been  argued,  that  the  plamtiff  is  entitled  to  the  production 
of  the  deeds  anterior  to  the  will,  as  being  a  part  of  the  common  title 
of  both  parties.  Bat  this  might  always  be  urged,  with  as  much 
reason  as  in  the  present  case,  by  every  heir-at-law,  who  is  ousted 
by  a  devisee  or  an  alleged  devisee.  Down  to  the  will,  the  title- 
deeds  of  the  devisor  commonly  tend  to  establish  his  title;  and, 
therefore,  if  the  devise  be  set  aside,  they  must  tend  to  establish  the 
title  of  the  heir-at-law  of  the  devisor.  *But  that  has  never  been  held, 
in  this  C!ourt,  to  be  a  ground  to  entitle  the  heir-at-law  to  a  production 
of  all  the  title-deeds  relating  to  the  estate  he  claims,  until  he  has 
made  oat  that  his  heirship  gives  him  an  interest  in  the  estate.  The 
question  upon  this  motion  is,  what  documents  may  assist  the  heir 
in  proving  his  heirship.  If  the  case  of  Collins  v.  Gresley,  which 
has  been  cited,  be  considered  as  deciding,  that,  where  parties  claim 
adversely,  but  under  a  common  title  to  a  certain  point,  either  of  the 
parties  is  entitled  to  inspect  the  deeds  in  the  possession  of  the 
other,  of  a  date  prior  to  the  time  at  which  they  became  hostile,  it 
certainly  is  not  in  accordance  with  the  practice  in  this  Court. 

Motion  refused. 


Brnnbtt 
r. 

GL0S80P. 


[  'SSI  ] 


SIMMONS  V.  LEONARD  (1). 

(3  Hare,  581--592.) 

Articles  of  partnership  provided,  that,  on  the  diet  of  December  in  every 
year,  or  auch  other  day  as  all  the  partners  should  agree  upon,  a  general 
partnership  account  and  rest,  and  a  valuation  and  appraisement  of  the 
property  and  stock  should  be  made,  and  signed  by  the  partners,  and,  on 
the  expiration  of  the  partnership  term,  the  partnership  property  should  be 
realized  and  divided  on  the  footing  of  such  last  annual  rest ;  and,  if  any 
partner  should  die  during  the  partnership  term,  his  representatives  should 
receive  ]>ayment  of  his  share  of  the  capital  and  stock,  as  ascertained  at  the 
last  annnal  rest,  with  interest  thereon,  (in  lieu  of  profits  from  that  time), 
bj  instalments ;  and  such  representatives  to  have  no  right  to  look  into  the 
partnership  books.  The  partnership  continued  for  several  years,  but  the 
partners  did  not  make  the  annual  account  and  rest  as  provided  by  the 
articles.  One  partner  died :  Held,  that  the  representatives  of  the  deceased 
partner  were  not  entitled  to  a  sale  of  the  partnership  property,  as  upon  a 
dissolution ;  that  the  rest,  and  not  the  day  of  the  rest,  was  the  essence  of 
the  partnership  contract;  and,  therefore,  that  the  representatives  of  the 
deceased  partner  were  entitled  to  participate  in  the  profits  up  to  the  time  of 
his  death ;  and,  also,  to  have  the  account  taken,  by  means  of  the  partnership 
books,  in  the  usual  way. 

Jones,  Leonard,  Jordan,  and  Thacker  carried  on  business,   in 
partnership,  as  manufacturers  of  soda,  and  other  chemicals,  under 

(1)  Hunter  v.  Dowling  [1893]  1  Ch.  391,  62  L.  J.  Ch.  380;  affd.  [1893]  3  Ch. 
212,  62  L.  J.  Ch.  617. 


1844. 
July  2,  8. 

WlORAM, 
V.-C. 
[  581  ] 
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Simmons      articles  of  co-partnership,  dated  in  March,  1841.     The  articles  pro- 

Lbonabd.  vided:  1.  That  the  partnership  should  be  for  a  term  of  fourteen 
years,  from  the  SOth  of  September,  1838,  if  all  the  parties  should 
so  long  live.     4.  The  capital  to  be  14,000Z.;    Leonard  to  bring  in 

[  •ssa  ]       7,000Z.,  Jones  2,000i.,  Jordan  2,000i.,  and  *Thacker  3,000Z.     5.  The 
parties  to  be  entitled  and  interested  in  the  buildings,  lands,  here- 
ditaments, and  premises,  stock,  utensils  of  trade,  goods,  and  effects 
of  the  partnership,  as  follows :  Jones  three-tenths,  Leonard  three- 
tenths,  Jordan  two-tenths,  and  Thacker  two-tenths.     Interest  to  be 
paid  to  every  partner  on  the  capital  credited  to  him  in  the  partner- 
ship books,  at  the  last  annual  rest  or  statement  of  accounts  taken 
or  made,  as  thereinafter  mentioned;  and  the  clear  profits  to  be 
divided  in  the  proportions  of  their  said  several  interests.     9.  All 
debts  and  duties  which  should  be  owing  by  reason  or  on  account  of 
the  joint  trade,  and  any  loss  or  damage  which  should   happen 
thereto,  to  be  paid  or  borne  by  or  out  of  the  gains  or  profits  of  the 
joint  trade,  if  the  same  should  be  sufficient;    and,  if  not,  the 
deficiency  to  be  borne  or  paid  by  the  partners,  respectively,  out  of 
their  private  estates,  in  the  same  proportions  as  the  partners  are 
thereinbefore  declared  to  be  interested  in  the  profits,  to  the  end 
that  the  capital  stock  of  the  partnership  might  not  be  impaired 
or  diminished  by  such  losses,  charges,  damages,  and   expenses. 
13.  Monthly  meetings  of  the  partners  to  be  held,  and  business  of 
importance  then  decided  upon  by  the  majority  of  the  partners  then 
present,  provided  such  decision  be  not  at  variance  with  the  true 
intent  of  the  articles.     19.  On  the  31st  of  December  then  next,  and 
every  succeeding  31st  of  December  in  every  year  during  the  con- 
tinuation of  the  partnership,  or  on  such  other  day  in  any  partnership 
year  as  should  be  most  convenient,  and  agreed  upon  by  all  the 
partners,  a  general  statement  of  account  and  rest,  in  writing,  to  be 
made  and  taken  by  the  partners  of  all  such  goods  and  merchandizes 
as  should  have  been  sold  in  the  business,  and  of  all  stock,  monies, 
debts,  and  other  things  belonging  to  the  partnership,  and  of  all 
such  debts  as  should  be  due  or  owing  from  or  by  the  partnership, 

[  '083  ]  and  of  all  such  other  matters  *as  are  usually  comprehended  in 
annual  accounts  of  the  same  nature  taken  by  soda  manufacturers 
and  traders ;  and  a  just  valuation  and  appraisement  to  be  made  by 
the  partners,  of  all  the  particulars  included  in  such  account,  which 
might  be  appraised,  and  the  said  general  account  or  rest,  valuation 
or  appraisement,  from  time  to  time,  to  be  written  in  books  kept  for 
that  purpose,  and  signed  and  subscribed  in  each  of  such  books  by 
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each  of  the  partners,  within  one  month  after  the  time  appointed  for      Simmons 
the  taking  thereof  respectively ;   and,  after  such  signing  and  sub-     Leonard. 
scribing,  each  of  the  partners  to  take  one  of  the  books  into  his 
custody,  and  to  be  bound  and  concluded  by  every  such  account, 
respectively,  unless  some  manifest  error  should  be  found  therein 
and  signified  by  either  or  any  of  the  partners  to  the  others,  or  other 
of  them,  within  one  year  from  the  date  of  such  account,  in  which 
ease  such  error  to  be  rectified;  and  on  the  making  up  of  every 
such  yearly  account,  an  ample  and  proper  amount  to  be  written  off 
to  the  debit  of  trade  or  profit  and  loss,  for  wear  and  tear,  and 
depreciation    of    the    partnership    premises,    buildings,    fixtures, 
utensils,  implements,  engines,   and  the  entire  plant  of  the  co« 
partnership  trade,  and  also  for  all  bad  debts  and  discounts,  so  that 
the  accounts  of  the  partners  respectively,  and  the  general  statement  of 
the  trade  of  the  co-partnership,  might  exhibit  as  nearly  as  possible 
the  true  state  thereof  at  the  time  of  such  annual  rest ;  and  that,  on 
the  making  up  of  every  such  yearly  account,  the  interest  on  the 
capital,  respectively,  of  the  parties  to  the  articles  in  the  co-partner- 
ship trade,  to  be  passed  to  the  credit  of  the  said  parties  respectively, 
and  charged  to  the  trade  or  profit  and  loss  account  of  the  co- 
partnership ;  and  the  amounts  respectively  at  the  credit  of  the  said 
parties,  after  charging  them  with  all  monies  received  by  them  out 
of  the  trade  during  the  past  year,  and  giving  them  credit  for  the 
profit,  or  charging  them  with  the  *lo8s,  as  the  case  might  be,  in  the      [  ^^^^  ] 
trade,  in  the  proportions  respectively  thereinbefore  expressed,  to 
be  taken  to  be  the  capital  of  such  partners  respectively  in  the 
co-partnership  trade.     20.  No  partner  to  draw  any  sum  from  the 
co-partnership  trade  until  he  should  have  paid  his  stipulated  share 
of  capital ;  nor  then,  nor  at  any  time,  a  larger  sum  than  the  interest 
on  his  capital,  until  after  a  profit  shall  have  been  declared,  and  the 
capital  then  employed  in  the  co-partnership  trade  (independently  of 
the  amounts  accruing  to  the  partners  respectively  from  the  profits 
of  the  trade,  or  from  the  interest  on  their  capital  as  aforesaid)  found 
to  be  fully  sufficient  for  the  proper  carrying  on  of  the  same  trade ; 
but,  in  any  year  after  a  profit  shall  have  been  declared  at  the  last 
preceding  annual  rest  as  aforesaid,  and  the  capital  then  employed 
(independently  as  aforesaid)  found  sufficient,  each  partner,  whose 
stipulated  amount  of  capital  should  be  standing  to  his  credit  in  the 
partnership  books,  to  be  at  liberty  to  draw  out  any  sum  or  sums 
not  exceeding,  in  the  whole,  the  amount,  then  placed  to  his  credit 
on  the  partnership  books,  for  interest  and  share  of  profit ;  but,  if. 
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siimoNs  at  any  time,  it  should  appear  to  any  three  of  the  said  parfaiers  that 
Lkonabd.  additional  capital  would  be  required,  either  for  the  proper  carrying 
on  of  the  said  trade,  or  for  the  purpose  of  increasing  the  same,  and 
extending  the  works  or  manufactory  thereof,  then,  and  in  all  such 
cases,  neither  of  the  said  partners  to  draw  out  any  portion  of  the 
said  profits,  but  each  of  them,  if  need  so  appear,  to  advance  his 
proportionate  share  of  the  additional  capital  required;  and  any 
partner  who  should  bring  into  the  co-partnership  trade,  for  the 
purpose  of  better  carrying  on  the  same,  either  temporarily,  at  the 
request  of  the  cashier  thereof,  or  for  any  period,  with  the  consent  of 
the  other  three  partners,  any  sum  or  sums  of  money  above  his 
stipulated  share  of  capital,  to  be  allowed  interest  thereon  at  5L  per 
[  ^586  ]  cent,  per  annum,  *from  the  time  of  such  advance  up  to  the  time  of 
paying  off  the  same.  21.  Within  six  months  after  the  expiration  of 
the  term  of  fourteen  years,  a  general  account  to  be  taken,  between 
the  present  or  any  surviving  or  continuing  partners,  of  the  stock, 
monies,  and  effects  in  the  trade,  or  belonging  to  the  partnership, 
and  of  the  debts  of  the  partnership ;  and  the  stock  and  goods,  and 
the  buildings,  lands,  erections,  fixtures,  utensils,  and  the  entire 
plant  of  the  co-partnership,  and  all  other  effects  belonging  thereto, 
to  be  sold  and  disposed  of  in  such  manner  as  the  partners  for  the 
time  being  should  think  best  adapted  to  their  respective  benefit; 
and  the  capital  of  the  several  partners  to  be  then  paid  out,  and  the 
then  debts  discharged,  and  the  residue  of  the  effects  collected  or 
realized,  and  the  produce  divided  between  the  parties  to  the  articles, 
in  proportion  to  their  respective  shares  in  the  partnership,  as  foimd 
and  declared  at  the  then  last  annual  rest,  subject  to  the  said 
subsequent  charges  or  credits  to  the  partners  respectively,  from  the 
last  annual  rest  up  to  the  time  of  such  division.  22.  If  either  of 
the  partners  should  die  before  the  expiration  of  the  partnership, 
the  executors,  administrators,  or  assigns  of  such  deceased  partner 
to  receive  from  the  surviving  partner,  or  partners,  interest  at  6Z.  per 
cent,  per  annum,  from  the  capital  sum  or  stock  of  the  deceased 
partner,  as  ascertained  and  declared,  in  manner  aforesaid,  at  the 
then  last  annual  rest,  subject  to  the  subsequent  charges  or  credits 
to  such  deceased  partner,  from  such  last  annual  rest  to  the  time  of 
his  decease.  The  interest  to  be  computed  from  the  day  of  taking 
such  last  annual  rest  as  aforesaid,  in  lieu  of  any  profits  that  might 
have  accrued  since  such  time,  to  the  time  of  his  decease ;  and  such 
capital,  and  the  interest  thereon,  to  be  paid  by  instalments,  consist- 
ing each  of  one-third  of  the  amount  thereof,  with  interest  thereon 
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respectnrely,  at  two,  three,  and  four  years  from  the  day  of  the  death     sihmoks 
of  such  partner  as  ^aforesaid,  in  full  of  such  deceased  partner's     lkonabd. 
right  and  property  in  the  joint  stock  or  capital,  gains,  profits,  and       [  *586  ] 
effects ;    and  the  executors  or  administrators  of  such  deceased 
partner  to  have  no  right  to  look  into  the  partnership  books. 

The  articles  of  March,  1841,  were  not  under  seal,  but  an  engross- 
ment of  articles  of  partnership,  to  the  same  effect,  was  afterwards 
prepared,  by  the  instructions  of  the  partners,  for  the  purpose  of 
being  formally  executed  by  them.  The  engrossment  was  dated  the 
Ist  of  January,  1842. 

The  partnership  business  was  carried  on  by  the  said  partners, 
until  the  death  of  Thacker,  on  the  SOth  of  October,  1842 ;  but  no 
general  statement  of  account,  or  rest,  was  made  by  the  partners, 
according  to  the  provisions  in  the  19th  article,  either  on  the  81st  of 
December,  1841,  or  on  any  other  day  prior  to  the  death  of  Thacker. 
On  the  81  st  of  December,  1842,  Jones,  Leonard,  and  Jordan,  the 
surviving  partners,  made  up  and  settled  the  partnership  account 
between  them,  and,  according  to  that  account,  the  share  and 
interest  of  Thacker,  at  the  time  of  his  death,  amounted  to 
1,1262.  12s.  2d.    Jones  retired  from  the  partnership  in  March,  1843. 

The  plaintiffs,  the  administrators  of  the  estate  of  Thacker,  with 
his  will  annexed,  filed  their  bill  against  Leonard  and  Jordan,  for  an 
account  and  payment  of  what  was  due  to  Thacker,  at  the  time  of 
his  death,  for  his  share  and  interest  in  the  partnership. 

Mr.  Walker  and  Mr.  Ebnsley,  for  the  plaintiffs,  contended, 
that  the  performance  of  the  22nd  article  of  ^partnership  being  [  *587  ] 
impossible,  owing  to  the  partners  having  tacitly  departed  from  the 
provisions  of  the  articles  by  taking  no  account,  and  making  no 
rest,  whereby  their  respective  shares  had  been  ascertained  in  the 
lifetime  of  Thacker,  the  22nd  clause  had  ceased  to  have  any  opera- 
tion, and  the  partners  were  left  to  their  ordinary  rights:  namely, 
to  the  right  of  having  the  partnership  property  ascertained  and 
realized  by  sale.  The  administrators  of  Thacker 's  estate  could  not 
have  the  benefit  of  the  knowledge  and  vigilance  which  their  testator 
himself  would  have  possessed  and  exercised,  if  he  had  been  living 
when  the  partnership  property  came  to  be  appraised.  The 
appraisement  of  the  property,  instead  of  being  now  made  (as  it 
would  have  been  under  the  circumstances  which  the  articles  con- 
templated) for  the  joint  benefit  of  all  the  partners,  and  in  which 
none  of  them  would  be  interested  either  to  enhance  or  depreciate 
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Simmons  its  value,  would  have  to  be  made  for  a  purpose  that  would  render  it 
Leonard,  the  interest  of  the  survivors  to  lower  the  valuation,  and  thereby  to 
lessen  the  amount  they  will  be  required  to  pay  out ;  and  while  they 
have  this  adverse  interest,  they  would  have  also  the  advantage  of 
conducting  that  valuation,  with  all  the  knowledge  which  their 
situation  gives  them,  against  strangers,  imperfectly,  if  at  all, 
acquainted  with  the  circumstances  of  the  property,  of  which,  as 
representatives,  they  claimed  a  share. 

Mr.  BomUly  and  Mr.  Oiffard,  for  the  defendants,  resisted  the 
application  for  a  sale  of  the  partnership  property;  and  insisted, 
that  the  plaintiffs  were  not  entitled  to  examine  the  books  of  the 
firm  ;  but  that  the  true  effect  of  the  22nd  clause  was  to  bind  the 
estate  of  a  deceased  partner,  by  arresting  his  interest  as  a  partner 
in  the  concern  on  the  81st  of  December  preceding  his  death,  giving 
[  ^688  ]  him  interest  on  his  capital  from  that  time ;  *or,  if  his  right  of 
participation  as  a  partner  continued  to  the  time  of  his  death,  that 
the  effect  of  the  clause,  in  either  case,  was  to  bind  his  estate  by  the 
annual  account  taken  at  the  proper  time  by  the  existing  partners, 
whether  before  or  after  the  death  of  the  deceased  partner. 

The  Vice- Chancellor  : 

It  will  be  sufficiently  accurate,  for  the  present  purpose,  to  state 
this  case  as  a  bill  by  the  executors  of  a  deceased  partner  against 
the  survivors,  for  an  account ;  omitting  the  interest  which  Jones, 
a  former  partner,  originally  had  in  the  concern.  The  partnership 
was  for  a  term  of  fourteen  years,  which  was  unexpired  when 
Thacker  died ;  and  the  questions  argued  before  me  were  two : 
First,  whether  the  partnership  is  to  be  considered  as  wholly 
dissolved  by  Thacker's  death,  and  to  be  wound  up  in  the  usual 
^AJi  by  selling  the  partnership  property,  paying  the  debts,  and 
dividing  the  partnership  assets  between  the  survivors  and  the 
estate  of  the  deceased  partner;  or,  whether  the  amount  due  to 
Thacker's  estate  is  to  be  paid  out  to  his  estate  by  instalments  ? 
Secondly,  whether,  according  to  the  true  construction  of  the 
partnership  articles,  applied  to  the  events  which  have  happened, 
the  accounts  are  to  be  taken  down  to  the  death  of  Thacker,  or 
down  to  the  "rest"  day,  or  day  fixed  for  the  "statement  of 
account,"  or  "annual  rest,"  preceding  the  day  of  his  death? 

I  have  taken  the  questions  in  the  above  order,  because,  whatever 
may  be  the  right  with  regard  to  the  secoAd  question,  I  certainly 
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entertain  no  doubt  as  to  *ihe  first.    For  the  purpose  of  answering     SmiioNs 
both  these  questions,  it  appears  to  me  wholly  immaterial  which  set     lbonabd. 
of  articles  I  refer  to  in  explaining  my  views  of  the  case ;  and  I      [  *589  ] 
shall  refer  to  the  second  articles,  dated  the  1st  of  January,  1842, 
only  as  being  more  full  and  detailed,  and  best  considered  in  point 
of  expression. 

(His  Honour  then  mentioned  the  shares  of  the  partners,  and  the 
terms  of  the  articles,  as  above  stated ;  and  also  mentioned  the  fact, 
that  the  partnership  was  carried  on  by  the  four  until  the  80th  of 
October,  1842,  when  Thacker  died.) 

If  a  rest  had  been  made  on  the  81st  of  December,  1841, 
according  to  the  partnership  articles,  no  question  would  have 
arisen;  but  it  has  been  stated  by  the  plaintiff,  and  is  admitted, 
that  no  rest  was  made,  and  that  the  executors  of  Thacker  must, 
therefore,  for  some  purposes,  have  a  right  to  see  the  accounts 
taken,  and  to  overhaul  the  partnership  books,  notwithstanding 
the  partnership  articles. 

The  plaintiff  says,  in  one  branch  of  his  argument,  with  reference 
to  the  first  question,  that,  if  the  benefit  of  the  rest  cannot  be  had, 
the  22nd  clause  is  inoperative  altogether ;  that  the  proviso  for 
paying  out  the  share  of  the  deceased  partner,  as  ascertained  at 
the  last  annual  rest,  by  instalments,  cannot  be  applied ;  and  that 
the  ordinary  rule  of  a  sale  and  immediate  division  must  apply. 
This  is  a  point  upon  which  I  am  not  aware  that  any  decision  has 
ever  been  pronounced.  The  rule  which  justice  and  common  sense 
would  apply  in  such  a  case  is,  I  think,  too  clear  for  serious  argu- 
ment ;  the  proviso  for  sale  in  one  event,  that  of  the  term  running 
out,  and  the  proviso  for  paying  out  a  deceased  partner's  share 
(dying  during  the  term)  by  instalments,  is  conclusive  evidence  *of  [  *590  ] 
an  intention  and  agreement,  that  the  death  of  a  partner  during 
the  term  should  not  work  a  dissolution  of  the  whole  partnership, 
but  that  the  survivors  should  have  a  right  to  carry  it  on,  with  the 
accommodation  of  paying  off  the  executors  of  the  deceased  partner 
by  instalments. 

Then,  is  there  any  rule  of  law  so  stringent  as  to  oblige  me  to 
decree  a  sale  in  the  circumstances  of  this  case?  I  think  not. 
Nothing  has  prevented  the  application  of  the  strict  terms  of  the 
articles,  except  the  waiver  by  all  parties,  pro  hdc  vice  at  least,  of 
one  particular  part  of  the  22nd  clause.  But  it  would  be  extrava- 
gant to  hold,  that  the  mutual  omission  of  the  parties,  whether  from 
neglect  or  any  other  cause,  to  act  upon  this  part  of  the  clause, 
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siMHOKs      should  have  the  effect  of  altering  the  partnership  contract  on  a 

Lkonabd.     point  BO  material  as  that  of  stopping  or  not  stopping  the  whole 

concern,  if  a  partner  died.     The  inconvenience  which  results  from 

the  omission  will  be  the  same,  whether  the  partnership  is  wholly 

dissolved,  or  not. 

I  have  come  to  this  conclusion  partly  on  the  general  grounds  I 
have  mentioned,  and  partly  by  considering  what  the  law  would 
have  been  in  the  case  of  a  partner  dying  before  the  first  rest-day 
after  the  commencement  of  the  partnership;  and  I  think  that 
would  not  have  entitled  the  executors  of  the  deceased  partner  k> 
require  a  sale,  although  the  accounts  must  have  been  taken  from 
the  beginning. 

The  second  question  is,  to  what  time  the  accounts  are  to  be 
carried.  Upon  this  part  of  the  case,  as  in  the  former,  I  entertain 
no  doubt  of  what  ought  to  be  done,  if  it  be  not  excluded  bj 
a  positive  contract  between  the  parties.  Thacker,  the  deceased 
partner,  was  a  party  to  all  the  transactions  of  the  business  which 
[  *59i  ]  took  *place  in  his  lifetime,  and  he  should  therefore  share  the 
benefit,  or  bear  his  proportion  of  the  loss,  according  to  the  result 
of  the  accounts  down  to  his  death,  of  which  result  I  know  nothing. 
The  question  then  is,  whether  any  contract  which  I  have  power  to 
enforce  requires  me  to  stop  the  account  at  an  earlier  day. 

In  order  to  simplify  the  case,  I  will  suppose  that  the  amount 
payable  to  Thacker's  estate  (however  ascertained)  is  to  be  paid 
immediately,  and  not  by  instalments.    If  the  articles  had  fixed  a 
rest-day,  and  had  provided  that  the  accounts  should,  as  between 
the  partnership  and  the  estate  of  a  deceased  partner,  be  made  up 
to  that  day,  with  the  other  provisions  for  taking  the  accounts,  and 
paying  out  the  balance  in  the  manner  provided  by  the  articles  in 
this  case,  there  would  have  been  no  ground  for  the  question  which 
I  am  now  considering.     But  that  is  not  the  purpose  expressed  in 
the  articles.     The  purpose  was  not  to  limit  the  account  to  any 
particular  time,  (nor  do  the  articles  in  fact  so  limit  the  accoont). 
but  to  prevent  a  sale  and  dissolution  of  the  whole  concern,  and  to 
ensure  to  the  survivors  the  benefit  of  an  account  settled  by  the 
deceased  partner,  who  was  conusant  of  his  rights,  and  to  avoid 
disputes  with  his  executors,  who  would  be  ignorant  of  his  rights, 
as  well  as  the  inconvenience,  expressly  noticed,  of  exposing  partner- 
ship books  to  the  inspection  of  strangers.     These  beneficial  and 
important  ends  have  been  lost  to  the  partnership,  not,  perhaps, 
from  any  deliberate  intention  to  abandon,  once  and  for  all.  the 
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22nd  claose,  but  because  the  parties  have  not,  since  the  commence- 
ment of  the  new  partnership,  in  March,  1841,  acted  upon   the 
clause.      But,   whether    the    clause    was    abandoned    in  toto,   or 
abandoned  pro  hdc  vice  only,  appears  to  me  immaterial  for  the 
present  purpose.     There  is  not,  in  fact,  a  rest  upon  which  I  can 
act ;  and  if,  according  to  the  true  construction  *of  the  articles,  the 
rest  itself,  and  not  the  day  of  the  rest,  is  the  essence  of  the  22nd 
clause,  and  if,  as  a  consequence  of  the  neglect  of  the  parties  so  to 
act  as  to  secure  to  themselves   the  benefit  of  that  clause,  the 
accounts  must  be  taken,  and  the  executors  of  the  deceased  partner 
must  have  a  right  to  look  into  the  books,  and   investigate  the 
accounts  of  the  concern,  the  question  is,  whether  I  shall  more 
nearly  approximate  to  the  specific  performance  of  the  articles,  by 
taking  the  accounts  down  to  one  period,  rather  than  another.    * 

I  have  certainly  inclined  very  much   to  stop  the  account  in 
December,  1841,  because  that  would  have  been,  in  appearance,  the 
nearest  approximation  I  could  make  to  the  actual  contract  of  the 
parties.     But  I  cannot,  with  reference  to  the  language  of  the 
articles,  which  makes  the  annual  rest  itself,  and  not  the  day  of  the 
rest,  the  essential  part  of  the  clause,  find  a  reason  for  stopping  at 
one  period  rather  than  at  another,  prior  to  the  death  of  Thacker. 
The  contract  embraced  two  special  clauses :  first,  it  provided  that 
the  death  of  a  partner  should  not  work  a  dissolution,  and  that  his 
share  should  be  paid  out  by  instalments ;  and,  secondly,  it  estab- 
lished a  conventional  mode  of  taking  the  account,  for  the  purpose 
of  ascertaining  the  amount  of  the  share  which  was  to  be  so  paid 
out.    The  first   branch  of  these  provisions  may,  and,  I  am  of 
opinion,  must,  operate;  the  second  branch  fails,  and  leaves  the 
account  to  be  taken  in  the  usual  way,  down  to  the  death  of  the 
deceased  partner. 


Simmons 
Leonakd. 
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CORY  V.  The   YARMOUTH  and  NORWICH 
RAILWAY   COMPANY. 

(3  Haro,  593—608;  S.  C.  3  Hail.  Cas.  524.) 

The  owner  of  a  ferry  obtained  an  Act  of  Parliament  enabling  him  to 
build  a  bridge,  instead  of  the  ferry,  and  to  take  tolls  thereon ;  and  enacting, 
that  any  person  who  should  evade  the  payment  of  the  tolls  by  conveying, 
or  assisting  to  convey,  passengers,  &c.  across  the  river,  within  the  limits  of 
the  ferry,  otherwise  than  by  the  bridge,  should  forfeit  and  pay  40<.  for 
evexy  such  offence,  to  be  recovered  in  a  summary  way  before  a  justice  of 
the  peace,  and  levied  under  a  warrant  to  be  issued  by  such  justice ;  and 
that  one  moiety  of  such  penalty  should  be  paid  to  the  informer  and  the 
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other  the  owner  of  the  bridge ;  and  that,  where  no  sufficient  distress  was 
found,  the  offender  might  be  committed  for  non-payment  of  such  penalty ; 
and  that  any  party  aggrieved  might  appeal  from  any  order  of  a  justice, 
under  the  Act,  to  the  Quarter  Sessions,  but  no  order  or  proceedings  in  the 
execution  of  the  Act  should  be  removed  by  certiorari  or  any  other  suit  or 
process  to  any  court  of  record  at  Westminster.  On  a  motion  to  resteain  a 
Bailway  Company,  whose  terminus  was  within  the  limits  of  the  ferry,  from 
conveying  railway  passengers  across  the  river  in  steam-boats :  Held,  that, 
although  the  Act  which  substituted  the  bridge  for  the  ferry  gave  the  owner 
of  the  bridge  no  right  of  action  against  persons  evading  the  tolls,  yet,  if  he 
were  entitled  to  recover  penalties  against  offenders  under  the  Act,  de  die  in 
dienit  the  Court  would  protect  him  by  injunction  from  the  infringement  of 
his  right. 

That  as  no  action  could  be  brought,  under  the  Act,  by  the  plaintiff 
against  the  fiailway  Company,  in  respect  of  the  alleged  wrong,  the  Court 
would  not  simply  leave  the  plaintiff  to  proceed  by  distress,  in  order 
that  his  legal  right  might  be  tried  in  replevin,  but  would  direct  an  issue  to 
try  such  right,  and  require  the  defendants  not  to  raise  any  objection  at  law 
on  the  ground  that  the  alleged  wrong  was  done  by  a  corporation. 

That,  where  the  opinion  of  the  Court  was  not  clearly  for  or  against  the 
plaintiff,  it  would  be  governed  by  the  balance  of  inconvenience  on  either 
side  in  granting  or  refusing  the  injunction ;  and  where  the  damage  to  the 
plaintiff  was  shown  to  be  small  in  amoimt,  the  Court  would  not  prejudice 
the  legal  question  by  granting  the  injunction,  but  would  require  an  account 
to  be  kept  pending  the  trial  at  law. 

BoBEBT  CoBY,  being  seised  in  fee-simple  of  certain  lands,  part  of 
a  farm  called  the  Ferry  Farm,  in  the  parish  of  Bunham,  in  the 
county  of  Norfolk,  on  the  west  side  of  the  river  Burs,  which 
separates  the  Ferry  Farm  from  the  parish  of  Great  Yarmouth,  and 
being  or  claiming  to  be  seised  of  an  ancient  ferry  for  passengers, 
horses,  carriages,  and  cattle,  over  the  river  Bure,  from  Great 
Yarmouth  to  the  Ferry  Farm,  applied  for  and,  obtained  an  Act  of 
Parliament  (i),  which,  after  reciting  his  title  to  the  ferry,  and  that 
it  would  be  of  public  advantage  if  a  bridge  was  erected  across  the 
Bure,  in  lieu  of  the  ferry,  from  the  Ferry  Farm  to  North  Quay,  in 
Great  Yarmouth,  and  that  Bobert  Cory  was  willing,  at  his  own 
♦expense,  to  erect  such  bridge,  empowered  Bobert  Cory,  his  heirs 
and  assigns,  to  build  and  maintain  the  said  bridge,  and  prescribed 
the  toll  to  be  taken  by  Bobert  Cory,  or  the  owner  or  owners, 
proprietor  or  proprietors,  for  the  time  being,  for  all  passengers, 
beasts,  and  carriages  passing  over  the  same,  and  vested  the  said 
tolls  in  Bobert  Cory,  his  heirs  and  assigns.  It  was  thereby  also 
enacted,  that,  if  any  person  subject  to  the  payment  of  any  of  the 
said  tolls  should,  after  demand  thereof  made  by  any  collector  or 
any  other  person  to  be  appointed  to  receive  the  same,  neglect  or 

(1)  7  &  8  Geo.  lY.,  intituled  *'An  river  Bure  from  Bunham  to  Great 
Act  for  erecting  a  Bridge  over  the      Yarmouth,  in  the  county  of  Norfolk." 
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refuse  to  pay  the  same,  it  should  be  lawful  for  such  collector  or        Cobt 

person,  in  his  own  person,  or  taking  such  assistance  as  he  should     thb  Yab 

think  necessary,  to  stop  and  prevent  the  passage  of  any  person  so    ^^^'^^  ^^^ 

neglecting  or  refusing  as  aforesaid,  or  of  the  beast,  cattle,  or  Railway  Co. 

carriage  for  or  in  respect  of  which  the  said  tolls  ought  to  be  paid, 

nntil  full  payment  thereof,  or  to  seize  and  distrain  any  horse  or 

other  beast  or  cattle,  together  with  their  bridles,  saddles,  gears, 

(except  the  bridle  or  rein  by  which  such  horse  or  other  beast  or 

cattle  should  be  guided  or  restrained),  harness,  or  accoutrement,  or 

any  carriage  drawn  by  any  such  horse  or  other  beast  or  cattle ;  and 

if  such  tolls  and  the  reasonable  charges  of  such  seizure  should  not 

be  paid  within  the  space  of  three  days  after  such  seizure  made,  the 

collector  or  person  so  seizing  should  and  might  sell  the  horse,  or 

other   beast  or  cattle,  carriage  or  thing,  so  seized,  or  any  part 

thereof,  returning  the  overplus,  (if  any),  and  so  much  of  such 

carriage  or  thing  as  should  remain  unsold,  upon  demand,  to  the 

owner  thereof,  after  such  tolls  and  all  reasonable  charges  occasioned 

by  such  seizure  and  sale  should  be  deducted.    And  it  was  further 

enacted  by  sect.  6  that,  in  case  any  dispute  should  arise  respecting  the 

demanding  or  taking,  or  the  payment  of  any  toll,  or  account  of  any 

toll  due,  or  the  charges  of  keeping  or  selling  any  distress,  it  should 

be  ^lawful  for  the  person  distraining  to  retain  such  distress,  or  the      [  *r>95  j 

money  arising  from  the  sale  thereof,  (as  the  case  might  be),  until  the 

amount  of  the  toll  due,  and  the  charges  of  keeping  and  selling  the 

distress,  and  all  matters  in  dispute  should  be  heard  and  determined 

by  some  justice  of  the  peace  for  the  county  of  Norfolk  or  the 

borough  of  Great  Yarmouth,  within  their  respective  jurisdictions, 

who,  upon  application  made  to  him  for  that  purpose,  should  examine 

the  matter  upon  oath  of  the  parties  or  other  witnesses,  (which  oath 

every  such  justice  was  thereby  empowered   to  administer),  and 

should  determine  the  amount  of  the  toll  and  charges  due  and  other 

matters  in  dispute  between  the  parties,  and  might  also  award  such 

costs,  to  be  paid  by  either  party  to  the  other,  as  to  such  justice 

should  seem  just  and  reasonable ;  all  which  costs,  in  case  the  same 

should  not  be  forthwith  paid,  should  and  might  be  levied  and 

recovered  by  distress  and  sale  of  the  goods  and  chattels  of  the 

person  or  persons  so  awarded  to  pay  the  same,  by  warrant  under 

the  hand  and  seal  of  such  justice,  (which  warrant  every  such  justice 

was  thereby  empowered  to  issue),  and  the  overplus  (if  any),  after 

payment  of  such  costs,  and  the  costs  of  such  distress  or  sale,  should 

be  returned,  upon  demand,  to  the  person  or  persons  whose  goods 
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CoRT        and  chattels  should  have  been  so  distrained  and  sold.    The  Act, 

The^Yab.     a^^^  providing,  among  other  things,  that  the  bridge  should  be  a 

"nobwich"    public  bridge  upon  payment  of  the  said  tolls,  but  that  it  shoold  not 

Railway  Co.  be  adjudged  to  be  a  county  bridge,  provided,  that,  after  the  said 

bridge  should  have  been  completed,  if  any  person  should  in  any 

manner  convey  any  person,  beast,  or  cattle,  or  any  cart  or  carriage 

whatsoever,  across  the  said  river  Bure,  within  the  limits  of  the 

present  ferry,  otherwise  than  over  the  said  bridge,  or  should  be  in 

anywise  aiding  or  assisting  therein,  in  order  or  with  an  intent  to 

evade,  or  by  means  whereof  should  be  evaded,  the  payment  of  any 

[  •696  ]  toll  thereby  granted,  *every  person  so  oflfending  should  forfeit  and 
pay  any  sum,  not  exceeding  forty  shillings,  for  every  such  offence ; 
and  that  all  fines,  penalties,  and  forfeitures  inflicted  or  imposed 
thereby  (the  manner  of  levying  and  recovering  whereof  was  not 
thereby  particularly  directed)  might,  in  case  of  non-payment 
thereof,  be  recovered  in  a  summary  way  by  the  order  and  adjudica- 
tion of  the  said  justice  or  justices  of  the  peace,  within  their 
respective  jurisdictions,  on  complaint  to  him  or  them  for  that 
purpose  exhibited,  and  afterwards  be  levied,  as  well  as  the  costs  of 
such  proceedings,  on  non-payment,  by  distress  and  sale  of  the 
goods  and  chattels  of  the  offender  or  respective  offenders,  or  person 
or  persons  liable  to  pay  the  same,  by  warrant,  (as  provide  by 
sect.  6  (1)) ;  ''  and  that  one  moiety  of  the  penalties  and  forfeitures, 
when  recovered,  shall  be  paid  to  the  informer,  and  the  other  moiety 
shall  be  paid  to  the  said  Robert  Cory,  or  to  the  owner  or  owners, 
proprietor  or  proprietors,  of  the  said  bridge  for  the  time  being/' 
The  Act  went  on  to  provide,  that,  in  case  such  penalties  and 
forfeitures  should  not  be  paid,  and  could  not  be  recovered  by 
distress,  the  justice  or  justices  might  commit  the  offender  or 
offenders  to  the  common  gaol  for  any  time  not  exceeding  three 
months ;  and  the  Act  also  empowered  the  justices  to  proceed  bj 
summons  against  offenders  under  the  Act,  and  it  set  forth  the  form 
of  conviction.  The  Act  then  provided,  that,  if  any  person  or 
persons  should  think  himself,  herself,  or  themselves  aggrieved  by 
any  order,  judgment,  or  determination  of  any  justice  or  justices 
relating  to  this  Act,  or  any  matter  or  thing  therein  mentioned,  such 
person  or  persons  might  appeal  to  the  justices  of  the  peace  at  the 
next  General  or  Quarter  Sessions  to  be  holden  for  the  county, 
borough,  or  place  wherein  the  cause  of  appeal  shall  have  arisen ; 

[  '697  ]      and  the  said  justices  were  thereby  ♦authorized  and  required  to  take 

(1)  Ante,  p.  437. 
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cognizance  thereof,  and  to  hear  and  determine  such  complaint  or        Cory 
complaints  at  such  or  the  next  General  or  Quarter  Sessions  to  be     the  yar- 
holden  for  such  county,  borough,  or  place,  and,  if  they  should  see    ^Norwich"* 
canse,  mitigate,  at  their  discretion,  all  or  any  of  the  penalties  or  Railway  Co. 
forfeitures  laid  upon  or  incurred  by  the  party  or  parties  complain- 
ing, or  vacate  or  set  aside  the  conviction  or  convictions,  and  set  the 
parties  at  liberty,  or  otherwise  ratify  or  confirm  the  same,  with 
sacli  costs  as  to  them  in  their  discretion  should  seem  reasonable. 
And  that  no  proceedings  to  be  had  touching  the  conviction  of  any 
offender  or  offenders  against  the  Act,  or  any  order  made,  or  any 
other  matter  or  thing  to  be  done  or  transacted  in,  or  relating  to,  the 
execution  thereof,  should  be  vacated  or  quashed  for  want  of  form 
only,  or  be  removed  or  removable  by  certiorari,  or  any  other  writ 
or  process  whatsoever,  into  any  of  his  Majesty's  courts  of  record  at 
Westminster,  any  law  or  statute  to  the  contrary  notwithstanding. 
And  it  was  finally  provided,  that  the  Act  should  be  deemed  and 
taken  to  be  a  public  Act,  and  should  be  judicially  taken  notice  of  as 
such  by  all  Judges,  justices,  and  others. 

After  the  passing  of  the  Act,  Eobert  Cory  erected  a  suspension- 
bridge,  which  was  opened  for  public  use  in  1829.  The  plaintiff 
was  the  son  and  devisee  of  the  real  estate  of  Robert  Cory. 

The  defendants  were,  in  1842,  incorporated  by  Act  of  Parliament, 
and  empowered  to  make  a  railway  in  the  line  and  manner  therein 
described,  from  Great  Yarmouth  to  the  city  of  Norwich.  The  Act 
enabled  the  defendants  to  take  part  of  the  Ferry  Farm  for  their 
station ;  but  it  was  also  provided,  that  they  should  not  erect,  or 
procure  to  be  erected,  any  bridge  over  the  river  Bure,  without  the 
consent  of  the  owner  or  owners  *for  the  time  being  of  the  said  [  ♦sas  ] 
suspension-bridge  ;  and  that  nothing  therein  contained  should 
prejudice  or  affect  the  right  or  title  of  the  plaintiff  to  the  suspension- 
bridge,  or  the  ferry,  or  the  tolls  payable  in  respect  thereof. 

The  railway  was  opened  on  the  1st  of  May,  1844.  On  the  4th  of 
May  the  defendants  commenced  carrying  in  steam-boats  the 
passengers,  horses,  cattle,  carriages,  and  goods  arriving  or  proceed- 
ing by  the  railway,  to  and  from  their  station  in  the  Ferry  Farm,  by 
means  of  a  canal  communicating  with  the  river  Bure,  across  that 
river  from  and  to  Buck  Quay,  in  Great  Yarmouth.  The  plaintiff 
thereupon  filed  his  bill,  and  moved  for  an  injunction  to  restrain  the 
defendants  from  conveying  any  passengers,  carriages,  horses,  or 
cattle,  in  any  steam-boat  or  other  boat,  between  the  Ferry  Farm 
and  Great  Yarmouth,  either  from  the  railway  station  to  the  Buck 
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CoBT        Quay,  or  any  other  part  of  Great  Yarmouth,  or  from  the  railway 

ThbYar.     station  to  South  Town,  or  from  Great  Yarmouth  or  South  Town  to 

^NoRwicH^    the  railway  station,   and  from  permitting  any  person,   carriage. 

Railway  Co.  horses,  or  cattle  to  be  conveyed  as  aforesaid  in  any  boat  or  boats, 

to  or  from,  or  to  land  and  embark  on  or  from,  the  property  of  the 

defendants,  and  from  othiarwise  evading  the  payment  of  toll  to  the 

plaintiff  in  respect  of  his  bridge  and  ferry  respectively,  or  interfering 

with  the  exclusive  right  of  ferry  vested  in  him. 

The  affidavits  raised  several  questions  of  fact:  whether  the 
plaintiff  had  any  right  to  the  ferry,  and,  if  so,  whether  the  passage 
by  the  boats  of  the  defendants  was  within  the  limits  of  the  ferry ; 
whether,  if  wholly  or  in  part  without  the  limits  of  the  ferry,  the 
place  of  passage  by  the  boats  of  the  defendants  was  not  so  near  to 
the  ferry  as  to  be  an  evasion  or  constructive  breach  of  the  plaintiff's 
[  ♦SDR  ]  right.  And  a  question  of  law  was  also  *raised,  whether,  if  the 
plaintiff  had  any  right  of  ferry  before  the  passing  of  the  Bridge 
Act,  that  Act  had  not  the  effect  of  taking  away  or  superseding  the 
ferry. 

Mr,  Tinney^  Mr.  Wood,  and  Mr.  HaU,  for  the  motion, 

Mr.  Russell,  Mr.  Romilly,  and  Mr.  Borrett,  for  the  Railway 
Company. 

[The  principal  cases  cited  are  referred  to  in  the  following 
judgment :] 

The  Yice-Ghancellob  (after  stating  the  right  claimed  by  the 
plaintiff,  and  the  alleged  infringement  thereof  by  the 
defendants) : 

[  *600  ]  That  this  act  of  the  defendants  is  not  within  the  express  ^powers 

conferred  upon  them  as  a  Bail  way  Company,  is  beyond  all  dispute; 
and  I  think  I  may  add,  it  never  was  contemplated  by  the  Legislature, 
that  they  should  have  power  so  to  act. 

That  the  defendants  do  thereby  deprive  the  plaintiff  of  a  great 
portion  of  the  traffic  over  his  bridge,  cannot  be  doubted ;  and  this 
is  not  less  the  case,  because,  perhaps,  many  of  the  passengers  who 
now  pass  the  bridge,  or  would  pass  over  the  bridge  if  the  steam- 
boats were  not  used,  would  not  have  had  occasion  to  cross  the 
bridge  if  the  railway  had  not  been  made.  But  the  plaintiff's  right 
is  purely  a  legal  right,  and  the  province  of  a  court  of  equity  in  such 
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a  ease  is  simply  to  protect  the  legal  right.    It  is  admitted,  that  the        Coby 
right  must  be  tried  at  law ;  and  the  only  question  now  is,  whether     thb^Yab- 
I  am  to  grant  the  injunction  pending  that  trial,  or  give  the  plaintiflf   ""^obwich^ 
liberty  to  apply  again  when  he  shall  have  established  his  legal  Ra^ilway  Co. 
right.     This  question  came  repeatedly  before  Lord  Gottenham, 
and  has  been  the  subject  of  several  of  his  most  elaborate  judg- 
ments.   He  considered  it  very  much  in  the  case  of  Bacon  v. 
Jones  (1),  and  the  result  of  his  observations  is,  that  it  is  always  a 
matter  in  the  discretion  of  the  Court.     If  the  Court  is  clearly 
against  the  plaintiff,  it  may  refuse  the  injunction  at  once,  merely 
giving  him  leave  to  proceed  at  law,  (which,  pending  the  suit  in 
equity,  he  could  not  do  without  that  leave),  with  liberty  to  apply, 
if  he  succeeds  at  law.    But,  on  the  other  hand,  if  the  Court  is 
clearly  with  him,  the  Court  ma}%  in  the  exercise  of  its  discretion, 
grant  the  injunction  in  the  first  instance.     Supposing  the  question 
of  the  legal  right  to  be  one  on  which  the  Court  is  not  prepared  to 
express  an  opinion,  the  Court  is  generally  governed  by  the  con- 
sideration of  the  ^convenience  or  inconvenience  on  the  one  side  or      [  ^60i  ] 
on  the  other.    If  giving  to  one  party  the  power  of  doing  the  acts 
complained  of  would  be  attended  with  irreparable  or  very  serious 
mischief  to  the  other,  the  injunction  is  more  commonly  granted ; 
but  if,  on  the  other  hand,  there  be  a  balance  of  inconvenience,  the 
Court  will  generally  leave  the  parties  in  the  situation  in  which  they 
are  until  the  legal  right  shall  have  been  established. 

The  most  important  of  the  cases  referred  to  in  the  argument 
upon  the  general  question  in  the  cause  was  the  case  of  Huzzey  v. 
Field  {3i).  In  that  case,  the  Court,  adverting  to  the  very  scanty 
authority  upon  the  subject,  gave  their  judgment  with  a  strong 
expression  of  hesitation  as  to  whether  they  might  not  have  come  to 
an  erroneous  conclusion.  They  laid  down  many  general  propositions, 
and  their  opinion  was  not  very  consistent  with  other  cases. 

In  this  case,  very  extreme  propositions  were  argued  on  both 
sides.  First,  the  defendants  say,  that  the  plaintiff's  right  is  more 
limited  in  the  bridge  than  it  was  in  the  ferry.  They  say,  secondly, 
that,  whether  that  be  so,  or  not,  the  course  of  the  defendants' 
steamers  is  wholly  out  of  and  beyond  the  river  Bure;  that  the 
starting  point  and  the  landing  point  are  both  without  the  Bure, 
and  that  the  steamers  never  touch  the  river  Bure  in  the  course  of 
their  passage.  They  insist,  however,  that  it  is  enough  for  the 
defendants'   purpose  that  one  terminus  of  the  passage    of  the 

(1)  48  B.  E.  143  (4  My.  &  Cr.  436).        (2)  41  B.  B.  755  (2  Or.  M.  &,  B.  432). 
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CoBT        steamers  is  out  of  the  Bare  ;  and  that  nothing  can  be  an  infringe- 

TheVar-     ment  of  the  plaintiff's  ferry  except  a  ferry-boat,  which  shall  start 

"norwich^    from  one  bank  of  the  Bure  and  land  the  passengers  at  the  other 

Railway  Co.  bank  of  the  same  river.     Now  that  I  call  an  *extreme  proposition, 

^  *^^^  ]       because  the  bridge,  which  is  higher  by  aboat  fifty  yards  than  the 

ferry,  is  not  more  than  two  hundred  and  fifty  yards   from   the 

mouth  of  the  river ;  and  if  the  defendants'  argument  be  right,  it  is 

competent  to  any  person  to  establish  a  ferry  almost  immediately 

adjoining  the  starting  point  of  the  plaintiff's  ferry ;  and,  provided 

he  landed  his  passengers  one  yard  out  of  the  river  Bure,  on  the 

other  side,  it  would  be  no  infringement  of  the  old  ferry,  although, 

by  offering  superior  accommodation,  they  might  by  possibility  draw 

away  the  whole  of  the  bridge  traffic. 

The  plaintiff,  on  the  other  hand,  says,  that  no  person  going  from 
the  Ferry  Farm  to  any  spot  on  the  Bure  or  on  the  Yare  can  fail  to 
infringe  his  right,  if  the  spot  at  which  the  passengers  are  landed 
on  the  Yare  is  anywhere  in  the  town  of  Yarmouth.  In  fact,  he 
says  that  no  one  has  the  right  to  convey  passengers  from  any  part 
of  the  Ferry  Farm  to  Yarmouth  except  over  his  bridge ;  the  conse- 
quence of  which  would  be,  that,  if  Yarmouth  should  (as  London 
has  done)  extend  itself  for  miles  towards  the  haven  mouth,  no 
person  could  embark  in  the  river  Bure  in  a  boat,  and  pass  down 
the  Yare,  and  land  at  the  most  extreme  southern  point,  without 
subjecting  himself  to  the  penalties  or  consequences  attending  a 
breach  of  the  plaintiff's  right. 

There  are  some  important  observations  upon  this  subject  to  be 
found  in  Huzzey  v.  Fields  where  the  Judges  advert  to  the  different 
sorts  of  ferries,  some  being  ferries  connecting  one  town  with 
another,  others  being  ferries  connecting  one  spot  on  the  river  with 
another  spot  on  the  river,  without  reference  to  towns.  I  advert  to 
these  observations  not  to  express  any  opinion  upon  the  point,  but 
only  to  contrast  them  with  the  two  extreme  propositions  for  which 
[  •eos  ]  each  party  must  contend  *in  order  to  maintain  the  case  which  each 
has  put  forward. 

Now,  when  I  refer  to  the  Act  of  Parliament  and  the  cases,  I 
think  I  ought  not  to  grant  this  injunction,  nor  ought  I  to  refuse  it 
on  the  ground  only  that  the  plaintiff  has  or  has  not  the  legal  right 
which  he  claims.  The  question,  therefore,  comes  entirely  to  that 
of  the  relative  inconvenience  to  either  party.  The  case  of  Harmer 
v.  Plane  (i)  was  referred  to  on  this  point.     I  advert  to  it  only  for 

(1)  14  Ves.  130. 
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the  purpose  of  observing,  that  this  is  not  a  case  like  that  of  a        cobt 
patentee,  who,  if  he  were  in  no  case  protected  until  he  had  estab-     the  Yar- 
lished  his  right  at  law,  might  be  subjected  to  the  oppressive  and    ^Norwich'' 
ruinous  necessity  of  litigating  his  right  with  a  multitude  of  persons  Railway  Co. 
in  order  to  preserve  the  benefit  of  his  patent.     In  this  case,  no  one 
can  say  that  there  is  any  danger  that  other  persons  will  set  up 
ferries  in  consequence  of  the  Railway  Company  having  undertaken 
to  carry  their  passengers  across  the  river.     There  is  no  reasonable 
ground  to  apprehend  any  injury  to  the  plaintiff  in  this  respect 
during  the  short  time  that  must  elapse  before  the  trial. 

It  only,  therefore,  remains,  that  I  should  consider  the  comparative 
damage  which  would  probably  result  to  the  plaintiff,  if  I  refuse  the 
injunction,  and  to  the  defendants,  if  I  grant  it.     I  remain  of  the 
opinion  which  I  before  expressed,  that  it  will  be  impossible  accu- 
rately to  measure  the  quantity  of  damage  the  plaintiff  will  sustain, 
if,  in  the  opinion  of  a  court  of  law,  it  shall  appear  that  his  right 
has  been  infringed ;  and  that  such  damage  cannot  be  accurately 
ascertained,  is,  in  many  cases,  a  reason  why  the  Court  will  inter- 
fere.    But,  on   the  other  hand,  the  plaintiff's  researches  have 
furnished  me  with  *mean8  of  approximating  very  nearly  to  the       [  *^0A  ] 
damage,  for  he  estimates  it,  on  the  affidavits,  at  three  pounds  a 
day.    Now,  this  case  may  be  tried  within  six  weeks  or  two  months  ; 
and  there  is,  therefore,  no  danger  of  that  extreme  inconvenience  to 
the  parties  which  would  require  the  interference  of  the  Court,  if 
the  injury  were  larger,  or  if  there  were  no  means  of  ascertaining 
its  amount  with  tolerable  certainty,  and  there  were  no  damage  to 
be  feared  on  the  other  side  to  balance  it  in  the  consideration  of  the 
Court.     The  plaintiff,  it  appears,  is  able  to  show  how  many  pas- 
sengers have  passed  over  his  bridge,  in  carriages  and  other  vehicles, 
and  on  foot,  during  the  last  three  years.     The  defendants  also  can 
keep  an  account  of  the  number  of  passengers  they  carry;    and 
although,  as  is  often  observed  with  regard  to  piratical  works,  that 
account  may  afford  no  measure  of  the  damage  sustained  by  the 
plaintiff,  yet  it  is  clear,  from  the  small  pecuniary  amount  at  which 
the  plaintiff  estimates  that  damage,  there  may  be  an  approximation 
to  it,  so  near  as  to  make  the  injury  not  in  any  sense  irreparable. 
Against  the  damage  to  the  plaintiff,  I  have  to  set  off  that  which  I 
think  the  very  doubtful  injury  to  the  defendants,  if  the  injunction 
should  be  granted.     I  cannot  think  that  a  single  passenger  less 
will  go  by  the  railroad  because  they  have  to  pass  over  the  plaintiff's 
bridge  than  would  go  if  they  were  carried  over  by  the  defendants' 
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Cory        Bteam-boat ;  and  even  if  it  might  appear  that  a  few  persons  should 
The^Yab-     he  deterred  from  using  the  railway  in  consequence  of  having  to 
*NoRwicH°    cross  the  river  by  the  bridge,  against  that  possible  loss  must  be  set 
Railway  Co.  off  the  expense  of  keeping  up  the  steamer.    I  am  not  satisfied  the 
defendants  would  sustain  any  injury  by  the  injunction  as  they  would 
not  have  to  work  the  steamer  during  the  interval. 
[  605  ]  Taking  the  case,  however,  to  be  one  where  there  is  no  irreparable 

mischief  and  no  extreme  damage,  which  may  not  afterwards  be 
compensated,  I  think  it  ought  to  go  to  law  unprejudiced,  and  that 
it  would  not  do  if,  where  the  amount  of  injury  is  so  small,  I  should 
pronounce  an  opinion  in  favour  of  the  legal  right  before  the  trial 
at  law. 

(His  Honour  then  directed  that  the  parties  should  go  to  trial  at 
the  then  next  Assizes.  The  terms  of  the  order  subsequently  made 
are  fully  stated  on  p.  445. 

June  27.  ^^^  couusel  for  the  plaintiff  submitted  to  the  Court,  that  there 

was  no  form  of  action  which  the  plaintiff  could  bring.     ♦     ♦    The 

right  of  the  plaintiff  under  the  Act  was  a  newly  created  right,  and 
not  a  right  at  common  law ;  and  the  Court  of  law  could  therefore 

[  *606  ]  give  him  no  remedy  except  that  which  was  *given  him  by  the  Act. 
Under  these  circumstances,  they  submitted,  that  the  plaintiff  ought 
to  have  an  opportunity  afforded  to  him  of  showing,  by  means  of  an 
issue,  what  his  common-law  right  was ;  and,  if  he  succeeded  in 
establishing  the  right  which  he  alleged,  that  he  was  entitled  to  the 
assistance  of  the  Court  to  maintain  it,  as  in  cases  of  nuisance  and 
other  permanent  injuries,  by  a  perpetual  injunction  to  restrain  the 
infringement  of  the  right. 

The  counsel  for  the  defendants  submitted,  that  the  legal  title  of 
the  plaintiff,  if  he  had  any,  might  be  tried  by  an  action  ;  and  the 
defendants  would  demur  to  any  declaration  which  he  might  frame. 
If  no  action  would  lie,  that  fact  went  far  to  conclude  the  case 
against  him;  for  if  he  had  no  remedy,  it  would,  on  principle, 
follow  that  he  had  no  right ;  and  the  question  simply  was,  whether 
the  plaintiff  had  or  had  not  any  legal  right.     *     ♦     * 

1^  607  ]  "^he  Vice-chancellor  said,  that,  with  regard  to  directing  an 

issue  upon  an  interlocutory  application,  he  understood  the  rule  to 
be  clearly  laid  down  by  Lord  Elbon,  that,  if  the  Court  could  plainly 
see  what  the  issue  in  the  case  was,  it  might  properly  direct  that 
issue  to  be  tried ;  but  it  would  not  do  so  if  there  was  any  doubt  of 
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wliat  the  issae  might  be.    It  was  true,  that,  until  the  answer  was        Coby 

pat  in,  the  issue  was  not  raised  upon  the  pleadings ;  but  in  this     thkYar. 

case  the  whole  question  had  been  fully  brought  before  the  Court    mouth  and 

upon  the  affidavits,  and  had  been  amply  discussed,  so  that  the  Railway  Co. 

points  in  dispute  were  sufficiently  and  distinctly  raised  :  he  therefore 

ssLV^  no  objection,  either  in  point  of  form  or  substance,  to  directing 

an  issue.    With  respect  to  the  remedy  given  by  the  Act,  which,  it 

had  been  contended,  was  the  measure  of  the  legal  right,  it  appeared 

to  him,  that,  if  it  was  admitted  to  be  a  case  in  which  the  plaintiff 

might  recover  penalties  de  die  in  diem,  it  was  a  case  in  which  this 

Court  would  protect  his  right  by  injunction.    The  question  of  right 

might  be  tried  by  an  issue  to  this  effect :  whether,  in  contravention 

of  the  Act,  A.  B.  (an  individual  person)  had  carried  passengers 

from   and  to  the  particular  points  referred  to;  the  defendants 

admitting,  *upon  the  trial,  that  they  had  carried  such  passengers       [  •608  ] 

at  certain  times,  and  that  the  act  of  the  Bailway  Company  was  the 

act  of  A.  B. 

Let  the  parties  proceed  to  a  trial  at  law,  at  the  next  Assizes  for 
the  county  of  Norfolk,  by  a  special  jury  of  the  county,  on  the 
following  issue ;  viz.  whether  the  Yarmouth  and  Norwich  Bailway 
Company  have,  in  any  manner,  conveyed  any  passengers  in  con- 
travention of  the  Act  of  Parliament  of  the  7  &  8  Geo.  IV.,  intituled, 
(&c.  (1).  And  the  defendants  are  to  admit,  that  they  did,  on  the  4th 
of  May,  1844,  convey  passengers,  from  the  dock  or  basin  cut  by  the 
Company  near  or  adjoining  to  the  present  Yarmouth  terminus  of 
the  railway,  to  the  Buck  Quay  in  Great  Yarmouth,  and  vice  versa, 
and  are  not  to  raise  any  objection  on  the  ground  of  their  being  a 
corporation,  and  not  an  individual  or  company  of  individuals. 
And,  in  such  issue,  the  plaintiff  here  is  to  be  plaintiff  at  law,  and 
the  defendants  here,  defendants  at  law,  who  are  forthwith  &c. 
The  Master  to  settle  such  issue,  in  case  &c.  And  at  the  trial,  &c., 
any  special  matter  to  be  indorsed  on  the  postea.  Usual  direction 
as  to  books  and  papers.  And  let  this  motion  stand  over  until  after 
the  trial  of  the  issue.  And  the  defendants  are,  in  the  meantime, 
to  keep  an  account  of  all  and  every  the  passengers,  carriages,  horses, 
and  cattle  which  may  be  in  the  meantime  conveyed  by  the 
defendants,  their  servants  or  agents,  in  any  steam-boat  or  other 
boat  in  respect  of  which  the  plaintiff  is  or  would  be  entitled  to  any 
payment  or  toll  if  the  same  passengers,  carriages,  horses,  and  cattle 

(1)  AnU,  p.  436,  n. 
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Goby  had  respectively  passed  over  the   bridge,  and,  at  the  plaintiff's 

The  yar-  request,  are  to  furnish  him  with  a  copy  of  such  account  before  the 

^NoRwicS^  said  trial,  to  be  verified  by  the  affidavit  of  the  secretary  of  the  said 

Railway  Co.  Company.     Liberty  to  apply. 


1844.  HINVES  V.   HINVES(l). 

'^""lll^'  (3  Hare,  609-614.) 

WiOBAM,  Residuary  gift  of  the  whole  income  of  the  testator's  property  (which 

'"  •  included  leaseholds  and  Long  Annuities)  to  his  wife,  for  her  life,  at  her  own 

I  "^"^  J  disposal,  but  not  to  sell  without  the  consent  of  all  parties;  remainder  to 

the  brothers  of  the  testator  equally :  Held,  that,  construing  the  gift  with 
reference  to  the  other  provisions  of  the  will,  the  widow  was  entitled  to  the 
income  of  the  property  lor  her  life,  in  the  state  of  investment  in  which  it 
was  left  by  the  testator. 

Stinble,  in  the  application  of  the  rule  for  converting  into  permanent 
investments,  at  the  death  of  the  testator,  perishable  property  in  which  he 
has  given  interests  for  life,  and  other  interests  in  succession,  the  inclination 
of  the  Court  in  the  later  cases,  when  the  meaning  was  doubtful,  has  been 
in  favour  of  that  construction  which  would  give  to  the  tenant  for  life  the 
enjoyment  of  the  property  in  specie. 

The  question  arose  on  the  will  of  W.  Hinves,  dated  in  1814, 
which  was  as  follows :  **  I  will  and  bequeath  to  my  lawful  wife 
Sarah  Hinves,  and  my  brother  George,  and  my  brother  Nathaniel, 
and  John  Hill  to  be  my  lawful  executors  to  dispose  of  my  property 
in  the  manner  and  form  hereinafter  mentioned,  after  all  just  debts 
and  funeral  expenses  are  paid,  viz.  to  my  wife  Sarah  Hinves,  the 
hole  income  of  my  property  of  all  descriptions  whatsoever,  for  her 
natural  life  (2),  at  her  own  disposal,  but  not  to  sell  witt  (a)  the  hole 
consent  of  all  parties  ;  and  at  my  decease  I  leave  for  her  own  sole 
benefit,  all  my  household  furniture,  wearing-apparel,  plate,  linen, 
and  500/.  in  lawful  money,  for  her  own  benefit,  to  be  paid  out  of 
my  stock  and  book  debts,  and  the  residue  of  monies  out  of  my  book 
debts,  stock,  &c.,  and,  if  out  of  business  at  my  decease,  she  is  to 
have  500/.  made  up,  if  there  should  not  be  good  debts  or  cash  in 
hand  at  that  time ;  I  also  leave  at  her  own  disposal,  at  her  decease, 
all  monies  her  brother  William  Banister  be  in  debt  to  me  at  my 
decease ;  and  the  residue  of  my  estates  or  property  whatsoever  I 
leave  equally  to  my  five  brothers,  for  their  natural  lives,'*  (naming 

{I)  Maciloiiald   v.   Irinue   (1878)    8  (2)  The  words  *' and  at  her  decease '* 

Ch.  D.  p.  113,  47  L.  J.  Ch.  494,  38  had  then  followed,  but  were  erased. 

L.  T.   155;    In  re  Piicairn  [1896]  2  (3)  Illegible,  but  resembling  either 

Ch.  199,  65  L,  J.  Ch.  120,  73  L.  T.  **  with"  or  «' without." 
430. 
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them).     ''  I  mean  the  same  benefit  to  each  brother's  wife,  and  if  no      Hinves 
issue,  for  the  income  of  that  part  of  the  property  to  be  divided      hinvks. 
amongst  the  survivors  for  their  natural  lives  ;  but  if  any  ^children,       [  *6io  ] 
then  the  benefit  or  share  of  the  deceased  to  be  equally  divided 
amongst  their  children  born  in  lawful  wedlock ;  and  if  any  one  of 
them  should  be  dead,  the  said  child's  part  to  be  divided  amongst 
his  or  her  children's  children  if  any  then  living.     Legacies  to  be 
paid  within  three  months  after  my  decease." 

The  testator  then  bequeathed  several  legacies,  and,  among  others, 
100/.  3/.  per  cent.  Stock,  to  be  "  bought  in  "  within  three  months 
after  the  decease  of  his  wife,  to  the  minister  of  a  certain  meeting- 
house, and  added,  ''I  also  leave  to  my  wife  Sarah  Hinves  all 
the  benefit  of  the  houses  in  Gravesend  at  her  own  disposal  after 
my  decease." 

The  testator  died  in  1882.  The  widow  died  in  1840.  The  bill 
was  filed  by  the  children  of  some  of  the  brothers  of  the  testator 
against  the  representatives  of  the  widow  and  the  other  parties 
interested.  The  only  point  which  probably  may  be  applicable  to 
any  other  case  was  the  question,  whether  the  widow  was  entitled  to 
the  specific  enjoyment  of  the  property,  consisting  in  great  part  of 
leasehold  tenements,  and  some  Long  Annuities,  during  her  life,  or 
whether  the  parties  in  remainder  were  entitled  to  require  that  it 
should  be  sold  and  converted  into  a  permanent  investment  in  her 
lifetime. 

Mr.  Russell  and  Mr,  Goodeve,  for  the  plaintiffs. 

4 

Mr.  Cooper,  Mr.  Keiiyon  Parker,  Mr.  Teed,  Mr.  Romilly,  Mr. 
Bacon,  Mr.  Stinton,  Mr.  Camjybell,  Mr.  Willcock,  and  Mr.  Whitbread, 
for  the  other  parties. 

The  Vicb-Chancbllor  :  [  <>ii  ] 

I  take  the  result  of  the  rule  laid  down  by  Lord  Eldon  in  Howe 
V.  Lord  Dartmouth  {l),  and  by  Lord  Cottbnham  in  Pickering  v. 
Pickering  (2),  to  be,  that,  where  personal  estate  is  given  in  terms 
amounting  to  a  general  residuary  bequest,  to  be  enjoyed  by  persons 
in  succession,  the  iaterpretation  the  Court  puts  upon  the  bequest  is, 
that  the  persons  indicated  are  to  enjoy  the  same  thing  in  succession ; 
and,  in  order  to  effectuate  that  intention,  the  Court,  as  a  general 
rule,  converts  into  permanent  investments  so  much  of  the  personalty 
as  is  of  a  wasting  or  perishable  nature  at  the  death  of  the  testator, 

(1)  6  E.  R  96  (7  Ves.  138).  (2)  48  E.  E.  104  (4  My.  &  Cr.  289). 
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HiNVKs  and  also  reversionary  interests.  The  rule  did  not  originally  ascribe 
HiNVKs.  to  testators  the  intention  to  effect  such  conversions,  except  in  so 
far  as  a  testator  may  be  supposed  to  intend  that  which  the  law  will 
do ;  bat  the  Court,  finding  the  intention  of  the  testator  to  be  that 
the  objects  of  his  bounty  shall  take  successive  interests  in  one  and 
the  same  thing,  converts  the  property,  as  the  only  means  of  giving 
effect  to  that  intention. 

But,  if  the  will  expresses  an  intention  that  the  property  as  it 
existed  at  the  death  of  the  testator  shall  be  enjoyed  in  specie, 
although  the  property  be  not,  in  a  technical  sense,  specifically 
bequeathed,  to  such  a  case  the  rule  does  not  apply.  The  rule  is 
settled  with  sufficient  clearness ;  the  difficulty  arises  only  in  its 
application  to  particular  cases,  where  the  intention  of  the  testator 
is  expressed  with  more  or  less  distinctness.  It  certainly  has  always 
appeared  to  me,  that,  in  the  more  modem  cases,  (unless,  perhaps, 
the  decisions  of  the  Yicb-Ghancellob  of  England  in  MilU  v. 
Mills  (i)  and  Benn  v.  Dixon  (2)  must  be  excepted),  the  Court,  in 
[  *6i2  ]  applying  the  *rule,  has  leant  against  conversion  as  strongly  as  is 
consistent  with  the  supposition  that  the  rule  itself  is  well  founded. 
In  Hoive  v.  Lord  Dartmouth^  Lord  Eldon  appears  to  have  considered 
that  the  disposition  of  the  personal  estate  in  the  same  clause  with 
land  or  other  imperishable  property  is  not  material ;  and  the  cases 
of  Mills  V.  Mills  and  Benn  v.  Dixon  apparently  evince  the  same 
opinion.  But  in  Bethime  v.  Kennedy  (8),  at  the  Rolls,  Lord 
CoTTENHAM  ap^^cars  to  have  thought  that  circumstance,  unexplained, 
might  alone  be  sufficient  to  exclude  conversion.  The  words  of  the 
bequest  there  used  by  the  testatrix  were  ''  all  I  do  or  may  possess 
in  the  funds,  copy  or  leasehold  estates."  In  Alcock  v.  Sloper  (4), 
the  testator  gave  the  rest,  residue,  and  remainder  of  his  estate  and 
effects,  real  and  personal,  to  his  executors,  upon  trust  to  permit 
his  wife  to  receive  the  rents,  profits,  dividends,  and  annual  produce 
for  her  life,  and,  immediately  after  her  death,  upon  trust  to  sell  his 
freehold  house  and  his  leasehold  houses  by  auction ;  and  directed 
a  Mr.  Abbott  to  be  employed  as  auctioneer,  to  convert  the  whole  of 
his  estate  and  effects  into  money,  and  to  distribute  it  as  directed  in 
the  will.  Now,  under  the  will,  it  is  clear  that  money  in  the  funds 
acquired  after  the  date  of  the  will  would  have  passed ;  yet  Sir  J. 
Leach  said,  the  word  **  dividends  "  had  reference  to  Long  Annuities, 
of  which  part  of  the  testator's  estate  consisted,  and  that  the  use  of 

(1)  40  E.  R.  176  (7  Sim.  601).        (3)  43  R.  E.  153  (1  My.  &  Cr.  114). 

(2)  51  E.  R.  328  (10  Sim.  636).        (4)  39  E.  E.  334  (2  My.  &  K.  ( 
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tlie  word  **  dividends  "  was  equivalent  to  a  direction  that  the  widow       Hinves 

should  enjoy  the  Long  Annnities  in  specie.     He  thought,  also,  that      hinvks. 

the  direction  that  the  leaseholds  should  be  sold  after  the  wife's 

death  evinced   an  intention  that  the   other  perishable  property 

should  not  be  converted  at  the  testator's  death  ;  and,  further,  that 

the  direction  that   Abbott  should  be  employed,  after  the  wife's 

death,  to  convert  the  whole  of  *hi8  estate  and  effects  into  money,       [  •sis  ] 

for  the  purpose  of  distribution,  excluded  the  notion  that  any  part 

of  it  should  be  sold  at  the  testator's  death.     It  is  obvious,  that, 

upon    the   language  of  the  will,  a  Judge  disposed  to  apply  the 

reasoning  afterwards  adopted  in  Mills  v.  Mills  might  have  found 

very  pertinent  arguments  in  support  of  a  different  decision.     In 

Collins  V.  Collins  (i),  stress  appears  to  have  been  laid  upon  the 

direction  to  divide  the  testator's  property  amongst  particular  persons 

at  his  death.     I  cannot  but  regard  that  case,  which  has  been  since 

approved  by  Lord  Cottenham  (2),  as  evidencing  the  present  leaning 

of  the  Courts,  to  which  I  have  already  alluded ;  for  the  direction  to 

divide  was  as  applicable  to  the  property  in  a  converted  as  in  an 

unconverted  state.     In  Bethune  v.  Kennedy  the  gift  was  to  the  sisters 

of  the  testatrix  during  their  lives,  and  at  the  decease  of  both  to  be 

equally  divided  between  her  cousins  named,  share  and  share  alike. 

In  Goodenon/fh  v.   Tremamondo  (3),  Lord  Langdale  held  the  word 

"  rents,"  in  the  gift  of  the  residue  for  life,  to  be  conclusive  that  the 

leaseholds  were  not  to  be  converted.     In  Daniel  v.   Warren  (4),  the 

decision  goes  perhaps  further  than  any  of  the  cases  I  have  cited, 

and  in  the  same  direction. 

In  the  present  case,  the  gift  is  of  the  testator's  **  property " 
generally  ;  there  is  no  specification  of  particulars ;  and  the  property 
described  in  this  general  way  is  to  go  to  persons  in  succession. 
Stopping  here,  there  is  no  doubt  that  the  rule  of  the  Court  would 
require  conversion ;  and  the  inquiry  must  be,  whether,  in  the 
directions  he  has  given  for  the  enjoyment  of  his  property  by  the 
cestui  que  trusts,  or  in  the  management  of  it  by  his  trustees,  there  is 
anything  which  a  conversion  at  his  death  would  defeat.  It  is, 
therefore,  necessary  to  examine  minutely  *and  deal  critically  with  [  ♦614  ] 
the  language  of  this  wilL 

(His  Honour  then  referred  to  the  several  clauses  of  the  will — the 
appointment  of  executors;  the  direction  **not  to  sell  witt,"  which 

(1)  :i9  E.  E.  337  (2  My.  &  K.  703).     (3)  oO  R.  B.  262  (2  Beav.  512). 

(2)  48  B.  B.  at  p.  Ill  (see  4  My.  &    (4)  60  B.  B.  148  (2  Y.  &  C.  C.  0. 
Cr.  300).  290). 
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HINVB8  he  construed  '*  without,"  consent;  the  fact  that  words  originally 
HiMvss.  i^  the  will,  but  afterwards  erased,  showed  that  the  testator  was 
aware  of  the  propriety  of  directing  an  investment  where  investment 
was  intended ;  the  gift  of  Banister's  debt  to  the  widow  ''  at  her 
decease,"  and  the  gift  to  the  minister  of  the  meeting-house,  after 
the  decease  of  his  wife, — and  concluded,  that  he  could  not  hold,  in 
this  case,  that  the  Long  Annuities  and  the  leaseholds  were  not  to 
be  enjoyed  in  specie,  without  in  effect  deciding  against  the  cases 
he  had  referred  to.) 
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IN   THE   QUEEN'S   BENCH. 


REG.   V.  The  JUSTICES  of  the  WEST  RIDING  i843. 

OF  YORKSHIRE.  '^"!li^- 

(Sheffield  r.  Crich.)  f  ^  ^ 
(5  Q.  B.  1—9;  S.  C.  3  G.  &  D.  170 ;  12  L.  J.  M.  C.  148.) 

On  notice  of  an  order  removing  paupers  from  S.  to  C,  the  overseers  of  C. 
gave  notice  of  appeal,  which  they  afterwards  countermanded,  reserving  the 
right  to  appeal  when  the  pau])er8  should  be  actually  removed.  At  the 
following  Sessions  the  overseers  of  S.,  according  to  the  alleged  practice 
of  the  Sessions,  entered  an  appeal  against  the  order,  as  by  the  over- 
seers of  C,  but  without  their  knowledge  or  consent;  and  thereupon 
the  order  was  confirmed  with  costs.  More  than  six  months  after  the 
confirmation,  the  pauper  was  removed  to  C. ;  whereupon  the  overseers  of 
C.  applied  at  the  next  Sessions  to  erase  the  entry  of  the  previous  ap])eal  and 
order,  and  to  enter  their  appeal  against  the  order  of  removal.  The  Sessions 
refused. 

Held,  that  although  the  Sessions  ought  to  have  entered  and  heard  the 
second  appeal,  they  could  not  erase  the  previous  entry  without  the  authority 
of  this  Court.  And  that,  the  entry  of  the  first  appeal  and  order  thereon 
being  irregular  and  without  jurisdiction,  and  likely  to  prejudice  C.  on  a 
future  appeal,  a  mandamus  was  rightly  issued  on  the  prosecution  of  the 
overseers  of  C.  to  erase  it  from  the  records. 

Mandamus.  The  writ  recited  that,  by  order  of  two  justices  of  the 
West  Biding,  14th  September,  1841,  Mary  Younge  and  her  children 
had  been  removed  "^from  the  township  of  Sheffield  to  that  of  Crich  [  *2  ] 
m  the  coonty  of  Derby :  that,  on  the  18th  of  the  same  month, 
a  counterpart  of  the  order,  notice  of  chargeability  and  copy  of 
examinations  had  been  sent  to  the  overseers  of  Crich :  that  after- 
wards, and  before  the  next  Quarter  Sessions  for  the  West  Biding, 
the  overseers  of  Crich  gave  notice  of  appeal  and  the  grounds 
thereof,  and  subsequently,  and  before  the  holding  of  the  said 
Sessions,  duly  countermanded  the  same,  the  grounds  being  insuffi- 
ciently stated,  reserving  to  themselves  the  right  of  appealing 
against  the  order  after  the  paupers  should  have  been  actually 
removed.  That,  at  the  next  Quarter  Sessions  for  the  West  Biding, 
held  on  25th  October,  1841,  notwithstanding  this  countermand  and 
without  the  knowledge  or  consent  of  the  overseers  of  Crich,  an 
appefid  was  entered  by  the  overseers  of  Sheffield  against  the  said 
order ;  and  the  justices  at  such  Sessions  confirmed  the  order 
without  hearing  the  merits,  and  without  the  privity,  knowledge  or 
consent  of  the  overseers  of  Crich.  That  at  the  time  of  holding  the 
said  Sessions  the  paupers  had  not  been  removed  under  the  order ; 
nor  were  they  actually  removed  until   after  the  Easter  Sessions, 

29—2 
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Reg.         1842.     That  no  notice  had  been  given  to  the  overseers  of  Crich  of 

TuK         the  said  order  of  Sessions  until  long  after  the  said  Easter  Quarter 
thb^wLt*    Sessions  ;  and  that,  on  10th  May,  1842,  the  paupers  were  actually 
Riding.      removed  to  Crich,  and  notice  of  the  order  of  Quarter  Sessions  con- 
firming the  order  of  removal  was  then  first  given  to  the  overseers  of 
Crich.    That  at  the  Midsummer  Quarter  Sessions,  June  28th,  1842, 
application  was  made  to  the  Sessions  by  the  overseers  of  Crich  to 

r  *3  ]  erase  from  the  records  of  the  Sessions  the  previous  entry  *of  the 
appeal  and  confirmation,  and  to  enter  and  respite  an  appeal  of  the 
overseers  of  Crich  against  the  order  of  removal;  but  that  the 
Sessions  had  refused  to  do  either,  and  had  not  erased  the  entry, 
nor  entered  the  appeal. 

The  writ  then  commanded  the  justices  to  erase  from  the  records 
of  the  Sessions  the  entry  of  an  appeal  of  the  overseers  of  Crich  on 
25th  October,  1841,  and  the  order  made  thereupon  whereby  the 
order  of  removal  was  confirmed,  and  to  enter,  as  of  Midsummer 
Sessions,  1842,  an  appeal  against  the  said  order  of  removal,  to 
enter  continuances  thereupon,  and  to  hear  it  at  the  next  Sessions ; 
or  that  they  should  show  cause  to  the  contrary. 

The  return  (which  was  by  the  justices,  and  did  not  purport  to  be 
on  behalf  of  the  overseers  of  Sheffield)  stated  that  the  overseers  of 
Crich,  on  18th  October,  1841,  gave  a  written  notice  to  the  over- 
seers of  Sheffield  that,  in  the  event  of  the  removal  of  the  paupers, 
they  intended  to  enter  an  appeal  against  the  removal  and  order  of 
justices  at  the  Sessions  next  after  the  removal.  That  no  such 
appeal  was  in  fact  entered  at  the  last  mentioned  Sessions ;  but  that 
at  those  Sessions,  namely  on  25th  October,  1841,  according  to  the 
practice  of  the  Court,  upon  the  application  of  the  overseers  of 
Sheffield,  the  Court  ordered  an  appeal  to  be  entered  against  the 
order  of  removal,  and  further  that  the  order  should  be  confirmed, 
and  the  same  was  confirmed  accordingly;  and  they  did  further 
order  the  costs  of  attending  the  Sessions  to  be  paid  by  the  overseers 
of  Crich.  The  return  then  stated  that  the  actual  removal  took 
place  May  10th,  1842,  and  that  at  the  then  next  Midsummer 
Sessions,  hoiden  by  adjournment  in  and  for  the  West  Biding,  on 
July  4th,  1842,  being  the  proper  Sessions  for  entering  and  hearing 

I  ^4  J  appeals  wherein  the  *churchwardens,  &c.  of  Sheffield  were  respon- 
dents, the  officers  of  Crich  applied  to  the  Sessions  to  enter  an  appeal 
against  the  order  of  removal,  and  to  erase  from  their  records  the 
entry  of  the  proceedings  at  the  previous  October  Sessions  at  Sheffield ; 
but  that  the  Court  refused  the  application ;  by  reason  whereof  the 
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order  of  coulirinatiou  made  at  the  October  Sessions  remained  unre-         Req. 
pealed  and  in  full  force.     And  the  jastices  submitted  that  they  had        the 
no  power  to  erase  the  entry  of  appeal  and  confirmation,  or  to  alter   "'thk^Wkst*^ 
their  records ;  and  that,  inasmuch  as  the  order  of  removal  had  been      Ridinu. 
confirmed,  they  had  not  entered  another  appeal  and  continuances 
as  commanded  by  the  writ.      The   case  was  now  argued  on  a 
concilium. 

JVhitehurst,  for  the  Crown,  was  stopped  by  the  Court,  who 
called  upon 

Pashley,  contra  : 

If  the  proceeding  of  the  justices  at  Sessions  was  without  authority 
or  jurisdiction,  it  is  a  mere  nullity.  The  entry  on  the  records  of 
the  Court  under  such  circumstances  cannot  affect  the  prosecutors; 
and  this  Court  will  not  award  a  writ  that  can  serve  no  useful  pur- 
pose. If,  indeed,  the  mandamus  had  been  only  to  enter  an  appeal, 
there  would  have  been  some  ground  for  it :  but  the  writ,  as  it  asks 
too  much,  cannot  now  be  moulded  by  the  Court  as  might  have  been 
done  upon  the  rule  to  show  cause  why  the  writ  should  not  issue : 
l\tx  v.  The  Church  Trustees  of  St.  Pancras  (i).  The  main  question 
therefore  is,  whether  this  Court  can  compel  the  erasure  of  a  record 
of  the  Sessions.  No  authority  warrants  such  an  interference.  The 
*Court  will  command  the  justices  to  hear  an  appeal,  or  to  do  any  [  ♦s  ] 
act  which  was  a  duty  clearly  incumbent  upon  them  without  any 
such  command,  but  not  to  do  an  act  which  could  not  lawfully  have 
been  done  at  Sessions.  The  application  is  only  quia  timet,  lest  the 
appellants  in  a  future  appeal  should  happen  not  to  be  able  to  prove 
the  circumstances  which  make  the  order  of  Sessions  inoperative ; 
whereas  the  mere  production  of  the  order  without  proof  of  the 
proceedings  on  which  it  was  grounded  would  be  no  evidence.  The 
Sessions  had  no  power  over  their  own  records  when  perfected: 
Lambard*s  Eirenarcha,  B.  1,  c.  18,  p.  64  (ed.  1619) ;  and  this 
Court  cannot  give  it  to  them. 

(Lord  Dbkman,  Ch.  J. :  According  to  your  argument  we  cannot 
even  order  the  justices  to  enter  continuances ;  for  this  is  an  altera- 
tion of  their  records. 

Patteson,  J. :  The  Court  had  no  right  to  enter  an  appeal  on  the 
mere  application  of  the  respondents.    It  is  an  impertinent  entry.) 

(1)  3  Ad.  &  EL  585. 
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Reg.  The  oflBcers  of  SheflSeld  had  a  right  to  enter  an  appeal  for  the 

The  purpose  of  getting  the  costs  occasioned  by  the  notice  of  appeal, 

'^THrw^x'  pursuant  to  8  &  9  Will.  III.  c.  30,  s.  3.   No  mandatnus  lies  to  compel 

Riding.  ^  special  entry  at  Sessions :  Rex  v.  The  Justices  of  Devon  (i). 

(Lord  Dbnman,  Ch.  J.:  The  wonder  is  that  a  rule  nisi  was 
granted  in  that  case.) 

This  Court  will  not  compel  an  erasure  even  in  a  baptismal  register : 
Ex  parte  Stanford  (2) ;  nor  direct  the  Sessions  to  alter  the  minutes 
of  a  verdict  which  has  not  been  regularly  recorded:  Rex  v. 
Hewes  (a).  In  Rex  v.  The  Justices  of  Middlesex  (4)  the  mandamus 
[  *6  ]  was  only  to  make  up  a  record  according  to  the  facts,  *and  not  to 
alter  one.  Rex  v.  Carlile  (6)  shows  the  reluctance  of  the  CJourt  to 
meddle  with  records.  They  are  of  such  "  incontrollable  credit  and 
verity  "  as  to  admit  of  **no  plea,  averment,  or  proof  to  the  con- 
trary "  (6) :  and  it  is  a  great  misprision  to  rase  or  vitiate  them  : 
3  Inst.  71.  The  present  application  is  an  attempt  to  make  this  a 
court  of  appeal  without  a  special  case.  But  the  Court  will  not 
assume  such  general  powers  of  correction,  or  look  out  of  the  order 
itself  to  find  grounds  for  annulling  it. 

Whitehurstf  in  reply : 

The  question  before  the  Court  is,  whether  it  has  power  to  make 
the  order,  not  whether  it  is  necessary  to  do  so. 

(CoLBRiDGB,  J. :  We  need  not  grant  a  peremptory  writ,  if  any 
writ  at  all  is  needless.) 

The  Quarter  Sessions  have  done  an  act  in  furtherance  of  a  fraud 
committed  by  the  Sheffield  overseers.  All  that  the  overseers  of 
Sheffield  could  do  was  to  apply  for  costs,  not  enter  a  fictitious 
appeal  by  Crich  in  order  to  get  them.  In  yielding  to  the  applica- 
tion the  justices  overstepped  their  jurisdiction,  and  have  put  upon 
record  an  unwarrantable  judgment,  which  at  a  future  time  will 
embarrass  the  parish  of  Crich. 

(Coleridge,  J. :  The  practice  has  sometimes  been*  to  file  the 
order  of  justices  when  there  is  no  appeal ;  and  this  has  been  called 
confirming  it.) 

(1)  32  B.  E.  789  (1  Chit.  Rep.  34).     (4)  39  R  E.  736  (5  B.  &  Ad.  1113). 

(2)  1  Q.  B.  886.  (5)  2  B.  &  Ad.  971. 

(3)  42  E.  E.  516  (3  Ad.  &  El.  726).     (6)  Co.  Litt  260  a. 
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The  practice  alleged  here  goes  far  beyond  that.     (Jf- hiteliKrst  was         Rbo. 
then  stopped  by  the  Court.)  j^^^ 

Justices  of 
Lord  Denman,  Ch.  J. :  Td?Lo.' 

This  is  a  peculiar  case.    It  may  perhaps  be  the  first  time  we 

have  been  called  upon  to  erase  an  entry  on  the  records  of  the 

Sessions;  but  it  is  not  new  in  principle.     The  mandavms  to  enter 

continuances  is,  in  some  respects,  a  stronger  interference  of  *this        [  *7  ] 

Court.      It  is  necessary  for  the  purposes  of  justice  that  we  should 

interfere;    for  the  Sessions  could  not  erase  the  entry  without  the 

authority  of   a  mandamm.       At  first  it  appeared  to  us  that  the 

entry  was  innocuous.     But  it  is  an  important  question  whether  the 

justices  shall  be  empowered  to  give  effect  to  a  fraud  by  such  a 

practice  as  they  have  established.     It  may  have  been  adopted,  with 

a  view  to  costs,  under  stat.  8  &  9  Will.  III.  c.  80,  s.  3,  without 

material  prejudice,  because  the  parish  receiving  the  pauper,  having 

let  pass  their  opportunity  of  appealing  against  the  order  of  removal, 

could  not  have  prosecuted  any  further  appeal.    But,  now  under  stat. 

4  &  5  Will.  IV.  c.  76,  they  may,  after  countermanding  their  notice  of 

appeal  against  the  order,  appeal  against  the  removal  (i) :  and  in  such 

a  case  the  proceeding  now  complained  of  would  be  clearly  injurious. 

We  think  the  practice  wrong ;  and  we  must  correct  it.     The  entry 

niay>  possibly,  altogether  defeat  justice ;  for,  when  the  question  of 

the  validity  of  the  order  shall  hereafter  arise  on  an  appeal,  the 

justices  may  refuse  a  case.    When  the  erasure  now  called  for  has 

been  made,  they  will  discuss  the  order  of  removal  on  its  merits. 

The  respondents,  instead  of  confining  themselves  to  the  remedies 

given  by  Act  of  Parliament,  have  procured  the  entry  of  the  false 

fact  of  an  appeal,  and  of  a  judgment  on  such  appeal ;  and  then  they 

delay  any  further  step  until  the  time  for  obtaining  a  certiorari  has 


Pattbson,  J.: 

I  had  doubts  as  to  the  power  of  this  Court;  but  the  case  is 
analogous  to  that  of  directing  the  entry  of  continuances  after 
many  intervening  Sessions,  when  it  is  clear  that  the  justices 
themselves  could  not  do  so  without  a  viandamus.  The  books  do 
not  show  *more  authority  to  make,  than  to  erase,  entries.    We        [  *^  J 

(1)  So  decided  in  Reg.  v.  Jtiiiice$  of     488  ;  but  see  now  11  &  12  Yict.  c.  31, 
Salop,  6  Dowl.  P.  0.   28,  and  Beg.  v.      s.  9.— J.  G.  P. 
Justices  of  Weft  Riding,  2  Dowl.  &  L. 
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Req.  shall  not  here  require  them  to  alter  their  judgment,  but  only 
The  to  expunge  a  false  statement  of  an  appeal.  Before  stat.  8  A:  9 
^thTwI^t  Will.  III.  c.  30,  no  costs  could  be  obtained  without  an  appeal 
RiDiKG.  entered :  but,  if  the  practice  of  these  Sessions  were  to  be 
established,  the  provisions  of  that  Act  (sect.  8)  would  be  super- 
fluous. That  Act  enabled  the  removing  parish  to  get  an  order 
for  costs  without  adjudication  on  the  settlement  or  the  order  of 
removal :  and  before  stat.  4  tfe  5  Will.  IV.  c.  76,  it  was  immaterial 
to  the  appellants  whether  the  costs  were  obtained  by  a  special 
order,  or  by  the  entry  of  an  appeal  behind  their  backs.  This 
perhaps  may  have  given  rise  to  the  practice  said  to  prevail  at 
these  Sessions.  The  parish  of  Grich  might  no  doubt  have 
entered  an  appeal  without  noticing  what  had  been  done  at  the 
previous  Sessions,  and  without  erasing  the  entry  then  made :  but, 
if  we  were  to  confine  the  mandamus  to  the  entry  of  another  appeal, 
the  old  order  would  be  set  up  at  the  trial,  and  an  argument  would 
arise  on  its  effect. 

Williams,  J. : 

Mr.  Whitehurst's  answer  is  complete.  The  respondents  were 
entitled  to  nothing  but  costs  ;  and  the  Court  had  no  jurisdiction 
over  the  question  of  settlement  upon  an  appeal  so  entered.  The 
appellants,  in  countermanding  their  notice,  reserved  the  right  of 
appeal.  The  order  was  most  irregularly  and  improperly  confirmed; 
and,  in  furtherance  of  justice,  we  must  direct  the  proceedings  to  be 
erased. 

Coleridge,  J. : 

The  justices  have  acted  without  jurisdiction.  Putting  a  reason- 
able construction  on  the  allegations  of  the  writ,  we  find  that  the 
order  of  Sessions  was  procured  by  the  overseers  of  Sheffield  upon 
[  *9  ]  the  *entry  of  an  appeal  by  themselves.  The  statutes  give  no  such 
appeal  to  the  removing  parish.  They  have  no  need  of  it ;  for  they 
can  abandon  their  order,  or  get  it  quashed  by  this  Court.  If  the 
order  is  not  objected  to,  they  may  get  it  enrolled  at  Sessions  for 
custody  and  better  proof.  The  practice  set  up  here  is  irregular  and 
unjust,  and  is  converted  to  a  fraudulent  purpose.  The  removing 
parish  officers  get  an  order  confirmed  in  the  absence  of  the  parties 
interested  and  with  a  knowledge  of  their  intention  to  appeal  against 
it ;  and  then  they  defer  the  removal  until  the  order  of  Sessions  is 
no  longer  examinable  by  the  ordinary  means.     If  there  were  no 


VOL.  LXIV. 


1843.     Q.  B.     5  Q.  B.  9. 


457 


other  instance  of  a  mancUimns  in  such  a  case,  I  think  there  is  a 
jurisdiction  inherent  in  this  Court  to  make  the  precedent. 

Judgment  for  the  Crown, 

[A  peremptory  mandamus  issued;  and  the  Sessions  (October, 
1843)  erased  the  entry,  heard  the  appeal,  and  discharged  the 
order  of  removal.  The  Court  afterwards,  in  the  exercise  of  their 
discretion  under  1  Will.  IV.  c.  21  (now  repealed),  discharged  a  rule 
calling  on  the  churchwardens  and  overseers  of  Sheffield  to  show 
cause  why  they  should  not  pay  to  the  churchwardens  and  overseers 
of  Crich  the  costs  of  the  proceedings  :  5  Q.  B.  p.  10.] 


Rbg. 

V. 

The 

jubticks  of 

THE  WBST 

Riding. 


REG.  V.  PREECE,  ims. 

(5  Q.  B.  94—99 ;  S.  C.  D.  &  M.  156 ;  12  L.  J.  Q.  B.  336.)  [  94  ] 

On  rule  nhi  for  a  quo  warranto  information  for  the  office  of  mayor,  it 
appeared  that  the  defendant's  eligibility  to  that  office  consisted  in  his  being 
an  alderman  of  the  borough,  and  his  election  to  the  latter  office  was  now 
impeached  because  the  council  had  neglected,  at  the  first  election  of  alder- 
men, in  1835,  to  declare  which  aldermen  should  go  out  in  1838 :  that 
defendant  was  elected  alderman  in  November,  1841,  and  mayor  November, 
1842;  that,  by  stat.  7  Will.  IV.  &  1  Vict.  c.  78,  s.  23(1),  no  application 
could,  when  this  rule  was  moved  for,  have  been  made  to  remove  him  from 
his  office  of  alderman  ;  and  that,  when  the  Court  gave  judgment  on  this 
motion,  there  would  barely  have  been  time  to  obtain  judgment  of  ouster 
before  the  year  of  the  mayoralty  would  expire.  The  Court,  in  the  exercise  of 
their  discretion,  discharged  the  rule. 

The  defendant  was  elected  mayor  9th  November,  1842,  being  then  absent 
from  the  borough,  to  which  he  did  not  return  until  23rd  November. 
He  had  in  the  mean  time  casual  information  of  his  election,  but  did  not 
receive  any  official  notice  of  it  until  his  return.  Within  five  days  after  his 
return  he  made  the  requisite  declaration,  and  took  upon  him  the  office : 
Held,  a  sufficient  acceptance  of  the  office  within  five  days  after  notice,  under 
Stat.  5  &  6  Will  IV.  c.  76,  s.  51  (2). 

The  rule  niBx  specified  the  objections  to  defendant's  title  as  alderman, 
but  did  not  expressly  show  that  his  title  as  mayor  was  dependent  on  his 
title  as  alderman ;  this,  however,  appeared  by  affidavit :  Held  sufficient 
within  Eeg.  Gen.  Hil.  7  &  8  Geo.  IV.  (3). 

Jervjs,  in  last  Hilary   Term,  obtained   a   rule  calling  upon 
Bichard  Matthias  Preece  to  show  cause  why  an  information  in 
the  nature  of  a  quo  wa)ranto  should  *not  be  exhibited  against  him,        [  *93  ] 
to  show  by  what  authority  he  claimed  to  be  mayor  of  the  borough 
of  Carnarvon ;  upon  the  grounds :  1.  That  he  was  not  duly  elected 


(1)  See  now  45  &  46  Vict.  c.  50, 
n.  73,  87,  88  (4),  and  225  (1). 

(2)  See  now  45  &  46  Vict.  c.  50,  s.  34, 


(3)  See  now  Crown    Office  Bules, 
r.  55.  , 
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[  *96,  n.  ] 


an  alderman  of  the  borough.     2.  That  there  was  no  dae  declaration 

under  stat.  S  &  6  Will.  lY.  c.  76,  who  should  under  the  first  election 

of  aldermen  under  that  statute  go  out  of  office.     3.  That,  there 

being  no  declaration  who  should  go  out,  two  aldermen  continued  in 

office,  and,  six  new  aldermen  having  been  elected,  there  were  eight 

aldermen  of  the  borough,  contrary  to  the  provisions  of  the  statnte. 

4.  That  there  was  no  proper  constituent  body  at  his  election  as 

alderman.     5.  That  the  body  which  elected  B.  M.  Preece  to  be 

alderman  was  itself  improperly  elected.     6.  That  B.  M.  Preece  did 

not,  within  the  time  limited  by  the  statute,  take  upon  himself  the 

office  of  mayor,  or  make  the  declaration  in  that  behalf  required  by 

the  statute.    In  last  Trmity  Term  (i)  Sir  W.  JV.  FoUett,  SoUcitor- 

Oeneral,  and  Kelly  showed  cause ;  and  Jen-is  and  Wehby  supported 

the  rule. 

The  course  of  the  argument  and  the  points  decided  will  appear 

sufficiently  from    the    judgment   of    the  Goart.     The    following 

authorities  were  referred  to:  Reg.  v.  Greene  (2),  Reg.  v.  Ilodion  (3), 

Rex  V.    Stacey{4t),    Rex  v.  Brooks  {6),  Rex  v.  Peacock  (6) ,  Rex  v. 

Stokes  (7). 

Cur.  adv.  vtilL 


(1)  June  7th.  Before  Lord  Den- 
man,  Ch.  J.,  Patteson,  Williams  and 
Coleridge,  JJ. 

(2)  4  Q.  B.  646. 

(3)  4  Q.  B.  648,  note  (fe). 

(4)  1  T.  E.  1. 

(5)  8B.&  0.321. 

(6)  4  T.  E.  684. 

(7)  2  M.  &  S.  71 .  Sir  IF.  W.  Follett 
and  Keliy  objected  that  the  rule  did 
not  comply  with  Reg.  Gen.  Hil.  7  &  8 
Geo.  IV.  (6  B.  &  C.  267),t  because  it 
did  not  show  that  the  defect  in  Preece's 
title,  intended  to  be  relied  on,  was  the 
defect  in  bis  election  as  alderman.  It 
was  consistent  with  the  ♦rule  nisi 
that  defendant's  title  to  the  office  of 
mayor  was  as  councillor,  not  as  alder- 
man. If  the  rule  be  made  absolute, 
the  information  must  negative  some- 
thing not  negatived  in  the  rule. 

(Lord  Dekman,  Ch.  J. :  The  affi- 
davits show  that  the  relator  will  rely 
on  the  objection  that  the  defendant's 
election   as  alderman  was  bad.    The 


information  will  not  allege  that  he  vas 
alderman  or  councillor,  but  generally 
that  he  is  an  usurper.) 

The  defendant  might  plead  tiiat  he  was 
councillor ;  were  they  to  traverse  that, 
they  would  bring  forward  an  objection 
not  specified  in  the  rule  nisi, 

(CoLERnxJB,  J. :  Surely  they  may 
traverse  whatever  you  allege.  Stat. 
5  &  6  Will.  IV.  c.  76,  s.  25.J  shows 
that  the  offices  of  alderman  and  coun- 
cillor must  necessarily  be  distinct. 
The  object  of  Beg.  Gen.  Hil.  T.  7  &  8 
Geo.  rV.f  is  not  to  restrict  the  granting 
of  rules,  but  to  regulate  the  subse- 
quent proceedings;  the  words  are 
**No  objection,  not  so  specified,  shall 
be  raised  by  the  prosecutor  on  the 
pleadings,  without  the  special  leave 
of  the  Court,  or  of  some  Judge 
thereof."  Does  not  this  rule  disclose 
enough  ? 

Lord  Bbnuan,  Ch.  J. :  I  think  it 


t  See  now  C.  O.  B.,  rule  56.  J  See  now  45  &  46  Vict.  c.  ?0.  s,  I4. 
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Lord  Dbnman,  Ch.  J.,  in  this  vacation  (June  27th),  delivered  the         Rbo. 
judgment  of  the  Court  :  Pbbboe. 

This  was  a  rule  for  a  quo  warranto  against  the  Mayor  of  ^^^  ^ 
Carnarvon.  The  first  objection  to  his  title  was,  that  he  did  not 
accept  his  office  within  the  five  days  after  notice,  required  by 
stat.  5  &  6  Will.  IV.  c.  76,  s.  51  (i),  and  therefore  his  election 
became  void.  The  notice  was  argued  on  one  side  to  mean  no 
more  than  the  declaration  of  the  result  of  the  election,  which, 
it  was  said,  all  persons  elected  are  bound  to  know :  on  the  other 
hand,  it  was  said  to  mean  nothing  less  than  a  formal  notification 
by  some  proper  authority.  The  fact  lay  between,  the  defendant 
having  been  in  London  on  the  9th  (2),  when  the  election  took  place, 
and  from  that  time  till  the  28rd,  when  he  returned  to  Carnarvon 
and  took  *the  oath  of  office  within  five  days :  but  he  was  in  the  f  *^  ] 
meantime,  while  in  London,  made  aware  by  family  letters  and  the 
congratulations  of  friends  whom  he  casually  met,  but  not  from  any 
official  source,  that  he  was  elected. 

We  are  of  opinion  that  casual  information  is  not  sufficient,  and 
that,  before  an  elected  officer  can  be  visited  with  the  heavy  penalties 
imposed  for  neglecting  to  accept  his  office,  he  must  have  regular 
notice  of  his  own  election,  either  by  being  actually  present  when  it 
is  announced,  or  by  being  apprised  of  the  fact  by  some  official 
authority. 

But  the  validity  of  this  election  is  challenged  on  another  ground, 
namely,  that  he  was  not  well  elected  alderman,  and  had  been 
elected  mayor  as  such  alderman.  But  his  election  to  the  former 
office  had  taken  place  more  than  twelve  months  before  this  rule 
was  moved  for:  it  was  admitted,  therefore,  that  no  application 
conld  then  have  been  made  to  remove  him  from  his  office  of 
alderman  by  virtue  of  stat.  7  Will.  IV.  &  1  Vict.  c.  78,  s.  28  (3) ; 
and  that,  if  removed  from  the  office  of  mayor,  he  would  still 
remain  a  good  alderman:  and  this  acquiescence  by  the  present 

would  not,  unless  the  affidavits  sup-      out  of  question.) 

pUed  the  defect :   but    no  argument         ^  ^      ^  j,^  g  ^^  ^  ^ 

being  onered  to  the  contrary,  we  must      . g. 

TT  ^^^  ^■^'-    i"*""*'*.  *^u''  (i)  See  now  43  &  46  Vict  c.  60. 8.  34. 

thatthereisanythingmthiBpoint    The  ^g)  It    appeared    by  the    affidavits 

nUe  of  Court  merely  requues  that  the  ^^^    p^^^   ^„    ^1^^^    aldennan 

mlem«8hallcontom  a  statement  of  November    9th.    1841.    and    mayor 

tke  intended  ob^tions.  in  the  nature  November  9th.  1842. 

of .  bdl  of  particulars.    In  shornng  ^gj  g^  ^^^  ^5  ^  ^g  y.^^    ^ 

can*  the   defendant  may  set  up  a  ^  „  ^  ^^^  ^^  226. 

different  title,  wmch  would  put  this  ' 
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Reo.  relator,  and  by  all  the  world,  was  urged  as  a  reason  why,  in  the 
Prkbcb.  exercise  of  our  discretion,  we  should  refuse  to  interfere  by  informa- 
tion against  him.  To  meet  the  objection,  Rex  v.  Stokes  (i)  was 
relied  on :  that  was  decided  on  stat.  32  Geo.  III.  c.  58,  ss.  1,  2  (2) ; 
the  latter  of  which  protected  parties  from  impeachment  by  quo 
tvatranto  by  reason  of  any  defect  of  title  in  the  persons  electing, 
nominating,  swearing  them  into  office  or  admitting  them,  if  such 
last  named  person  had  been  ten  years  de  facto,  and  with  title 
L  *d8  ]  unquestioned,  in  his  office :  *and  this  section  was  held  not  to  apply 
where  the  defect  was  in  the  title  of  the  party  himself  to  a  former 
office,  which  formed  in  part  his  qualification  to  that  in  question : 
at  least  this  was  held  so  doubtful  that  the  rule  was  made  absolute. 
No  further  proceedings  in  the  case  are  reported ;  nor  do  we  find 
upon  inquiry  that  the  point  ever  came  for  final  decision  before  the 
Court  upon  the  record.  It  cannot  be  denied  that  there  is  a  strong 
analogy  between  that  case  and  the  present ;  and  in  a  case  in  which 
we  had  a  less  free  discretion  to  exercise  than  in  the  granting  or 
refusal  of  a  quo  warranto,  it  might  properly  bind  us.  But,  upon 
consideration,  we  think  that  we  shall  best  advance  the  policy  of 
the  modern  statutes,  and  preserve  the  peace  of  municipal  bodies, 
by  refusing  to  make  the  rule  absolute. 

It  seems  to  us  highly  objectionable  that  the  title,  which  has  not 
been  questioned  and  cannot  be  questioned,  to  the  inferior  office 
should  be  impeached  at  a  subsequent  period,  when  the  title  to  a 
higher  office  has  been  built  upon  it ;  and  that  there  is  an  absurdity 
in  ousting  a  mayor  because  he  was  not  a  good  alderman,  who,  upon 
his  ouster,  must  immediately  be  remitted  to  his  office  of  alderman, 
and  cannot  be  disturbed  in  it.  It  is  certainly  just  that  objections 
intended  to  be  made  should  be  brought  forward  promptly,  while  the 
facts  are  recent  and  easily  capable  of  proof  or  explanation,  and  it 
contributes  neither  to  the  independence  of  the  office,  nor  to  the 
harmony  of  corporations,  if  such  objections  are  allowed  to  be  kept 
in  reserve,  and  brought  forward  in  case  the  conduct  of  the  officer  is 
displeasing  to  the  objector,  or  he  aspires,  as  he  has  a  right  to  do, 
to  some  higher  office.  No  inconvenience  can  result  to  others  from 
the  present  mayor  retaining  his  office,  as  the  stat.  7  Will.  IV. 
[•99]  &  1  Vict.  c.  78,  s.  1  (3),  makes  him  a  good  *pre8iding  officer  at 
all  corporate  meetings  for  election  of  others  at  which  the  mayor 
ought  to  preside.     Nor  could  any  benefit  result  from  the  rule  being 

(1)  2  M.  &  S.  71.  8.  0,  and  S.  L.  B.  Act,  1S87. 

(2)  Repealed  by  46  &  46  Vict.  c.  50,  (3)  See  now  46  &  46  Vict.  c.  60,  b.  42. 
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made  absolute,  as  no  judgment  of  ouster  could,  with  the  utmost        Req. 

diligence,  be  obtained  against  him  till  within  a  very  few  days  of      pbbbck. 

the  expiration  of  his  year  of  office. 

Upon  these  grounds,  therefore,  we  think  this  rule  ought  to  be 

discharged. 

Ride  discharged. 


EYERABD  and  Another  v.  POPPLETON  and  Another.        !««. 

yim.  3. 
(5  Q.  B.  181—184  ;  S.  C.  D.  &  M.  322 ;  13  L.  J.  a  B.  1.)  

A  warrant  of  attorney  to  confess  judgment  was  attested  by  an  attorney  >-  -I 
as  follows:  **  Signed,  sealed,  and  delivered  by  the  above  named  G.  C.  P., 
in  the  presence  of  mb,  of  whom  the  said  J.  H.  S.  is  the  attorney  expressly 
named  by  him,  and  acting  at  his  request,  and  by  whom  the  above  written 
warrant  of  attorney  was  read  over,  and  the  nature  and  effect  thereof 
explained,  to  the  said  G.  C.  P.,  before  the  execution  thereof  by  him. 
—J.  H.  S.,  attorney,  Leeds.     J.  R." 

Held  an  insufficient  attestation  under  stat.  1  &  2  Vict.  c.  110,  s.  9  (l), 
for  want  of  a  statement  that  J.  H.  S.  subscribed  as  attorney  for  G.  C.  P. 

Judgment  and  execution  were  entered  up  in  the  above  Buit  on  a 
warrant  of  attorney  executed  by  the  defendants.  The  signature,  &c. 
by  Poppleton  was  attested  as  follows  : 

*'  Signed,  sealed  and  delivered  by  the  above  named  George 
Charles  Poppleton,  in  the  presence  of  us,  of  whom  the  said  John 
Hope  Shaw  is  the  attorney  expressly  named  by  him,  and  acting  at 
his  request,  and  by  whom  the  above  written  warrant  of  attorney 
was  read  over,  and  the  nature  and  effect  thereof  explained,  to 
the  said  George  Charles  Poppleton,  before  the  execution  thereof 
by  him. 

"  John  Hope  Shaw,  attorney,  Leeds. 

**J0HN   KiCHARDSON." 

The  defendants  became  bankrupt.  On  application  by  the 
assignees,  Wiohtman,  J.,  upon  summons  and  hearing  counsel,  at 
Chambers,  ordered  that  the  warrant  of  attorney,  the  judgment 
signed,  and  all  subsequent  proceedings,  should  be  set  aside,  on  the 
gromid  of  the  attestation  not  being  in  sufficient  compliance  with 
Btat.  1  &  2  Vict.  c.  110,  8.  9  (i). 

(1)  Bepealed  but  in  substance  re-  unless  there  is  present  some  attorney 

enacted  in  s.  24  of  the  Debtors  Act,  of  one  of  the  superior  Courts  on  behal 

1869   (32  &   33  Vict.   c.   62),   which  of  such  person,  expressly  named  by 

enacts  that  *'  a  warrant  of  attorney  to  him  and  attending  at  his  request,  to 

confess    judgment    in    any    personal  inform  him  of  the  nature  and  effect  of 

action,  or  ajgnovit  (utiottem^  given  by  such  warrant  or  cognovit^  before  the 

any  person,  shall  not  be  of  any  force  same  is  executed;  which  attorney  shall 
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EvEBABD  T.  F.  ElUs  now  moved  to  rescind  the  order  : 

t?. 
PoppLBTOK.       The  learned  Judge  decided  this  case  on  the  authority  of  Poole  v. 

[  182  ]       Hobbs  (i).     The  attestation  there  described  the  attorney  merely  as 

"attending  at"  the  ''  request"  of  the  defendant;  and  Golkridoe,  J. 

held  that  this  was  not  a  statement  that  the  attorney  subscribed  as 

an  attorney.     The  language  was  similar  in  Potter  v.  NichoUon  (2), 

which  was  decided  on  the  authority  of  Poole  v,  Hobbs  {i).     The 

principle  of  these  decisions,  if  they  are  to  be  supported,  seems  to 

be  explained  in  a  case  decided  as  to  a  different  requisite  under  the 

same  section :  Hibbert  v.  Barton  (3) ;  where  Parke,  B.  pointed  out 

that,  "  at  the  very  moment  of  the  execution  of  a  cognovit  or  warrant 

of  attorney,  a  man  might  come  into  the  room  and  witness  its 

execution,  who  had  not  previously  been  the  attorney  of  the  party." 

So  the  attorney  might  "  attend,"  and  yet  not  be  acting  as  attorney 

in  the  attestation.    But,  in  the  present  case,  he  states  that  he  is 

so  acting  at  the  time  of  the  attestation. 

(Lord  Denhan,  Ch.  J. :  He  does  not  say  that.) 

He  says,  in  his  attestation,  that  he  is  acting  as  attorney,  that  is, 
so  acting  at  the  moment  of  making  the  assertion,  which  is  the 
moment  of  attestation.  If  he  were  charged,  in  an  indictment, 
with  having  subscribed  in  the  character  of  attorney,  such  an  attes- 
tation would  be  conclusive  against  him.  The  statement  is  a 
compliance  with  the  statute,  unless  it  be  necessary  to  follow  the 
[  ♦isa  ]  enactment  verbatim.  That  necessity  might  perhaps  be  *inferred 
from  the  language  of  Coleribob,  J.  in  Poole  v.  Hobbs  (1) :  but  in 
Elkington  v.  Holland  (4)  Parke,  B.  said  that  the  Act  "  does  not 
state  the  precise  terms  that  are  to  be  used,  but  merely  the  sub- 
stance :  "  on  which  point  there  appears  to  be  some  difference  of 
opinion  between  Parke,  B.  and  Alderson,  B.  Afterwards,  in 
Knight  v.  Hasty  (5),  Coleridge,  J.  is  stated  to  have  used  these 
words :  "  It  is  said  in  Potter  v.  Nicholson  (2),  that  I  said  in  PooU 
V.  Hobbs  {1)9  that  there  must  be  a  literal  compliance  with  the 
statute ;  I  cannot  say  whether  I  did  or  not :  perhaps  I  said  that 
the  attestation  should  follow  the  words  of  the  statute  as  nearly 

subscribe  his  name  as  a  witness  to  the  be  read  for  '*  attorney '*  in  the  above 

due  execution  thereof,  and    thereby  section. — J.  G.  P. 

declare  himself  to  be  attorney  for  the  (1)8  Dowl.  P.  C.  113. 

person  executing  the  same,  and  state  (2)  8  M.  &  W.  294. 

that  he  subscribes  as  such  attorney."  (3)  10  M.  &  W.  678. 

By  40  &  41  Vict.  c.  25,  s.  21,  *'  Solicitor  (4)  \)  M.  &  W.  659. 

ot*  the  Supreme  Court"  should  now  (5)  12  L.  J.  Q.  B.  (Bail  Court)  298. 
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as  it  could  ;  but  the  principle  of  what  I  said  is,  that  there  Bvsbako 
should  be  no  necessity  to  have  recourse  to  parol  evidence:  if  popplbton. 
I  said  that  the  statute  was  to  be  literally  complied  with,  I  said 
more  than  I  intended,  and  my  brother  Pabke  finds  fault  with 
my  decision,  in  the  subsequent  case  of  Elkington  v.  Holland  (i). 
There  is  hardly  any  case  in  which  a  statute  is  to  be  literally  com- 
plied with."  In  Knight  v.  Hasty  (2)  the  question  was,  whether  the 
words  "  of  me,  John  Nutt,  the  attorney  of  the  said  W.  Hasty," 
satisfied  the  words  in  the  statute,  "  thereby  declare  himself  to  be 
attorney  for  the  person :  "  and  it  was  urged  that  the  attestation 
should  have  followed  the  statute,  and  contained  the  words,  "  I 
hereby  declare  myself  his  attorney :  "  but  it  was  held  sufficient. 

(CoLBBiDOB,  J. :  By  using  the  words  "  me  the  attorney  "  of  the 
party  named,  does  he  not ''  declare  "  himself  to  be  the  attorney?) 

He  does  bo  in  substance. 
(Loan  Denman,  Ch.  J. :  And  in  form  too.) 

The  declaration  *may  then  be   formal  without  the  use  of  the       [*184] 
very  words  of  the  enactment;  and,  if  so,  the  attestation  here  is 
substantially  and  formally  a  compliance  with  the  statute. 

Lord  Drnman,  Ch.  J. : 

I  think  the  reasons  which  led  to  demanding  an  exact  compliance 
with  the  statute  are  both  cogent  and  sensible.  This  case,  however, 
does  not  raise  the  point ;  for  *'  acting  "  is  really  the  same  thing 
as  "attending."  The  attorney  attending  may  stop  short  in  his 
agency,  before  the  attestation;  so  may  the  attorney  who  is 
acting.  I  should  like  to  see  the  words  of  the  statute  always  literally 
followed ;  nothing  is  more  unfortunate  than  a  disturbance  of  the 
pl&in  language  of  the  Legislature  by  the  attempt  to  use  equivalent 
tenns.  I  think  the  view  taken  in  Poole  v.  Hobbs  (3)  was  perfectly 
sound  ;  and  I  regret  that  it  should  be  supposed  that  there  has  been 
any  disposition  to  recede  from  the  language  there  used. 

Wn-LiAMB,  J.  concurred. 

GOLBBIDOB,  J. : 

On  consideration,  I  do  not  think  that  my  observations  in  Poole 
V.  Hobbs  (3)  were  wrong.     My  remarks  in  Knight  v.  Hasty  (2)  were 

(1)  9  M.  &  W.  669.  (3)  8  Dowl.  P.  0.  113. 

(2)  12  L.  J.  Q.  B.  (Bail  Court)  293. 
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Eteraro     made  principally  with  reference  to  what  was  said  in  Elkington  v. 
PopPLETON.    HolUind  (l). 

WlOHTMAN,  J.  : 

The  words  here  vary  from  the  language  of  the  statute  as  much 
as  those  in  Poole  v.  Hobbs  (2) :  and,  in  truth,  a  different  attestation 
is  substituted  for  that  which  the  Legislature  prescribes. 

Rule  refused. 


1843. 

[187] 


[  'ise  ] 


EEG.  V.  The  INHABITANTS  of  ADDEEBURY  EAST 

(5  Q.  B.  187—199 ;  S.  C.  D.  &  M,  324  ;  13  L.  J.  M.  C.  9.) 

On  indictment  against  a  township  for  non-repair  of  a  bridge,  dedarations 
of  rateable  inhabitants,  whether  actually  rated  or  not,  may  be  given  in 
evidence  for  the  Crown,  such  inhabitants  being  defendants  on  the  record. 
The  admissibility  of  such  evidence  is  not  affected  by  stat.  3  &  4  Vict.  c.  26  (3). 

Per  Lord  Denman,  Ch.  J. :  If  such  inhabitants  are  surveyors  of  high- 
ways, and,  on  inquiry  by  the  attorney  for  the  prosecution,  have  given 
details  as  to  the  liability  and  practice  of  the  township  in  respect  of  repairs, 
their  statements  are  admissible  as  the  communications  of  authorized  official 
agents. 

An  indictment  charged  that  there  was,  in  township  A.,  an  immemorial 
public  bridge,  and  that  the  inhabitants  of  A.  had  been  used  &c.,  from  time 
whereof  &c.,  to  repair  the  said  bridge.  Plea,  Not  guilty.  On  the  trial  it 
appeared  that  the  inhabitants  had  repaired  an  immemorial  public  bridge, 
but  that,  in  one  year,  within  memory,  they  had  widened  the  roadway  of 
the  bridge  from  nine  to  fifteen  feet.  Held  that,  whether  the  added  ]iait 
were  repairable  by  the  township  or  not,  there  was  no  variance  between  the 
indictment  and  the  evidence. 

Sembley  per  Lord  Denman,  Ch.  J.  and  Patteson,  J.,  that  the  township 
was  liable  to  repair  the  added  part. 

Indictment  stated :  That,  from  time  whereof  &c.,  there  hath 
been  and  still  is  a  certain  common  and  public  bridge  over  the  river 
Cherwell,  commonly  called  Nell  Bridge,  lying  and  being  in  a  certain 
common  highway  of  our  Sovereign  Lady  the  Queen,  for  all  the  liege 
subjects  &c.,  on  foot,  and  with  their  coaches,  horses,  carts  and 
carriages,  upon  and  over  the  said  bridge  to  go,  return,  &c. ;  and 
that  one  part  of  the  said  bridge  *lies  and  is  situate  in  the  township 
of  Adderbury  East,  in  the  parish  of  Adderbury  in  the  county  of 


(1)  9  M.  &  W.  659. 

(2)  8Dowl.  P.  C.  113. 

(3)  Eepealed  by  S.  L.  R.  Act,  1874. 
By  the  Evidence  Act,  1877  (40  Vict, 
c.  14)  defendants  in  indictments  for 
non-repair  of  highways  and  bridges 
are  admissible  witnesses  and  compell- 
able to  give  evidence.  As,  however, 
the  decision  rests  not  upon  the  con- 


struction of  3  &  4  Vict,  c  26,  but  upon 
the  admissibility,  apart  from  statute, 
of  admissions  made  by  nominal  defen- 
dants and  their  agents,  the  case  is  still 
of  value  and  is  printed  at  length  except 
that  the  arguments  upon  the  effect 
of  the  statute  have  been  abridged. — 
J.  G.  P. 
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Oxford,  and  the  other  part  of  the  said  bridge  lies  and  is  situate  in         Rao. 
the  parish  of  Aynho  in  the  county  of  Northampton.     The  indict-  the  Inhabi- 
ment  then  alleged  that  the  said  part  of  the  said  bridge  which  lies   ^Jdbrbubt 
and  is  situate  in  the  township  of  Adderbury  East,  in  the  parish  &c.,        East. 
on  &c.,  and  continually  &c.,  was  and  yet  is  broken,  ruinous  &c. ; 
80  that  the  liege  subjects  &c.  upon  and  over  the  same  part  &c., 
which  lies  and  is  situate  in  the  said  township  of  Adderbury  East 
<kc.,  on  foot  and  with  their  coaches  &c.,  could  not  and  cannot  go, 
return  «&c.,  without  great  danger  &c. ;  to  the  great  damage  and 
common  nuisance  &c.     And  that  the  inhabitants  of  the  township 
of  Adderbury  East  aforesaid,  from  time  whereof  &c.,  have  repaired 
and  amended  &c.,  and  of  right  ought  &c.,  **  the  said  part  of  the 
said  bridge  which  lies  and  is  situate  in  the  said  township  of  Adder- 
bury East,"  in  the  parish  Ac,  in  the  county  &c.,  when  and  so 
often  &c.     Averment,  that  the  inhabitants  had  not  repaired  the 
said  part  of  the  said  bridge  which  lies  and  is  situate  in  the  town- 
ship of  Adderbury  East  &c.,  but  permitted  the  same  to  remain 
broken,  &c.     There  was  a  second  count  in  the  same  terms,  except 
that  the  bridge  was  stated  to  be  for  all  the  liege  subjects  &c.,  on 
horseback  and  on  foot:   and  a  third  count,  alleging  a  right  of 
passage  on  foot  only.    Plea :    Not  guilty.      The  indictment  was 
found  at  the  Oxfordshire  Quarter  Sessions,  and  was  removed  into 
this  Court  by  certiorari,  and  the  venue  changed  to  Warwickshire. 

On  the  trial,  before  Parke,  B.,  at  the  Warwickshire  Summer 
Assizes,  1842,  it  was  proposed  to  prove,  on  behalf  of  the  Crown, 
that  the  solicitor  for  the  prosecution,  *when  enquiring  into  the  [  *i89  ] 
liability  to  repair  Nell  Bridge,  had  interviews  with  William  Gardner, 
one  of  the  churchwardens,  and  James  Gardner,  surveyor  of  the 
highways,  of  Adderbury  East,  and  they,  on  those  occasions,  admitted 
that  their  township  had  always  repaired  the  bridge,  and  showed 
township  books  containing  entries  on  the  subject.  It  was  not 
proved  that  these  parties  were  ratepayers :  they  lived  together  in 
a  house  within  the  township ;  but  there  was  no  other  proof  that 
they  occupied  property  there.  The  evidence  was  objected  to 
on  behalf  of  the  defendants ;  but  Fabke,  B.,  after  conferring 
with  Pattbson,  J.,  who  was  in  the  Criminal  Court,  received  it  (i). 
Additional  evidence  was  given  from  the  township  books. 

(1)  The  obBervations  of  the  learned  his  LordBhip  said:    ''Whether  it  is 

Judge  upon  this  part  of  the  evidence  admissible  or  not,  can  afterwards  be 

appear,  by  a  shorthand  note,  to  have  decided  by  the  Court  of  Queen's  Bench, 

been  aa  follows.      Adverting  to  the  from  which  this  record  comes;  but, 

evidence  of  declarations,  above  stated,  from  the  best  judgment  I  am  able  to 

R.R. — VOL.  LXIV.  :M) 
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Reo.  The  defendants,  before  the  trial,  gave  a  written  admission  **  that 

The  Inhabi-  Nell  Bridge,  in  the  indictment  described,  is  such  a  bridge  as  is 
described  in  the  several  counts  of  the  indictment,  and  crosses  the 
East.  river  Cherwell  at  the  place  and  in  the  manner  alleged  in  the  indict- 
ment ;  and  that  so  much  of  one  arch  of  the  said  bridge  as  extends 
[  *190  ]  *from  the  eastern  end  of  the  said  bridge  to  the  centre  of  the  said 
arch  is  situate  in  the  parish  of  Aynho  and  county  of  Northampton  ; 
and  that  all  the  rest  of  the  said  bridge,  including  the  three  other 
arches  to  the  westward  of  the  centre  of  the  said  first  mentioned 
arch,  is  situate  in  the  said  township  of  Adderbury  East  and  county 
of  Oxford,  as  laid  in  the  indictment.  And  that  the  latter  or 
Oxfordshire  part  of  the  said  bridge  was,  on  the  day  alleged  in  the 
several  counts  of  the  indictment,  and  still  is,  in  want  of  repair  as 
alleged  in  the  several  counts  of  the  indictment."  It  appeared  in 
evidence  that  the  arch  of  the  bridge  over  the  main  stream,  situate 
partly  in  Northamptonshire  and  partly  in  Oxfordshire,  was,  down 
to  1806,  only  nine  feet  wide  as  to  breadth  of  road,  but  was  widened 
at  the  expense  of  the  township  in  that  year  to  the  breadth  of  fifteen 
feet.  The  road  over  it  was  a  carriage  road  both  before  and  after 
the  widening.  It  was  objected  for  the  defendants  that  the  addition 
of  six  feet  in  width,  the  repair  of  which  must  devolve  not  on  them- 
selves but  on  the  county,  was  such  an  alteration  that  the  prescriptive 
liability  to  repair  '*  the  said  part  of  the  said  bridge  which  lies  and 
is  situate  in  the  said  township  of  Adderbury  East,"  &c.,  as  generally 
stated  in  the  indictment,  was  negatived  by  the  proof.  Pabke,  B. 
reserved  the  point :  and  the  jury  found  the  defendants  guilty. 

G.  Hayes,  in  Michaelmas  Term,  1842,  moved,  by  leave  of  the 
learned  Judge  at  Nisi  Prius,  for  a  rule  to  show  cause  why  a  verdict 
should  not  be  entered  for  the  defendants  :  he  also  moved  for  a  new 
trial  on  the  point  first  stated.  A  rule  nisi  was  granted  on  both 
points. 

exercise,  I  think  the  evidence  admis-  evidence  that  the  jury  ought  not  to  find 
sible.  If  it  were  merely  the  declara-  their  verdict  upon  it ;  for  it  would  be 
tion  of  an  individual  inhabitant,  I  do  very  hard  to  fine  a  whole  township 
not  think  it  would  be  fair  from  that  from  the  declaration  of  one  inhabitant, 
declaration  that  the  township  should  when  there  are  so  many  other  means 
be  deemed  bound  to  repair  this  bridge,  open  of  proving  the  existence  of  such 
If  the  case  had  rested  upon  the  simple  an  obligation.  But,  besides  that,  they 
declaration  of  one  inhabitant,  even  gave  evidence  of  certain  old  books, 
though  he  might  be  a  person  weU  whichwerein  the  custody  of  the  church- 
acquainted  with  the  subject,  I  think  warden  and  the  parish  surveyor." 
it  would  be  slight  evidence,  and  such 
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Sir   W.    W.    FoUett,    Solicitor-Gteneral,    Adains,    Serjt.    and         Rkg. 

Humfrey  now  showed  cause :  The  inhabi- 

First,  the  declarations  of  William  and   James   Gardner  were   addrrrurt 

admissible,  because  they  were  defendants  on  the  record.     [They        ^^®'^' 

r  191 1 

cited  Rex  v.  Wohurn  (i),  Rex  v.  Hardwick  (2),  Worrall  v.  Jones  (3).] 

The  objection  that  the  bridge,  haying  been  widened,  was  not  the 

bridge  immemorially  repaired  by  the  defendants,  is  answered  by  the 

admission  "  that  Nell  Bridge,  *in  the  indictment  described,  is  such       [  *i92  ] 

a  bridge  as  is  described  in  the  several  counts  "  &c. ;    that  part  is 

sitaate  in  Northamptonshire ;  that  "  all  the  rest  of  the  said  bridge  ** 

is  situate  in  Adderbury  East;  and  ''that  the  latter  or  Oxfordshire 

part  of  the  said  bridge  was,  on  the  day  alleged  "  &c.,  "  and  still  is, 

in  want  of  repair  as  alleged  "  &c.     It  is  true  that  parties  liable  to 

the  repair  of  a  bridge  are  not  bound  to  widen  it :  Rex  v.  Devon  (4) : 

and,  where    a    foot   bridge    repairable  by  a    township  had    been 

enlarged  into  a  carriage  bridge,  it  was  held  that  the  added  part  must 

be  repaired,  like  a  new  bridge,  by  the  county:  Rex  v.  The  West 

Riding  of  Yorkshire  (6) :  ^  but  Buller,  J.  was  of  opinion  that  the 

township  would  remain  liable  pro  rata,  in  respect  of  their  obligation 

to  repair  the  ancient  part.    Here  it  is  admitted  that  the  old  part,  as 

well  as  the  new,  is  out  of  repair. 

(Coleridge,  J. :  The  objection  is  grounded  on  the  effect  which  a 
verdict  on  this  indictment  may  have  hereafter,  since  it  states  a 
liability  to  repair  the  bridge  generally.) 

The  objection  then  is,  in  substance,  that  the  bridge  should  have 
been  described  differently  in  the  indictment.  But  it  would  be 
difficult  to  show  how  this  could  be  done.  The  structure  is  not  the 
less  an  ancient  bridge  because  something  is  added.  The  additional 
part,  according  to  Baylby,  J.  in  Rex  v.  Devon  (e),  is  pro  tanto  a 
new  bridge;  but  it  is  not  the  less  true  that  an  ancient  bridge, 
repairable  by  the  township  of  Adderbury  East,  is  out  of  repair: 
that  was  the  fact  to  be  stated  in  the  indictment;  and  the 
prosecutors  were  not  called  upon  to  allege  more.  That  something 
added  to  the  original  *structure  was  new,  would  be   matter  of       [  'los  ] 

(1)  10  East,  395.  M.  &  W.  45,  in  which  the  competency 

(2)  11  East,  578.  of  a  party  to  the  record  was  much 

(3)  7  Bing.  395.     And  see  Pi'pe  v.  discussed. 
.S<«/f,  2  Q.  B.  733,  and  stat.  6  &  7  (4)  28  E.  R.  440  (4  B.  &  C.  670). 
Vict.    c.    85.      Humfrey    mentioned  (5)  6  B.  B.  447,  n.    (2  East,   353, 
Havfkesworth  t.  Showier,  decided  this  n.  (a) ). 
Tern  in  the  Court  of  Exchequer,  12  (6)  4  B.  &  C.  679. 
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Reo.  evidence ;  and  the  defendants  would  not  be  unduly  prejudiced  by  a 
The  Inhabi-  verdict  of  Guilty ;  for,  on  a  subsequent  prosecution,  it  might  be 
adderbuet   explained   by  proof  how  much  of  the  bridge  mentioned   in   this 

KA8T.       indictment  was  ancient  and  how  much  modem. 

(Lord  Denman,  Ch.  J. :  Suppose  this  were  a  road  merely,  instead 
of  a  bridge ;  would  it  be  the  less  an  immemorial  highway  because 
a  new  piece  had  been  added  at  the  side  ?  I  do  not  think  the  public 
are  called  upon  to  make  distinctions  on  such  grounds.) 

Kelly  and  G.  Hayes^  contra : 

First,  as  to  the  declarations.  The  evidence  was  prima  facie 
inadmissible.  It  lay  on  the  parties  offering  such  proof  to  show  that 
the  persons  who  made  the  declarations  were  defendants  on  the 
record  :  the  onus  was  not  on  the  objectors,  as  it  was  in  Marsden  v. 
Stansfield  (i).  It  does  not  appear  that  William  and  James  Gardner 
were  rated  inhabitants  when  they  made  the  declarations. 

(CoLBRiDOE,  J. :  The  inhabitants  generally  are  the  defendants 
on  such  an  indictment  as  this :  they,  and  the  two  who  usually 
appear  and  plead,  are  never  described  as  rated  inhabitants.  The 
fine  might  be  levied  on  persons  not  rated.) 

In  Marsden  v.  Stansfield  (i)  and  Rex  v.  Kirdford  (2)  it  was  held 
that  inhabitants  not  rated  were,  on  that  account,  competent  to  be 
witnesses,  although  rateable. 

Patteson,  J. :  Can  a  township  discharge  an  individual  from 
liability  to  repair,  by  leaving  him  out  of  the  rate  ? 

Coleridge,  J. :  The  question  here  is,  whether  the  parties  were 
compellable  to  be  witnesses  (3),  not  whether  they  were  competent 

Patteson,  J. :   Inhabitants  were   liable   to  repair  before  there 

[  ♦194  ]       was  any  rating.     All  the  inhabitants  of  a  parish  or  *town8hip  are 

liable  for  non-repair.    What  does  it  matter  whether  parties  are 

rated  or  not  ?  If  you  can  show  that  these  persons  were  compellable 

to  be  witnesses,  your  argument  may  have  weight.) 

Stat.  3  &  4  Vict.  c.  26,  must  have  that  effect. 

Secondly.  The  liability  to  repair,  as  alleged  in  the  indictment, 
includes  all  of  the  structure  that  lies  in  Adderbury  East ;  and  the 

(1)  7  B.  &  C.  816.  (3)  They  are  now  compellable  by 

(2)  2  East,  559.  40  Vict.  c.  14.-J.  G.  P. 


TANTSOF 
ADDEBBUBT 
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defendants,  if  judgment  passed  against  them,  would  be  concluded         Rbo. 
for  the  future  as  to  the  new  as  well  as  the  old  part.    The  indict-  thb  ikhabi- 
ment  therefore  fails  altogether.    It  was  clearly  not  intended  by  the 
admission  to  adopt  such  a  liability ;  nor  do  the  words  incorporate        East. 
the  allegations  of  the  indictment  to  that  extent. 

(Pattesok,  J. :  The  bridge  appears  to  have  been  widened  by  the 
township  itself.) 

Still  the  new  part,  if  it  is  of  public  utility,  must  be  repaired  by 
the  county :  Rex  v.  The  West  Riding  of  Yorkshire  (i),  Rex  v. 
Middlesex  (2). 

(Lord  Dbnman,  Ch.  J. :  In  the  latter  case  the  added  foot  bridge, 
which  the  county  was  held  liable  to  repair,  was  a  distinct  structure. 

Patteson,  J. :  It  was  made  by  road  trustees,  with  the  consent  of 
part  only  of  the  landholders  who  were  bound  to  keep  up  the 
ancient  bridge.) 

In  the  earlier  case  of  Rex  v.  The  West  Riding  of  Yorkshire  (3)  a  foot 
bridge,  repairable  by  certain  townships,  was  enlarged  by  them  to  a 
carriage  bridge ;  and  it  was  held  that  they  could  not  be  charged  by 
indictment  as  liable  to  the  repair  of  a  carriage  bridge. 

(Patteson,  J.:  There  the  character  of  the  bridge  was  altered. 
Here  the  widening  was  not  a  making  new,  but  only  a  mode  of 
repair.) 

The  point,  as  now  put,  is  not  raised  on  the  other  side;  but  the 
saggestion  of  it  *shows  that  the  form  of  the  indictment  is  pre-  [  *195  ] 
judicial,  as  it  precludes  the  defendants  from  meeting  the  supposed 
difficulty.  The  allegation,  that  the  township  has  immemorially 
repaired  and  amended  "  the  said  part  of  the  said  bridge  '*  described 
in  the  earlier  part  of  the  count,  which  lies  in  Adderbury  East,  is 
not  true  when  referred  to  the  bridge  in  question. 

(CoLEBiDOE,  J.:  You  say  that  the  allegation  describes  the  present 
state  of  things ;  but  does  not  it  describe  the  ancient  also  ?) 

It  includes  all  that  now  exists,  and  cannot  be  taken  distributively. 
If  the  defendants  suffered  judgment  on  this  indictment,  and  were 

(1)  6  B.  B.  439  (2  East,  342).  (3)  2  East,  351,  n.  (a). 

V2j  37  K.  fi.  396  (3  B.  &  Ad.  '201). 
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Beo.         charged  hereafter  with  the  repair  of  the  whole  bridge,  it  would  be 
The  Im'uabi-  thrown  upon  them  to  show  how  much  of  an  immemorial  bridge  was 
in  the  township  when  this  conviction  took  place. 


TANTS  OF 

Adderbury 
East. 


(Pattbson,  J.:  The  question  would  always  be,  what  the  im- 
memorial bridge  was. 

Lord  Denman,  Ch.  J. :  It  is  as  beneficial  for  you  that  the  subject- 
matter  of  the  indictment  should  be  divisible  as  otherwise,  except 
for  the  purpose  of  an  objection  on  variance.) 

It  would  have  been  easy  to  allege  in  the  indictment  that  the 
defendants  had  and  ought  to  have  repaired  a  certain  part  of  the 
said  bridge,  to  wit  the  breadth  of  nine  feet. 

Lord  Denman,  Ch.  J. : 

The  first  objection  is  not  borne  out  by  stat.  3  &  4  Vict.  c.  26. 
That  merely  enacts  that  no  person  shall  be  disabled  from  giving 
evidence  by  reason  only  of  his  being,  as  the  inhabitant  of  a  parish 
or  township,  rated  or  liable  to  be  rated.  But  it  was  not  contended 
here  that  the  parties  were  disqualified  from  giving  evidence  because 
they  were  rated :  the  argument  was  that,  as  parties  to  the  record, 
they  were  not  compellable  to  be  witnesses.  And,  for  that  reason, 
[  ^u^  1  *  their  declarations  were  admissible.  I  should  put  this  point  on  a 
higher  ground  than  that  taken  at  the  Bar,  and  should  say  that, 
where  persons  are  discharging  a  public  duty,  they  are  prima  facie 
authorized  to  make  communications  of  this  kind,  and  their 
admissions  are  a  proceeding  which  must  be  evidence  against  those 
for  whom  they  act.  It  would  be  contrary  to  common  sense  to  say 
that  a  jury  could  not  look  at  these  admissions.  As  to  the  second 
point,  I  think  there  is  no  misdescription.  If  the  township  widened 
the  bridge,  it  appears  extremely  doubtful,  as  my  brother  Pattbson 
suggests,  whether,  instead  of  their  being  entirely  discharged  on  this 
account,  they  are  not  rendered  liable  to  repair  the  whole,  if  it  were 
proved,  first,  that  the  original  part  was  repairable  by  them,  and, 
secondly,  that  the  widening  was  necessary.  But,  as  to  misdescrip- 
tion, the  averment  is  that  there  was  an  ancient  bridge  in  the 
township,  repairable  by  the  inhabitants.  Proof  that  any  sach 
bridge  existed  will  support  that  allegation ;  and,  if  the  defendants 
say  that  they  are  liable  to  a  certain  extent  only,  they  may  draw 
their  line,  and  show  the  amount  of  liability  by  evidence. 
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Pattbson,  J. :  Rkq. 

The  admissibility  of  the  declarations  in  evidence  here  turned,  not  The  Inhabi- 

,  ,      .     ,      ,  .  ,  1.1.  TANT8  OF 

upon  the  parties  being  rated   inhabitants,   but   on    their  being   adderbuky 

rateable,  and  being  parties  to  the  record.     Overseers  or  surveyors  '^^^* 

cannot  exempt  persons  from  an  indictment  by  omitting  to  rate 

them.    Every  inhabitant,  whether  actually  rated  or  not,  is  liable 

on  an  indictment  against  the  inhabitants,  and  is  a  defendant  on  the 

record.    He  may,  though  a  defendant,  be  a  competent  witness  by 

statute ;  but  it  does  not  follow  that  the  Grown  could  compel  him  to 

give  evidence  ^against  his  own  interest.     At  all  events  he  is  a      [  ^i^^  ] 

defendant  on  the  record ;  and  what  a  defendant  on  the  record  says 

is  evidence  against  him  in  every  case.     As  to  the  widened  part  of 

the  bridge,  it  seems  to  me  that  the  inhabitants  of  the  township  were 

liable  to  repair  it.     In  Rex  v.  Middlesex  (i)  the  added  part  was  a 

new  bridge.     Here  the  widening  was  only  a  mode  of  repair.     I 

throw  this  out  that  I  may  not  be  taken  to  acquiesce  in  what  has 

been  suggested  on  this  part  of  the  case  on  behalf  of  the  defendants. 

I  am  strongly  of  opinion  that  under  the  present  circumstances  the 

township  would  be  liable  to  the  whole  repair.     But,  as  to  the  point 

of  misdescription,  the  allegation  that  there  is  ''  a  certain  common 

and  public  bridge  "  which  the  township  has  immemorially  repaired 

does  not  necessarily  imply  that  they  are  liable  to  repair  the  new 

part.    The  defendants  argue  that  they  are  not  so  liable,  because 

the  added  portion  is  not  part  of  the  immemorial  bridge,  and,  at  the 

same  time,  that  the  indictment  varies  from  the  fact,  because,  in 

eharging  them  with  repairs  of  the  ancient  bridge  in  general  terms, 

it  charges  them  with  liability  to  repair  the  new  part.      So  they 

treat  the  bridge  as  a  whole  for  the  purpose  of  variance,  but  not  as 

a  whole  for  the  purpose  of  liability.     The  ancient  immemorial 

bridge  remains  as  it  always  was.     If  the  new  portion  is  no  part  of 

it,  there  is  no  addition  of  liability. 

WUiLIAMS,  J. : 

The  witnesses  in  this  case  were  parties  to  the  indictment ;  if  a 
fine  were  imposed,  they  were  liable  to  it.  The  question,  whether 
an  inhabitant  was  actually  rated  or  not,  has  been  deemed  material 
*  where  his  admissibility  depended  on  his  having  an  interest  or  [  'les  ] 
no  interest  in  the  cause :  Rex  v.  Kirdford  (2) :  but  here  the 
admissibility  depended  on  the  witnesses  being  parties  to  the 
cause;  and  to  that  point  it  was  quite  immaterial  whether  thoy 

(1)  37  E.  R.  396  (3  B.  &  Ad.  201).  (2)  2  East,  559, 
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Rbg.         ^vere  in  fact  included  in  a  rate  or  not.     As  to  the  other  objection. 

The  Inhabi-  it  is  not  denied  that  there  was  sach  a  bridge  as  the  indictment 

AddIbbbubt   desci^ibes;  but  it  is  argued   that  there  was    a   bridge  of    that 

East.        description,  and   something  more.      That  does  not  negative  the 

existence  of  an  immemorial  bridge,  with  the  repair  of  which  the 

defendants  are  charged  ;  and,  the  existence  of  such  a  bridge  being 

admitted,  the  objection  fails. 

COLERIDGB,  J. : 

To  apply  stat.  8  &  4  Vict.  c.  26,  as  the  defendants  have  done, 
would  give  it  much  too  wide  an  effect.  The  first  section  renders 
persons  competent  as  witnesses,  who  would  otherwise  have  been 
disqualified  by  being  rated  or  rateable ;  the  second  makes  a  like 
provision  for  nominal  parties  to  a  trial,  appeal  or  other  proceedings  ; 
but  it  does  not  affect  actual  parties.  We  all  put  this  case  upon  the 
ground  that  the  witnesses  were  substantially  parties  to  the  indictment. 
Then  as  to  the  indictment  itself.  The  material  allegation  is,  that 
there  was  an  immemorial  bridge,  which  the  defendants  were  bound 
to  repair;  and  it  was  proved  that  an  ancient  bridge  existed,  to 
which  some  repairs  had  always  been  done  by  them.  Either  the 
whole  of  that  bridge,  including  the  added  part,  is  still  an  ancient 
bridge,  and  the  liability  the  same  as  before ;  or  the  new  part  is 
severable,  so  that  there  is  an  ancient  bridge  and  something  else. 
Either  state  of  things  will  sUpport  the  allegation.  There  is  no 
[  *199  ]  doubt  that,  after  conviction  on  *this  indictment,  the  defendants 
may  have  more  difiSiculty  than  they  would  have  otherwise  have  had 
in  making  out  their  exemption  from  liability  as  to  the  new  part  of 
the  bridge,  if  they  are  exempt,  on  which  point  I  will  say  nothing. 
But  that  amounts  only  to  a  greater  difficulty  on  the  evidence,  and 
cannot  vary  the  law. 

Rule  discharged  (l). 

(1)  See  Bex  v.  Lancashire,  36  B.  B.  753  (2  B.  &  Ad.  813) ;  JRex  v.  Devon,  $9 
B.  B.  507  (5  B.  &  Ad.  3S3). 
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BEG.    r.    The    INHABITANTS    of    SOUTH  )«*-^- 

KILVINGTON.  ^—' 

[216] 
(5  Q.  B.  216—222 ;  S.  C.  3  G.  &  D.  157;  13  L.  J.  M.  C.  3 ;  7  Jur.  1108.) 

Pauper  occupied  premises  at  a  yearly  rent,  under  an  agi-eement  by  which 
the  landlord  was  to  pay  all  rates.  The  rent  was  higher  on  that  account 
than  it  would  otherwise  have  been.  Pauper  was  assessed  to  the  poor  as 
the  occupier ;  but  the  landlord  always  paid  the  rate : 

Held,  that  the  pauper  did  not  gain  a  settlement  by  being  charged  with 
or  as8eesed  to,  and  paying,  the  poor  rate,  under  the  Poor  Law  Amendment 
Act,  1834  (4  &  5  Will.  IV.  c.  76),  s.  66  (1). 

On  appeal  against  an  order  of  two  justices  removing  Thomas 
Gallantree,  his  wife  and  children,  from  the  township  of  South 
Kilvington  to  the  township  of  Newsham  with  Breckenborough, 
both  in  the  North  Biding  of  Yorkshire,  the  Sessions  quashed 
Ibe  order,  subject  to  the  opinion  of  this  Court  upon  the  following 
case. 

In  January,  1840,  the  pauper,  who  had  previously  gained  a 
settlement  in  the  township  of  Newsham  with  Breckenborough,  took 
a  cottage,  being  a  separate  and  distinct  dwelling-house,  in  the 
township  of  South  Kilvington,  of  a  Mr.  West,  at  the  annual  rent  of 
!>(.  Nothing  was  said  about  the  rates  with  respect  to  the  cottage  ; 
lor  *  which,  in  two  several  rates  made  for  the  relief  of  the  poor,  [  •2i7] 
on  the  12th  of  November,  1840,  and  the  22nd  day  of  February, 
1841,  the  pauper  was  rated  at  the  sum  of  2s.  9cl.  being  in 
each  instance  a  rate  of  Is.  in  the  pound  on  the  sum  of  2Z.  15«., 
being  the  amount  at  which,  in  each  of  the  said  rates,  the 
cottage  was  assessed ;  both  of  which  rates  the  pauper  paid  at 
Candlemas,  1841. 

Mr.  West  let  the  pauper  a  field  containing  8  acres  8  roods  ol  land 
in  the  said  township  of  South  Kilvington  upon  the  terms  following. 
The  land  was  taken  from  year  to  year ;  the  rent  was  14Z.  14s.  a 
year;  and  the  landlord  was  to  pay  the  rates  and  all  that  came 
against  it.  The  rent  at  which  the  pauper  agreed  to  take  the  field 
vas  a  higher  rent  because  the  landlord  was  to  pay  the  rates  and  all 
that  came  against  it.  The  pauper  actually  occupied  the  field 
together  with  the  cottage  from  Candlemas,  1841,  until  August,  1842, 

(1)  It  was '  also  argued  that  the  having  been  repealed  (S.  L.  R.  Act, 
pauper  had  gained  a  settlement  under  1867),  the  argument  thereon  has  been 
iW.  &  M.  c.  11,  s.  6.    That  section      omitted.— J.  G.  P. 
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RsG.        at  the  rent  of  191.  14«.  a  year ;  and  during  this  period  he  paid  his 
Thr  Ikhabi-  landlord  the  whole  rent,  and  was  rated  and  charged  in  respect  of 
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DftU  of  R«te. 

Name  of  Occupant. 

Name  of  Owner. 

Description 
of  Property. 

Nnmber 
of  Acres. 

Amount  at 

which 

Property  is 

assessed. 

Amount 

of  Rate 

to  be 

Amount    ■ 

IB  the 
Poond.     1 

18th  June, 

1841. 
3rd     Jan. 

1842. 
23rd  June, 

1842. 

Gallantree.  Thos. 
Gallantree,  Thos. 
Gallantree,  Thos. 

West,  W.,  Esq. 
West,  W.,  Esq. 
West,  W.,  Esq. 

House  and 

land. 
House  and 

House  and 
land. 

A. 
3 

3 

3 

B. 
3 

3 

3 

£    s.     d. 
10  12     9 

10  12    9 

10  12     9 

«.   d. 

7  114 

8  Of 
5     4 

9          1 
9J       1 
6 

The  overseer  of  the  poor  of  the  township  of  South  Eilvington 
called  upon  the  pauper  and  demanded  78.  ll^d.,  the  first  of  these 
rates.  The  pauper  paid  2$.,  being  9d.  in  the  pound  on  2Z.  15<.,  the 
amount  for  which  he  was  assessed  for  the  cottage  before  he  took 
the  land,  and  referred  the  overseer  to  the  landlord,  Mr.  West,  for 
the  rest,  who  thereupon,  in  pursuance  of  his  agreement,  paid  the 
[  '218  ]  remaining  5<.  ll^d.,  being  also  9d.  in  the  pound  *on  the  71. 17«.  9rf., 
the  residue  of  102.  128.  9e£.,  at  which  the  house  and  land  were 
assessed :  and  of  the  remaining  rates  of  88.  0^.  and  58.  4d. 
the  tenant  respectively  paid  28.  and  1^.  ^d.,  being  in  one  instance 
a  rate  of  9i^d.,  and  in  the  other  instance  a  rate  of  6^.  in  the  pound, 
on  22.  158.,  the  amount  above  described  as  that  at  which  the 
cottage  was  assessed  before  he  took  the  land ;  and  the  landlord,  in 
pursuance  of  his  agreement,  paid  the  remainder,  the  overseer 
always,  after  the  above  mentioned  reference  by  the  pauper  to 
Mr.  West,  applying  to  him  for  the  rates  due  in  respect  of  that 
land.  The  pauper  resided  in  the.  township  during  the  whole 
period  of  his  occupation  of  the  land. 

By  their  statement  of  grounds  of  appeal,  the  appellants  relied, 
not  only  on  a  renting  of  a  tenement  by  the  pauper  within  the 
respondent  township,  sufiScient  to  give  him  a  settlement  there, 
but  also  that  he  had  gained  a  settlement  therein  by  having,  in 
the  years  1841  and  1842,  been  charged  with,  and  having  paid,  bis 
share  towards  the  public  taxes  or  levies  of  the  said  township  of 
South  Kilvington :  and  the  only  question  disputed  between  the 
parties  was,  whether  upon  the  above  facts  it  could  be  said  that  the 
pauper  had  paid  the  poor  rate  for  a  year  during  his  occupation  of 
the  land,  so  as  to  satisfy  the  66th  section  of  stat.  4  &  5  Will.  IV. 
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c.  76,  or  whether  he  had  been  charged  with  and  paid  his  share         Rbo. 
towards  the  poor's  rate  under  stat.  8  &  4  W.  &  M.,  c.  11,  s.  6.  xhb  Inhabi- 
The  Court  of  Quarter  Sessions  held  that  the  payment  of  the  poor's     ^south^ 
rate  by  the  landlord  in  consequence  of  the  agreement  between  Kilyinotok. 
him  and  the  pauper  was  a  payment  by  the  latter  sufficient  to 
satisfy  either  of  the  statutes,  and  quashed  the  order  of  removal. 

The  question  for  the  opinion  of  this  Court  was  :  *whether  such       [  '219  ] 
payment  was  sufficient  under  either  of  those  statutes.     If  this 
Court  should  be  of  opinion  that  it  was,  then  the  order  of  Sessions 
was  to  be  confirmed ;  but,  if  it  should  be  of  opinion  that  it  was  not 
sufficient,  then  the  order  of  Sessions  to  be  quashed. 

Bliss  and  Whartan,  in  support  of  the  order  of  Sessions  : 

The  pauper  *  *  was  *  *  assessed  to  the  poor' s  rate,  and  "  *  *  paid 
the  same"  withm  stat.  4  &  5  Will.  IV.  c.  76,  s.  66.  Rexy. 
WeoUy  (i)  will  be  cited  on  the  other  side,  but  differs  from  this  case. 
There  the  pauper  resided  in  the  respondent  parish  as  an  officer  of 
excise,  and  was  rated  there  to  the  land  tax  for  his  salary ;  but  he 
never  paid  that  or  any  rate  himself,  '*  the  same  being  paid  by  the 
collector  of  excise,  and  not  deducted  out  of  the  pauper's  salary." 
In  the  present  case  the  pauper  was  the  person  liable  to  the  rate  and 
charged,  but  made  a  contract  with  his  landlord  for  the  payment 
of  it  by  him.  He,  in  effect,  appointed  a  deputy  for  that  purpose, 
as  ii  a  man  should  leave  an  order  at  his  banker's  for  the  payment 
of  a  periodical  sum  there.  In  Rex  v.  Bmdgewater  (2),  the  land 
tax  being  demanded  at  the  house  of  the  party  charged,  who  had 
absconded,  and  the  collector  being  about  to  seize  his  goods,  one  of 
his  daughters  prevailed  *upon  a  friend  to  pay  the  money ;  and  [  *220  ] 
this  was  held  a  payment  by  the  father. 

(Lord  Denman,  Ch.  J. :  It  was  as  if  he  had  borrowed  the  money 
and  paid  it  over.) 

Nothing,  under  the  statutes  in  question,  requires  the  rate  to  be 
paid  personally.  *  *  Executing  an  office  by  deputy  was  held 
sufiScient  for  gaining  a  settlement,  in  Rex  v.  Hope  Mansell  (3) ; 
and  in  Rex  v.  Oakhampton  (4)  a  tide-waiter  rated  to  the  land  tax 
for  his  salary,  and  paying  it,  was  held  to  have  paid  public  taxes 
and  levies  within  the  statute,  though  the  amount  was  repaid  him 
by  the  collector  of  customs.      Rex  v.  Axmouth  (5)  was  a  similar 

(1)  2  East,  68.  (4)  Burr.  8.  C.  5. 

(2)  3  T.  E.  550.  (5)  8  East,  383. 

(3)  Cald.  252. 
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Rfio.  decision;  and  Lord  Ellenboboxtgh  there  obBerves:  '^ The  case  of 
The  Ikbabi-  ^^^  v.  Weohly  (i)  was  distinguished  from  the  other  cases  bj 
^South'  Lord  Kbnyon,  because  there  the  oflScer  did  not  pay  the  tax 
KiLviKOTON.  mediately  or  immediately  ;  and,  as  he  says  afterwards,  because  the 
pauper  neither  in  fact  paid  the  rate  himself,  nor  constructively  by 
the  hands  of  his  agent."  The  proviso  in  the  Parliamentary  Beform 
Act,  2  &  3  Will.  ly.  c.  45,  s.  27,  making  payment  of  rates  a 
necessary  qualification  for  voting  in  cities  and  boroughs,  has 
always  been  construed  in  the  manner  now  contended  for  by  the 
appellants.  The  decision  against  the  right  of  parties  to  be  enrolled 
as  burgesses  under  stat.  6  &  6  Will.  IV.  c.  76,  s.  9,  in  Reg.  v.  The 
Mayor  of  Bridgnorth  (2),  did  not  proceed  on  the  ground  merely 
that  the  claimants  had  not  paid  the  rate  with  their  own  hands, 
[  *22i  j  but  that  the  ^payment  was  not  their  act,  nor  authorised  by  them. 
If  the  Legislature  had  intended  that  the  payment  should  be  the 
personal  act  of  the  party  whose  settlement  is  in  question,  the  word 
"personally  "  would  have  been  used;  or  **  actually,"  as  in  stat 
1  Will.  ly.  c.  18,  B.  1 ;  the  effect  of  which  word  is  pointed  out 
by  the  Court  in  Rex  v.  SL  Nicholas^  Rochester  (3).  The  present 
case  is  the  same  as  if  the  pauper  had  not  paid  an  increased  rent, 
and  had  allowed  a  yearly  sum  to  a  friend,  to  discharge  the  rate« 
for  him.  That  the  person  by  whose  hand  the  rates  were  paid  was 
landlord  of  the  premises  could  make  no  difference :  the  landlord, 
as  such,  was  not  liable  to  the  rates  more  than  any  other  person 
whom  the  pauper  might  have  engaged  to  pay  them. 

W.  H.  Watson  and  Archbold,  contra: 

This  was  not  a  sufficient  payment  of  rates.  By  *  *  stat. 
4  &  5  Will.  ly.  c.  76,  8. 66,  he  should  have  been  assessed  to  the  poor 
rate  and  paid  the  same.  The  pauper  did  not  fulfil  [this]  requisi- 
tion. Rex  V.  Weohly  (i)  decides  this  case.  The  landlord  here  did 
not  pay  as  the  pauper's  agent,  but  was  himself  bound  to  pay  by  his 
agreement. 

(LoBD  Denman,  Gh.  J.:  That  was  as  between  himself  and  the 
tenant.     If  he  did  not  pay,  the  tenant  was  liable.) 

He  did  not  pay  for  the  tenant.  In  Rex  v.  Biidgewater  (4)  the  person 
who  paid  the  land  tax  did  so  as  the  immediate  agent  of  the  house- 
holder: it  may  indeed  be  said  that  he  paid  it  himself;  for  the 

(1)  2  East.  68.  (3)  6  B.  &  Ad.  219. 

(2)  50  E.  E.  334  (10  Ad.  &  El.  66).  (4)  3  T.  E.  550. 
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money,  when  borrowed  for  him,  became  his.    In  ^Rex  v.  Oak-        Hbo. 
hampUm  (i)   and  Rex  v.  Axmouth  (2)  the  officer  himself  paid  the  ths  Inhabi- 
rate,  thoagh  he  was  reimbursed.     *    *    Where  the  settlement  has     ^south' 
depended  on  payment  of  rent,  under  stat.  1  Will.  IV.  c.  18,  s.  1,  it  Kii.vi»oton. 
has  been  held  that  creating  a  fund  out  of  which  the  rent  was  paid      *-        ^ 
not  by  the  tenant  but  by  another  person,  was  not  sufficient :  Rex  v. 
Pakejield{s),  Reg.  v.  Melsonhy  (4).     The  decisive  objection  in  Rex 
V.  Weobly  (5)  was  that,  although  the  pauper's  land  tax  was  paid,  he 
himself  **  neither  paid  it  mediately  or  immediately."     So,  here,  the 
moneys  paid  were  not  those  of  the  pauper ;  and  the  landlord  paid 
them,  not  on  the  pauper's  account,  but  on  his  own. 

{Archbold  was  stopped  by  the  Coubt.) 

Lord  Dbnman,  Ch.  J.: 

Whatever  may  be  the  effect  of  such  a  payment  as  this  in  any 
other  case.  Rex  v.  IVeobly  (6)  makes  it  clear  that  a  settlement  is  not 
gained  by  it.     The  order  of  Sessions  must  be  quashed. 

WUiLiAMS,  CoLEBiDOE  and  WiOHTMAN,  JJ.,  concurrod. 

Order  of  Sessions  quashed  (6). 


DOE  D.  BILLS  r.  HOPKINSON  (7).  i848. 

(5  Q.  B.  223—232 ;  8.  C.  13  L.  J.  Q.  B.  85.)  ^^  ^^' 

S.,  being  seised  in  fee  of  lands,  devised  them  to  her  two  grandsons  T.  

and  W.,  during  their  natural  lives,  in  eqiial  moieties,  and,  after  their         [  ^-'^  ] 

decease,  the  moiety  of  T.  **  to  such  child  or  children  as  he  shall  happen  to 

leave,  lawful  issue,  at  the  time  of  his  decease,  and  to  their,  her  or  his  heirs 

and  assigns  for  ever,  to  take  in  equal  shares,  if  more  than  one :  *'  with  a 

similar  limitation  as  to  W/s  moiety.     In  case  either  T.  or  W.  should 

*' happen  to  depart  this  life  without  lawful  issue,"  S.  gave  the  moiety  of 

the  grandson  so  departing  to  the  survivor,  and  to  her  other  grandson  J., 

during  their  lives,  **  and,  after  their  decease,  the  same  to  go  to  their  lawful 

issue  in  equal  moieties  and  shares,  and  to  their,  such  lawful  issue's,  heirs 

and  assigns  for  ever :  '*  and,  in  case  it  should  happen  that  both  T.  and  W. 

should  depart  this  life,  and  neither  of  them  should  leave  any  lawful  issue, 

S.  gave  the  whole  to  J.  for  life,  **  and,  after  his  decease,  to  such  child  or 

(1)  Burr.  S.  C.  5.  of  Stockport,  5  Man.  &  G.  33 ;  Hughes 

(2)  8  East,  383.  v.  Over$eer8  of  Chatham,  5  Man.  &  G. 

(3)  4  Ad.  &  £1.  612.  54. 

(4)  12  Ad.  &  El.  687.  (7)  See  PHce  v.  Hall  (1868)  L.  K.  5 

(5)  2  East,  68.  Eq.  399.  37  L.  J.  Ch.  191 ;  Sulley  v. 

(6)  See  Bex  v.  Lower  Hey/ord,  1  B.  Barber  (1889)  59  L.  T.  829.— J.  G.  P. 
&  Ad.  75  ;    Wright  v.  The  Town  Clerk 
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Dos  d.  children  as  he  shall  leave,  lawful  issue,  at  the  time  of  his  decease,  and  to 

Bills  their,  his  or  her  heirs  and  assigns  for  ever,  to  take  in  equal  sharea,  if  more 

HopKTxsoK  ^*^  one."     In  case  it  should  happen  that  all  three,  T.,  W.  and  J.,  •*  shall 

depart  this  life  without  lawful  issue,  or  if  they  or  any  of  them  shall  leave 
lawful  issue  and  such  issue  shall  depart  this  life  under  the  age  of  twenty- 
one  years  and  without  lawful  issue,"  then  S.  gave  the  whole  to  her  sisters 
£.  and  A.«  and  their  heirs  and  assigns  for  ever,  as  tenants  in  common. 

T.  and  W.,  the  grandsons,  both  survived  S.  After  S.'s  death,  and  before 
the  death  of  T.  or  W.,  a  daughter  of  T.  was  bom,  who  survived  him. 
After  her  birth  T.  and  W.  suffered  a  recovery : 

Held,  that  the  daughter,  on  her  birth,  took  a  vested  remainder,  liable 
only  to  open  and  let  in  the  interests  of  afterbom  children,  which  remainder 
was  not  therefore  barred  by  the  recovery. 

Ejectment  for  a  messuage  and  premises  situate  in  the  parish  of 
Tyd  St.  Mary,  in  the  county  of  Lincoln.  On  the  trial,  before  Lord 
Abinger,  C.  B.,  at  the  Lincolnshire  Spring  Assizes,  1842,  a  verdict 
was  found  for  the  lessors  of  the  plaintiff,  subject  to  the  opinion  of 
this  Court  on  the  following  case. 

Sarah  Skelton,  being  seised  in  fee  of  the  premises  in  question, 
by  her  will,  dated  26th  February,  1886,  duly  executed  &c.,  devised 
as  follows. 

''  I  give  and  devise  my  house  and  lands,  and  all  my  real  estate 
whatsoever,  in  Tyd  St.  Mary  and  Sutton  St.  Edmunds,  or  elsewhere, 
with  the  appurtenances,  unto  my  two  grandsons,  Thomas  and 
William  Hopkinson,  during  their  natural  lives,  in  equal  moieties  or 
[  *224  ]  shares :  *and,  after  their  decease,  I  give  the  moiety  of  the  said 
Thomas  of  and  in  such  my  real  estates  to  such  child  or  children  as 
he  shall  happen  to  leave,  lawful  issue,  at  the  time  of  his  decease, 
and  to  their,  her  or  his  heirs  and  assigns  for  ever,  to  take  in  equal 
shares,  if  more  than  one :  and  my  said  grandson  William's  moiety 
I  give  to  such  child  or  children  as  he  shall  happen  to  leave  living, 
lawful  issue,  at  the  time  of  his  decease,  and  to  their,  his  or  her 
heirs  and  assigns  for  ever,  to  take  in  equal  shares,  if  more  than 
one.  But,  in  case  either  of  them  my  said  two  grandsons  shall 
happen  to  depart  this  life  without  lawful  issue,  then  I  give  the 
share  or  moiety  of  such  grandson,  so  dying,  to  the  survivor  of  them 
two,  and  to  my  other  grandson  John  Hopkinson,  during  their  lives: 
and,  after  their  decease,  the  same  to  go  to  their  lawful  issue  in 
equal  moieties  and  shares,  and  to  their,  such  lawful  issue's,  heirs 
and  assigns  for  ever.  And,  in  case  it  shall  happen  that  both  of 
them  my  said  two  grandsons  Thomas  and  William  Hopkinson  shall 
depart  this  life,  and  neither  of  them  shall  leave  any  lawful  issue, 
then  and  in  such  case  I  give  and  devise  the  whole  of  my  said 
house,  lands,  premises  and  real  estate  unto  my  said  grandson  John 
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for  his  life,  and,  after  his  decease,  to  such  child  or  children  as  he       doe  d. 

shall  leave,  lawful  issue,  at  the  time  of  his  decease,  and  to  their,  ^^ 

his  or  her  heirs  and  assigns  for  ever,  to  take  in  equal  shares,  if    Hopkinbon. 

more  than  one.    And,  in  case  that  it  shall  happen  that  all  three  of 

them  my  grandsons  shall  depart  this  life  without  lawful  issue,  or  if 

they  or  any  of  them  shall  leave  lawful  issue  and  such  issue  shall 

depart  this  life  under  the  age  of  twenty-one  years  and  without 

lawful  issue,  then  I  give  and  devise  all  such  my  dwelling-house, 

lands  and  premises,  with  appurtenances,  unto  *my  two  sisters       [  *225  ] 

Elizabeth  Drury,  of  Messingham,  and  Ann  Slingsby,  of  Ferry,  and 

to  their  heirs  and  assigns  for  ever,  as  tenants  in  common :  and,  in 

case  it  happens  that  both  or  either  of  them,  my  said  sisters,  shall 

die  before  me,  I  direct  that,  notwithstanding,  the  same  estate  shall 

go  to  their  or  her  heirs  for  ever." 

The  testatrix  continued  to  be,  and  died,  seised  of  the  premises  in 
question,  on  8th  October,  1816,  leaving  her  two  grandsons,  William 
and  Thomas  Hopkinson,  her  surviving,  the  said  William  Hopkinson 
being  her  eldest  grandson  and  heir-at-law.  The  said  Thomas 
Hopkinson  married  on  29th  November,  1813:  he  had  issue  a 
daughter  Abigail  Skelton  Hopkinson,  born  on  8rd  October,  1814. 
On  the  decease  of  the  said  testatrix  there  was  living  the  said 
Abigail  Skelton  Hopkinson,  who  died  an  infant  and  unmarried  in 
June,  1821.  On  17th  February,  1818,  there  was  born  another 
daughter  of  the  said  Thomas  Hopkinson,  namely  Elizabeth,  who 
on  21st  April,  1841,  married  William  Bills,  and  was  the  lessor  of 
the  plaintiff. 

In  Trinity  Term,  1827,  a  recovery  with  double  voucher  of  the 
said  hereditaments,  for  the  recovery  of  which  this  action  is  brought, 
was  duly  suffered  by  the  said  Thomas  Hopkinson  and  William 
Hopkinson  his  co-devisee ;  the  latter  of  whom  was  also,  as  above 
Btated,  the  said  testatrix's  heir-at-law.  This  recovery  was  suffered 
in  pursuance  of  an  agreement  contained  in  certain  indentures  of 
lease  and  release,  bearing  date  respectively  20th  and  21st  June, 
1827,  to  which  the  said  Thomas  and  William  Hopkinson  (the  said 
William  being  therein  described  as  the  heir-at-law  of  the  said 
testatrix)  were,  with  other  persons,  respectively  parties :  by  which 
it  is  recited  that  the  said  William  Hopkinson  and  Thomas 
Hopkinson  *were  desirous  of  joining  together  in  suffering  a  [  ♦226  ] 
common  recovery  of  the  said  hereditaments,  in  order  to  defeat, 
bar  and  destroy  all  estates  tail  and  contingent  remainders  therein, 
created  by  the  will  of  the  said  Sarah  Skelton,  and  for  settling  and 
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Do£  d.       assuring  the  same  hereditaments  to  the  several  uses  thereinafter 
r.  declared  concerning  the  same  respectively. 

HoPKiKsoN.  rpijg  g^jj  Thomas  Hopkinson  died  on  Ist  June,  1828,  without 
other  issue,  leaving  the  said  Elizabeth  Bills,  his  only  daughter, 
him  surviving,  but  having  devised  all  his  estates  to  his  second  wife, 
whom  he  left  surviving.  On  11th  November,  1841,  a  formal  entry 
was  made  upon  the  premises  by  the  lessors  of  the  plaintiff  for  the 
purpose  of  avoiding  the  operation  of  the  recovery. 

The  question  for  the  opinion  of   the  Court  was,  whether  the 
lessors  of  the  plaintiff  are  entitled  to  recover. 

B.  Andrews  for  the  plaintiff  (i) : 

The  plaintiff  is  entitled  to  judgment  unless  the  recovery  barred 

the  remainder  devised  to  the  child  or  children  of  Thomas  Hopkinson  : 

and  this  it  could  not  do  unless  Thomas  Hopkinson  took  an  estate 

tail,  or  unless  the  remainder  to  his  child  or  children  was  contingent. 

First,  Thomas  Hopkinson  did  not  take  an  estate  tail,  but  only  an 

estate  for  life.    The  limitation  is  expressly  for  his  natural  life.    The 

life  estates  of  Thomas  could  not  unite  with  the  remainder  to  his 

children,  for  the  rule  in  Shelley^s  case  (2)  does  not  apply,  ^'  child  *' 

[  *227  ]       being  (except  under  particular  ^circumstances,  not  existing  here)  a 

word  of  purchase,  not  of  inheritance :  and,  further,  the  children  of 

each  are  to  take  in  equal  shares,  by  the  words  of  the  limitation. 

Even  the  word  "  issue "  is  a  word  of  purchase,  where  words  of 

limitation  are  engrafted  upon  it :  Luddington  v.  Kime  (3),  Goodright, 

lessee  of  Docking,  v.  Dunham  (4),  Doe  d.  Comherbach  v.  Perryn  (s), 

Right  d.  Shoriridge  v.  Creher  (6).     Secondly,  the  remainder  was  not 

contingent.     It  is  true  that,  till  the  birth  of  a  child  of  Thomas,  it 

was  uncertain  whether  the  remainder  could  take  effect :  but,  as 

soon  as  a  child  was  born,  the  remainder  was  vested  in  such  child, 

liable  however  to  open  and  let  in  the  interest  of  any  subsequently 

born  child.    That  construction  was  given,  in  the  cases  already  cited, 

Doe  d.  Comherbach  v.  Perryn  (5)  and  Right  d.  Shortridge  v.  Creher  (6), 

to  devises  much  resembling  the  present,  where  the  intent  was 

collected,  as  it  must  be  here,  from  the  whole  of  the  wills.     The 

remarks  of  Bayley,  J.,  in  the  case  last  mentioned,  are  applicable 

(1)  The  case  was  argued  before  Lord  (2)  1  Co.  Hep.  93  b,  104  a. 

Denman,  Ch.  J.,  Williams,  Coleridge  (3)  1  Ld.  Bay.  203. 

and  Wightman,   JJ.     The  argument  (4)  1  Doug.  264. 

for  the  plaintiff    was    heard  on   Ist  (5)  3  T.  R.  484. 

November;   that  for   the    defendant,  (6)  29  R.  R.  444  (5  B.  &  C.  866). 
und  the  reply,  on  this  day. 
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here.     It  must  be  contended,  on  the  other  side,  that  the  remainder        Dob  d. 

continaed  in  enspense  till  the  death  of   Thomas.     But  such   a  ^^^ 

construction  would   defeat   the  whole  intent  of   the  devisor.     If    Hopkinbon. 

Thomas   had   several  children,  all  of  whom  died  in  his  lifetime 

bat  left  issue  who  survived  him,  then,  according  to  the  defendant's 

construction,  the  remainder  would  not  take  effect  in  favour  of  such 

i^ue :  and,  if  this  happened  also  in  the  case  of  William  and  John, 

the  remainders,  in  all  the  property,  would  go  to  the  sisters  of  the 

devisor,  though  it  appears  that  this  is  to  happen  only  if  all  the 

three  grandsons  "  shall  depart  this  life  without  lawful  *i88ue,  or  if       [  '228  ] 

IhejT  or  any  of  them  shall  leave  lawful  issue  and  such  issue  shall 

depart  this  life  under  the  age  of  twenty-one  years  and  without 

lawful  issue."     Some  stress  will  perhaps  be  laid  upon  the  words, 

in  the  remainder  to  Thomas's  children,  ''as  he  shall  happen  to 

leave ''  '*  at  the  time  of  his  decease."     But  the  whole  will  must  be 

looked  at :  and  it  is  impossible  to  suppose  that  Thomas  and  his 

children  were  to  take  interests  different  in  kind   from  those  of 

William  and  John  and  their  children :  yet,  in  the  event  of  Thomas 

dying  without  children,  his  moiety  is  to  go  to  William  and  John  for 

life,  and,  after  their  deaths,  to  their  lawful  issue  generally,  which 

clearly  would  give  a  remainder  vested  in  the  issue  as  soon  as  it  was 

bom.    Words  having  as  strong  an  aspect  of  contingency  as  these 

have  been  held  to  give  vested  estates,  as  in  Webb  v.  Hearing  (i), 

Bromfield  v.  Crotvder  (2),  Doe  d.  Roake  v.  Noivell  (3). 

Sir  W.  W.  Follett,  Solicitor-General,  contra : 

This  was  an  estate  tail  if  it  was  not  a  contingent  remainder. 
The  latter,  however,  is  clearly  the  true  construction.  The  con- 
tingency is  as  to  the  persons  who  are  to  take.  The  remainder 
is  devised,  not  to  the  child  or  children  of  Thomas  generally,  but  to 
such  as  he  shall  happen  to  leave  at  his  decease.  Therefore,  if  he 
had  a  child  whom  he  did  not  leave  living  at  his  decease,  that  child 
woald  not  take  at  all :  yet,  according  to  the  construction  suggested 
on  the  other  side,  such  a  child,  before  Thomas's  death,  would  have 
had  a  vested  interest,  and  might  *have  disposed  of  it.  As  to  the  [  ^229 1 
expression  "without  lawful  issue,"  in  the  description  of  the  event 
in  ^hich  the  land  is  to  go  to  the  sisters,  it  clearly  means  such 
lawful  issue  as  has  been  before  designated,  namely,  a   child   or 

(1)  Cro.  Jac.  415,  416  (3rd  point).  See  a  case  on  the  same  devise,  in  Dom. 

(2)  8  R.  R.  805  (1  Bos.  &;^P.  N.  R.  Proc.  RandM  v.  Doe  d.  Rinihe,  14  R.  R. 
313).                                         *  448  (5  Dow,  202).   Alao  Doe  d,  DoUet/Y, 

(3)  14  R.  R.  445  (1  M.  &  S.  327).  Ward,  48  R.  R.  599  (9  Ad.  &  El.  582). 

B.B. — VOL.  Lxrv.  81 
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DoEd.       children  living  at  the  death  of  the  tenant  for  life;  if  not,  the 
f,,  limitation  would  be  on  an  indefinite  failure  of  issue.     The  cases 

HoPKiNsoN.  ^ijg^  ^j.g  inapplicable.  In  Doe  d.  Coviberbach  v.  Perryn  (i)  and 
Right  d.  Shortridge  v.  Creber  (2)  the  remainders  were  limited  to  the 
children  generally,  and  not  confined,  as  here,  to  such  as  should  be 
living  at  the  death  of  the  tenant  for  life.  It  will  be  found  that, 
where  words  of  contingency  have  been  construed  as  giving  vested 
estates,  the  apparent  uncertainty  has  been  as  to  the  event ;  here 
the  uncertainty  is  as  to  the  party  to  take.  That  explains  Bromjield 
V.  Crowder  (3)  and  Doe  d.  Roake  v.  Nowell  (4) :  the  argument  in  the 
former  case  turned  on  the  meaning  of  the  word  "if."  In  Luddinffton 
V.  Kime  (5)  and  Doe  d.  Brown  v.  Holme  (6)  the  remainders  were  held 
to  be  contingent. 

(Coleridge,  J. :  Have  not  both  those  decisions  been  questioned  ?) 

It  has  been  doubted,  and  justly,  whether  there  were  not  estates  tail 
in  those  cases :  but  no  objection  has  been  made  to  the  decision  that  the 
remainders,  if  remainders  at  all,  were  contingent  and  not  vested. 

B.  Andrews,  in  reply  : 

In  Doe  d.  Brown  v.  Holme  (6)  the  uncertainty  was  whether  heirs 
male  or  female  should  take. 

Cur.  adv.  rult. 

[  230  j       Lord  Denman,  Gh.  J.,  in  the  vacation  after  this  Term  (December  5th), 
delivered  the  judgment  of  the  Court  : 

The  question  in  this  case  arose  on  a  devise  in  the  will  of  Sarah 
Skelton.  After  a  devise  of  a  life  interest  to  her  two  grandsons, 
Thomas  and  William  Hopkinson,  in  equal  moieties,  the  will 
proceeds  thus.  **  And,  after  their  decease,  I  give  the  moiety  of  the 
said  Thomas  of  and  in  such  my  real  estates  to  such  child  or 
children  as  he  shall  happen  to  leave,  lawful  issue,  at  the  time  of  his 
decease,  and  to  their,  her  or  his  heirs  and  assigns  for  ever,  to  take 
in  equal  shares,  if  more  than  one."  The  testatrix  died  in  October, 
1816,  leaving  William  and  Thomas  surviving.  At  her  death 
Thomas  had  one  daughter,  who  died  unmarried  in  1821.  In 
February,  1818,  Elizabeth,  another  daughter  of  Thomas,  and  the 
lessor  of  the  plaintiff,  was  born.     In  Trinity  Term,  1827,  the  two 

(1)  3  T.  E.  484.  (4)  14  B.  B.  445  (1  M.  &  S.  327). 

(2f)  6  B.  &  C.  866.  (5)  1  Ld.  Bay.  203. 

(3)  8B.E.805(lBo8.&P.N,B.313).  (6)  2  W.  Bl.  777. 
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brothers  suflfered  a  recovery,  with  double  voucher,  of  the  lands       DoRd. 
devised,  in  order  to  defeat  all  estates  tail  and  contingent  remainders  r. 

therein,  created  by  the  will  of  Sarah  Skelton.    Thomas  died  in  1828,    Hopkisbon. 
having  disposed  of  all  his  estates  ;  and  a  formal  entry  was  made  in 
Xovember,  1841,  to  avoid  the  operation  of  the  recovery.     The  ques- 
tion was  agreed  to  be,  whether  the  remainder  to  the  children  of 
Thomas  was  contingent  until  his  death,  or  vested  on  the  birth  of 
one,  with  a  liability  to  open  and  let  in  any  after-born  child.     This 
latter  construction  was  contended  for  by  the  lessors  of  the  plaintiff; 
and,  if  it  be  the  correct  one,  it  is  admitted  the  recovery  has  not 
barred  her  estate.     If  the  will  had  stopped  with  the  devise  above 
stated,  it  would  have  been  impossible  to  resist  the  clear  efiEect  of 
the  words.     Nothing  then  could  have  vested  till  at  least  the  decease 
of  Thomas.     But  it  is  a  well  known  and  most  sound  rule,  that  we 
must  give  effect  *to  the  intention  of  a  testator,  and  seek  to  find  it  in       [  *23i  ] 
each  part  of  his  will  by  reference  to  the  whole.     Now,  looking  to 
the  whole  will,  the  intention  of  the  testatrix  is  quite  clear.    Thomas 
and  William,  and  their  lawful  issue  and  the  heirs  of  them,  were  the 
first  objecti»  of  her  bounty  in  their  respective  moieties.     If  either 
Thomas  or  William  should  die  without  issue,  John  (another  grand- 
son) was  to  be  substituted  in  all  respects  as  to  the  moiety  of  him  so 
dying.    And,  if  both  Thomas  and  William  should  die,  neither  of 
them  leaving  issue,  the  whole  was  to  go  to  John  for  a  similar  estate. 
If  all  three  should  die  without  lawful  issue,  or,  they  leaving  lawful 
issae,  such  issue  should  die  under  twenty-one  and  without  lawful 
issue,  then  the  estate  was  to  go  over  to  the  two  sisters  of  the  testa- 
trix in  fee.     This  being  the  general  intention,  and  it  being  admitted 
on  both  sides  that  the  words  are  such  as  make  the  estates  of  the 
first  takers  estates  for  life  only,  we  cannot  but  see  that  the  construc- 
tion of  the  defendant's  counsel  goes  to  defeat  it  in  almost  every  link 
in  the  chain.     According  to  this,  Thomas  might  have  issue  who 
should  die  in  his  lifetime  leaving  issue,  and  yet  his  moiety  may  go 
over  to  John,  and  such  issue  would  be  barred.     What  is  true  of 
Thomas  alone,  will  be  so  of  Thomas  and  William  and  John, — the 
remoter  object  in  the  mind  of  the  testatrix  will  come  in  with  his 
issue  to  the  whole,  to  the  exclusion  of  the  descendants  of  the  two 
vho  are  nearer.     Nay,  it  may  happen  that  the  descendants  of  the 
sisters,  who  were  evidently  intended  not  to  take  unless  the  whole 
lineal  stock  is  exhausted,  may  come  in  while  the  grandchildren  of 
Thomas  and  William  are  in  being,  and  this  though  the  estates  to 
the  sisters  are  expressly  given  in  case  it  shall  happen  "  that  all 
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Doe  d.       three  of  them  my  grandsons  ^shall  depart  this  life  without  lawful 
r.  issue,  or  if  they  or  any  of  them  shall  leave  lawful  issue  and  such 

^^'l^lo^?^  issue  shall  depart  this  life  under  the  age  of  twenty-one  years  and 
without  lawful  issue."  If  we  understand  the  words  in  the  sense 
given  them  by  the  plaintiff's  counsel,  these  inconsistencies  will  be 
avoided.  The  jBstate  of  each  child  will  vest  at  its  birth,  and  open  to 
let  in  after-born  children.  Many  cases  were  cited  in  the  argument, 
but  none  precisely  in  point:  it  is,  therefore,  unnecessary  to  examine 
them  here  in  detail.  We  consider  this  will  on  its  own  particular 
limitations,  and  by  the  apphcation  of  familiar  principles.  Oar 
judgment,  therefore,  is  for  the  lessor  of  the  plaintiff. 

Judgment  for  the  plaintif  (l). 


Aor.  14. 


1843.  GEOKGE  CLIPSHAM  v.  STEPHEN  VEKTUE 


AND   HORATIO  VERTUE. 


[  26">  ]  (5  Q.  B.  265—273 ;  S.  0.  13  L.  J.  a  B.  2 ;  8  Jur.  32.) 

By  charter-party  between  plaintiff,  owner  of  a  ship,  and  defendants,  it 
was  agreed  that  the  ship  should  load  from  defendants*  agent  at  Nantes  a 
full  cargo,  and,  being  loaded,  forthwith  proceed  to  London,  and  deliTer  the 
cargo  on  being  paid  freight  upon  unloading  and  delivery,  tweuty-five 
running  days  being  allowed  for  loading  and  discharging  at  Nantes  and 
London,  with  penalty  for  demurrage  beyond. 

A  declaration  in  assumpsit  set  out  the  charter-party,  and  averred  that  the 
vessel  arrived  at  Nantes,  whereof  defendants'  agent  there  had  notice ;  that 
the  ship  was  ready  to  load  the  cargo,  and  defendants*  agent  was  requested, 
during  the  running  days,  to  load  it,  and  plaintiff  was  ready  to  detain  the 
ship  on  demurrage  over  those  days :  but  defendants  refused  to  load. 

Plea  that,  after  the  making  the  charter-party  and  before  proceeding  to 
Nantes,  the  vessel  proceeded  to  Newcastle,  contrary  to  the  intent  of  the 
charter-party,  and,  by  reason  thereof,  arrived  at  Nantes  a  long  and 
unreasonable  time  after  the  time  at  which  she  would  have  arrived  at 
Nantes  had  she  sailed  direct  according  to  the  intent  of  the^charter-party- 

Held  bad,  on  demurrer,  for  not  showing  that  the  delay  frustrated  the 
object  of  the  voyage. 

Assumpsit.  The  declaration  alleged  that  heretofore,  to  wit  on 
May  28th,  1842,  by  a  charter-party  then  made  and  entered  into  by 
and  between  plaintiff  (therein  described  as  master  of  the  ship  called 
the  Emhlem,  of  &c.,  then  bound  to  Nantes)  and  defendants,  bearing 
date,  to  wit  &c.,  it  was  agreed  between  plaintiff  and  defendants  that 
the  said  ship,  being  tight,  staunch,  &c.,  should  load  from  the 
agents  of  the  defendants  at  Nantes  a  full  cargo  of  wheat  and  flour,  &c., 
not  exceeding  what  she  could  reasonably  stow  &c.,  and,  being  so 

(1)  See  resting  v.  AlUn,  12  M.  &  W.  279. 
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loaded,  should  forthwith  proceed  to  ^London,  or  so  near  thereunto  as     Clipshah 
she  might  safely  get,  and  deliver  the  same  on  being  paid  freight      vebtub.' 
3«.  per  quarter  for  wheat,  Sec, ;  the  act  of  God,  the  Queen's  enemies,       [  •266  ] 
fire  and  all  and  every  other  dangers  and  accidents  of  the  seas,  rivers 
and  navigation,  of  whatever  nature  or  kind  soever,  during  the  said 
voyage,  always  excepted ;    the  freight  to  be  paid  on  unloading  and 
right  delivery  of  the  cargo,   one   half  in   cash  &c. ;  twenty -five 
ranning  days  to  be  allowed  the  defendants  (if  the  ship  was  not 
sooner  dispatched)  for  loading  the  said  ship  at  Nantes  and  dis- 
charging at  London,  and  the  days  on  demurrage,  over  and  above 
the  said  laying  days,  at  21.  per  day  penalty  for  non-performance  of 
that  agreement:  1001.  cash  for  ship's  use  to  be  advanced  at  Nantes 
by  defendants'  agents,  if  required ;   and  free  of  lighterage,  if  any. 
And  the  said  charter-party  being  so  made  as  aforesaid,  afterwards, 
to  wit  on   &c.,   in  consideration  thereof,  and  that  plaintiffs,  &c. 
imutnal  promises  to  perform  the  charter-party) :   That  defendants, 
to  wit  by  their  memorandum  by  them  indorsed  on  the  charter- 
party,  ordered  and  directed  plaintiff  to  apply  at  Nantes  aforesaid  to 
certain  persons  therein  described  as  Messrs.  Thibeau,  freres,  to  wit 
as  the  agents  of  defendants  in  that  behalf :    That  the  said  ship 
before  and  at  the  time  of  the  making  of  the  charter-party  was,  and 
thence  continually  hitherto  hath  been,  tight,  staunch,  &c.,  and 
fitted  for  the  voyage  in  the  charter-party  mentioned ;  and,  being  in 
such  condition  &c.,  the  said  ship  did   afterwards,  and  after  the 
making  of  the  charter-party,  and  in  performance  thereof,  to  wit 
16th  June,  1842,  proceed  to  Nantes  aforesaid ;   and  the  said  ship 
afterwards,  to  wit  26th  July,  1842,  arrived  at  Nantes  aforesaid ; 
whereof  the  *said  persons  so  described  in  the  said  memorandum  of      [  *267  ] 
the  defendants  as  Messrs.  Thibeau, /rcT««,  the  said  last  mentioned 
persons  then  being  the  agents  of  the  defendants  at  Nantes  afore- 
said, within  the   true  intent  &c.  of  the  charter-party,  then  had 
notice.    And,  being  so  arrived  &c.,  the  said  ship  afterwards,  to  wit 
6th  August,  1842,  was  ready  to  load  her  cargo  in  the  char^.er-party 
mentioned  within  the  true  intent  &c.  and  meaning  of  the  charter- 
party  ;  and  the  said  running  days  in  the  charter-party  mentioned 
then  commenced  :  of  all  which  last  mentioned  premises  &c.  (notice 
to  Thibeau,  freres,  &c.,  then  being  agents  of  defendants.)      And 
although  plaintiff  hath  always  performed  and  fulfilled  all  things  in 
the  charter-party  contained  on  his  part  &c.,  and,  at  the  time  of  the 
commencement  of  the  said  running  days,  and  continually  thence- 
forth, to  wit  for  the  full  period  of  the  said  running  days,  was  ready 


486  1848.     Q.  B.     5  Q.  B.  267—269.  [b.b. 

Clipsham  and  willing  to  receive  and  take  on  board  the  said  ship  or  vessel,  at 
'Veetub.  Nantes  aforesaid,  from  the  agents  of  defendants,  upon  the  terms 
and  conditions  in  the  charter-party  in  that  behalf  mentioned, 
a  full  and  complete  cargo  of  wheat  &c.,  pursuant  to  the  charter- 
party  in  that  behalf,  and  proceed  therewith  to  London,  and  deliver 
the  same  as  in  the  charter-party  mentioned,  on  being  paid  freight 
at  the  rate  and  in  the  proportion  in  the  charter-party  in  that  behalf 
mentioned,  whereof  &c.  (averment,  as  before,  that  the  agents  had 
notice),  and  Messrs.  Thibeau,  freres,  were  then  and  oftentimes 
within  the  said  running  days  requested  by  plaintiff  to  load  such 
cargo  on  board  of  the  said  ship  at  Nantes  aforesaid,  pursuant  to  the 
charter-party;  and  although  plaintiff  was  ready  and  willing  to 
permit  defendants  to  detain  the  said  ship  or  vessel  on  demurrage 
[  *268  ]  over  and  above  the  said  laying  days  upon  the  "^terms  and  conditions 
in  the  charter-party  &c.,  whereof  the  said  agents  of  defendants 
then  had  due  notice,  and  of  all  which  premises  the  defendants  then 
had  notice :  yet  defendants,  not  regarding  &c.,  but  contriving  &c., 
did  not  nor  would,  within  the  said  running  days  in  the  charter- 
party  mentioned,  or  at  any  other  time,  load  on  board  the  said  ship 
at  Nantes  aforesaid  a  full  cargo  of  wheat  &c.,  pursuant  to  the 
charter-party  in  that  behalf,  or  any  wheat  &c.,  but  wholly  neglected 
and  refused  so  to  do,  and  then  wholly  refused  to  load  any  cargo  on 
board  the  said  ship  pursuant  to  the  charter-party  in  that  behalf. 
By  means  of  which  said  several  premises  &c.  (damage  to  plaintiff 
by  loss  of  freight,  and  from  expenses  in  endeavouring  to  procure 
another  cargo) ;  and  also,  by  reason  of  the  premises,  the  said  ship 
of  plaintiff  was  forced  and  obliged  to  sail,  and  did  sail,  back  from 
Nantes  aforesaid,  to  wit  to  London  aforesaid,  without  any  cargo. 

Plea  8.  That  the  charter-party  was  made  and  entered  into  by 
plaintiff  and  defendants  at  London  aforesaid ;  and  that  the  said 
vessel  was,  at  the  time  of  the  making  of  the  charter-party,  lying  in 
the  port  of  London ;  that,  after  the  making  of  the  charter-party, 
and  before  the  said  vessel  set  sail  or  proceeded  upon  the  said  voyage 
to  Nantes  aforesaid  in  pursuance  of  the  charter-party,  to  wit  on 
29th  May,  1842,  plaintiff  wrongfully,  and  without  the  knowledge  or 
consent  of  defendants,  set  sail  with  the  said  vessel  upon  another 
and  a  different  voyage  from  the  said  voyage  to  Nantes  aforesaid,  to 
wit  upon  a  voyage  from  the  port  of  London  aforesaid  to  the  port  of 
Newcastle  in  England,  and  proceeded  with  the  said  vessel  upon  the 
said  last  mentioned  voyage ;  and  afterwards,  to  wit  3rd  June,  1842, 
[  •269  ]      arrived  at  Newcastle  aforesaid,  *and  remained  with  the  said  vessel  at 
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Newcastle  aforesaid  for  a  long  space  of  time,  to  wit  twenty-three  clipsham 
days,  for  other  and  different  purposes  than  the  said  voyage  in  the  vebtue. 
charter- party  mentioned,  to  wit  for  the  purpose  of  chartering  and 
engaging  the  said  vessel  to  other  persons  than  the  defendants  upon 
a  voyage  from  Newcastle  aforesaid  to  other  places  than  Nantes,  in 
parts  l>eyond  seas,  and  back  to  Newcastle  aforesaid ;  which  said 
sailing  and  proceeding  to,  and  remaining  at,  Newcastle  aforesaid 
were  contrary  to  the  form  and  effect  and  true  intent  and  meaning 
of  the  charter-party,  and  a  breach  thereof  on  the  part  of  the  plain- 
tiff :  by  reason  of  which  said  sailing  and  proceeding  to,  and  remain* 
ing  at,  Newcastle  aforesaid,  the  said  vessel  was  prevented  from 
arriving,  and  did  not  arrive,  at  Nantes  aforesaid  as  in  the  declara- 
tion mentioned  within  a  reasonable  and  proper  time  in  that  behalf 
after  the  making  of  the  said  charter-party ;  but,  on  the  contrary 
thereof,  the  said  vessel  arrived  at  Nantes  aforesaid  a  long  and 
unreasonable  time,  to  wit  thirty-eight  days,  after  the  said  vessel 
would  have  arrived  at  Nantes  according  to  the  usual  length  of  the 
voyage  from  London  aforesaid  to  Nantes  aforesaid  if  the  said 
vessel  had  sailed  direct  from  London  aforesaid  to  Nantes  aforesaid 
according  to  the  true  intent  and  meaning  of  the  charter-party. 
Verification. 

Demurrer,  assigning  for  cause  that  the  plea  neither  denies  nor 
confesses  and  avoids  the  promise  in  the  declaration  mentioned; 
that  the  plea  amounts  to  the  general  issue,  or  to  a  traverse  of  the 
averments  in  the  declaration ;  and  that,  although  the  plea  is 
pleaded  in  confession  and  avoidance  of  the  promise  &c.,  yet 
the  plea  does  not  set  forth  matters  sufficient  to  discharge 
♦defendants  from  the  performance  of  their  promise  in  the  i  *2^o  ] 
declaration  mentioned,  as  it  does  not  show  that  defendants  were  by 
the  delay  rendered  unable  to  ship  a  cargo  according  to  the  charter- 
party,  or  that  by  the  supposed  deviation  or  delay  the  object  of  the 
voyage  was  lost. 
Joinder  in  demurrer. 

W.  H.  WatBony  for  the  plaintiff  : 

The  plea  offers  no  answer  to  the  declaration.  The  charter* 
party  contains  no  stipulation  that  the  vessel  shall  sail  at  any 
particular  time,  or  without  delay,  or  in  a  reasonable  time*  If  loss 
has  been  caused  by  her  reaching  Nantes  at  an  unreasonable  time^ 
that  can  be  only  matter  for  a  cross  action.  Mere  delay  does  not 
avoid  the  contract ;  if  it  did,  the  smallest  delay  would  put  an  end 
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Clipsham  to  the  liability  of  the  defendants.  In  Freeman  v.  Taylor  (i)  the 
Vebtue.  charter-party  contained  a  stipulation  that  the  ship  should  proceed 
"  with  all  convenient  speed ;  "  and,  delay  having  been  caused  by  a 
deviation,  it  was  held  that  the  proper  question  for  the  jury  was, 
''  whether  the  delay  here  was  of  such  a  nature  as  to  have  put  an 
end  to  the  ordinary  objects  the  freighter  might  have  had  in  view 
when  he  entered  into  the  contract."  It  appears  also  from  FillUid 
V.  Armstrong  (2)  that  a  partial  failure  by  one  party  to  perform  the 
contract  on  his  side  does  not  exonerate  the  other  party,  unless  the 
failure  absolutely  destroys  the  object  of  the  contract.  Bornmann 
V.  Tooke  (3)  shows  that  the  plea  here  discloses  no  more  than  a 
ground  of  cross  action  :  M* Andrew  v.  Adams  (4)  is  an  instance  of 
such  an  action. 

t  271  ]  Cleasby,  contra  : 

The  principle  is  as  contended  for  on  the  other  side :  but  the 
failure  shown  in  the  plea  does  go  to  the  root  of  the  contract, 
because  it  appears  that  the  defendants  were  prevented  from  loading 
in  a  reasonable  time,  so  that  no  benefit  has  been  received.  If  any 
cargo  had  been  actually  carried,  and  this  action  had  been  brought 
for  the  freight,  the  plea  would  afford  no  answer,  because  then  some 
benefit  would  have  been  received  by  the  defendants.  But  here  the 
contract  has  not  been  acted  upon  at~  all.  Therefore,  the  principle 
of  Freeman  v.  Tixylor  (o)  applies,  where  the  defendant  was  held  to 
be  exonerated  because  the  object  of  the  voyage  was  substantially 
defeated,  though  the  defendant  had  received  some  benefit  from  the 
outward  voyage ;  a  point  which  does  not  clearly  appear  in  the 
marginal  note  to  the  report.  In  Mount  v.  Larkins  (6)  it  was  held 
that  an  unreasonable  delay  amounted  to  a  deviation,  and  dis- 
charged the  underwriter  by  varying  the  risk.  If  the  contract 
here  had  been  to  arrive  at  Nantes  on  a  given  day,  a  failure  so  to 
arrive  would  have  discharged  the  freighter:  Sliadforth  v.  Higgin  (7); 
but  it  is  implied  in  every  charter-party  that  the  ship  shall  sail  in  a 
reasonable  time.  Touteng  v.  Hubbard  (8)  and  Soames  v.  Lonergan  (9) 
are  instances  of  the  freighter  being  discharged  by  a  delay  sub- 
stantially defeating  the  object  of  the  voyage :    and  the  principle 

(1)  34  B.  R.  647  (8  Bing.  124).  See  (5)  34  R.  B.  647  (8  Bing.  124). 
Benson  v.  Bhnit,  oo  B,  B.  438  (1  Q.  B.  (6)  34  B.  B.  631  (8  Bing.  108). 
870).  (7)  3  Camp.  385. 

(2)  7  Ad.  &  EJ.  557.  (8)  6  B.  B.  791  (3  Bos.  &  P.  291) 

(3)  10  B.  B.  707  (1  Camp.  377).  (9)  26  B.  B.  460  (2  B.  &  C.  564). 

(4)  41  B.  B.  540  (1  Bing.  N.  C.  29). 
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was  distinctly  recognised  in  Harelock  v.  Geddes  (i).     In  Ritchie  v.     clipsham 

Atkinson  (2)  the  owner  of  the  vessel  was  held  entitled  to  recover,      vertub. 

pro  ratdy  though  he  had  contracted  to  ship  a  complete  cargo,  and 

had,  in  fact,  shipped  only  a  short  cargo  :  the  *principle  relied  upon       [  *272  ] 

there  was,  that  freight  in  such  a  case  is  apportionable :  but  here, 

DO  cargo  having  been  put  on  board,  owing  to  the  unreasonable 

delay,  there  can  be  no  apportionment. 

IF-  H,  Watson,  in  reply,  was  stopped  by  the  Court. 

Lord  Dbnman,  Gh.  J. : 

The  plea  is  clearly  bad.  If  issue  had  been  taken  on  the  term 
''unreasonable,"  we  should  have  been  required  to  put  a  con- 
straction  upon  it ;  and  that,  without  further  explanation,  we  have 
nol;  the  means  of  doing.  It  is  quite  possible  that  a  vessel  may 
arrive  in  a  time  which,  in  some  sense  of  the  word,  is  unreasonable, 
and  yet  that  the  freighter  may  derive  benefit  from  the  voyage ;  so 
that  the  principle  laid  down  by  Lord  Ellenborough,  in  Havelock 
V.  Geddes  {3) y  may  apply,  namely,  that  the  plaintiff's  neglect  shall 
not  exonerate  the  defendant,  unless  it  precludes  him  from  making 
any  use  of  the  vessel ;  otherwise,  as  he  says,  the  neglect,  in  that 
case,  to  put  in  a  single  nail  might  have  been  a  breach  of  the 
condition  forthwith  to  make  the  ship  tight  and  strong.  So  this 
plea  might,  in  one  sense  of  the  words,  have  been  supported 
in  evidence,  if  the  slightest  want  of  due  expedition  had  been 
shown. 

WnjjAMs,  J. : 

The  real  question  is,  whether  a  plea,  using  only  such  expressions 
as  this  plea  contains,  can  be  supported.  I  find  no  authority  in  its 
favour:  what  is  an  ''unreasonable'*  time  is  left  matter  of 
speculation.  To  what  extent  the  unreasonableness  went,  whether 
so  far  as  that  the  voyage  was  lost,  or  the  cargo  could  not  be  put  on 
board,  we  are  not  told. 

CoLBRiDOB,  J.  concurred.  [  273  ] 

WlOHTMAN,  J,  : 

The  meaning  of  the  allegation  is  simply  that  the  vessel  did  not 

U)  10  R.  R.  380  (10  East,  555,  564).  (:i)  10  R.  R.  380  (10  East,  555). 

(2)  10  R.  R.  307  (10  East,  295). 
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Clipsham     arrive  so  soon  as  she  might  have  done ;    but  not  that  she  did  not 

Vkktuk.      arrive  in  time  to  enable  the  defendants  to  perform  the  stipulations 

in  the  charter-party. 

Judgment  for  the  jiaintiff. 


1843.  REG.  V.  The  INHABITANTS  of   HUNNINGTON. 

yor.  16.  (o  Q.  B.  273—278 ;  S.  C.  D.  &  M.  357  ;  13  L.  J.  M.  C.  24 ;  8  Jur.  33.) 

[  273  ]  That  part  of  the  pariah  of  Halesoweu  which  lay  in  Shropshire  consdsted 

of  several  townships,  H.,  O.,  and  others,  but  maintained  its  poor  out  of  a 
common  fund,  administered  by  officers  for  the  whole  of  that  part  of  the 
parish.  Afterwards,  in  obedience  to  a  mandamus^  separate  appointments 
of  overseers  were  made  for  the  respective  townships,  and  each  then  main- 
tained its  own  poor.  Before  the  subdivision,  a  pauper  was  settled  in  the 
Shropshire  district  of  Halesowen  by  a  hiring  and  service  in  township  H. : 
Held,  that  he  was  not  therefore  removeable  to  township  H.  as  the  place  oi 
his  settlement,  when  overseers  were  appointed  for  that  place. 

On  appeal  against  an  order  of  two  justices  removing  Elizabeth 
Parker  (the  wife  of  John  Parker,  who  had  deserted  her)  and  her 
children  from  the  parish  of  Rowley  Begis  in  Staffordshire  to 
the  township  of  Hunnington  in  Shropshire,  the  Sessions  confirmed 
the  order,  subject  to  the  opinion  of  this  Court  upon  the  following 
case. 

John  Parker,  the  pauper's  husband,  is  the  son  of  William 
Parker,  and  has  done  no  act  to  gain  a  settlement  in  his  own  right  ; 
but  his  father,  William  Parker,  about  the  year  1790,  hired  and 
served  for  a  year  with  one  Daniel  Hawkeswood  in  the  township  of 
Hunnington,  which  at  that  time  formed  a  part  of  the  parish  of 
Halesowen  in  the  county  of  Salop.  At  the  time  of  such  service, 
and  up  to  the  year  1882,  the  parish  of  Halesowen  consisted  of  the 
said  township  of  Hunnington,  the  township  of  Oldbury,  and  ten 
[  ♦274  ]  other  townships,  all  in  the  *county  of  Salop,  and  three  other  town- 
ships in  the  county  of  Worcester.  The  three  Worcestershire 
townships  had  always  had  separate  overseers  and  supported  their 
poor  and  managed  their  parochial  affairs  apart  from  each  other 
and  the  rest  of  the  parish ;  but  that  part  of  the  parish  of  Halesowen 
which  is  in  the  county  of  Salop,  and  which  consists  of  the  township 
of  Hunnington,  the  township  of  Oldbury  and  the  ten  other 
townships,  formed  a  distinct  district  for  the  maintenance  of  its  poor 
and  all  parochial  matters  up  to  1832,  and  was  known  as  the  parish 
of  Halesowen  in  the  county  of  Salop,  and  for  which  only  one  set  of 
overseers  of   the  poor  were   appointed,  namely  four,  who   were 
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annually  appointed  for  the  whole  of  the  said  last  mentioned  parish,         Rbo. 
and  who,  together  with  the  churchwardens,  made  a  joint  poor  rate,  thb  Inhabi. 
extending  over  the  whole  of  the  said  last  mentioned  parish,  and     hunninc^ 
which  formed  one  common  fund  for  the  general  maintenance  and        "^on. 
rehef  of  the  poor  and  for  the  payment  of  all  parochial  charges  for 
the  said  last  mentioned  parish :  but  each  of  the  said  townships, 
including  Hunnington,   had    their   respective  headborough,   and 
repaired  their  highways  separately.      In  the  year  1882  a  mandamus 
was  obtained  directing  the  justices  of  the  county  of  Salop  to  appoint 
separate  overseers  for  the  township  of  Oldbury  (i) ;   and,  by  the 
same    authority,    in    the    yehr    1834,    separate    overseers    were 
appointed  for  the  remaining  eleven  townships,  including  the  said 
township  of  Hunnington,  from  which  time  separate  overseers  have 
continued  to  be  appointed  for  all  the  said  twelve  townships ;  and 
each  of  the  said  twelve  townships,  from  the  time  of  such  separation, 
has  ^continued  to  maintain  its  own  poor  respectively  as  distinct      [  *275  ] 
and  separate  parishes. 

Upon  the  above  facts  the  Sessions  held  that  the  paupers  were 
settled  in  the  appellant  township,  having  a  derivative  settlement 
from  William  Parker  in  right  of  his  hiring  and  service  in  that 
township  as  above  stated. 

The  question  for  the  opinion  of  the  Court  was,  whether,  upon  the 
before  mentioned  facts,  now  that  the  said  parish  of  Halesowen 
has  ceased  to  maintain  its  own  poor,  and  separate  overseers  are 
appointed  for  the  said  twelve  townships,  the  said  paupers  are 
settled  in  the  said  township  of  Hunnington. 

If  the  Court  should  be  of  opinion  that  the  said  paupers 
were  settled  in  the  said  township  of  Hunnington,  the  order  of 
Sessions  was  to  be  confirmed :  if  not,  the  order  of  Sessions  to  be 
quashed. 

F.  V.  Lee  in  support  of  the  order  of  Sessions : 

The  question  is  whether  Reg.  v.  Tipton  (2)  decides  this  case. 
There  the  pauper  was  born  a  bastard,  in  the  workhouse ;  and  stat. 
54  Geo.  in.  c.  170,  s.  8,  prevented  her  acquiring  a  settlement  in 
Halesowen  township,  where  the  workhouse  was  situate.  Here  the 
pauper  had  a  clear  settlement  in  that  part  of  the  parish  of 
Halesowen  which  now  forms  the  appellant  township.  In  Rex  v. 
0akmere{3),  which  is  cited  in  Reg.  v.  Tipton  (2),  the  facts  supposed 

(1)  Rrx  V.   The  Justices  of  Salop,  3  (2)  61  B.  R.  203  (3  Q.  B.  215). 

B.  k  Ad.  910.  (3)  5  B.  &  Aid.  775. 
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Reg.         to  create  a  settlement  in  Oakmere  occurred  when  it  was  extra- 

The  Inhabi-  parochial,  and  therefore  not  a  place  in  which  paupers  could  be 

TANT8  OF      settled.     Here  the  settlement  was  acquired  in  a  township  forming 

TON.         part  of  the  parish  of  *Hale8owen,  but  entitled,  as  it  now  apjpears, 

[  *2^^  ]       to  have  overseers  of  its  own.     The  importance  of  this  distinction 

appears  from  the  judgment  of  Lord  Denman,  Ch.  J.  in  Rex  v. 

Oldbury  (i),  where  he  cites  the  language  of  Abbott,  Ch.  J.  in  Rex 

V.  Oakmere  {2), 

(Lord  Denhan,  Ch.  J. :  The  real  question  in  Rex  v.  Oldbury  (i) 
turned  upon  an  unreasonable  attempt  to  fix  the  township  of  Oldbury 
with  liability  by  way  of  estoppel,  because  an  order  had  been 
acquiesced  in  by  the  parish  of  Halesowen  before  Oldbury  became  a 
separate  district. 

Williams,  J.  referred  to  Rex  v.  Saighton  on  the  Hill(d),) 

That  case  differs  from  the  present.  There  the  pauper's  original 
settlement  was  extinguished  by  his  acquiring  one  in  Gloverstone : 
but  Gloverstone  then  ceased  to  exist  as  a  township ;  no  overseer 
could  be  appointed  for  it ;  and  there  was  no  person  to  whom  an 
order  of  justices  could  be  directed.  Rex  v.  Croivland  (4)  and  Rex  v. 
Merevall{h),  which  may  be  referred  to,  turned  upon  points  which 
do  not  properly  arise  in  this  case.  In  Reg.  v.  Tipton  (6)  the  Court 
relied  upon  the  precise  words  of  stat.  54  Geo.  III.  c.  170,  s.  3, 
enacting  that,  where  any  person  shall  be  born  in  a  workhouse,  such 
person  shall,  for  the  purpose  of  settlement,  "  be  deemed  and  taken 
to  be  born  in  the  district,  parish,  township  or  hamlet,  by  whom  the 
mother  of  such  person  was  sent  to,  and  on  whose  account  the 
mother  of  such  person  was  received  and  maintained  in  such  house." 
That,  in  strictness,  was  the  parish  of  Halesowen.  Where  a  district 
consists  of  vills,  each  of  which  may  have  its  own  overseers,  the 
[  •277  ]  right  to  a  settlement  in  each  of  such  vills  attaches  *retro8pectively 
from  the  time  when  overseers  are  actually  appointed. 

(CoLEBiDGE,  J. :  The  argument  for  the  appellants  would  sho^ 
that  there  can  be  no  right  of  settlement  in  any  of  these  townships 
of  an  earlier  date  than  1832  or  1834.) 


That  is  the  consequence. 


(1)  4  Ad.  &  El.  167.  (4)  8  B.  &  C.  711. 

(2)  5  B.  &  Aid.  775.  (5)  Burr.  S.  C.  661. 

(3)  2  B.  &  Aid.  162.  (6)  61  B.  B.  203  (3  a  B.  215). 
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Corbet^  contra :  Kbg. 

t, 
lleq.  V.  Tipton  (i)  was  not  argued  merely  on  the  construction  of  The  Ixhabi- 

*  TANTB  OP 

Stat.  54  Geo.  III.  c.  170 ;  nor  was  the  question  put  on  that  ground  Hunkino- 
only  in  the  judgment  of  the  Court.  The  principle  on  which  that  "^^^^ 
decision  mainly  rests,  and  which  governs  the  present  case,  is,  that 
a  settlement  can  depend  only  upon  the  state  of  things  which  existed 
when  the  settlement  was  gained.  The  more  recent  arrangements 
cannot  relate  back  in  the  manner  contended  for.  (He  was  then 
stopped  by  the  Court.) 

Lord  Denman,  Ch.  J.: 

The  principle  we  acted  upon  in  Reg.  v.  Tijptonii)  must  decide 

this  case.      In  Rex  v.  Saightwi  an  the  Hill  (2)  this  Court  decided 

that,  although  the  settlement  in  the  last  place  of  residence  was 

extinct  by  the  destruction  of  the  township,  that  did  not  prevent  the 

extinction  of  the  settlement  previously  acquired;   and  so,   here, 

though  the  pauper  can  no  longer  be  settled  in  Halesowen,  it  is 

impossible  to  say,  without  overruling  former  cases,  that  she  can  be 

settled  in  any  of  the  townships  into  which  the  parish  has  lately 

been  divided.     In  Rex  v.  Oldbury  (a)  I  perhaps  relied  too  much  on 

J»exv.  Oakruere  (4).    The  argument  of  Abbott,  Ch.  J.  there  may  be 

too  subtle.      He  says :    ''  this  is  not  like  the  case  of  a  modern 

appointment  of  overseers  *to  places  that  formerly  had  no  such       [  '278  ] 

officers ;  because  all  such  places  must  have  been  vills  from  time 

immemorial,  and  consequently  under  a  legal  obligation  to  maintain 

their  poor,  and  possessing  a  legal  right  to  the  appointment  of 

officers,  and  by  such  appointment  to  remove  persons  under  the  same 

circumstances  as  other  townships  or  parishes  might  do."     But, 

supposing  it  correct  to  say  that  the  places  must  have  been  vills  from 

time  immemorial,  it  may  be  questioned  whether  the  right  to  an 

appointment  of  officers  is  sufficient  for  the  argument,  unless  officers 

were  actually  created.     In  the  present  case,  whatever  inconvenience 

may  follow,  I  am  of  opinion  that  no  settlement  can  be  claimed  in 

Hunnington. 

WuiUAMS,  J.: 

This  question  was  decided  by  a  deliberate  judgment  of  the  Court 
in  Reg.  v.  Tipton  (i).  There  we  held  that  the  settlement,  whether 
acquired  locally  in  the  township  of  the  borough  of  Halesowen  or  in 

(1)  61  B.  E.  203  (3  a  B.  215).  (3)  4  Ad.  &  El.  167. 

(2)  2  B.  &  Aid.  162.  (4)  6  B.  &  Aid.  773. 
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Bkg.         any  other  of  the  townships,  was  in  fact  a  settlement  in  the  parish, 
Thb  isHABi-  and  could  not,  after  the  subdivision,  be  referred  to  one  of  the  town- 
HtxITiKc;.     fillips  i^  particular. 


TON. 


[279] 


Coleridge,  J. : 

If  the  matter  were  now  open,  I  should  wish  to  hear  it  more  fully 
argued:  but  we  cannot  support  this  order  of  Sessions  without 
overruling  Reg.  v.  Tipton  (i).  I  therefore  think  that  it  must 
be  quashed. 

WlOHTMAN,   J. : 

There  is  some  difference  in  circumstances;  but  the  principle 
of  that  case  and  of  this  is  the  same. 

Order  of  Sessions  quashed  (2). 


1843.  EEG.  V.  THOMAS  BAMBER  the  Youngek. 

Aov.  15. 

(In  Error.) 


(5  Q.  B.  279—287  ;  S.  C.  D.  &  M.  367 ;  13  L.  J.  M.  C.  13.) 

On  indictment  for  non-repair  of  a  highway,  alleging  liability  raUfttr 
tmurcPy  it  appeared  by  special  verdict :  That  defendant  held  lands  adjoining 
the  sea ;  that  an  ancient  highway  had  passed  over  the  said  lands,  and  that, 
from  time  immemorial,  except  as  after-mentioned,  defendant  and  those 
whose  estate  &c.  had  restored  and  repaired  so  much  of  the  way  as  passed 
oyer  the  said  lands  :  that  the  sea  had  from  time  to  time  encroached  upon 
the  said  highway,  so  that  a  portion  of  the  land  over  which  it  went  was 
covered  by  the  sea  and  impassable,  wherefore  defendant  and  his  pre- 
decessors had  from  time  to  time  gradually  removed  the  said  highway,  and 
appropriated  other  parts  of  the  lands  for  the  site  thereof,  so  that  the  public 
had  the  uninterrupted  use  of  it ;  and  that  the  said  road  had  always  b^n 
repaired  by  defendant  and  his  predecessors  as  or  in  lieu  of  so  much  of  the 
said  ancient  highway :  that  the  portion  of  way  now  alleged  to  he  out  of 
repair  was  part  of  the  said  ancient  highway  so  passing  over  the  said  lands 
and  used  by  the  public  as  aforesaid,  though  passing  over  a  different  part  of 
such  lands  from  that  formerly  occupied  by  the  road  and  since  by  the  sea : 
that  in  March,  1842  (before  the  preferring  of  the  indictment)  the  sea 
encroached  upon  the  part  of  the  road  now  complained  of  as  out  of  repair, 
and  rendered  it  ruinous  &c.,  as  in  the  indictment  stated,  and  that  defendant 
has  not  restored  the  same,  but  a  portion  thereof  has,  ever  since  the  said 
month  of  March,  had  the  earth  and  soil  washed  away,  and  is  thereby  made 
impassable :  that  the  residue  thereby  became,  and  is,  too  narrow  for 
passage,  and  now  stands  at  the  edge  of  a  precipitous  bank  seventy  feet 
deep,  and  forming  an  angle  of  forty-five  degrees  to  the  horizon ;  and  that 

(1)  61  R.  R.  203  (3  Q.  B.  215).  at  the  same  time  without  argument,  as 

(2)  Another  case.  Beg.  v.  The  In-      undistinguishable  from  this. 
habiiantd  of  Halesoivefiy  was  decided 
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it  would  cost  a  very  great  sum  of  money  to  make  a  road  over  the  space  last  £bo. 

occupied  by  the  said  highway.  ^* 

Held  that  defendant's  liability  had  ceased :  and,  the  Quarter  Sessions       Bambeb. 
having  given  judgment  for  the  Crown  upon  the  special  verdict,  this  Court 
reversed  the  judgment 

Ebbor  from  the  Lancashire  Quarter  Sessions. 
The  record  set  forth  an  indictment  (November,  1842)  charging 
that,  from  time  whereof  &c.,  there  was  and  yet  is  a  common  and 
public  highway  leading  from  the  hamlet  and  village  of  Blackpool 
in  &c.,  towards  and  unto  the  hamlet  and  village  of  Bispham  with 
Norbreck  in  &c.,  used  for  and  by  all  the  liege  subjects  &c.  with  their 
horses,  carts  and  carriages  &c. ;  and  that  a  certain  part  of  the  said 
highway,  situate  in  the  township  of  Lay  ton  with  Warbreck  in  the 
county  of  Lancaster,  commencing  at  a  certain  gate  in  the  said  road 
there  abutting  &c.,  and  extending  from  thence  in  a  southerly  direc- 
tion within  the  said  township  of  Layton  &c.  for  the  space  of  181 
yards,  and  being  of  the  length  &c.,  and  of  the  breadth  &c.,  on  the 
1st  day  of  June,  1842,  &c.,  was  and  yet  is  very  ruinous,  broken  and 
in  great  decay  *for  want  of  due  restoration,  reparation  and  amend-       [  *2^^  ] 
ment  of  the  same,  so  that  the  liege  subjects  &c. ;   to  the  great 
damage  and  common  nuisance  &c. :  and  that  defendant,  by  reason 
of  his  tenure  of  certain  lands  and  tenements  situate  in  the  said 
township,  called  the  Gyn,  ought  to  restore,  repair  and  amend  that 
part  of  the  highway  aforesaid,  so  as  aforesaid  being  ruinous  &c., 
when  and  so  often  as  there  should  and  might  be  occasion ;  and  that 
he  had  not  repaired.     Plea,  Not  guilty.     The  record  then  stated 
that  the  indictment  was  tried  at  the  Preston  Sessions,  and  the 
following  special  verdict  found. 

"That,  from  time  whereof"  &c.,  **  there  have  been,  and  still 
are  (except  and  subject  as  hereinafter  mentioned),  certain  ancient 
lands  and  tenements  situate  in  the  township  of  Layton  with 
Warbreck  aforesaid  in  the  county  of  Lancaster  aforesaid,  called  the 
Gyn,  being  the  same  lands  and  tenements  in  the  said  indictment 
mentioned,  and  by  reason  of  the  same  Thomas  Bamber  the  younger's 
tenure  whereof  it  is  by  the  said  indictment  supposed  that  he  the 
said  T.  B.  the  younger  ought  to  restore,  repair  and  amend  the  said 
part  of  the  said  highway  so  being  ruinous,  broken  and  in  decay  as 
aforesaid  :  and  the  same  ancient  lands  and  tenements  have  during 
all  the  time  aforesaid  belonged  unto  and  been  holden  by  the  same 
T.  B.  the  younger,  and  those  whose  estate  he  now  hath,  and  at  the 
taking  of  the  said  indictment  had,  of  and  in  the  same,  and  still 
belong  to  and  are  holden  by  the  same  T.  B.  the  younger  (except 
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Rbo.         and  subject  as  hereinbefore  mentioned) :  but  that  the  same  town- 
Bambbr.      ship  o*  Layton  with  Warbreck  adjoins  to  the  sea  coast,  and  is  liable 
to  incroachments  by  the  sea ;  and  that  the  sea  has,  from  time  to 
time  within  living  memory,  made  incroachments  in  and  upon  the 
[  *23i  ]       said  ancient  lands  and  tenements,  and  carried  away  the  soil  *and 
earth  of  the  same,  so  that  part  of  the  space  anciently  occupied  by 
the  said  ancient  lands  and  tenements  was  at  the  time  of  the  taking 
of  the  said  indictment,  and  now  is,  occupied  by  the  sea :  And  that 
there  was  from  time  immemorial,  and  now  is  (except  and  sabject 
as  hereinafter  mentioned),  a  certain  ancient  common  and  public 
highway  leading  and  used  as  in  the  said  indictment  mentioned, 
and  part  whereof  passed  and  passes  over  the  said  ancient  lands  and 
tenements :  and  that  from  time  immemorial  (subject  and  except  as 
aforesaid  and  as  hereinafter  mentioned)  the  same  T.  B.  the  younger, 
and  all  those  whose  estate  he  now  hath,  and  at  the  taking  of  the 
said  indictment  had,  of  and  in  the  said  ancient  lands  and  tenements, 
have  restored,  repaired  and  amended,  and  ought  of  right  to  have 
restored,    repaired    and  amended,   and    he    the    said  T.   B.  the 
younger  ought  now  to  repair  and  amend,  so  much  of  the  same 
highway  as  passed   or   passes   over  the   said  ancient  lands  and 
tenements :  And  that  the  encroachments  of  the  sea  have,  within 
living  memory,  from  time  to  time  extended  unto  and  over  the  said 
ancient  highway,  so  that  a  portion  of  the  land  over  which  the  said 
ancient  highway  went  now  is,  and  at  the  time  of  the  taking  of  the 
said  indictment  was,  covered  by  the  sea  and  impassable ;  wherefore 
those  whose  estate  the  same  T.  B.  the  younger  now  hath  as  afore- 
said have  from  time  to  time  gradually  removed  the  same  ancient 
highway,  and  appropriated  other  parts  of  the  said  ancient  lands 
and  tenements  for  the  site  thereof,  so  as  to  keep  the  same  along 
but  on  the  landward  side  of  the  sea  coast,  and  so  that  the  pubUc 
have  had  the  uninterrupted  use  of  a  road  for  the  purposes  of  the 
said  ancient  highway  :  and  that  the  same  road  hath  always  been 
[  *282  ]      repaired  by  the  *same  T.  B.  the  younger,  and  those  whose  estate 
he  hath   as   aforesaid,   as   or  in  lieu   of   so   much  of  the  said 
ancient  highway  :  And  that  the  said  part  of  the  said  common  and 
public  highway  mentioned  in  the  said  indictment,  supposed  thereby 
to  be  ruinous,  broken  and  in  decay,  was,  at  the  time  when  the  same 
is  by  the  same  indictment  supposed  to  be  ruinous,  broken  and  in 
decay,  and  still  is,  part  of  the  said  ancient  highway  so  going  and 
passing  over  the  said  ancient  lands  and  tenements  called  the  Gyn, 
and  used  by  the  public  as  aforesaid,  though  going  and  passing  over 
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a  different  part  of  the  same  ancient  lands  and  tenements  from  that        Kko. 
formerly  occupied  by  any  part  of  the  said  ancient  road,  and  now      bam^bbb. 
occupied  by  the  sea  as  aforesaid  :  And  that  in  the  month  of  March 
last  the  sea  made  an  encroachment  in  and  upon  the  same  part  of 
the  said  common  and  public  highway  so  supposed  by  the  said 
indictment  to  be  ruinous,  broken  and  in  decay,  and  washed  and 
earried  away  large  quantities  of  the  earth  and  soil  thereof ;  and 
that  the    same  part  of   the   said  common   and  public  highway 
thereby  then  and  there  became  and  was,  and  ever  since  hath  been, 
uneven  and  very  ruinous,  broken  and  in  great  decay  for  want  of  due 
restoration,  reparation  and  amendment  of  the  same,  so  that  the  liege 
subjects  "  &c.  '*  during  the  time  last  aforesaid  could  not  go,  return  " 
dx. ''  with  their  horses,  carts,  and  carriages  along  and  over  the 
same  highway  as  they  ought ''  &c.,  ''  in  manner  and  form  as  in  the 
said  indictment  specified :  And  that  the  same  T.  B.  the  younger 
hath  not  restored  the  same ;  but  that  a  portion  of  the  same  part 
of  the  said  highway  now  has,  and  ever  since  the  said  month  of 
March  last  had,  the  earth  and  soil  thereof  washed  away  by  the  sea, 
and  was  and  is  thereby  made  impassable ;  and  the  ''^residue  of  the       [  *283  ] 
said  road  thereby  became  and  was,  and  is,  too  narrow  for  passage, 
and  was  made  to  stand,  and  now  stands,  at  the  edge  of  a  precipitous 
bank  of  the  depth  of  seventy  feet  or  thereabouts,  and  shelving  down 
to  the  sea  at  an  angle  to  the  horizon  of  forty-five  degrees  or  there- 
abouts :  and  it  would  cost  a  very  great  sum  of  money  to  make  a 
passable  road  over  the  same  space  that  was  occupied  by  such  road 
up  to  the  month  of  March  last.     But  whether  upon  the  whole 
matter"  &c.  "the  said  T.  B.  the  younger  is  guilty"  &c. 

The  record  then  stated  a  judgment  of  the  Court  of  Quarter 
Sessions  that  the  said  T.  B.  the  younger  was  guilty  of  the 
misdemeanors  &c.,  and  that  his  fine  was  set  and  assessed  at  Is,  &c. 
And  on  this  judgment  error  was  assigned,  on  the  grounds  that 
the  indictment  was  not  sufficient  in  law  to  warrant  the  judgment  &c., 
or  to  convict  him  of  the  misdemeanors  &c. :  that  on  examination 
of  the  premises  it  does  not  manifestly  appear  that  the  said  T.  B. 
the  younger  was  or  is  guilty  &c.,  but,  on  the  contrary,  it  appears 
that  he  was  not  nor  is  guilty  &c. :  and  that  judgment  was  given 
against  him,  whereas  he  ought  to  have  been  acquitted.  Joinder 
in  error. 

Cowling,  for  the  plaintiff  in  error,  defendant  below  : 
It  is  difficult  to  collect  from  the  verdict  what  particular  liability 
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Reg.         is  ascribed  to  the  defendant :  but  the  statements,  even  on  the  view 

Bahbeb.      most  adverse  to  him,  do  not  warrant  the  judgment.     First:  the 

indictment  charges  non-repair  of  an  immemorial  highway :  but  the 

verdict  shows  that.no  ancient  highway  existed,  or  at  all  events 

that  the  original  line  of  highway  did  not  exist,  at  the  time  of  the 

[  'zs*  ]  alleged  nonfeasance.  Secondly,  the  verdict  *does  not  show  any 
neglect  of  the  alleged  liability  by  tenure.  The  defendant  is  charged 
as  liable  to  restore,  repair  and  amend  a  certain  line  of  highway 
described  in  the  indictment :  but  the  case  proved  is,  not  that  he  has 
been  bound  to  repair  and  has  formerly  repaired,  but  that  he  has, 
from  time  to  time,  provided  a  new  line  of  way  as  the  sea  has 
encroached  upon  the  old.  The  indictment  is  not  framed  upon  that 
liability ;  and,  if  it  were,  the '  verdict  does  not  show  that  the 
defendant  may  not  have  given  the  public  a  passage  through  some 
other  part  of  his  lands  than  that  lately  rendered  impassable.  The 
liability  on  which  this  judgment  must  be  founded  is  not  that  which 
attaches  to  a  proprietor  bound  to  repair  ratione  tenurce.  That 
relates  only  to  surface  damage ;  here  the  defendant  is  called  upon 
to  restore  sea  banks,  a  duty  which  in  general  is  incumbent  on  the 
level,  and  perhaps  would  have  been  so  under  the  circumstances  here 
stated,  even  if  an  individual  had  been  bound  to  the  ordinary  repair 
of  such  banks:  Rex  v.  IVie  Com  mission  era  of  Sewers  for  Essex  (i). 
In  lieg.  v.  Pmd  (2)  parishioners  were  indicted  for  non-repair  of  a 
highway  which  ran  along  the  top  of  a  quay  on  the  sea  shore: 
part  of  the  quay  had  been  washed  away  by  the  sea,  leaving  a  gap 
which  broke  off  the  communication  ;  and  the  defendants  were 
indicted  for  not  restoring  this.  Maule,  J.,  after  commenting  upon 
the  nature  of  the  alleged  highway,  said :  '*  Whatever  might  be  the 
duty  of  the  parish  as  to  a  road  so  in  existence  and  requiring  repair, 
I  do  not  think  they  are  defaulters  on  this  evidence.  The 
interruption  of  the  passage  is  not  from  the  want  of  repair,  but 

L  *285  ]  from  the  sea  having  washed  away  *the  wall  or  embankment,  and 
there  is  no  longer  any  thing  for  them  to  repair.  I  do  not  think 
they  are  liable  to  rebuild  the  wall."  And  the  defendants  ^^ere 
acquitted.     That  is  substantially  the  same  case  as  the  present. 

Babies,  contra : 

As  to  the  first  objection :  the  highway  is  stated  in  the  indictment 
to  be  immemorial,  but  such  an  averment  is  unnecessary  :  note  (4) 

(1)  2o  E.  R.  467  (1  B.  &  0.  477,  (2)  2  Moo.  &  Bob.  307. 

484). 
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to  Rex  V.  Stoughton  (i) ;  and  there  was  no  need  to  prove  it.     "  In         reo. 

criminal  eases  it  is  sufficient  for  the  prosecutor  to  prove  so  much      bambek. 

of  the  charge  as  constitutes  an  oflfence  punishable  by  law  :  "  Rex  v. 

HoUingberry  (2)  :  and  this  is  exemplified  in  Rex  v.  Jones  (3).     The 

liability  to  repair  a  road  may  be  immemorial,  though  the  road  in 

respect  of  which  the  liability  is  enforced  may  not  be  so.     If  a 

proprietor,  bound  ratione  tenures  to  repair,  has  changed  the  line  of 

road  for  his  own  advantage,  the  condition  on  which  he  holds  his 

land  remains.     But  in  fact  the  ancient  highway  may  be  said,  in 

this  case,  to  continue;  for  ''a  highway  may  be  changed  by  the  act 

of  God ;  and  therefore  it  hath  been  holden,  that  if  a  water  which 

has  been  an  ancient  highway,  by  degrees  change  its  course,  and  go 

over  different  ground  from  that  whereon  it  used  to  run,  yet  the 

highway  continues  in  the  new  channel,  in  the  same  manner  as  in 

the  old :  '*  2  Hawk.  P.  C.  154  (7th  ed.)  B.  1,  c.  76,  s.  4.     This  case 

differs  from  Reg.  v.  Paul  (4).     Here  the  defendant  was  chargeable 

under  the  grant  by  which  he  held ;  and  moreover,  by  the  situation 

of  the  lands,  which  are  described  as  adjoining  the  sea,  and  liable  to  its 

encroachments,  *he  was  the  person  bound,  prima  facie,  to  protect       [  *'^^*'  3 

the  land  against  the  operation  of  the  waves,  and,  if  for  want  of 

such  protection  a  road  had  been  washed  away,  to  restore  it.     Rex 

V.  The  Commissioners  of  Sewers  for  Essex  (6),  and  the  authorities 

there  cited  for  the  defendants.  Com.  Dig.  Sewers  (£  8)  and  2  Bl. 

Comm.  262,  tend  to  show  that  such  is  the  defendant's  liability, 

resulting  from  the  situation  of  his  lands,  unless  he  can  allege  any 

extraordinary  circumstance  in  excuse. 

(WiGHTMAN,    J.:  There  is  no  allegation  on  the  record  that  his 
duty  is  to  keep  the  sea  out.) 

The  situation  of  the  lands  is  described;  and  the  verdict  states 
it  to  have  been  the  defendant's  duty  to  restore,  repair  and  amend 
80  much  of  the  highway  as  passed  over  them. 

(CoLERiDOBy  J. :  Are  not  you  asserting  a  different  kind  of  pre- 
scriptive liability  from  that  stated  in  the  indictment ;  to  repair, 
not  a  particular  highway,  but  a  highway  in  some  direction  or  other, 
as  varied  by  the  action  of  the  sea,  and,  if  the  line  is  altered,  to 
repair  the  new  line  ?) 

(1)  2  Wms.  Saund.  158  a,  6th  ed.  (4)  62  R.  E.  «01  (2  Moo.  &  Bob. 

(2)  4  B.  &  C.  329.  307). 
15J)  2  B.  &  Ad.  611.  (5)  1  B.  &  C.  477. 

82—2 
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Keg.         The  condition  imposed  on  the  defendant  when  he  took  his  land 
Bambkr.      was  to  preserve  the  right  of  passage,  and  not  suffer  it  to  be  impaired 
by  his  default. 

(Coleridge,  J. :  Suppose  all  his  own  land  were  washed  away ; 
would  he  be  bound  to  find  a  passage  in  another  person's  land? 
You  are  dealing  with  a  prescription,  as  to  which  the  law  is  strict. 

WiGHTMAN,  J. :  What  do  you  say  the  defendant  is  at  this  time 
bound  to  do  ?) 

To  replace  the  old  road. 

(WiGHTMAN,  J. :  Do  you  say  he  must  set  out  a  new  portion,  or 
restore  what  has  been  washed  away  ?) 

He  is  bound  to  restore  the  road. 

(Coleridge,  J. :  The  verdict  does  not  show  that  he  has  not  set 
out  a  new  line.) 

[  •287  ]       The  facts  do  not  lead  *to  that  inference.     It  would  be  unjust  that  the 
defendant  should  retain  the  lands  and  be  relieved  from  the  burden. 

Conlingy  in  reply  : 

It  would  be  hard,  on  the  other  hand,  if  he  were  held  subject  to 
the  burden,  when  all  the  land  w^as  washed  away ;  and  the  argument 
for  the  Crown  must  go  to  that  extent.  (He  was  then  stopped  by 
the  Court.) 

Lord  Denman,  Ch.  J. : 

I  think  the  defendant  below  is  entitled  to  judgment.  Both  the 
road  which  the  defendant  is  charged  with  liability  to  repair,  and 
the  land  over  which  it  passes,  are  washed  away  by  the  sea.  To 
restore  the  road,  as  he  is  required  to  do,  he  must  create  a  part  of  the 
earth  anew.  I  do  not  rely  much  upon  the  argument  that  the  ancient 
line  of  highway  has  been  removed.  But  here  all  the  materials  of 
which  a  road  could  be  made  have  been  swept  away  by  the  act  of 
God.  Under  those  circumstances  can  the  defendant  be  liable 
for  not  repairing  the  road  ?  We  want  an  authority  for  such  a 
proposition ;  and  none  has  been  found. 

Williams,  Coleridge  and  Wightman,  JJ.  concurred. 

Judgment  reversed. 
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OLLIVANT    V.   BAYLEY.  i843. 

(5  Q.  B.  288-292 ;  S.  C.  D.  &  M.  373 ;  13  L.  J.  Q.  B.  34.)  I^ot^. 

Plaintiff  was  the  patentee  and  manufacturer  of  a  patent  machine  for  L  -**8  J 
printing  in  two  colours.  Defendant  saw  the  machine  on  plaintifTs 
premises,  and  ordered  one,  plaintiff  undertaking  by  a  written  memorandum 
to  make  him  *'a  two-colour  printing  machine  on  my  patent  principle." 
In  an  action  for  the  price,  defendant  excused  himself  from  liability  on  the 
ground  that  the  machine  had  been  found  useless  for  printing  in  two 
colours. 

The  Judge,  in  summing  up,  told  the  jury  that,  if  the  machine  described 
was  a  known,  ascertained  article,  ordered  by  the  defendant,  he  was  liable, 
whether  it  answered  his  purpose  or  not ;  but  that,  if  it  was  not  a  known, 
ascertained  article,  and  defendant  had  merely  ordered,  and  plaintiff  agreed 
to  supply,  a  machine  for  printing  two  colours,  defendant  was  not  liable 
unless  the  instrument  was  reasonably  fit  for  the  purposn  : 

Held,  a  proper  direction ;  and  the  jury  haying  found  for  the  plaintiff 
under  it,  this  Court  refused  to  disturb  the  verdict  (1). 

Assumpsit  for  goods  sold  and  delivered,  for  work,  labour  and 
materials,  and  on  an  account  stated.  Pleas :  Non  Msumpsit  except 
as  to  20Z. ;  and  a  payment  into  Court  of  20Z.,  which  plaintiff 
accepted.  On  the  trial,  before  Cress  well,  J.,  at  the  last  Summer 
Assizes  at  Liverpool,  the  following  facts  appeared. 

The  plaintiff  was  the  patentee  and  manufacturer  of  a  two-colour 
printing  machine,  which  was  called  "  Ollivant's  Patent  Printing 
Machine."     The  defendant,  a  cotton  printer,  called  at  the  plaintiff's 
premises,  and  said  he  wanted  a  two-colour  machine  with  shafting, 
&c. ;   an  estimate  was    sent    him    the   next  day ;    and  he  after- 
wards called  again   at   the  plaintiff's   and  ordered   a   two-colour 
machine  on  the  plaintiff's  patent  principle,  but  desired  to  have  it 
stronger  than  one  he  had  seen  at  the  plaintiff's  shop.  The  plaintiff 
gave  him  the  following  memorandum  in  writing.     "  I  undertake  to 
make  you  a  two-colour  printing  machine  on  my  patent  principle  " 
(stating  dimensions  and  prices):  ''of  course  it  is  understood  that 
you  do  the  masonry"  &c.      The  machine   was   put  up  on   the 
defendant's  premises,  but  failed,  the  colours  running  into   each 
other  and  spoiling  the  work.    The  defendant's  witnesses  stated  that, 
for  this  reason,  it  was  of  no  use  as  a  two-colour  printing  machine, 
and  that  *the  defect  was  inseparable  from  a  machine  constructed       t  *2^^  J 
as  those  of  the  plaintiff  were.      Chanter  v.  Hopkins  (2)  was  relied 
upon  for  the  plaintiff.     The  learned  Judge,  in  summing  up,  told 
the  jury  that,  if  the  patent  two-colour  printing  machine  was  a 

(1)  See  the  Sale  of  Goods  Act,  1893      (4  M.  &  W.  399). 
(56  &  57  Vict.  c.   71),  s.  14  (1),  and  (2)  4  M.  &  W.  399. 

Chanter  y.   Hopkins,   b\    B.   B.    650 
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Ollivant  known,  ascertained  article,  the  defendant,  having  ordered  one, 
Bayley.  must  pay  for  it,  whether  it  answered  his  purpose  or  not ;  bnt  that, 
if  it  was  not  a  known,  ascertained  article,  and  the  defendant  ordered 
a  machine  for  printing  two  colours,  and  the  plaintiff  undertook 
to  supply  it,  he  could  not  recover  the  price  unless  the  machine 
supplied  was  reasonably  fit  for  the  purpose  for  which  it  was 
ordered."  As  to  the  apparatus  connected  with  the  machine,  he 
left  it  to  the  jury  to  say  whether  it  was  constructed  according  to 
the  defendant's  directions,  and  whether  it  was  reasonably  fit  for 
the  purpose  for  which  it  was  ordered.  The  jury  found  for  the 
plaintiff. 

Worthy  J  in  this  Term  (i),  moved  for  a  rule  to  show  cause  why 
a  new  trial  should  not  be  had,  on  the  ground  of  misdirection: 

It  was  held,  in  Chanter  v.  Hopkins  (2),  that,  if  a  purchaser  has 
ordered  a  known  article,  specifically  pointed  out  by  him,  he  takes  it 
on  his  own  risk ;  but  there  evidence  appeared,  which  is  not  found 
in  the  present  case,  that  the  purchaser  knew  the  nature  of  the 
article  which  he  ordered :  here  the  utmost  proof  on  that  subject 
was  that  the  machine  had  been  openly  exhibited  on  the  plaintifi*s 
premises,  and  seen  there  by  the  defendant.  It  did  not  appear  that 
he  had  ever  seen  it  .tried.  This  case  comes  within  the  principle  of 
[  *290  ]       Broun  *v.  Edgington  (3). 

(Lord  Dbnman,  Ch.  J. :  There  the  plaintiff  was  entitled  to  say 
that  he  did  not  receive  the  thing  he  contracted  for.) 

That  is  so  here. 

(WiGHTMAN,  J. :  The  defendant  had  OUivant's  patent  two-colour 
machine.) 

According  to  the  argument  for  the  plaintiff,  if  a  man  obtains  a 
patent,  a  purchaser  of  the  article  is  liable,  whether  it  answers  the 
purpose  or  not.  Tindal,  Ch.  J.  said,  in  Brown  v.  Edgington  (a) : 
**  It  appears  to  me  to  be  a  distinction  well  founded,  both  in  reason 
and  on  authority,  that  if  a  party  purchases  an  article  upon  his  own 
judgment,  he  cannot  afterwards  hold  the  vendor  responsible,  on  the 
ground  that  the  article  turns  out  to  be  unfit  for  the  purpose  for 

(1)  November    4th.      Before    Lord  (2)  4  M.  &  W.  399. 

Deninan,  Oh.  J.,  Williams,  Coleridge,  (3)  58  B.  R.  408  (2  Man.  &  G.  279). 

and  Wightman,  J  J, 
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which  it  was  required ;  but  if  he  relies  upon  the  judgment  of  the     Ollivant 
seller,  and  informs  him  of  the  use  to  which  the  article  is  to  be      bayley. 
applied,  it  seems  to  me  the  transaction  carries  with  it  an  implied 
warranty,  that  the  thing  shall  be  fit  and  proper  for  the  purpose  for 
which  it  was  designed.'*     The  defendant  there  was  not  the  manu- 
facturer ;   here  the  plaintiff  is   manufacturer  and   inventor.      In 
Shepherd  v.  Pybus  (i),  the  doctrine  *'  that  in  every  contract  of  sale 
there  is  an  implied  warranty,  that  the  article  sold  is  reasonably  fit 
for  the  use  for  which  it  purports  to  be  designed  "  was  fully  recog- 
nised ;  and  the  implication  was  held  to  arise,  though  there  was  an 
express  contract  in  writing.      The   general  doctrine,  which  must 
govern  this  case,  was  laid  down  by  Best,  Ch.  J.  in  Jones  v.  Bright  (2). 
"  If  a  man  sells  an  article,  he  thereby  warrants  that  it  is  merchant- 
able,— that  it  is  fit  for  some  purpose."     "If  he  sells  it  for  a 
particular  purpose,  he  thereby  warrants  it  fit  for  that  purpose." 
"  Reference  has  been  made  to  *case8  on  warranties  of  horses: "  " no       [  •291  ] 
prudence  can  guard  against  latent  defects  in  a  horse  ;  but  by  pro- 
viding proper  materials,  a  merchant  may  guard  against  defects  in 
manufactured  articles ;   as  he  who  manufactures  copper  may,  by 
due  care,  prevent  the  introduction  of  too  much  oxygen :  and  this 
distinction  explains  the  case  of  Bluett  v.  Osboiiie  (3),  in  which  Lord 
Ellenboeough  held,  that  the  defendant "  (plaintiff),  "  who  had 
sold  a  bowsprit,  was  not  responsible  for  a  failure  arising  out  of  a 
latent  defect  in  the  timber." 

(WiGHTMAN,  J. :  The  plaintiff's  undertaking  here  is,  expressly, 
"to  make  you  a  two-colour  printing  machine  on  my  patent 
principle.") 

Still  the  contract  is,  substantially,  to  supply  an  instrument  which 
shall  be  reasonably  fit  for  printing  in  two  colours. 

(WiGHTMAN,  J. :  You  coutoud  that,  if  the  principle  is  not  really 
adapted  to  the  purpose,  he  must  send  something  not  according  to 
the  principle.) 

The  plaintiff  undertakes  that  the  article  provided  on  the  principle 
of  his  patent  shall  be  useful  for  the  purpose  of  printing  in  two 
colours.     At  least  he  is  to  send  something  which  will  so  print.     It 

(1)  3  Man.  &  G.  868.  (3)  18  R.  R,  785  (I  Stark.  N,  P.  C, 

(2)  30  R.  R.  728  (5  Ring.  533).    See      384), 
Snthn  V.  Temple,  12  M.  &  W-  5?. 
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Ollivakt     can  make  no  difference  that  the  article  is  the  subject  of  a  patent ; 
Baylky.      *^g  purchaser  cannot  be  liable  merely  on  that  account  to  pay, 
whether  the  article  be  useful  or  not. 

(Lord  Dbnman,  Ch.  J. :  He  may  have  taken  that  risk  upon  him- 
self, in  ordering  the  particular  article.  He  may  be  supposed  to 
have  examined  it.) 

The  defendant  must  be  taken  to  have  relied  upon  the  skill  of  the 

plaintiff,  not  on  his  own  knowledge. 

Cur.  adv.   rulL 

Lord  Dbnman,  Ch.  J.  now  delivered  the  judgment  of  the  Court. 
[  ^292  ]  After  stating  the  direction  of  the  learned  *Judge  to  the  jury, 

his  Lordship  said : 

We  think  this  direction  was  right ;  and  my  brother  Grbsswsll 
is  satisfied  with  the  verdict :  therefore  there  will  be  no  rule. 

Rule  refused. 


1843.  BOSANQUET  and   Others  v.   WOODFORD   and 

Nor.  20.  ^ 

De^^,  9.  Others. 


[310] 


(5  a  B.  310—322 ;  S.  C.  D.  &  M.  419 ;  13  L.  J.  Q.  B.  93 ;  8  Jur.  242.) 

A  certified  copy  from  the  Stamp  Office  of  the  return  filed  there  by  a 
banking  co-partnership,  under  stat.  7  Oeo.  IV.  c.  46,  ss.  4,  d,  is  evidence, 
under  sect.  6,  that  a  person  named  in  the  return  as  a  partner  was  so  at  the 
time  of  the  jurat,  though  it  be  not  proved  that  the  return  was  delivered 
at  the  Stamp  Office  between  February  28th  and  March  2oth,  and  though 
the  return  itself  contain  no  date  except  that  of  the  jurat,  which  is  not 
between  the  above-mentioned  days,  and  is  much  later  than  March  2oth. 

The  return  was  sworn  to  before  Joseph  Lomer,  who  was  proved  to  be  a 
magistrate  of  Southampton,  but  the  words  of  the  jui-at  were  only  **  Sworn 
before  me  at  the  town  and  county  of  Southampton,  9th  November,  1839. 
Joseph  Lomer  :  "  not  further  stating  the  authority  to  administer  the  oath. 
Held  sufficient. 

Judgment  was  entered  up  by  a  Banking  Company  against  the  public 
officer  of  another  Banking  Company,  under  stat  7  Geo.  IV.  c.  46,  ss.  9, 12 ; 
and  a  sa\  /a.  issued  for  the  purpose  of  having  execution,  under  sect.  13, 
against  individual  members.  One  of  the  alleged  members  obtained  a  rule 
nisi  for  setting  aside  the  warrant  of  attorney :  and  the  Court  thereupon 
ordered  an  issue  to  be  tried,  upon  the  question,  among  others,  whether  the 
shareholders  of  the  latter  Company  were  indebted  to  the  former  in  any  and 
what  sum.  Held,  that  the  defendants  on  such  issue  could  not  object  that 
some  parties  on  the  record  were  members  of  both  Companies. 

The  plaintiffs  were  the  trustees  of  the  London  and  Westminster 
Bank.  The  defendants  were  alleged,  on  the  proceedings  after 
mentioned,  to  be   shareholders  in   the  Southern  District   Bank. 
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The  latter  Bank,  having  become  indebted  to  the  London  and  Bobanqurt 
Westminster  Bank,  gave,  by  their  public  officer  (Graham),  a  Woodford. 
warrant  of  attorney  to  secure  such  debt.  The  London  and  West- 
minster Bank  signed  judgment,  and  moved  in  this  Court  for  a  scire 
facias  against  the  defendant  Woodford  and  other  alleged  share- 
holders (1).  Woodford,  on  January  15th,  1842,  obtained  a  rule  to 
show  cause  why  the  judgment  and  warrant  of  attorney  should 
not  be  set  aside,  and  the  shareholders  of  the  Southern  District 
Bank,  viz.  (naming  those  after- mentioned),  permitted  to  defend  the 
action.  This  Court  made  a  rule  (June  9th,  1842),  the  material 
part  of  which  is  as  follows. 

"  Upon  reading  "  &c.      "  It  is  ordered  that  an  issue  be  tried,  in 
which  issue  the  plaintiffs  in  this  action  shall  *be  plaintiffs,  and       [*^1H 
the  said  James  Woodford,  Ruth  Lacey,  George  King  Whitmarsh, 
Henry  Hills,  James  Young,  Jeremiah  Blake,  Thomas  Powell  and 
Thomas  Graves  shall  be  the  defendants ;  such  issue  to  be  tried  at 
the  next  Assizes  to  be  holden  for  the  county  of  Wilts ;  and  that  such 
issue  shall  be  for  the  purpose  of  trying  whether,  as  regards  the 
said  J.  Woodford,"  &c.,  "  or  any  of  them,  any  Company  or  partner- 
ship  called  the  Southern  District  Banking  Company  was  ever  con- 
stituted.   If  so,  whether  the  said  J.  Woodford,"  &c.,  "  or  any  of 
them,  were  partners  in  the  said  Company.    If  they  were,  whether, 
as  such,  they  are  indebted  to  the  London  and  Westminster  Bank 
in  any  and  what  sum.     And  that  all  costs  shall  abide  the  event 
of  the  said  issue  in  the  same  way  as  if  the  said  issue  was  an  action 
of  tort :  and  that  if  the  plaintiffs  in  the  said  issue  succeed  judgment 
shall  be  given  for  them  on  scire  facias  :  and  that  all  proceedings  on 
mre  facvis  be  stayed  in  respect  of  any  defendant  that  succeeds : 
and,  in  the  event  of  any  difference  arising  respecting  the  said  issue, 
then  that  the  same  be  settled  by  a  Judge  at  chambers."     The  rule 
of  January  15th  to  be  enlarged  until  the  issue  be  determined. 

The  plaintiffs  declared  accordingly  in  assumpsit,  stating,  by  way 
of  inducement,  that  plaintiffs  and  others  carried  on  business  as 
bankers  in  London  under  the  style  of  the  London  and  Westminster 
Bank,  and  that  a  question  arose  ''  whether,  as  regards  the  defen- 
dants  or  any  of  them,  any  Company  or  partnership  called  the 
Southern  District  Banking  Company  for  Hants,"  &c.,  *'  was  ever 
constituted ;  and,  if  it  was,  whether  defendants,  as  regards  the  said 

(1)  See  stat.  7  Geo.  IV.  c.  46,  ss.  9,  520;  Hansford  v.  Bosanqitet,  2  Q.  B. 
12,  13.  And,  as  to  the  practice,  972;  Eardley  v.  Law,  12  Ad.  &  El, 
BoMiuptet  T,  Bamford,  U  Ad.  &  EI.      802. 
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BosANQUET    London  and  Westminster  Bank,  were  partners  in  the  said  Com- 
WooDFORD.    pany ;  and,  if  they  were  such  partners,  whether  they  are  indebted 
to  the  said  Bank."     Issues  were  raised  in  the  usual  form  on  these 
questions. 
r  312  ]  On  the  trial,  before  Cresswell,  J.,  at  the  Wiltshire  Summer' Assizes, 

1842,  the  plaintififs,  in  order  to  prove  that  Ruth  Lacey  was  a 
partner  in  the  Southern  District  Banking  Company,  put  in  a 
certified  copy,  from  the  Stamp  OflSce,  of  a  return  filed  there  on 
behalf  of  the  Company,  under  stat.  7  Geo.  IV.  c.  46,  s.  4,  setting 
forth  (among  other  particulars  required  by  sched.  (A)  of  the  statute) 
the  names  and  places  of  abode  of  the  partners.  The  jurat  was : 
"  Sworn  before  me  at  the  town  and  county  of  Southampton, 
9th  November,  1839.  Joseph  Lomeb  "  (i).  The  return  had  no 
other  date ;  nor  was  any  evidence  given  of  the  time  when  it  was 
delivered  at  the  Stamp  Office  to  be  filed.  The  plaintiffs  proved  that 
Mr.  Lomer  was  a  magistrate  of  Southampton  at  the  date  of  the 
jurat.  BojnjHiSy  Serjt.,  for  the  defendants,  objected  that  the 
certified  copy  could  not  be  evidence  unless  it  were  proved  that  the 
original  had  been  deUvered  at  the  Stamp  Office  within  the  time 
prescribed  by  the  statute ;  and,  further,  that  the  return  was  not 
f  •31.H  J  *Bhown  by  the  jurat  to  have  been  verified  before  a  person  having 
jurisdiction  (2).     The  evidence  was  received. 

It  appeared  that  two  of  the  defendants  were  partners  in  the 
London  and  Westminster  Bank ;  and  on  this  ground  it  was  con* 
tended  at  the  trial  that  the  plaintiffs  could  not  have  a  verdict.  The 
learned  Judge  observed  that  the  defendants  might  be  debtors  to 
the  London  and  Westminster  Bank  within  the  terms  of  the  issue, 
although  the  fact  of  their  being  partners  might  obstruct  the  plain- 
tiffs in  proceeding  at  law  to  recover  the  debt :  and  the  jury,  under 
his  direction,  found  a  verdict  for  the  plaintiffs. 

Bompas,  Serjt.,  in  the  ensuing  Term,  obtained  a  rule  to  show 
cause  why  a  verdict  should  not  be  entered  for  the  defendants  (3)  on 
the  last  objection  ;  or  a  new  trial  had  on  the  ground  of  improper 
reception  of  evidence.     In  this  Term  (4), 

(1)  Prior  returns,   the   last    sworn      first  stated. 

March  8th,    1839,    were    put   in   as  (3)  See  the  judgment,  p.  oil,  pfjft. 

affecting      other      defendants,      and  (4)  The     argument     was      begun, 

objected  to,   but    received.     See  the  November      8th,       and       concluded 

judgment,  p.  511,  post  November  20th.     Before  Lord  Den- 

(2)  Other  returns  were  objected  to  man,  Ch.  J.,  Patteson,  Williams  anj 
pn  this  ^und,  and  on  the  ground  Coleridge,  JJ. 
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Sir  W.  W.  Folletty  Solicitor-General,  Erh  and  Butt  showed    Rosanquet 

r, 
cause :  Woodfobd. 

As  to  the  copy  of  the  return  :  it  came  properly  certified  from  the 

Stamp  Office ;    and  the  Court  will  presume  that  it  was  deposited 

there  at  the  right  *time.   The  fact  does  not  lie  within  the  knowledge       [  *»14  ] 

of  the   plaintiffs.     And   the  enactment  as  to  time  of    deposit  is 

directory  only.     It  is  for  the  public  benefit  that  the  deposit  should 

be  made,  and  should  be  effectual;   therefore,  even  if  the  return 

should  have  been  delivered  in  too  late,  it  would  not  be  deemed  void. 

This  view  of  the  case  is  favoured  by  sect.  18,  which,  in  case  of 

neglect  "  to  cause  such  account  or  return  to  be  renewed  yearly  and 

every  year,  between  the  days  or  times  hereinbefore  appointed  for 

that  purpose,'*  imposes  a  penalty  on  Companies  ''for  each  and 

every  week  they  shall  so  neglect  to  make  such  account  and  return.'* 

The  actual  time  of  deposit  does  not  affect  the  merits  of  this  case ; 

it  is  sufficient  if  the  parties  named  were  partners  at  any  time  in 

the  year  for  which  the  return  was  made.     Sect.  6  directs  that  a 

copy  of  the  return  "so  filed  or  kept  and  registered,"  not   "so 

delivered,"   shall  be  evidence  that  all  persons  named  therein  as 

members  of  the  Company  "  were  members  thereof  at  the  date  of 

such  account  or  return."     The  form  in  sched.  (A),  referred  to  by 

sect.  4,  contains  no  date  but  that  of  the  jurat.      Secondly,  the 

objection  that  some  parties  are  both  plaintiffs  and  defendants  is 

removed  by  stat.  1  &  2  Vict.  c.  96,  s.  1  (i),  passed  to  amend  stat. 

7  Geo.  IV.  c.  46.     And,  the  Court  having  directed  an  issue  between 

the  present  parties,  it  cannot  now  be  contended  that  the  parties  are 

not  proper  ones.      The  question,  whether  the  Southern  District 

Banking  Company  were  indebted  to  the  London  and  Westminster 

Bank,  is  not  affected  by  the  fact  that  some  of  the  plaintiffs  are 

partners  in  both :  the  debt,  which  is  the  subject  of  inquiry,  does 

not  the  less  exist. 

Bompas,  Serjt.,  Croivder  and  Oglef  contra  :  [  sir.  ] 

The  return  could  not  prove  any  persons  named  in  it  to  be  partners, 
except  from  the  time  when  it  was  deposited.  Stat.  7  Geo.  IV. 
c.  46,  s.  18,  shows  how  material  that  time  is  considered  to  the 
regularity  of  other  proceedings.  The  document  filed  is  not  "  a 
copy  of "  **  such  account  or  return  so  filed  or  kept  and  registered  " 
"as  by  this   Act  is  directed,"  unless   it  appear  to   have    been 

(1)  Continued  by  subsequent  statutes,  c.  85,  which  recites  all  the  previous 
and  made  perpetual  by  stat.  5  &  6  Vict.      Acts. 
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BosANQUBT    deposited  within  the  proper  period.     The  yearly  account  of  altera- 

WooDFORD.    tions  in  the  Company,  a  form  of  which  is  given  in  sched.  (B), 

professes  to  state  the  changes  since  the  "  registry  of   the  said 

corporation  or  copartnership  on  the day  of last,"  thus 

treating  the  act  of  registration,  under  sect.  4,  or  (which  is  the  same 
thing)  the  depositing  of  the  annual  return  under  sect.  5,  as  that 
from  which  the  return  dates.  The  words  "at  the  date  of  such 
account  or  return,*'  at  the  end  of  sect.  6,  cannot  mean  the  date  of 
the  jurat.  And,  whether  the  return  have  any  other  date  or  not, 
there  should  at  least  be  proof  when,  in  point  of  fact,  it  was 
deposited.  The  question  when  the  return  becomes  complete  is 
important,  because  it  appears  by  Ex  parte  Preicott,  In  rf 
Phillips  (1)  and  Rawlinson  v.  Nuttall  (2)  that  the  return,  when 
fully  made,  is  conclusive  against  those  whose  names  appear  in  it, 
till  the  next  year. 

(CoLBRiDGB,  J. :  Surely  the  instrument  sent  in  becomes  legally  a 
return  by  being  sworn  to ;  and,  if  so,  the  date  of  the  jurat  is  the 
date  of  the  return.  Otherwise,  if  three  weeks  elapsed  between  the 
jurat  and  the  deposit,  a  person  who  was  a  partner  at  the  date  of 
the  jurat  might  in  the  meantime  cease  to  be  so ;  yet  the  return 
[  ♦816  ]  *would  prove  him  to  be  a  partner  down  to  the  time  when  it  was 
sent  in. 

Pattbson,  J. :  The  forms  in  schedules  (A)  and  (B)  do  not  require 
any  date  but  that  of  the  jurat.) 

The  return  ought  properly  to  be  verified  on  oath  and  deposited  on 
the  same  day.  It  cannot  be  supposed  that  a  return  sworn  on  the 
9th  of  November  is  the  return,  prescribed  by  the  Act,  which  is  to  be 
delivered  between  February  28th  and  March  25th.  The  plaintiff? 
say  that  the  Act,  as  to  this,  is  directory  only  ;  but,  by  the  language 
of  sect.  6,  the  proper  deposit  of  the  original  is  a  condition  precedent 
to  the  admissibility  of  a  copy  as  evidence.  Further,  the  return 
sworn  to  before  Mr.  Lomer  was  defective,  because  the  jurat  did  not 
show  authority  in  him  to  administer  the  oath  :  Christie  y.  Unwin  (3). 
Lastly,  the  jury  in  this  case  could  not  legally  find  that  the  Southern 
District  Banking  Company  was  indebted  to  the  London  and  West- 
minster Bank,  some  persons  being  partners  in  both  establishments: 

(1)  Mont.  &  Chitt.  611.  (3)  11  Ad.  &  El.  373.     ErU,  for  the 

(2)  Cited  in  Ilarwood  v.  Lnu\  7  M.      plaintiffs,  objected  that  this  was  not  a 
fi  W.  904,  point  made  in  moving  for  the  role. 
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Bosanquet  v.  Wray  (i).     It  is  no  sufficient  answer  that  an  issue  on    Bosanquet 
this  point  was  directed  by  the  Court  (2)     *     *     *  Woodpobd. 

Cur.  adv.  vtdt 

Lord  Dbnman,  Ch.  J.,  in  the  vacation  after  this  Term  (December       [317] 
9th),  delivered  the  judgment  of  the  Court  : 

This  was  an  application  to  enter  a  verdict  for  the  *defendants,  or       [  •3i8  ] 
for  a  new  trial.      We   shall  consider  the  latter   branch  of  the 
application  first. 

It  arises  out  of  the  trial  of  certain  issues  directed  by  this  Court, 

of  which  the  first  was,  whether,  as  regards  the  defendants  or  any  of 

them,  a  certain  Company  called  the  Southern  District  Banking 

Company  was  ever  constituted :    and,  if  so,  secondly,  whether,  as 

regards  the  London  and  Westminster  Bank  (the  plaintiffs),  the 

defendants  were  partners  in  the  said  Southern  District  Banking 

Company :   and,  if  so,  thirdly,  whether  they  are  indebted  to  the 

plaintiffs.     And  the  motion  is  made  in  consequence  of  the  admission 

of  certain  evidence  to  prove  the  affirmative  of  the  second  issue. 

That  evidence  was  the  return  of  shareholders  &c.  to  the  Stamp 

OflSce,  in  pursuance  of  stat  7  Geo.  IV.  c.  46,  by  the  Southern 

District  Banking  Company.      And  the  question  is,  whether  those 

returns  were  made  in  conformity  to  the  provisions  of  that  Act,  or 

are  inadmissible  by  reason  of  their  alleged  deviation  therefrom. 

And  this,  of  course,  leads  us  to  the  consideration  of  the  sections  of 

the  Act  on  which  this  question  depends. 

We  would  premise,  however,  that  as  to  three  (the  number 
received  in  evidence  according  to  the  learned  Judge's  notes)  the 
main  objection  prevails :  as  to  two,  there  was  the  additional 
objection  that  the  person  before  whom  they  purported  to  have  been 
sworn  did  not  describe  himself  in  the  jurat  as  such  person  as  is 
required  by  the  Act  to  administer  the  oath.  We  think,  however, 
that  the  substance  of  the  transaction  is  that  the  party  verifying  the 
return  should  be  in  fact,  duly  sworn,  and  that  therefore,  if  the 
party  who  administered  the  oath  really  had  jurisdiction,  those  two 
returns  (so  far  as  this  objection  is  concerned)  were  properly 
received. 

The  principal  object  of  the  Act  in  question  was  to  extend  the       [  3i9  ] 
power  of  corporations  and  copartnerships,  under  certain  restrictions, 

(1)  16  E.  E.  677  (6  Taunt.  597).  ance.      See    now     E.    S.    C,     Ord. 

(2)  The  argument  upon  this  point  is      XLVIIIa.  rr.  8  and  10. — J.  G.  P. 
omitted  as  being  no  longer  of  import- 
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BosAKQUKT    in  carrying  on  the  business  of  bankers.     Before  any  such   cor- 
WooDFORD.    poration  or  Company  shall  avail  themselves  of  the  benefit  of  the 
Act,  they  are  required  to  make  a  return,  in  the  form  of  schedule  (A) 
annexed  to  the  Act,  wherein,  amongst  other  particulars  therein 
mentioned,  are  to  be  contained  ''  the  names  and  places  of  abode  of 
all  the  members  of  such  corporation  or  of  all  the  partners  concerned 
or  engaged  in  such  copartnership,  as  the  same  respectively  shall 
appear  on  the  books  of  such  corporation  or  copartnership."     It  is 
then  provided  that  the  **  amount  or  return  shall  be  delivered  to  the 
Commissioners  of  Stamps,"  and  shall  be  filed,  and  ''an  entry  and 
registry  thereof "  made  in  a  book  to  be  open  to  public  insjiection  on 
payment  of  Is.     It  may  be  observed,  in  passing,  that  the  object  of 
this  (the  fourth  and  principal  section)  obviously  is  to  protect  the 
public,  and  to  facilitate  a  remedy  against  all  persons  composing 
such  corporation  or  copartnership  as  is  therein  described.      It  is 
obvious  also  that  no  time  for  making  this  return  is  specified,  except 
only  that  it  shall  be  done  before  the  corporation  or  partnership 
shall  have  the  benefit  of  the  Act.     Then  follows  the  fifth  section,  ou 
which   the  question  arises:    and  it  is  thereby  enacted  that  such 
account  or  return  shall  be  verified  on  oath  before  any  justice  of 
the  peace  by  one  of  the  public  officers  of  the   corporation  or 
copartnership,  ''and  that  such  account  or  return  shall,  between 
the  28th  day  of  February  and  the  25th  day  of  March  in  every  year," 
be  in  like  manner  delivered  by  such  officer  as  aforesaid  to  the  Com- 
missioners of  Stamps,  to  be  filed  &c.  as  aforesaid :  and,  by  sect.  6,  a 
[  ^320  ]       copy  of  such  account  or  return,  *certified  by  one  or  more  Commis- 
sioner or  Commissioners  of  Stamps  in  the  manner  specified,  shall 
be  admissible  in  evidence  m  proof  (amongst  other  things)  "  that  all 
persons  named  therein  as  members  of  such  corporation  or  copartner- 
ship were  members  thereof  at  the  date  of  such  account  or  return/' 
And  the  objection,  founded,  as  already  observed,  upon  the  fifth 
section,  is,  that  such  account  or  return  is  not  shown  to  have  been 
made  within  the  prescribed  period  (between  the  28th  February  and 
25th  March),  there  being  no  date  in  any  of  the  three  except  of  the 
day  when  the  oath  was  administered   to  the  officer  verifying  his 
return,  and  in  each  case  that  date  is  not  within  that  period.    The 
objection,  therefore,  is  certainly  founded  in  fact ;  but  whether  it 
ought  to  have  excluded  all  these  returns  is  the  question. 

Now  the  substance  of  the  transaction  is  the  return,  by  the  officer 
of  the  corporation  or  copartnership,  of  the  names  of  their  respec- 
tive members.     That  return  is  the  operative  and  binding  thing. 
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The  Commissioners  of  Stamps  have  no  power  of  altering  such    Bosanqubt 
return,  or  means  for  the  purpose.     The  OflSce  of  Stamps  is  a  mere    woodfoud. 
deposit,  where  the  return,  as  it  came,  is  directed  to  remain,  without 
the  possibility  of  variation.     The  date  of  the  account  or  return  is 
the  material  point  of  time.     That  is  to  fix  who  are  and  who  are  not 
members.    No  other  date  for  any  material  thing  to  be  done  is  any 
where  alluded  to :  and,  whenever  it  may  be  returned  to  the  Stamp 
Office,  the  only  material  date  (as  the  sixth  section  declares)  is  that 
when  the  account  or  return  is  made,  which  is  when  the  officer 
verifies  it,  and  can  be  no  other.   We  do  not,  therefore,  think  that  the 
Commissioners  of  Stamps  (who  are  merely  passive  in  the  transac- 
tion and  have  no  authority  to  interfere  as  to  the  *time  or  manner  of      [  *32i  ] 
making  them)  not  having  been  shown  to  have  received  the  returns 
within  the  specified  time  ought,  in  effect,  to  invalidate  them  ;  but 
that  the  clause  in  question  ought  to  be  considered  as  directory 
only.     Seeing,  therefore,  that  they  were   intended,  as  has  been 
already  observed,  to  operate  solely  for  the  information  and  benefit 
of  the  public,  and  to  bind  the  corporation  or  Company  of  copart- 
nership, we  are  of  opinion  that  they  were  properly  received  in 
evidence. 

The  other  object  of  the  motion,  to  enter  a  verdict  for  the 
defendants,  is  attended  with  less  difficulty,  and  is  more  easily 
disposed  of.  We  do  not  rely  upon  a  preliminary  objection  that 
DO  leave  appears  by  the  notes  of  the  Chief  Justice  to  have  been 
reserved  for  the  defendants.  This  part  of  the  motion  proceeds 
upon  the  ground  that,  because  certain  individuals  are  members 
of  each  of  the  contending  Companies,  therefore  no  action  can  be 
maintained  by  the  one  against  the  other ;  and  in  support  of  this 
proposition  the  case  of  Bosanquet  v.  Wray  (i)  and  other  authorities 
to  the  like  effect  were  cited.  But  this  is  not  such  an  action.  It  is 
an  issue  directed  by  this  Court  to  ascertain  certain  facts  with  a 
view  to  ulterior  proceedings ;  and  there  is  no  reason  why  it  may 
not,  for  such  purpose,  vary  the  legal  position  and  rights  of  the 
parties,  as  in  issues  directed  by  the  Court  of  Chancery  is  constantly 
done.  In  such  case  nothing  is  more  usual  than  that  a  special 
direction  should  be  given  not  to  set  up  partnership  or  bankruptcy, 
or  that  a  witness  wholly  incompetent  in  point  of  law  should  be 
examined  upon  the  trial.  And,  in  the  present  instance,  the  third 
issue  is  expressly  directed  to  *try  whether  the  Southern  District  [  •322  ] 
Banking  Company  (the  defendants)  are  indebted  to  the  plaintiffs. 

(1)  16  K.  B.  677  (6  Taunt.  597). 
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BosANQUET    Upon  such  trial  it  is  no  answer  to  say,  supposing  that  with  troth  it 
Woodford.    ^^J  ^^  said,  that  the  plaintiffs  could  not  sue  the  defendants  for  any 
debt.     That  is  not  the  nature  of  the  inquiry. 

Upon  the  whole,  therefore,  we  are  of  opinion  that  the  rule  must 
be  discharged. 

RtUe  discharged. 


i»4H.  WHEELER  V.   BRANSCOMBE. 

Xor.  27. 
(o  Q.  B.  373—380 ;  S.  C.  D.  &  M.  406 ;  13  L.  J.  Q.  B.  83.) 

L  •  '^  J  Replevin.     Avowrj'  for  a  quarter's  rent  in  arrear.     Pleas :  1.  Xon  fetau'i, 

2.  Riens  in  arrere.  Issues  thereon.  Defendant  was  mortgagor  in  pos- 
session, having  mortgaged  to  H.  in  1834.  Defendant,  in  1838,  demised 
the  premises  to  plaintiff  at  an  annual  rent,  payable  quarterly ;  and  in  1840 
he  gave  H.  an  authority  to  receive  the  rent  of  the  premises,  described  as 
occupied  by  plaintiff  and  belonging  to  defendant.  H.  oommunicated  this 
authority  to  plaintiff,  and  gave  him  notice  not  to  pay  rent  to  defendant  bat 
to  H.  Plaintiff  accordingly  paid  several  quarters'  rent  to  H. :  but,  shortly 
before  Michaelmas,  1841,  when  th('  quarter's  rent  mentioned  in  the  avowry 
became  due,  defendant  gave  notice  to  plaintiff  not  to  pay  it  to  H.  but  to 
defendant.  Plaintiff  paid  to  neither ;  and  defendant  distrained.  At  that 
time,  a  small  arrear  of  interest  was  due  from  defendant  to  H.  imder  the 
moi-tgage.     Held, 

1.  That  the  authority  and  payments  of  rent  effected  no  change  in  the 
tenancy,  and  that  the  issue  on  the  plea  of  nati  tenuit  must  be  found  for  tlie 
defendant. 

2.  That  the  issue  on  the  plea  of  rims  in  arrere  must  also  be  found  fur  the 
defendant,  since,  if  the  facts  proved  amounted  to  a  defence,  l^ey  ought  to 
have  been  made  the  subject  of  a  special  plea.    But 

Semhlfy  that  the  facts  did  not  amount  to  a  defence. 

Bbplevin.  Avowry  for  a  quarter's  rent  due  29th  September, 
1841,  from  plaintiff  to  defendant.  Pleas.  1.  Non  tenuit.  2.  That 
no  part  of  the  rent  &c.  was  or  is  in  arrear  in  manner  and  form  &c. 
Issues  thereon. 

On  the  trial,  before  Wightman,  J.,  at  the  Devonshire  Summer 
Assizes,  1842,  it  appeared  that,  in  1838,  the  defendant  demised  the 
premises  mentioned  in  the  avowry  to  the  plaintiff  for  three  years 
certain  from  March  25th  in  that  year,  at  an  annual  rent  of  212., 
payable  quarterly ;  and  that  after  the  expiration  of  the  three  years 
plaintiff  continued  to  occupy  the  premises,  paying  the  same  rent. 
In  1834  the  defendant  had  mortgaged  the  same  together  with  other 
premises  to  one  Hawkins ;  and  in  March,  1840,  the  mortgage  still 
subsisting,  he  signed  and  gave  to  Hawkins  an  authority  to  receive 
the  rents,  as  follows.  '*  I  hereby  authorize  Mr.  John  Hawkins,  of" 
&c.,  "  to  receive  the  rents,  quarterly  or  at  any  other  time  or  times 
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that  he  may  think  proper,  *o£  Mr.  Wheeler  and  Mr.  Eardley,  for 
the  houses  that  they  now  occupy  belonging  to  me,  situate  in 
Torquay."  Hawkins  made  the  plaintiff  acquainted  with  the  terms 
of  this  authority,  and  also,  in  May,  1840,  served  him  with  notice 
not  to  pay  to  Branscombe  "  your  former  landlord  of  the  same ;  he 
having  agreed  that  the  rents  arising  therefrom  shall  in  future  be 
paid  to  me,  or  to  my  order.  J.  Hawkins."  After  this  notice 
plaintiff  paid  his  rent  to  Hawkins  until  a  short  time  before  the 
rent  avowed  for  became  due,  when  the  defendant  directed  the 
plaintiff  not  to  pay  any  more  rent  to  Hawkins,  but  to  pay  it  to 
the  defendant.  The  plaintiff  did  not  pay  the  rent  avowed  for  to 
either  party  ;  whereupon  the  defendant  distrained.  The  jury 
found  that  at  the  time  of  the  distress  a  small  arrear  of  interest 
{28.  6d.)  was  due  to  Hawkins  under  the  mortgage.  The  learned 
Judge  was  inclined  to  think  that  the  pleas  were  not  proved,  but 
permitted  a  verdict  to  be  entered  for  the  plaintiff,  reserving  liberty 
to  move  to  have  the  verdict  entered  for  the  defendant. 

In  Michaelmas  Term,  1842,  Bompas,  Serjt.  obtained  a  rule  nisi 
accordingly. 

Crowder  and  J.  Greenwood  now  showed  cause  : 

There  are  two  questions  in  this  case;  first,  whether,  on  the 
facts,  the  plaintiff  had  any  answer  at  law  to  the  defendant's  claim 
of  rent :  secondly,  whether  the  pleadings  were  sufficient  to  let  in 
Buch  answer.  It  appears  that  the  defendant  had  given  the  mort- 
gagee an  authority  to  receive  the  rent,  and  that  the  plaintiff  had 
assented  to  this  arrangement ;  which  facts  raise  a  sufficient  answer 
to  the  defendant's  claim.  The  authority,  being  coupled  with  an 
interest,  could  not  be  revoked  as  long  *as  any  part  of  the  sum 
secured  by  mortgage  remained  unsatisfied ;  and  the  jury  have  found 
that  2^.  6d.  did  remain  unpaid  for  interest.  The  defendant's  estate 
was  only  that  of  a  tenant  by  sufferance ;  and  the  plaintiff's  tenancy 
to  him  was  only  a  tenancy  sub  modo,  subject  to  the  authority.  The 
mortgagee  had  a  right  to  demand  payment  from  the  plaintiff ;  and 
the  plaintiff  had  a  right  to  pay  the  mortgagee ;  therefore  no  rent 
was  in  arrear  to  the  defendant.  This  case  is  like  Dyer  v.  Bowley  (i) : 
there,  on  pleadings  similar  to  those  now  under  consideration,  and 
arising  out  of  a  distress  in  June,  1820,  for  rent  due  25th  March, 
1820,  it  appeared  that  in  1796  Harcourt  demised  to  Saul,  for  a 
term  of  sixty-eight  years,  premises  which  were  then,  and  to  the 

(1)  2  Bing.  94. 

B.R. — VOL.  LXIY.  33 


Wheeleb 

r. 

Brans- 

COMBB. 
[  ♦474  ] 


[  ♦376  ] 
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Wheelbb  time  of  the  distress,  subject  to  a  mortgage :  in  1808  Saal  assigned 
Brans.  *^^  ''^^^  ^  Northwood,  who  underlet  to  the  plaintiff:  in  1818 
coiiBB.  Harcourt  conveyed  his  reversion  to  Ramsbottom,  under  whom  the 
defendant  made  cognisance :  in  1819  the  mortgagee  gave  the 
plaintiff  notice  not  to  pay  rent  to  any  person  but  the  mortgagee's 
attorney.  Northwood,  who  indemnified  the  plaintiff,  had  paid  the 
rent  to  Harcourt,  but,  at  the  time  of  the  distress,  was  Harcourt's 
general  agent,  and  had  paid  the  interest  on  the  mortgage,  to  the 
amount  of  the  rent  reserved,  from  1816  to  April,  1820 :  none  of 
the  parties  having  recognised  Bamsbottom  as  landlord,  he  stood 
only  in  the  situation  of  Harcourt ;  and  it  was  held  that  the  under- 
tenant might,  under  riens  in  at-rere,  avail  himself  of  the  payments. 
So,  in  the  present  case,  nothing  was  in  arrear  to  the  defendant. 

(Lord  Denman,  Ch.  J.:  Why  not?    The  case  cited  shows  that 
payment  to  the  mortgagee  would    have    been   payment   to  the 
[  ♦376  ]       defendant  so  as  to  support  *the  plea  of  liem  in  arrere. 

Coleridge,  J. :  The  mortgagee  could  have  distrained  only  in  the 
defendant's  name.) 

The  authority,  being  coupled  with  an  interest,  was  irrevocable, 
and  operated  as  an  extinguishment  of  the  original  demand,  so  as 
to  support  the  plea  of  nens  in  arrere.  In  Crowfoot  v.  Gwiuy  (i)  it 
appeared  that,  Streather  being  indebted  to  Solly,  and  Gumey 
indebted  to  Streather,  Streather  requested  Gurney  to  pay  Solly 
whatever  might  be  due  from  Gurney  to  Solly,  which  Gurney 
promised  Solly  to  do  when  the  amount  should  be  ascertained; 
and  it  was  held  that  this  authority  was  not  countermanded  by 
the  bankruptcy  of  Streather  after  the  amount  was  ascertained, 
and  that  therefore  the  debt  did  not  pass  to  Streather's  assignees. 
Aldeeson,  J.  there  rested  his  judgment  on  Hodgson  v.  Anderson  (2), 
where  it  was  held  that,  although  a  creditor  has  a  right  to  insist  on 
payment  to  himself  or  his  appointee,  yet,  having  once  given  an 
order  for  the  payment  of  his  debt  to  a  third  person,  he  has  no 
right  to  revoke  that  order,  provided  there  be  a  pledge  by  the  person 
to  whom  the  authority  is  given  that  he  will  pay  the  debt  according 
to  the  authority.  The  only  question,  then,  on  the  point  now  before 
the  Court  is  whether  the  mortgagee  could  have  sued  the  plaintiff 
for  this  rent :  and  that  question  must  be  answered  in  the  affirmative ; 


(1)  35  R.  R.  557  (a  Bing.  372).     See 
I/ufi'hin<io}i  V.  H^ifivorfh,  48   R.  R.  5:j0 


(9  Ad.  &  El.  375). 

(2)  3  B.  &  C.  842,  853,  854. 
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for  the  authority  had  been  communicated  to  the  plainti£f,  and  he  had 
made  several  payments  of  rent  to  the  mortgagee  on  the  footing  of 
that  authority,  bo  that,  if  the  question  had  been  put  to  the  jury, 
they  must  have  found  that  all  the  parties  assented  to  the  arrange- 
ment.    In   all  the  cases  where   the  person  claiming  under  the 
authority  has  ^failed,  it  has  been  for  want  of   assent  by  one  or 
other  of  the  parties.     In  Gaussen  v.  Morton  (i)  a  copyholder  had 
given  a  power  of  attorney  to  his  creditor  to  appear  for  him  and 
surrender  his  copyhold  to  the  use  of  a  purchaser,  and  to  sell,  and 
receive  the  purchase  money :  this  power  he  attempted  to  revoke  by 
deed  and  notice  to  the  steward  of  the  manor  before  any  surrender ; 
but  the  steward  took  a  surrender  to  the  use  of  a  purchaser  from  the 
creditor :  and  it  was  held  that  the  authority  was  irrevocable,  and 
the  estate  vested  in  the  surrenderee.     And  the  only  reason  why,  in 
WcAson  v.  King  (2),  an  authority  to  a  creditor  to  sell  his  debtor's 
shares  in  a  ship  was  held  to  be  revoked  by  death  was  that  a  person 
could  not  be  authorized  to  act  in  the  name  of  a  dead  man.    In 
Wikon  V.  Coupland  (8),  all  parties  having  assented  to  the  assign- 
ment of  a  debt  for  money  had  and  received,  it  was  held  that  the 
assignee  might  recover  against  the  original  debtor  in  an  action  for 
money  had  and  received.     The  doctrine  is  contained  in  the  words 
of  BuLLBB,  J.  in  Tatlock  v.  Harris  (4) :  *'  Suppose  A.  owes  B.  lOOt., 
and  B.  owes  G.  1002.,  and  the  three  meet,  and  it  is  agreed  between 
them  that  A.  shall  pay  G.  the  lOOZ. ;  B.'s  debt  is  extinguished,  and 
C.  may  recover  that  sum  against  A."     It  follows  that  the  plaintiff 
here  is  entitled  to  recover  if  the  pleadings  are  sufficient  to  let  him 
into  his  case. 

[He  then  argued  that  the  plea  of  riens  in  arrere  was  sufficient  to 
raise  the  defence.] 


Whsrlvr 

9, 

Bbans* 

OOMBB. 


[  •377  ] 


Bompas,  Serjt.,  cotitra  : 

The  tenancy  having  been  created  subsequently  to  the  mortgage, 
the  mortgagee  could  not,  by  merely  giving  notice  to  the  lessee 
and  requiring  the  rent  to  be  paid  to  himself,  make  the  lessee  his 
tenant,  or  entitle  himself  to  distrain  for  arrears  of  the  rent :  Evans  v. 
EUiot  (5) :  and  the  instrument  giving  the  authority  could  not  have 
any  such  affect ;  for  it  asserts  the  tenancy  to  the  mortgagor  ;  and,  if 
the  mortgagee  has  distrained,  he  must  have  made  cognizance  under 


[379  1 


(1)  34  R.  R.  558  (10  B.  &  C.  731). 

(2)  16  R.  R.  790  (4  Camp.  272). 

(3)  5  B.  &  Aid.  228. 


(4)  3  T.  R.  174,  180. 

(o)  48  R.  R.  520  (9  Ad.  &  El.  342). 
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whkklbr     the  defendant  or  avowed  in  bis  name.     (He  was  then  stopped  by 
the  Court.) 


Brans- 
combe. 


Lord  Denman,  Gh.  J. : 

A  tenant  is  often  placed  in  an  awkward  position  when  called 
upon  to  elect  between  conflicting  claimants.     Here  the  tenancy  was 
originally  to  the  mortgagor ;  and  the  instrument  authorizing  the 
mortgagee  to  receive  the  rents  does  not  affect  to  make  any  change 
in    the    tenancy:    the    payment    of    rent   to   him    from    time  to 
time   under  such  an  authority  did  not    create    the    relation   of 
landlord  and  tenant  between  him  and  the  plaintiff.     This  disposes 
of  the  issue  under  non  tenuit.     As  regards  the  plea  of  riens  in  arrere, 
the  evidence  shows  that  rent  was  in  arrear :  if  there  was  such  a 
binding  engagement  between  the  parties,  for  the  payment  of  the 
rent  to  the  mortgagee,  as  would  be  an  answer  to  the  defendant  s 
claim  of  rent  from  the  plaintiff,  that  ought  to  have  been  made  the 
subject  of  a  distinct  plea :  no  case  has  been  cited  showing  that  such 
defence  is  available  under  riens  in  arrere. 

Williams,  J.  concurred. 

[  380  ]       Coleridge,  J. : 

I  am  of  the  same  opinion.  The  documents  show  the  intention 
of  the  parties  not  to  have  been  to  dispose  of  the  reversion,  but  to 
make  the  mortgagee  the  agent  or  bailiff  of  the  mortgagor,  with 
authority  to  receive  the  rents.  It  is  not  necessary  to  sa^'  wuth  what 
interest  this  authority  was  coupled :  it  was  probably  a  sufficient 
interest  to  make  the  authority  irrevocable.  But,  assuming  that  to 
be  so,  and  to  be  a  good  answer  for  the  plaintiff,  it  is  an  answer 
which  does  not  arise  on  the  plea  of  riens  in  arrere :  at  the  most, 
the  facts  show  that  rent  was  in  arrear,  which,  under  the  authority, 
the  plaintiff  ought  to  have  paid  to  another  person. 

WlOHTMAN,  J. : 

I  am  of  the  same  opinion  as  to  the  plea  of  non  tenuit.  As  to 
the  plea  of  riens  in  arrere,  I  think  that  such  an  authority  would 
probably  be  irrevocable,  and  that,  if  the  plaintiff  had  paid  the  rent 
to  the  mortgagee,  this  might  have  fallen  within  the  cases  which 
have  been  cited :  but  the  difficulty  is  that  the  rent  has  not  been 
paid :  if  the  facts  amount  to  an  answer,  they  ought  to  have  been 
pleaded  in  excuse  of  non-payment  to  the  defendant. 
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LoRT>  Denman,  Ch.  J. : 

None  of  us  mean  to  say  that  the  authority  in  this  ease  would 

support  such  a  plea.     A  mere  authority  to  pay  is  very  different 

from  an  engagement  binding  on  all  parties. 

Rule  absolute. 


Whbelku 
Bbans- 

COMBE. 


IN  THE  EXCHEQUER  CHAMBER. 


(Error  from  the  Quern's  Bench.) 
MAGNAY,   E0GEE8,   and  WALTEE  v.   BUET  (1). 

(5  a  B.  381—396;  S.  C.  D.  &  M.  652.) 

No  action  lies  against  a  sheriff  or  his  officer  for  arresting  a  party  attend- 
ing under  a  summons  from  a  Court,  though  it  be  alleged  that  the  party 
was  thereby  privileged,  and  that  the  defendants  knew  the  fact,  and  made 
the  arrest  maliciously. 

If  a  party  be  arrested,  and  the  Court  of  Beview  order  him  to  be 
discharged  on  the  ground  that  he  was  in  attendance  under  order  of  that 
Court,  but  the  officer  arresting  does  not  discharge  him,  the  remedy  (if  any) 
against  the  officer  is  in  trespass,  not  case,  though  malice  be  alleged. 

So  held  by  the  Court  of  Exchequer  Chamber,  reversing  the  judgment  of 
the  Court  of  Queen's  Bench. 

Case,  by  the  defendant  in  error  against  the  plaintiffs  in  error. 

The  declaration  charged  that,  whereas  heretofore,  and  before 
and  at  the  time  of  the  committing  of  the  grievance  hereinafter 
mentioned,  the  defendants  Magnay  and  Rogers  had  been  and  were 
Sheriff  of  Middlesex,  and  the  defendant  Walter  was  then  an  officer 
of  the  said  other  defendants ;  and  that,  before  the  committing  &c., 
on  &c.,  an  order  was  made  by  the  Court  of  Review,  in  the  matter 
of  one  Henry  Charles  Curlewis,  of  &c.,  against  whom  a  fiat  in 
bankruptcy  had  issued,  whereby  the  said  Court  of  Review  did  order 
that  it  be  referred  to  William  Scrope  Ayrton,  Esquire,  an  officer  of 
her  Majesty's  Court  of  Bankruptcy,  to  inquire  and  state  whether, 
at  the  date  and  suing  forth  of  the  said^af,  there  was  any  and  what 
debt  due  from  the  said  H.  C.  Curlewis  to  plaintiff,  the  petitioning 
creditor  under  the  said^if,  in  the  said  order  mentioned,  sufficient 
in  amount  to  support  the  said  fiat,  and  that,  for  better  making  the 
Baid  inquiry,  all  necessary  and  proper  parties  were  severally  to  be 
examined  before  the  said  W.  S.  Ayrton,  upon  interrogatories  or 
otherwise,  touching  the  matters  in  question,  as  the  said  W.  S.  Ayrton 
should  think  fit,  &c.,  and  that  the  said  W.  S.  Ayrton  was  to  be  at 
liberty  to  examine  the  said  H.  C.  Curlewis,  *the  said  petitioner  in 

(1)  Commented  on  in  Ame9  v.  Waierhw  (1869)  I^.  B.  6  0.  P.  53,  63.— J.^G.  P. 


1843. 
Nov.  28. 

[881] 


[  •882  ] 
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Maonay      the  said  order  mentioned,  and  the  said  plaintiff,  the  said  respondent 
Bi  itT.        in  the  said  order  mentioned,  or  either  of  them:  as  by  the  said 
order,  &c.,  will  more  fully  appear. 

That  afterwards,  and  before  the  committing  of  the  grievances  &c., 
to  wit  on  &c.,  the  said  W.  S.  Ayrton  did,  in  pursuance  of  the  said 
order,  by  a  summons  in  writing  signed  by  the  sfitid  W.  S.  Ayrton, 
summon   plaintiff  (defendant  in   error)  to  appear  before  him  on 
Tuesday,  the  28th  day   of    June,  1842,  at  eleven  o'clock  in  the 
forenoon,  at  the  office  of  the  Registrar  in  Bankruptcy,  Quality 
Court,  Chancery  Lane,  there  to  be  examined  b^*  or  before  him  the 
said  W.  S.  Ayrton  in  the    aforesaid    matter   of   the  said  H.  C. 
Curlewis.     That   afterwards,  and  before  the  committing  &c.,  to 
wit  on  &c.,  plaintiff  was  duly  served  with  the  said  summons,  and 
in  obedience  thereto,  he  did  afterwards,  to  wit,  at  eleven  o'clock  on 
&c.,  the  day  and  year  in  the  said  summons  mentioned,  attend  at  the 
said  Registry  Office  in  his  own  person  before  the  said  W.  S.  Ayrton, 
in  the  aforesaid  matter,  under  the  aforesaid  reference;  and  that 
afterwards,  to  wit  on  the  day  and  year  last  aforesaid,  and  after 
plaintiff  had  been  attending  at  the  Registry  Office  before  the  said 
W.  S.  Ayrton  for  the  purpose  aforesaid,  and  whilst  he  was  leaving 
the   said  Registry   Office  for  the  purpose    of    returning    to  his 
place    of    abode,    and    was    returning    to    his    place    of    abode, 
defendants,   so    being    such    sheriff  and  such    officer    as  afore- 
said,   and    before    any   reasonable    time    had    elapsed    for    the 
return  of  plaintiff  to  his  said  place  of  abode,  well  knowing  that 
plaintiff  was  then  privileged  from  arrest,  and  disregarding  their 
duty  in  that  behalf,  wrongfully  and  maliciously  took  and  arrested 
[  *38S  ]      plaintiff  by  his  body,  and  then  kept  *and   detained   plaintiff  in 
custody  for  a  space  of  time,  to  wit  five  days,  after  defendants  had 
been  requested  to  discharge  plaintiff  from  and  out  of  their  custody, 
under  and  by  virtue  of  a  certain  writ  of  capitis  ad  satufaciendnm^ 
directed   to  defendants  Rogers   and   Magnay  as  such  Sheriff  of 
Middlesex,  whereby  our  said  Lady  the  Queen  commanded  the  said 
sheriff  that  he  should  take  plaintiff  &c.,  so  that  he  might  have  his 
body  before  the  Barons  of  her  Majesty's  Exchequer,  &c.,  to  satisfy 
one  S.  L.  Curlewis  the  sum  of  800L,  which  by  the  consideration 
and  judgment  of  the  said  Court  was  then  and  there  adjudged  to 
the  said  S.  L.  Curlewis  for  his  damages  &c.,  as  by  the  record  &c. 
That  afterwards,  to  wit  on  &c.,  by  a  certain  order  then  made  by  the 
said  Court  of  Review  in  the  matter  of  the  said  H.  C.  Curlewis,  a 
bankrupt,  bearing  dat^  the  day  and  year  aforesaid,  it  was  ordered 
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that  the  Sheriff  of  Middlesex  should  discharge  plaintiff  out  of  the      ^aonat 
custody  of    defendants  Magnay  and  Rogers,  as  such   Sheriff  of        burt. 
Middlesex  as  aforesaid,  in  which  custody  plaintiff  was  detained  at 
the  suit  of  the  said  S.  L.  Curlewis :  of  all  which  premises  defen- 
dants had  notice.    Yet  defendants,  further  disregarding  their  duty 
in  that  behalf,  did  not  nor  would  then  discharge  plaintiff  out  of 
the  custody  of  defendants  Magnay  and  Bogers  as  such  Sheriff  of 
Middlesex  as  aforesaid,  but,  on  the  contrary  thereof,  wrongfully, 
unlawfully  and  maliciously,  and  against  the  will  of  plaintiff,  kept  and 
detained  plaintiff  in  their  custody  for  a  long  time,  to  wit  for  a  space 
of  five  hours,  after  they  had  notice  of  the  said  last  mentioned  order. 
Plea,  by  Magnay  and  Bogers,  Not  guilty.     Issue  thereon. 
Pleas  by  Walter.     1.  Not  guilty.     Issue  thereon.     2.  That  Walter       [  384  ] 
had  not  notice  of  the  order  of  the  Court  of  Beview.     Issue  thereon. 
On  the  trial,  before  Williams,  J.,  at  the  Middlesex  sittings  in 
Hilary  Term,  1843,  a  verdict  was  found  for  the  plaintiff  below  on 
all  the  issues,  with  251.  damages  generally.     In  the  same  Term  (i) 
Kennedy  moved  for  a  rule  for  a  new  trial  (on  account  of  an  alleged 
misdirection),  or  to  arrest  the  judgment  on  the  grounds  stated  in 
the  argument  on  error.     The  Court  refused  to  arrest  the  judgment, 
being  of  opinion  that  an  action  on  the  case  lay,  since  it  appeared 
that  the  sheriff  had  maliciously  and  knowingly  transgressed  his 
duty.    Pattbson,  J.  referred  to  the  last  sentence  of  Lord  Mansfield's 
judgment  in  Tarlton  v.  Fisher  (2).     The  Court,  also,  after  time  taken 
to  consider,  refused  the  rule  for  a  new  trial.     Judgment  was  entered 
for  the  plaintiff  below. 

Error  on  this  judgment  having  been  brought  in  the  Exchequer 
Chamber,  the  case  was  argued  in  last  Easter  vacation  (May  13th, 
1B4S),  before  Tindal,  Ch.  J.,  Erskine  and  Cresswell,  JJ.,  and  Parke, 
Alderson  and  Bolfe,  Barons. 

Kennedy  for  the  plaintiffs  in  error  (defendants  below)  : 

The  declaration  contains  two  counts,  or  two  breaches,  but  is 
insufficient  in  both. 

As  to  the  first  count  or  breach.  First,  no  action  lies  at  all  against 
the  sheriff,  for  arresting  a  privileged  person,  at  the  suit  of  such 
person.  In  Tarltcn  v.  Fisher  (2),  Cameron  v.  Lightfoot  (s)  and 
Crossley  v.  Shaw  (4)  it  was  held  that  trespass  does  not  lie.     The 

(1)  January    13tli.      Before    Lord  (2)  2  Doug.  671. 

Denman,  Ch.  J.,  Patteaon,  Coleridge  (3)  2  W.  Bl.  1190. 

^nd  Wightinan,  JJ.  4)  2  W.  Bl.  1085. 
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Magkay      reasons  given  by  *the  Court  in  these  cases  show  that  no  action  at 
BuBT.        All  lies.      In  Tarlton  v.  Fisher  (i),  indeed,  Lord  Mansfield  said : 
[  •385  ]       **  Whether,  if  the  defendants  had  done  any  thing  oppressive,  with 
fall  notice  of  all  the  circumstances,  an  action  on  the  case  might  be 
maintained,  would  be  another  question."     But   Willes,  J.,  who 
thought  the  action  would  lie  in  the  case  of  an  arrest  after  notice 
(owing  to  the  particular  words  of  the  Act  on  which  the  plaintiff 
there  relied,  stat.  20  Geo.  III.  c.  64,  s.  2),  or  an  unreasonably  long 
detainer  after  arrest  and  subsequent  notice,  took  for  granted  that 
the  form  would  be  trespass.     Indeed,  in  the  case  of  an  unreasonably 
long  detainer,  the  plaintiff  might  reassign  the  excess,  which  shows 
that  it  is  a  substantive  trespass.     The  party  there  was  not,  properly 
speaking,  privileged,  but  made  free  from  arrest  by  statute.     The 
objection  to  the  action,  in  any  form,  is  that  the  privilege  is  not 
that  of  the  party  arrested  but  of  the  Court.     The  proper  proceeding 
is  a  writ  of  privilege,  or  a  motion  for  the  discharge  of  the  party : 
Walters  v.  Rees  (2).     Bullbb,  J.  says,  in  Tarlton  v.  Fisher  (i),  that, 
in  cases  of  bankrupts  and  insolvents,  '*  hundreds  have  been  arrested, 
but  there  never  was  an  instance  of  an  action  against  the  sheriff  or 
his  officers  in  such  cases."     Here  the  declaration  alleges  knowledge 
on  the  part  of  the  plaintiffs  in  error  :  that  means,  knowledge  of  the 
facts  stated  in  the  inducement,  and  that  this  defendant  in  error  had 
attended  under  order  of  the  Court,  and  was  returning.     But  they 
did  not  know  whether  the   defendant  would  claim  his  privilege, 
nor  whether,  if  he  did,  the  Court  would  allow  it.     It  is  often 
disallowed,  as  where  the  attendance  is  not  bond  fide :  Meekins  v. 
[  ♦386  ]       Smith  (3).      And   on  these   grounds  the  *decision  in  Cameron  v. 
Lightfoot  (4),  which  was  a  case  of  privilege,  is  expressly  placed. 
The  sheriff  would  be  liable  for  an  escape  if  he  abstained  from 
arresting  in  a  case  where  the  privilege  was  not  ultimately  allowed ; 
and  he  is  not  compellable  to  exercise  the  discretion  at  his  own 
risk,  as  is  urged  by  Ashhurst,  J.   in  Tarlton  v.   Fisher  {i).      In 
Cameron  v.  Lightfoot  (4)  the  Court  referred  to  two  cases,  Gierke  v. 
Molineux  (5)   and  Vandevelde  v.  Lluellin  (6),  from  which  it  appears 
that  the  arrest  of  a  privileged  person  is  not  void.      In  Sherwood 
V.  Benson  (7)  the  sheriff  had  released  a  prisoner  on  production  of 
his  certificate  in  bankruptcy ;  and,  an  action  for  an  escape  having 

(1)  2  Doug.  671.  (6)  1  Keb.  845 ;  S.  C\  Sir  T.  Bay. 

(2)  4  Moore,  34.  100;  1  Lev.  159 ;  1  Sid.  269. 

(3)  1  H.  Bl.  636.  (6)  1  Keb.  220. 

(4)  2  W.  BL  1190.  (7)  4  Taunt.  631. 
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been  brought,  the  Court  of  Commou  Pleas  refused  to  stay  pro-      Maonay 

eeedings.     It  is  true  that,  if  a  plaintiflf  maliciously  sue  out  a  writ        burt. 

agaicst  a   privileged  party,  he  will  be  liable  to  an  action  on  the 

case:   Whalley  v.  Pepper (i)  (where  Littlbdalb,  J.  said  that  the 

instances  were  not  numerous) :  though  without  knowledge  it  would 

not  lie :  Stokes  v.  White  (2).     So  doubtful  are  questions  of  privilege 

considered    to   be,   that  a  declaration    merely  alleging  privilege 

generally,  without  showing  the  facts  on  which  it  rests,  is  bad  on 

general  demurrer:  Lloyd  v.  Wood  (3).     Secondly,  if  any  action  lie, 

it  must  be  trespass.  ,  The  proper  course  must  be  to  declare  for  the 

arrest  and  reply  the  privilege  to  a  justification  under  process ;  and 

a  detainer  after  notice  of  the  privilege  might  be  new  assigned.    This 

is  an  attempt  to  waive  a  trespass  and  rely  upon  the  malice  as 

Aground  for  an  action  on  the  case  :  but  that  cannot  be  done,  any       [  *387  ] 

more  than  in  an  action  for  a  battery.     In  Smith  v.  Egginton  (4) 

trespass  was  brought  for  false  imprisonment;  and  the  defendant 

justified  under  a  writ  in  Chancery ;  to  which  the  plaintiff  replied 

that  defendant  was  bound  to  discharge  the  plaintiff  within  a  certain 

time  after  the  arrest  (under  stat.  11  Geo.  IV.  &  1  Will.  IV.  c.  36, 

s.  15,  rule  5) :  and  it  was  held  that,  the  original  taking  not  being 

complained  of,  the  action,  if  maintainable  at  all,  should  have  been 

in  case ;  and  that,  even  if  trespass  were  maintainable,  the  illegal 

part  of  the  detainer  ought  to  have  been  new  assigned :  but  the 

Court  were  strongly  inclined  to  the  opinion  that  no  action  lay  at 

all.    Here,  however,  the  original  taking  is  the  act  complained  of. 

Next,  as  to  the  second  count  or  breach.  That  is  clearly  a  tres- 
pass, if  any  cause  of  action  at  all.  Every  detainer  is  a  continuing 
trespass.  Several  of  the  cases  just  cited  apply  to  this  breach. 
Lambert  y.  Hodgson  (6)  also  shows  that  the  illegal  detainer  may  be 
new  assigned  as  a  substantive  trespass.  The  subsequent  detention 
is  a  distinct  false  imprisonment,  as  was  said  by  Batlbt,  J.  in 
Martin  v.  Francis  (6).  In  Blessley  v.  Sloman{7)  it  was  taken  for 
granted  that  trespass  was  the  proper  remedy  for  such  a  detainer. 
So  trespass  is  the  proper  remedy  against  a  magistrate  for  maliciously 
granting  a  warrant  without  any  information :  Morgan  v.  Hughes  (s). 

(Tn^DAL,  Ch.  J.  referred  to  Leame  v.  Bray  (9).) 

(1)  7  Car.  &  P.  506.  (5)  1  Bing.  317. 

(2)  1  Cr.  M.  &  B.  223;  S.  C.  4  Tyr.  (6)  1  Chitt.  241. 
786.                                                                  (7)  3  M.  &  W.  40. 

(3)  0  Ad.  &  El.  228.  (8)  2  T.  B.  225. 
'4)  7  Ad.  &  El.  167.  (9)  3  East,  593, 
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Maonat      The  principle  of  that  case  is  that  trespass  is  the  proper  remedy  for 
Burt.        injury  which  results  immediately  from  the  defendant's  act :   and 

[  ^388  ]  that  principle  is  also  *recognized  in  Turner  v.  Hawkins  (i)  where  the 
action  was  held  to  be  in  case,  and  well  brought,  because  the 
injury  was  caused  by  a  nonfeazance  ;  and  in  Ogle  v.  Barnes  (2). 

Then,  even  supposing  that  case  may  be  maintained  on  the  first 
breach  or  count,  still,  the  damages  being  entire,  if  the  second 
breach  or  count  be  ground  for  an  action  of  trespass  only,  there  is 
a  misjoinder.  Neither  part  of  the  complaint  can  be  treated  as 
immaterial. 

Jervis,  contrh : 

The  declaration  sets  out  fully  the  facts  on  which  the  privilege  rests; 
so  that  the  Court,  in  accordance  with  Lloyd  v.  Wood  (3),  can  judge 
whether  the  privilege  existed.  The  defendants  below  could  not  hare 
traversed,  by  their  plea,  the  fact  that  the  privilege  existed,  except 
by  traversing  some  of  the  special  facts  in  the  declaration.  The 
question  whether  certain  facts  showed  privilege  was  decided  by  the 
Court,  on  general  demurrer  to  the  declaration,  in  Newton  v.  Con- 
stable (4).  It  must  therefore  be  taken,  after  verdict,  that  the  plain- 
tiff was  protected.  Then  an  action  lies  for  an  injury  to  the 
plaintiff,  knowingly  and  maliciously  committed  as  the  record  shows. 
Trespass  does  not  lie :  that  is  distinctly  decided  by  Tarlton  v.  Fisher  {h\ 
Cameron  v.  Lightfoot  (6)  and  Crossley  v.  Shaw  (7).  It  is  contended 
that  the  sheriff  cannot  know  that  the  privilege  is  one  which  can  be 
enforced.  If  that  were  so,  the  hardship  which  the  sheriff  is  exposed 
to  in  executing  his  office  is  no  sufficient  argument  in  defence  of  a 
wrong  exercise  of  it.  Such  an  argument  was  ineffectually  urged  in 
r  •389  ]  Balme  *v.  Ilutton  (8).  But  on  this  record  it  appears  that  he  does 
know  the  facts  which  raise  the  privilege,  and  has  chosen  to  arrest, 
taking  the  risk  on  himself.  Had  he  declined  to  arrest,  or  detain, 
the  Court  would  not,  on  affidavit,  have  stayed  proceedings  against 
him  by  the  plaintiff  in  the  original  action;  that  is  all  which  is 
decided  in  Sherwood  v.  Benson  (9) ;  though,  in  favour  of  liberty,  the 
Court  will  allow  the  right  of  the  party  arrested  to  be  decided  on 

(1)  1  B08.  &  P.  472.  (8)  In  Exch.  Ch.,  9  Bing.  4T1:  1 

(2)  4  E.  E.  630  (8  T.  E.  188).  Cr.  &  M.  262 ;  2  Tyr.  620  (as  Hutton  v. 

(3)  5  Ad.  &  £1.  228.  Balmt)\  reyersingthe  judgment  oftbe 

(4)  2  Q.  B.  157.  Court  of  Exchequer,  Halmt  t.  HuUoh 

(5)  2  Doug.  671.  2  Or.  &  J.  19 ;  2  Tyr.  17.    See  BalrM  t. 

(6)  2  W.  Bl.  1190.  Hutton,  2  Y.  &  J.  101. 

(7)  2  W.  Bl.  1086,  (9)  4  Taunt.  631. 
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affidavits.     Again,  if  the  sheriff,  in  the  exercise  of  his  judgment,      Maonat 
had  declined  to  assume  the  fact  of  the  privilege,  and  had  arrested        burt. 
and  detained  bond  fide,  the  action  might  not  have  been  maintain- 
able.    But  he  not  only  arrests,  knowing  of  the  privilege,  but  does 
so  maliciously.     Even  where  there  is  a  legal  justification,  it  is  a 
material  question  whether  the  party  acted  in  exercise  of  the  right : 
Lucas  V.  Noekells  (i).      Porter  v.  Weston  (2)  is  an  instance  of  the 
right  of   action   depending  on  the  question  of  fact  whether  the 
defendant,  exercising  powers  which  were  primd  facie  legal,  did  so 
maliciously  or  not.     Suppose  trespass  had  been  brought  for  this 
imprisonment,   and   the  defendant  had  justified  under    process, 
averring  also  in  the  plea  the  fact  raising  the  privilege,  his  own 
knowledge  of  it,  and  his  malicious  motive :  would  not  such  a  plea 
be  bad?     In  Oakes  v.  Wood  (s),  it  is  true,  where  De  injuria  was 
replied  to  a  plea  justifying  the  turning  plaintiff  out  of  defendant's 
house  wherein  plaintiff  was  making  a  noise  and  *disturbance,  it  was       [  •890  ] 
held  that  the  plaintiff  could  not  show  a  malicious  motive  on  the  part 
of  the  defendant,  if  the  fact  of  the  noise  and  disturbance  was 
proved :  but  that  proves  only  that,  where  a  party  relies  upon  a  legal 
right  as  an  excuse,  a  mere  denial  of  such  excuse  does  not  raise  a 
question  as  to  motive.     Here  the  malice  is  relied  upon,  in  the  first 
instance,  as  the  foundation  of  the  action. 

(Fabke,  B.  :  Do  you  say  that  the  action  lies  if  the  plaintiff  never 
applies  to  be  discharged  at  all  ?) 

It  can  make  no  difference,  except  as  to  the  amount  of  damages, 
what  is  done  after  the  arrest.  The  argument  for  the  plaintiffs  in 
error,  if  valid,  goes  to  the  extent  of  showing  that  no  action  lies 
though  the  party  be  afterwards  discharged.  Next,  the  authorities 
are  express  that  trespass  is  not  maintainable.  Case  is  therefore 
the  remedy.  The  complaint  is  that  a  colourable  right  has  been 
improperly  and  maliciously  exercised.  In  Hey  wood  v.  Collinge  (4) 
it  was  held  that  case  lay  for  maliciously,  and  without  reasonable 
canse,  arresting  the  plaintiff,  pending  a  former  suit  in  which  the 
plaintiff  had  been  arrested  and  discharged,  though  it  seems 
clear  that  the  Court  there  would  not  have  held  the  action  to  be 

(1)  In  Dam.  Pl-oc.   10  Bing.  167  :  8.C,2Y,&  J.  304. 
affinning     the     judgment     in     the  (2)  5  Bing.  X.  C.  715. 

Exchequer       Chamber,       Lucas      v.  {a)  2  M.  &  W.  791. 

NockelU,  29  B.  B.  721  (4  Bing.  729);  (4)  9  Ad.  &  El,  2^3, 
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Magnay      maintainable  without  the  allegation  of  malice.     Case  is  the  ordinary 
BoRT.        form  for  maliciously  arresting  without  probable  cause. 

That  which  has  been  called  the  second  count  or  breach  is  in  truth 
only  a  continuation  of  the  same  complaint.  It  has  no  analogy  to  a 
second  count.  But,  considering  this  as  a  separate  complaint,  the 
original  taking  is  not  complained  of,  but  the  officer*s  breach  of  duty 
[  *39i  ]  in  disobejring  the  order  of  the  Court,  by  which  *the  defendant  has 
suffered.  On  this  principle,  an  oiBcer  of  the  Customs  was  held 
liable  to  the  owner  of  goods  for  not  signing  a  bill  of  entry  to  release 
the  goods,  upon  tender  of  suflBcient  duty:  Barry  v.  Amaudli). 
Here,  too,  malice  is  expressly  alleged :  and,  even  if  trespass  lies,  it 
does  not  follow  that  case  does  not  lie. 

Kennedy,  in  reply  : 
The  first  breach  or  count  contains  no  allegation  that  the  plaintiffs 
in  error  were  requested  not  to  arrest,  on  the  ground  of  privilege,  but 
only  that  they  detained  after  request ;  there  was  therefore  no  notice 
of  the  intention  to  claim  the  privilege. 

(Alderson,  B.  :  Luntley  v.  Battine  (2)  seems  to  show  that  it  is 
discretionary  in  the  Court  to  discharge  a  privileged  party  or  not : 
how  can  the  sheriff  anticipate  the  discretion  ?) 

It  is  true  that  the  action  cannot  be  maintained  without  alleging 
malice :  but  that  does  not  show  that  the  action  does  lie  where  malice 
is  alleged,  nor  that  the  form  may  be  in  case.  And  it  is  to  be 
observed  that  in  Liicas  v.  Nockells  (3)  even  the  Judges  who  con- 
curred in  the  decision  guarded  themselves  against  being  understood 
to  hold  that  the  motive  could  be  inquired  into  when  there  was  a 
legal  justification. 

The  latter  part  of  the  declaration  perhaps  discloses  a  cause  of 
action :  but  the  act  there  complained  of  is  a  trespass.  The 
party  doing  the  immediate  illegal  act  is  liable  in  trespass, 
as  in  Andrews  v.  Mania  (4)  and  Carratt  v.  Morley  (5).  The 
[  *392  ]  action  on  the  case  for  malicious  "^arrest  is  not  against  the 
party  immediately  doing  the  act,  but  against  the  party  setting 
the  law  in  motion. 

Cur.  adt\  vuh. 

(1)  50  E.  R.  516  (10  Ad.  &  EL  646).      Pitt,  2  Str.  985,  there  cited. 

See  Davis  v.  Black,  55  B.  E.  453  (1  (3)  29  E.  R.  721  (10  Bing.  157). 

Q.  B.  900).  (4)  55  R.  R.  174  (1  Q,  B.  3). 

(2)  2  B.  &  Aid.  234.     See  Bartlett  v.  (5)  56  R.  R.  183  (1  Q.  B.  18). 
ffMea,  5  T.  R,  686,  and  Holiday  y. 
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TiKDAii,  Ch.  J.,  now  delivered  the  judgment  of  the  Court  :  Maqnat 


V, 


The  main  question  in  this  case,  which  has  been  brought  before       ^ubt. 
us  by  the  plaintiffs  in  error,  is  whether  any  action  is  maintainable 
against  the  sheriff  for  arresting  a  person,  who,  at  the  time  of  such 
arrest,  is  privileged  by  reason  of  his  attendance  to  give  evidence 
before  a  court  of  competent  jurisdiction. 

The  plaintiff  has  declared  in  case :  and,  in  the  first  count  of  his 
declaration,  alleges  that,  whilst  he  was  returning  to  his  place  of 
abode  from  the  Registry  Office  of  the  Court  of  Review  in  bankruptcy, 
to  which  he  had  been  summoned  by  an  order  of  the  said  Court  for 
the  purpose  of  being  examined  under  2k fiat,  the  defendants,  well  know- 
ing that  he  was  privileged  from  arrest,  wrongfully  and  maliciously 
arrested  him  under  a  writ  of  capias  ad  satisfaciendum,  directed 
to  the  two  first  mentioned  defendants,  as  the  Sheriff  of  Middlesex. 
And,  if  an  arrest  under  such  circumstances  affords  no  ground  of 
action  at  law  for  damages,  but  is  only  the  subject  of  an  application 
to  the  Court  under  whose  authority  the  party  had  been  compelled 
to  appear  as  a  witness,  the  plaintiff  below  will  be  out  of  Court  as  to 
the  first  count  or  breach  in  his  declaration.  And  we  are  of  opinion 
that  the  arrest  by  the  sheriff,  under  a  writ  from  any  of  the  Queen's 
Courts,  of  a  person  privileged  from  arrest  by  reason  of  attendance 
as  a  witness  under  the  process  of  another  Court,  does  not  form  the 
ground  of  any  action  at  law. 

That  an  action  of  trespass  and  false  imprisonment  is  not  maintain-  [  393  ] 
able  has  been  long  settled  by  the  two  cases  of  Cameron  v.  Lightfoot  (i) 
and  Tarlton  v.  Fisher  (2).  And,  had  it  not  been  for  the  question  made 
by  Lord  Mansfield,  in  the  latter  case,  at  the  end  of  the  opinion 
given  by  him,  we  should  have  thought  the  question  equally  settled 
as  to  an  action  on  the  case ;  for  the  reasons  upon  which  the  judg- 
ment of  the  Court  proceeds,  as  well  in  the  one  case  as  the  other, 
appear  to  apply  to  both  forms  of  action.  That  broad  ground  is, 
that  the  privilege,  the  breach  of  which  is  the  subject  of  complaint, 
is  not  to  be  considered,  as  it  was  accurately  laid  down  by  Lord  Chief 
Justice  Db  Grey  in  the  case  of  Cameron  v.  Lightfoot  (i),  to  be  the 
privilege  of  the  person  attending  the  Court,  but  of  the  Court  which 
he  attends  ;  and  therefore  the  allowing  or  not  allowing  the  privilege 
is  discretionary ;  and  it  has  been  disallowed  in  collusive  actions, 
and  in  vexatious  ones,  as  in  the  Anonymous  (3)  case  in  11  Mod.,  or 
where  the  party  attends  as  a  volunteer,  and  not  upon  process. 

(1)  2  W.  Bl.  1190.  (3)  11  Mod.  79. 

(2)  2  Doug.  671. 
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Maonay  The  extreme  difficulty,  cast  on  the  sheriff,  of  determining  whether 

BuBT.  the  privilege  set  up  by  the  party  is  founded  in  truth  is  another 
ground  for  holding  the  action  not  to  lie.  He  cannot,  as  was 
observed  by  the  Court  in  Tarlton  v.  Fisher  {i),  administer  an  oath; 
and  he  must  refuse  to  execute  the  process  of  the  Court  at  his  peril. 
And  it  may  be  added  that,  though  the  sheriff  may  know  the  party 
has  the  privilege,  it  is  impossible  for  him  to  be  certain  that  the 
party  means  to  claim  it;  and  unless  he  does  claim  it  he  is  in 
lawful  custody,  and  the  judgment  satisfied.  For  these  and  other 
[  *394  ]  reasons  stated  *by  the  Court  in  their  judgment  given  in  each  of 
the  cases  above  referred  to,  it  was  decided,  without  any  doubt, 
that,  under  such  circumstances,  no  action  of  trespass  lay  against 
the  sheriff,  and  that  the  only  mode  of  redress  was,  in  ancient 
times,  by  suing  out  the  writ  of  privilege,  and,  in  modem  times,  by 
summary  motion  to  discharge  the  prisoner. 

And  we  think  these  reasons  extend  equally  to  an  action  on  the 
case.  The  ground  on  which  case  is  contended  to  be  maintainable 
is,  that  the  allegation,  on  the  declaration,  of  knowledge  on  the 
part  of  the  sheriff  shows  that  the  arrest  was  malicious,  and  that  a 
malicious  arrest  is  the  proper  subject  of  an  action  on  the  case. 
But  the  older  authorities  prove  that  no  such  distinction  exists. 
In  Vandevelde  v.  Lliiellifi  (2)  the  case  is,  ''if  witness,  coming  to 
testify  in  a  cause  in  Middlesex,  be  arrested  in  London  by  one 
knowing  the  cause,  he  hath  no  remedy  but  by  liabeas  corpm  to 
examine  and  deliver  him  thereby ;  but  if  there  be  any  contempt 
by  the  officer,  &c.  an  attachment  may  afterward  be  awarded 
against  him."  And  in  no  book,  as  observed  by  the  Court  in 
Cameron  v.  Lightfoot  (s),  "is  there  any  intimation  of  an  action 
being  maintainable  for  such  an  arrest,  but  the  question  has  always 
been  merely  the  delivery  of  the  party ;  the  process  still  continuing 
legal,  and  capable  of  being  executed  at  a  subsequent  time,  when 
privilege  does  not  intervene."  And  this  application  to  the  Court 
appears  therefore  to  provide  both  for  the  case  where  the  sheriff 
innocently  and  in  ignorance  of  the  privilege  arrests  the  witness, 
and  where  he  maliciously  and  with  knowledge  of  the  privilege 
makes  the  arrest ;  in  the  one  case  the  Court  simply  discharging 
[  *396  ]  from  "^the  custody  of  the  sheriff,  in  the  other  punishing  for  a 
contempt ;  but  in  both  cases  considering  the  privilege  as  that  of 
the  Court,  and  not  as  the  privilege  of  the  party. 

(1)  2  Doug.  671.  (3)  2  W.  Bl.  1190. 

(2)  1  Keb.  220. 
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We  therefore  think  the  first  count  discloses  no  ground  of  action.  Uaqvay 
As  to  the  second  count  or  breach,  which  is  also  framed  in  case,  bubt. 
being  upon  a  nonfeasance,  or  omission  of  duty,  in  not  discharging 
the  plaintiff,  we  think  the  cause  of  action  stated  in  that  count,  if 
the  ground  of  any  action  (which  may  be  very  questionable),  is  the 
ground  of  an  action  of  trespass  and  false  imprisonment,  and  not  of 
an  action  on  the  case. 

The  count  states  that,  after  the  Court  of  Review  had  ordered  his 
discbarge  (i),  and  such  order  was  made  known  to  the  sheriff  they  still 
kept  and  detained  him  in  custody.  Admitting  that  the  Court  of  . 
Keview  had  the  power  so  to  do,  the  further  detention  of  the 
plaintiff,  without  the  authority  of  any  writ  to  justify  it,  became  a 
new  trespass  and  false  imprisonment,  in  the  same  manner  as  if 
there  had  been  a  new  caption.  And,  if  the  plaintiff  had  declared 
in  trespass,  and  the  sheriff  justified  under  the  writ,  the  plaintiff 
might  have  new  assigned  this  illegal  detainer  as  the  trespass  and 
imprisonment  of  which  he  complained. 

On  the  ground,  therefore,  that  the  plaintiff  has  no  cause  of  action 
upon  the  first  count,  and  no  ground  for  an  action  on  the  case  in  the 
second,  we  think  the  judgment  of  the  Court  below  should  be  reversed. 

Judgmetit  revened. 
CLAYTON   V.    CORBY  (£).  i»«- 

(5  a  B.  416-422 ;  S.  C.  D.  &  M.  449;  14  L.  J.  Q.  B.  364  ;  8  Jur.  212.)  

In  trespass  for  breaking  plaintiff's  close  and  digging  and  canying  away  *-  ■' 
claj,  defendant  justified  as  owner  of  a  brick  kiln,  and  pleaded  that  all 
occapiers  thereof,  for  tbiity  years,  had  enjoyed,  as  of  right  &c,,  a  right  to 
dig,  take  and  carry  away  from  the  close  so  much  clay  as  was  at  any  time 
required  by  him  and  them  for  making  bricks  at  the  brick  kiln,  in  every 
year,  and  at  all  times  of  the  year : 

Held  unreasonable,  and  bad. 

TiussPASs.  The  declaration  charged  that  defendant,  to  wit  on 
<^.,  and  on  divers  other  &c.,  with  force  and  arms  &c.,  broke  and 
entered  a  close  of  plaintiff,  situate  &c.,  and  then  dug  up,  turned  up, 
loosened  and  removed  the  clay,  sand,  gravel,  earth,  soil  and  turf, 
of  and  belonging  to  the  said  close,  and  then  seized,  took  and  carried 
i^way  divers  large  quantities  of  the  same  respectively,  to  wit  4,000 
cart  loads  of  clay,  &c.  (specifying  quantities  of  sand,  gravel,  earth, 

(1)  Apparently  a  person  arrested  on  Ord.  LXIX.  r.  1. — J.  G.  P. 

Qiesne  process  who  claims  the  priyilege  (2)  See  Clayton  ▼.   Corby,  57  R.  B. 

of  a  witness   should   now   apply  for  807,   817.  note  (1)  (2  Q.  B.  813,  827, 

lus  diacliarge    by     summons    under  note  (a)).— J,  G.  P. 
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Olatton     soil  and  turf),  of  plaintiff,  being  of  great  value,  to  wit  <S^.,  and  then 
CoBBT.       converted  &c. ;  and  other  wrongs  &c. 

Pleas.      1.    Justification    under    a    prescription.       Beplication 
traversing  the  prescription.     Issue  thereon. 

2.  That,  before  and  at  the  said  several  times  when  &c.,  defendant 
had  been  and  was  the  occupier  of  a  certain  tenement  and  premises, 
to  wit  a  brick  kiln,  with  the  appurtenances,  situate  and  being  iu 
the  parish  and  county  aforesaid;  and   that  defendant,  whilst  he 
was  such  occupier  as  aforesaid,  and  all  the  occupiers  for  the  time 
being  of  the  said  last  mentioned  tenement,  with  the  appurtenances, 
for  the  full  period  of  thirty  years  next  before  the  commencement 
of  this  suit,  have  respectively  had  and  enjoyed,  as  of  right  and 
without  interruption,  and  defendant  still,  as  of  right,  ought  to 
have  and  enjoy,  a  right  to  dig,  take  and  carry  away,  in,  out  of  and 
from  the  said  close  in  which  &c.,  so  much  of  the  clay  of  the  mid 
close  in  which  &c.  as  was  at  any  time  required  by  him  and  them, 
[  •416  ]       his  and  their  'servants,  for  the  purpose  of  making  bricks  in  and  at 
the  said  last  mentioned  brick  kiln,  in  every  year,  and  at  all  times  of 
the  year.     The  defendant  then  justified  the  entry  to  dig  clay,  and 
the  digging  and  taking  away  the  clay,  and  therein  unavoidably 
turning  up  &c.,  and  carrying  away  a  little  of  the  gravel  <&c. 

Beplication,  traversing  the  prescription.    Issue  thereon. 

On  the  trial,  before  Williams,  J.,  at  the  Buckinghamshire 
Summer  Assizes,  1842,  a  verdict  was  foimd  for  the  plaintiff  on  the 
first  issue,  and  for  the  defendant  on  the  second.  In  Michaelmas 
Term,  1842,  Byles  obtained  a  rule  to  show  cause  why  judgment 
should  not  be  entered  for  the  plaintiff  noii  obstante  v^eredicto  (i).  In 
the  vacation  after  last  Trinity  Term  (2), 

B.  Andrews  showed  cause  : 
The  prescription  set  out  in  the  second  plea  is  not,  perhaps,  so 
usual  as  that  for  turbary  or  pasture :  but  it  is  equally  reasonable. 
In  Co^  Litt.  122  a.  it  is  said :  *'  There  be  also  divers  other  commons, 
as  of  estovers,  of  turbary,  of  piscary,  of  digging  for  coals,  minerals, 
and  the  like.**  In  Dnherley  v.  Page  (3)  the  defendants  in  trespass 
succeeded  upon  a  justification  under  a  right  to  dig  sand  or  gravel 
upon   the    waste.       In    Shakespear  v.   Peppin  (4)    and   Peppin  v. 

(1)  The  rule  was  also  for  a  new  trial,  Denman,  Ch.  J.,  Williams  and 
upon  points  which  were  either  aban-      Coleridge,  JJ. 

doned  by  the  defendant's  counsel,  or  (3)  2  T.  B.  391. 

not  decided  upon  by  the  Court.  (4    3  R.  E.  330  (6  T.  R.  741). 

(2)  June  27th,  1843.     Before  Lord 
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Shaketpear  (i)  a  right  to  dig  loam  and  gravel  was  pleaded  ;  and  the      Clatton 
legality  of  such  a  right  was  not  questioned.  Cobbt. 

O^MaUey^  contrh : 

The  objection  is,  not  to  the  legality  of  a  right  to  dig  clay,  but  to 
a  right  claimed,  *a8  here,  without  any  limitation  as  to  times  of  the  [  *in  ] 
year,  or  the  extent  to  which  the  clay  may  be  carried  away.  It  is 
like  a  claim  of  common  without  stint,  pleaded  as  annexed  to  a 
messuage  without  land,  which  is  bad  :  Benson  v.  Chester  (2).  Such 
claims  would  exclude  the  owner  of  the  soil,  which  would  make  the 
prescription  or  custom  be  against  law :  Co.  Litt.  122  a.  A  claim 
to  cut  and  carry  away,  to  be  used  for  the  improvement  of  grass 
plots,  such  turf  as  was  fit  and  proper  to  be  so  used,  at  all  times  of 
the  year,  as  often  and  in  such  quantity  as  occasion  required,  was 
held  illegal  in  Wilson  v.  JVillea  (3). 

(CoLBRiDOE,  J. :  In  this  case  the  quantity  to  be  taken  is  limited  by 
the  quantity  required  to  make  bricks  at  a  particular  kiln.) 

In  Wilson  v.  Willes  (3)  the  turf  was  to  be  so  much  as  was  required 

for  particular  tenements.     In  Wilkes  v.  Broadbent  (4)  the  tenant  of 

the  lord  of  a  manor,  who  was  owner  of  the  coal  mines  in  the  manor, 

JTistified  under  a  custom  to  dig  the  mines  and  lay  the  rubbish  on 

the  surface  in  heaps  upon  the  land  near  the  pits,  at  the  will  and 

pleasure  of  the  lord;   and  the  alleged  custom  was  held  bad,  as 

being  too  loose,  and  destructive  of  the  whole  profits  of  the  land. 

A  prescription  and  a  custom,  as  to  this  point,  must  be  judged  of 

upon  similar  principles.     In  Shakespear  v.  Peppiii  (5)  the  right  was 

claimed  as  annexed  to  tenements  being  part  of  the  same  manor  to 

^hich  the  waste  belonged ;  the  brick  kiln  here  is  not  connected 

with  the  land  from  which  the  clay  is  to  be  taken.     In  *  Valentine  v.       [  •418  ] 

I^enny  (6)  (which  is  cited  in  3  Cruise  Dig.  71  (7),  tit.  xxiii.  Common, 

sect.  32)  trespass  was  brought  for  breaking  a  close  and  digging  the 

soil;  and  the  defendant  justified  that  he,  and  all  whose  estate  he 

had  in  a  cottage,  had  common  of  turbary  to  dig  and  sell  ad  libitum, 

as  belonging  to  the  house  ;  and  the  plea  was  held  ill,  as  showing  a 

tight  of  common  which  was  an  interest  and  a  freehold,  and  which, 

(1)  6  T.  E.  748.  the  judgment  of  C.  P.,  Broadhevt  v. 

(2)  4  R.  E.  708  (8  T.  R.  :i96).     See       Wilks,  Willes,  360. 

note  (4)  to  Earl  of  Manchester  v.  Vale  (5)  3  E.  E.  330  (6  T.  E.  741 ). 

1  Wme.  Saund.  28  c,  6th  ecL  (6)  Noy,  145. 

(3)  8  E.  E.  604  (7  East,  121).  (7)  4th  ed. 

(4)  1  Wilfl.  63,  in  K.  B.,  aflBrming 

tt.B. — VOL.  LXIV.  84 
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Clattok  as  a  prescription,  was  repugnant,  because  **  a  common  appertaining 
jCoBBT.  ^0  a  house,  ought  to  be  spent  in  the  house,  and  not  sold  abroad.*'  A. 
common  of  turbary  in  a  mere  occupant  within  a  manor  is  illegal ; 
and,  if  land  ceases  to  be  conunon,  as  by  Act  of  Parliament,  the 
right  of  a  tenant  to  take  turf  there  ceases :  Dean  and  Chapter  of 
Ely  V.  Warren  (i).  In  Hayward  v.  Cunnington  (2)  a  plea  of  prescrip- 
tion, in  right  of  an  ancient  house,  to  carry  away  every  year  as  many 
turfs  as  two  men  could  dig  in  a  day,  was  demurred  to,  because  it 
was  not  shown  that  the  turfs  were  to  be  burnt  in  the  house.  In 
Siderfin's  report  of  the  same  case  (3)  it  is  said  that  the  Court 
thought  the  plea  bad.  In  Levinz's  Report  (2),  however,  though  it 
is  said  that  judgment  was  given  for  the  plaintiff,  it  is  said  also  that 
the  Court  held  the  prescription  good ;  but  the  reason  given  is  that 
the  limitation  to  as  much  as  two  men  could  dig  in  a  day  gave 
sufficient  certainty.  There  a  decision  was  cited,  and  recognized  by 
the  Court,  '*  that  a  prescription  for  digging  clay  in  another's  soil 
to  make  pots,  is  void."  The  clay  is  not  like  any  produce  which 
can  be  reproduced.  The  Court  cannot  assume  that  so  unreasonable 
a  grant  could  ever  have  been  made. 

Cur.  adv.  vidL 

[  419  ]        LoKD  Denman,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

This  was  an  application,  on  behalf  of  the  plaintiff,  for  leave  to 
enter  a  verdict  for  him  with  nominal  damages,  notwithstanding  the 
finding  of  the  jury  for  the  defendant  upon  his  second  plea. 

The  declaration  is  in  trespass  for  breaking  and  entering  the  close 
of  plaintiff,  and  digging  for  and  removing  clay,  sand,  &c.  The 
said  second  plea  states,  in  substance,  that,  before  and  at  the  said 
times  &c.,  the  defendant  was  the  occupier  of  a  certain  tenement 
and  premises,  to  wit  a  brick  kiln,  and  that  he,  as  such  occupier, 
and  all  the  occupiers  for  the  time  being  of  the  said  tenement,  for 
the  full  period  of  thirty  years  before  &c.,  had  and  enjoyed,  as  of 
right  and  without  interruption,  a  right  to  dig,  take  and  carry  away, 
from  &c.,  so  much  of  the  clay  of  the  said  close  as  was  at  any  time 
required  by  him  or  them  for  the  purpose  of  making  bricks  at  his 
said  brick  kiln,  in  every  year  and  at  all  times  of  the  year,  and 
justifies  the  alleged  trespass  accordingly.  The  replication  takes 
issue  on  this  plea.  And  the  question  is  whether  this  plea  can 
be  sustained  in  point  of  law.    And  we  are  of  opinion  that,  upon 

(1)  2Atk.  189.  (3)  Heyward  t.  Ctmntfi^ii,  1  Sid. 

(2)  1  Lev.  231.  354. 
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general  principles  and  the  authorities  connected  with  the  subject,      Clatton 
it  cannot.  Cobby. 

It  is  observable  that,  in  all  cases  of  a  claim  of  right  in  alieno  solo, 
whether  immediately  or  in  any  degree  resembling  the  present,  such 
claim,  in  order  to  be  valid,  must  be  made  with  some  limitation  and 
restriction.     In  the  ordinary  case  of  common  appurtenant,  the  right 
cannot  be  claimed  for  commonable  cattle  without  stint,  and  to  any 
number ;  but  such  right  is  measured  by  the  capability  of  the  tene- 
ment in  question  to  maintain  the  cattle  during  the  winter ;  levancy 
and  couchancy  must  be  averred  and  proved.     Again,  in  the  case  of 
common  of  ^estovers,  or  a  liberty  of  taking  wood,  called  in  the       [  *420  ] 
books  house  bote,  plough  bote  and  hay  bote,  such  liberty  is  not 
wholly  vague  and  indeterminate,  but  confined  to  some  certain  and 
definite  use.     The  like  of  the  common  of  piscary.     The  nature  of 
these  rights  is  thus  compendiously,  but  we  believe  accurately,  given 
by  Mr.  Justice  Blackstone,  2  Comm.  85.     '*  These  several  species  of 
commons  do  all  originally  result  from  the  same  necessity  as  common 
of  pasture ;  viz.  for  the  maintenance  and  carrying  on  of  husbandry: 
common  of  piscary  being  given  for  the  sustenance  of  the  tenant's 
family ;  common  of  turbary  and  fire  bote  for  his  fuel ;  and  house 
bote,  plough  bote,  cart  bote,  and  hedge  bote,  for    repairing   his 
house,  his  instruments  of  tillage,  and  the  necessary  fences  of  his 
grounds,"  that  is,  for  a  certain  and  definite  purpose. 

In  some  of  these  instances,  the  thing  taken  is  more  or  less 
immediately  renewable :  and  it  would  seem  strange  if  in  these 
such  precision  and  certainty  are  required,  but  less  in  others  where 
the  claim  is  larger,  extending,  as  in  the  present  case,  to  a  right  to 
disturb  and  remove  a  portion  of  the  soil  itself.  Upon  reference, 
however,  to  the  authorities,  we  find  that,  in  cases  not  substantially 
distinguishable  from  the  present,  the  same  rule  does,  as  in  reason 
it  ought  to  do,  prevail. 

In  the  case  of  Wilson  v.  WiUes  (i)  the  declaration  was  trespass 
for  breaking  and  entering  the  close  of  the  plaintiff,  called  Hampstead 
Heath,  and  digging  and  carrying  away  turf  covered  with  grass  &c. 
Plea,  that  the  locus  in  quo  was  parcel  of  a  waste  in  the  manor  of 
Hampstead ;  that  there  had  been,  from  time  immemorial,  divers 
castomary  tenements  by  copy  of  court  roll ;  and  it  then  alleged  a 
custom  for  tenants  of  such  tenements,  "  having  a  garden  ♦or  [  *42i  ] 
gardens  parcel  of  the  same,"  to  dig  turf  for  the  making  and 
repairing  grass  plots  in  such  gardens,  every  year,  at  all  times  of 
(1)  8  B.  B.  604  (7  East,  121). 
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Clattov  the  year,  in  each  quantity  as  occasion  hath  required ;  and  justified 
coBBT.  the  taking  accordingly.  To  this  plea  there  was  a  general  demurrer; 
and  judgment  was  given  for  the  plaintiff.  In  giving  judgment, 
it  was  said,  by  Lord  Ellenborquah,  that  ''a  custom,  however 
ancient,  must  not  be  indefinite  and  uncertain ;  "  that  it  was  ''not 
defined  what  sort  of  improvement  the  custom  extends  to;'*  that 
"every  part  of  the  garden  may  be  converted  into  grass  plots;" 
that  there  was  ''nothing  to  restrain  the  tenants  from  taking  the 
whole  of  the  turbary  of  the  common  ; "  and  it  resolved  itself  "into 
the  mere  will  and  pleasure  of  the  tenant." 

In  the  case  of  Peppin  v.  Shakespear  (i)  the  declaration  was 
trespass  for  breaking  &c.  the  plaintiff's  close.  The  plea  stated  the 
grant  to  the  defendant  Shakespear  of  a  customary  tenement  of  the 
manor  of  which  the  locus  in  quo  was  parcel,  and  a  custom  for  the 
tenants  thereof  to  have  common  of  pasture,  and,  also,  a  liberty  of 
digging  sand  &c.  for  their  necessary  repairs;  there  was  then  a 
justification  of  the  breaking  &c.  into  the  locus  in  quo^  as  parcel  of 
the  common,  for  such  purpose.  The  Court  gave  judgment  for  the 
plaintiff,  on  account  of  defects  in  the  plea :  in  which  judgment  it 
was  said  that  the  plea  "  stated  that  the  defendant  entered,  &c. 
for  the  purpose  of  digging  for  and  carrying  away  sand,  <S:c.  for 
the  necessary  repairs  of  the  said  defendant."  "  That  no  question 
could  be  made  about  any  of  the  pleas  "  (there  having  been  others, 
which  it  is  not  necessary  for  us  to  notice)  "  but  that  in  which  it 
was  stated  that  the  tenement  was  a  messuage.  And  with  respect 
[  *422  J  to  that  they  said  that  *it  ought  to  have  been  expressly  alleged  that 
the  house  was  in  want  of  repair,  that  the  defendants  entered  for 
the  purpose  of  digging  for  and  carrying  away  sand,  &c.  for  the 
necessary  repairs  of  that  house,  and  that  they  used  the  sand,  &c. 
for  that  purpose." 

It  is  true  that  these  two  cases  respect  the  validity  of  a  custom; 
but  the  reasons  upon  which  the  judgments  are  respectively  founded 
have  a  strong  bearing  upon  the  degree  of  certainty  and  precision 
with  which  a  claim  of  right  generally,  in  order  to  be  supported, 
ought  to  be  described. 

It  remains  now  to  be  considered  whether  the  objection  of 
vagueness  and  uncertainty  be  applicable  to  the  plea  in  question 
or  not.    And  we  think  that  it  is. 

The  nature  of  the  tenement  (so  called),  a  brick  kiln,  leads  to  no 
conclusion,  one  way  or  the  other,  as  to  the  extent  of  the  claim  and 

(1)  6  T.  E.  748. 
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demand  upon  the  soil  of  the  plaintiff.  It  may  have  been,  at  the  Clayton 
time  of  the  trespass,  of  any  dimensions  and  capacity.  It  may  cobby. 
have  been,  daring  the  thirty  years  of  alleged  enjoyment,  con- 
tinually varying ;  and  consequently  the  quantity  of  clay  required 
for  the  purpose  of  making  bricks  thereat  may  have  varied  also. 
There  is  no  limit.  No  amount  of  clay  (measured  by  cart  loads  or 
otherwise)  "  required,"  no  number  of  bricks  (estimated  by  hundreds 
or  thousands)  claimed  to  be  made,  is  given  or  attempted.  What  is 
it,  therefore,  but  an  indefinite  claim  to  take  aU  the  clay  ''  out  of 
and  from  the  said  close  in  which  (fee,"  or,  in  other  words,  to  take 
from  the  plaintiff,  the  owner,  the  whole  close  ? 

We  are  of  opinion,  therefore,  that  the  plea  cannot  be  sustained, 
and  that  there  must  be  judgment  for  the  plaintiff  for  nominal 
damages,  notwithstanding  the  finding  of  the  jury  for  the  defendant 
upon  that  plea. 

,  Rule  absolute. 


DOE  D.   HAETRIDGE  and  Others  v.  GILBERT  (1).         i843. 

(o  a  B.  42»— 432 ;  S.  C.  D.  &  M.  429 ;  13  L.  J.  Q.  B.  21 ;  8  Jur.  37.)  -^^9. 

Lands  were  settled,  in  contemplation  of  marriage,  with  a  remainder  for  L  ^^^  J 

life  limited  to  the  intended  wife  if  she  survived  her  husband ;  and  with 
power  to  her,  if  she  survived,  by  indenture  under  her  hand  and  seal  to 
lease  **  to  any  person  or  persons  for  any  term  or  number  of  years  not 
exceeding  twenty-one  years,  in  possession,  and  not  in  reversion,  remainder 
or  expectancy ;  so  as  upon  every  such  lease  there  be  reserved  and  made 
payable,  during  the  continuance  thereof,  the  most  and  best  improved  yearly 
rent  that  can  be  reasonably  had  or  obtained  for  the  same,  without  taking 
any  sum  or  sums  of  money  or  other  thing  by  way  of  fine  or  income  for  or 
in  respect  of  such  lease  or  leases ;  and  so  as  none  of  the  said  leases  be  made 
dispunishable  of  waste  by  any  express  words  to  be  therein  contained ;  and 
80  as  in  every  of  the  said  leases  there  be  contained  a  clause  of  re-entry  for 
non-payment  of  the  rent  or  rents  to  be  thereby  respectively  reserved  ;  and 
80  as  the  lessee  or  lessees,  to  whom  such  lease  or  leases  shall  be  made,  do 
seal  and  deliver  a  counterpart  or  counterparts  thereof." 

The  marriage  took  place  ;  the  wife  survived  the  husband,  married  again, 
and,  after  the  second  marriage,  leased  to  her  second  husband,  who  executed 
a  counterpart. 

Held,  that  such  lease  by  wife  to  husband  was  not  a  good  execution  of 
the  power. 

Ejectment  for  a  farm  house,  buildings  and  lands,  in  the  parish 
of  East  Farleigh  in  Kent.  Issue  having  been  joined,  the  facts 
were  stated  in  the  following  special  case,  under  an  order  of  Lord 
Abingbr,  C,  B. 

(1)  The  effect  of  the  Married  veyancing  Act,  1881  (44  &  45  Vict. 
Women's  Property  Act,  1882  (45  &  46  c.  41),  upon  this  case  should  be 
Vict  c.  75),  and  s.   50  of  the  Con-      considered. — J.  G.  P. 
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DoKd.  In   August,    1788,    James    Foster   was   married  to  Gatheime 

r.  Clifford;   and,  in  contemplation  of  marriage,  a  settlement  was 

GiLBBBT.     jnade  of  the  property  which  is  the  subject  of  this  action. 

By  indentures  of  lease  and  release,  bearing  date  respectiyely 
22nd  and  28rd  August,  1788,  the  property  was  conveyed  to 
trustees,  to  the  use  of  James  Foster  and  his  heirs  until  the  mar- 

L  *^2^  ]  riage  ;  remainder  to  the  use  of  James  ^Foster  and  his  assigns  for 
life  ;  remainder  to  the  trustees  to  preserve  contingent  remaiuders ; 
and,  after  the  decease  of  James  Foster,  to  the  use  of  Catherine 
Clifford,  his  intended  wife,  and  her  assigns,  for  her  life;  and, 
after  the  death  of  the  survivor,  to  the  use  of  all  and  every  the 
children  of  the  body  of  the  said  James  Foster  on  the  body  of  the 
said  Catherine  Clifford,  to  be  equally  divided  between  them  (if 
more  than  one),  share  and  share  alike,  as  tenants  in  common,  and 
not  as  joint  tenants ;  and  of  the  several  and  respective  heirs  of  the 
bodies  of  all  and  every  such  children. 

In  this  settlement  was  contained  the  following  proviso.  "  Pro- 
vided always,  and  it  is  hereby  declared  and  agreed  by  and  between 
all  the  said  parties  to  these  presents,  that  it  shall  and  may  be 
lawful  to  and  for  the  said  James  Foster,  at  any  time  or  times  during 
his  life,  and,  after  his  decease,  to  or  for  the  said  Catherine  Clifford, 
his  intended  wife,  at  any  time  or  times  during  her  life,  by  inden- 
ture under  his  or  her  respective  hand  and  seal,  to  demise  or  lease 
the  said  messuages  or  tenements,  lands,  hereditaments  and  premises 
hereby  granted  and  released,  or  intended  so  to  be,  or  any  of  them, 
or  any  part  thereof,  to  any  person  or  persons,  for  any  term  or 
number  of  years  not  exceeding  twenty-one  years,  in  possession, 
and  not  in  reversion,  remainder  or  expectancy ;  so  as,  upon  every 
such  lease,  there  be  reserved  and  made  payable,  during  the  con- 
tinuance thereof,  the  most  and  best  improved  yearly  rent  that  can 
be  reasonably  had  or  obtained  for  the  same,  without  taking  any 
sum  or  sums  of  money  or  other  thing  by  way  of  fine  or  income  for 
or  in  respect  of  such  lease  or  leases ;  and  so  as  none  of  the  said 
[  *425  ]  leases  be  made  ^dispunishable  of  waste,  by  any  express  words  to 
be  therein  contained ;  and  so  as  in  every  of  the  said  leases  there 
be  contained  a  clause  of  re-entry  for  nonpayment  of  the  rent  or 
rents  to  be  thereby  respectively  reserved ;  and  so  as  the  lessee  or 
lessees,  to  whom  such  lease  or  leases  shall  be  made,  do  seal  and 
deliver  a  counterpart  or  counterparts  thereof;  any  thing  herein 
contained  to  the  contrary  thereof  in  anywise  notwithstanding.'* 
The  marriage  took  place  on  the  26tb  of  August,  1788.     James 
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Foster  died  in  1811 :  and  his  wife  died  in  October,  1841 ;  and  there       Doe  d. 
was  issue  of  the  marriage,  two  sons  and  four  daughters.  r. 

The  lessors  of  the  plaintiff  were  the  children,  or  the  legal  repre-     G'^^'^t. 
Bentatives  of  the  children,  of  this  marriage :  and  the  plaintiff  was 
entitled  to  recover  in  this  action,  if  no  valid  lease  was  executed  by 
the  widow. 

In  August,  1812,  the  widow  of  James  Foster  married  Thomas 
Gilbert :  and,  on  the  18th  of  April,  1885,  she  executed  an  instru- 
ment which  contained  a  demise  of  the  property  sought  to  be 
recovered  in  this  action  to  her  husband  Thomas  Gilbert  for  fourteen 
years  from  11th  October,  1834  (if  the  lessee  should  so  long  live), 
at  the  yearly  rent  of  64Z.,  payable  half  yearly,  on  6th  April  and 
11th  October  (i).  A  counterpart  of  this  instrument  was  executed 
by  Thomas  Gilbert. 

The  validity  of   this  instrument,  as  a  lease  under  the  power       [  426  ] 
contained  in  the  marriage  settlement,  is  disputed  by  the  lessors  of 
the  pi  I  in  tiff.    But  it  has  been  agreed  that  they  shall  not  make 
any  objection  to  its  validity  on  account  of  the  amount  of  the  rent 
reserved. 

If  the  Court  should  be  of  opinion  that  it  was  not  a  valid 
execution  of  the  power  contained  in  the  indenture  of  23rd  August, 
1788,  judgment  was  to  be  entered  for  the  plaintiff  by  confession ; 
if  they  should  be  of  opinion  that  it  was  a  valid  execution  of  the 
said  power,  judgment  was  to  be  entered  for  the  defendant  by 
noUe  prosequi. 
The  case  was  argued  in  last  Trinity  Term  (2). 

TTiesiger,  for  the  plain tiflt: 

The  power  was  not  well  exercised.  A  wife  cannot  convey  to  her 
husband.  Nor  can  the  husband  execute  a  counterpart  to  the  wife. 
The  covenants  could  not  be  enforced  by  the  wife  against  the  husband ; 
and  these  covenants  are  required  for  the  benefit,  not  merely  of  the 

(1)  It'wM  argued  that  this  reseira-  768  (2  Cr.  &  M.  247 ;  S.  C.  4  Tyr.  185) ; 

tion  was  not  a  good  execution  of  the  Rutland  v.   Doe  d.   Wythe  (5  M.  &  W. 

power,  because  no  provision  was  made  688,  696,  in  Exch.  Ch.,  reversing  the 

for  the  case  of  the  lessee  dying  between  judgment  of  the  Court  of  Exchequer, 

the  rent  days ;  but  on  this  point  the  The  d.  Wythe  v.  Rniland,  2  M.    &  W. 

Court  pronounced  no  opinion.     Refer-  661) ;  Doe  d.  Douglas  v.  Lock,  41  R.  B. 

ence  was  made  to  Doe  d.   Wilmot  v.  496  (2  Ad.  &  El.  705,  736—741). 
Giffard,  2  Sugd.  Pow.  427,  6th  ed.,  (2)  June  2nd,   1843.     Before  Lord 

cited  also  in  Doe  d.  Earl  of  Shrewsbury  Denman,  Ch.  J.,  Patteson,  Williams, 

T.  Wilson,  22  R.  R.  430  (5  B.  &  Aid.  and  Coleridge,  JJ. 
371);  Doe  d.  Harries  t,  Morse,  39  R.  R. 
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DoBd.       party  who  is  to  exercise  the  power,  bat  of  those  in  remainder. 
9,  Where,  indeed,  the  power  is  granted  to  a  party  without  an  interest, 

Gilbert,  jj  ^^y  ^^  exercised  in  favour  of  such  party.  "  Where  the  terms 
of  the  power  are  complied  with,  it  is  no  objection  that  the  lease  is 
granted  in  trust  for  the  lessor  himself,  for  that  is  a  question  merely 
between  the  parties.  It  is  just  the  same  thing  as  between  the 
lessor  and  the  successor,  where  the  legal  tenant  is  bound  during 
the  term  in  all  requisite  covenants  and  conditions :  '*  2  Sugden  on 

[  -427  ]       Powers,  834  (i) ;  where  Wilson  v.  Sewell  (2),   2'aylor  v.  *  Horde  (3) 
and  Earl  of  Cardigan  v.  Montague  (4)  are  referred  to.     But  here  the 
protection  which  the  framer  of  the  power  contemplated,  when  he 
lodged  it  in  a  tenant  for  life  who  might  be  expected  to  see  to  the 
enforcement  of  the  covenants,  will  be  lost.     The  tenant  for  life 
cannot  sue  her  husband  for  not  cultivating,  nor  re-enter  for  waste. 
When  the  party  granting  the  lease  is  equally  interested  with  the 
remainderman  in  getting  the  best  rent,  the  remainderman  has  a 
protection,  which  fails  when  the  lessor  has,  through  her  husband, 
a  stronger  interest  in  the  rent  being  as  low  as  possible.     In  the 
case  of  the  Qiieensherry  Leases  (5)  Lord  Eldon  said  that  the  leading 
criterion  was  always  whether  reasonable  care  and  diligence  had  been 
exerted  to  get  the  best  rent.     There  is  virtually  no  reservation  of 
the  rent  here  during  the  life  of  the  lessor.    Now  the  rent  was  to  be 
reserved  ''during  the  continuance"  of  the  lease;  and  the  lessor 
could  not  dispense  with  this  even  for  her  own  life :  Elmer's  case  (6), 
Lord  Mountjoy's  case  (7). 

Piatt,  contra: 

The  intention  of  the  party  conferring  the  power  must  govern  its 
construction:  Goodtitle,  lessee  of  Clarges,  v.  Funucan{s),  Pomeryv. 
Partington  (0),  Shepp.  Touch.  269,  and  Preston's  note  (II)  there. 
Now  the  restrictions  in  this  power  were  imposed,  not  for  the  benefit 
of  the  party  exercising  it,  but  to  prevent  such  an  exercise  as  might 
injure  those  in  remainder  and  reversion.  The  objections  made 
[  ♦428  ]  *tend  only  to  show  some  supposed  injury  to  the  lessor  who  exercises 
the  power.  It  is  said  that  she  cannot  enforce  the  covenants  against 
her  husband.    But,  if  the  lease  had  been  made  to  a  stranger,  the 

(1)  Ed.  6.  o  Dow,  293,  344. 

(2)  1  W.  Bl.  617.  (6)  5  Ck).  Eep.  2  a. 

(3)  1  Burr.  60,  124.  (7)  5  Co.  Rep.  3  b,  6  a. 

(4)  2  Sugden  on  Powers,  App.  No.  (8)  2  Doug.  565,  573. 

14.    See  1  Burr.  122.  (9J  1  E.  B.  787  (3  T.  B.  665,  675). 

(5)  Montgomery  v.  Duke  o/Buccleueh, 
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lessor    might  have  abstained    from   enforcing  the  remedy:    the       Dosd. 

remainderman  has  no  means  of  compelUng  her  to  act;  and  the  «.. 

remedy  of  the  remainderman  himself  is  not  aflfected.     The  tenant      Gii-bbrt. 

for  Ufe  is  not  bound  to  accept  the  rent.     '^  If  a  power  be  to  a  woman 

to  make  leases,  and  she  takes  husband,  a  lease  by  the  husband  and 

wife,  is   well  executed:"  Com.  Dig.  Poiar  (C  1),  citing  Duke  of 

Buckingham  w.  Lord  Antrim  (i).      '*Afeme  may  be  an  attorney  to 

deliver   seisin   to  her   husband : "   Go.  Litt.  52  a.     In  Bro.  Abr. 

Executors,  pi.  175,  it  is  laid  down  that  an  executrix  may  sell  to  her 

husband  ;  for  which  the  Year  Book,  Pasch.  10  Hen.  VII.  fol.  20  A. 

pi.  9,  is  cited.     The  lease  is  properly  the  act  of  the  party  creating 

the  power ;  the  lessee  takes  from  him ;  and  many  acts  are  good 

between   husband  and  wife,  acting  merely  as  instruments,  which 

would  be  invalid  in  other  cases.     ''If  a  charter  of  feoffment  be 

made  to  the  wife,  the  husband  as  attorney  to  the  feoffor  may  make 

livery  to  the  wife ;  and  so  a  feme  covert^  that  hath  power  to  sell 

land  by  will,  may  sell  the  same  to  her  husband,  because  they  are 

but  instruments  for  others,  and  the  state  passeth  from  the  feoffor 

or  devisor :  "  Co.  Litt.  187  b.     **  If  cestui  que  use  had  devised,  that 

his  wife  should  sell  his  land,  and  made  her  executrix  and  died,  and 

she  took  another  husband,  she  might  sell  the  land  to  her  husband, 

for  she  did  it  in  auter  droit,  and  her  husband  should  be  in  by 

the  devisor:"  Co.  Litt.  112  a.     Many  applications  of  the  *same       [  •429  J 

principle  are  to  be  found  in  2  Sugd.  Pow.  25,  and  the  subsequent 

I)ages ;  and  at  p.  27  is  the  following  passage.     **  This  doctrine,  that 

the  appointee  takes  under  the  original  deed,  is  followed  in  all  its 

consequences.     Therefore,  although  a  husband  cannot  at  common 

law  convey  directly  to  his  wife,  yet  he  may  make  an  immediate 

appointment  to  her ;  because  her  estate  arises  out  of  the  original 

seisin ;  and  for  the  same  reason  a  wife  may  appoint  immediately 

to  her  husband ;  the  principle  is  something  similar  to  that  which 

prevails  in  copyholds,  where  a  surrender  by  the  husband  to  the 

^'ite,  or  by  the  wife  to  her  husband,  is  good."     And  reference  is 

made  to  Bunting  v.  LepingweU  (2).     In  1  Sug.  Pow.  184  it  is  said  : 

''  Every  person  who  by  the  laws  of  England  is  capable  of  disposing 

of  an  estate  actually  vested  in  himself,  may  exercise  a  power  over 

land,  or,  in  other  words,  direct  a  conveyance  of  that  land.     By  the 

common  law  a  married  woman  could  not  dispose  of  her  own  estate 

without  a  &ub  or  recovery,  for  which   the  statute  law  has  now 

(1)  1  Sid.  101.    See  16  Vin.  Abr.      Chan.  17;  3  Salk.  276. 
i^l,  Ut.  Powers  (A.  loj,  pi.  3;  1  Ca.  (2)  4  Co.  Rep.  29  a. 
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Doe  d.       sapplied  a  deed  with  certain  formalities ;  but,  simply,  as  the  instm- 
i;.  ment,  or  attorney  of  another,  she  could  convey  an  estate  in  the 

Gilbert,  g^me  manner  as  her  principal,  because  the  conveyance  was  con- 
sidered as  the  deed  of  the  principal,  and  not  of  the  attorney,  and 
her  interest  was  not  affected." 

Thesiger,  in  reply : 

The  intention,  upon  which  reliance  is  placed  for  the  defendant, 
could  not  have  been  that  the  power  of  re-entry  should  be  totally 
inoperative  during  the  life  of  the  tenant  for  life.  It  is  doubtful, 
[  •430  ]  *where  the  power  is  coupled  with  an  interest,  whether  a  feme  covert 
can  execute  without  her  husband:  the  subject  is  discussed  in 
1  Sugd.  Pow.  194,  &c.  (1),  and  in  1  Chance  on  Powers,  202,  &c. 

(Patteson,  J. :  The  consequences  you  contemplate  would  equally 
have  followed  if  the  widow  had  appointed  before  her  second 
marriage,  and  then  had  married  the  appointee.) 

The  question  is  whether  the  execution  of  the  power  was  valid  at  the 

time  of  execution. 

Cur.  adv,  vulL 

Lord  Dbnman,  Gh.  J.  now  delivered  the  judgment  of  the  Court  : 

The  question  was  on  the  validity  of  a  lease  granted  by  a  tenant 
for  life  under  a  marriage  settlement,  to  which  the  only  objection 
was  that  it  was  granted  by  a  wife  to  her  husband  ;  by  the  widow  of 
the  settlor  to  the  person  whom  she  married  after  the  death  of  her 
former  husband,  the  settlor. 

The  power  of  leasing  was  for  her,  by  indenture  under  her  hand 
and  seal,  to  demise  or  lease  the  premises  to  any  person  or  persons 
for  twenty-one  years,  so  as  upon  every  such  lease  there  be  reserved 
the  best  rent,  and  so  as  none  of  the  said  leases  be  made  dispunishable 
of  waste  by  any  express  words  to  be  therein  contained,  and  so  as  in 
every  of  the  said  leases  there  be  contained  a  clause  of  re-entry  for 
nonpayment  of  the  rent,  and  so  as  the  lessee  do  seal  and  deliver  a 
counterpart  thereof. 

The  lessor  of  the  plaintiff,  the  remainderman  under  the  marriage 

settlement,  argued  that  this  lease  is  void  because  husband  and  wife, 

[  *43i  ]      being  one  person  in  law,  ^can  make  no  grant  to  each  other.     It  was 

also  urged  that  the  restrictions  on  the  power  of  leasing  contained  in 

the  marriage  settlement  could  not  be  enforced  where  the  wife 

(1)  6th  ed. 
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demised  to  the  husband ;  for  she  can  neither  re-enter  and  eject  him       Dob  d. 
on  nonpayment  of  the  rent,  or  breach  of  any  other  covenant,  nor  «. 

make  him  answerable  for  waste,  nor  take  from  him  any  binding      <^i^»"bt. 
counterpart  of  the  lease. 

There  is  no  case  in  point.    For  the  defendant  we  are  referred  to 

Co.  Litt.  52  a,  112  a,  187  b,  and  Bro.  Abr.  tit.  Executors,  pi.  176. 

One  answer  applies  to  all  those  passages  that  appear  favourable  to 

him :  the  wife  was  acting  in  auter  droit  in  all  the  cases  where  she 

is  recognised  by  law  as  having  power  to  act  independently  of  or  in 

opposition  to  her  husband.     The  Marquis  of  Antrim  v.  The  Duke  of 

Buckingham  was  also  cited  from  1  Ca.  Chan.  17,  which  is  found 

also  in  16  Vin.  Ab.  481,  Com.  Dig.  Poiar,  (C  1),  and  8  Salk.  276 ; 

which  merely  laid  down  that,  where  a  feme  sole  reserves  a  power  of 

leasing,  and  marries,  her  execution  of  that  power  is  defective  for  no 

other  reason  than  that  her  husband  joined  in  making  the  lease. 

Supposing  this  decision  sound  (which  may  be  doubted  from  other 

decisions  reported  in  the  same  page,  and  from  a  case  under  the 

head  Authority  (i)  in  the  same  book)  it  certainly  adds  no  force  to 

the  defendant's  argument. 

But  in  this  case  recourse  was  had  to  the  principle  that,  where  a 
power  of  appointment  is  executed,  the  party  creating  the  power  is 
considered   in  law  as  the  party  conveying,  and  the  party  who 
executes  merely  as  an  instrument  in  his  hands.    We  think,  how- 
ever, that  tenant  for  life  with  power  to  grant  leases  is  not  in  the 
^situation  of  one  who  is  merely  empowered  to  appoint,  but  that  he       [  *^32  ] 
has  a  power  coupled  with  an  interest,  which  requires  a  bargain 
between  independent  persons,  and  a  grant  which  is  not  void  at  law. 
The  conditions  annexed  to  every  leasing  power  are  for  the  benefit 
of  the  remainderman,  and  the  protection  of  his  interest  in  the 
property  when  the  life  estate  shall  have  terminated :    it  is  enough 
to  refer  for  a  statement  of  this  doctrine  to  1  Burr.  121,  122  (2) : 
and,  though  such  remainderman  has  his  remedy  on  the  covenants 
of  the  lease  when  his  estate  vests  in  possession,  it  is  manifest  that 
that  protection  may  be  lost  for  want  of  a  liability  in  the  lessee 
daring  the  coverture.     The  mischief  may  be  incurable  after  a  long 
enjoyment  with  complete  immunity. 

We  are  therefore  of  opinion  that  the  lessor  of  the  plaintiff  is 
entitled  to  our  judgment. 

Judgment  for  plaintiff. 

(1)  Perhaps  Harris   v.    Oraham,  3  (2)   Taylor  v.  Horde. 

Yin.  Abr.  419,  Authority  (B),  pi.  12. 
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^^^  HUGGIN8  V.   COATES. 

Dee,  5.  (^  O-  B.  432—439 ;  8.  C.  D.  &  M.  433 ;  13  L.  J.  a  B.  46 ;  8  Jur.  334.) 

P  ^    .  If  any  one  of  the  securities  for  an  annuity  be  set  aside,  the  grantee  may 

'-        -I  recover  back  the  purchase  money  in  an  action  for  money  had  and  received, 

for  failure  of  consideration. 

In  such  an  action  the  Statute  of  Limitations  runs  from  the  time  when 
the  security  is  set  aside,  it  not  appearing  that  the  consideration  has  failed 
before  that  time.  And  the  statute  does  not  attach  if  the  sectuity  was  eet 
aside  within  six  years,  though  six  years  have  elapsed  since  the  annuity  was 
last  paid. 

Assumpsit  for  money  had  and  received,  for  interest,  and  on  an 

account  stated.    Pleas :  I.  Non  assumpsit,    Issae  thereon.     2.  That 

[  *4S3  ]      the  supposed  cause  *of  action  did  not  accrue  within  six  years 

of  the  commencement  of  the  suit.     Replication :    that  the  several 

causes  of  action  did  accrue  within  six  years  &c.     Issue  thereon. 

Several  other  issues  of  fact  were  taken ;   but  the  question  here 
turned  only  on  those  above  mentioned. 

On  the  trial,  before  Lord  Denman,  Ch.  J.,  at  the  Middlesex 
sittings  after  Michaelmas  Term,  1842,  the  plaintiff  claimed  1,500{. 
(with  interest),  as  having  been  paid  to  defendant  for  the  considera- 
tion of  an  annuity  of  225Z.,  to  be  paid  by  defendant  to  plaintiff; 
which  consideration,  it  was  alleged,  had  failed.  The  payment  of 
the  1,5002.  and  the  execution  of  the  annuity  deed,  dated  18th  June, 
1826,  were  proved :  but  the  memorial  (i)  was  not  put  in.  There  was 
no  proof  that  any  payment  of  the  annuity  had  been  made  within 
six  years  of  the  commencement  of  the  action.  It  appeared  that 
among  the  securities  given  for  the  annuity  was  a  warrant  ot 
attorney ;  that,  in  1842,  the  defendant  was  taken  in  execution,  at 
the  suit  of  plaintiff,  upon  a  judgment  entered  up  thereon ;  and  that 
defendant,  on  19th  April,  1842,  obtained  the  following  rule  of  this 
Court. 

"  Huggins  v.  Coates. 

''Upon  reading  the  aj£davit  of"  «&c.,  ''and  the  paper  writings 

thereto  annexed  "  &c.,  it  is  ordered  that  the  plaintiff,  upon  notice 

&c.,  "  shall,  upon  "  &e.,  "  show  cause  why  the  warrant  of  attorney 

upon  which  judgment  has  been  entered  up  in  this  action,  and  the 

judgment,  and  the  testatum  ca.  sa.  and  subsequent  proceedings, 

[  ^^^^  ]      should  not  be  set  aside ;   and  why  the  ^defendant  should  not  be 

discharged  out  of  the  custody  of  the  Sheriff  of  the  county  of  Susses 

at  the  suit  of  the  plaintiff  by  the  name  of  "  <&c.  :  "  on  the  ground, 

(1)  /.e.,  the  memorial  of  the  deed  of      18  Vict.  c.  90),  to  be  enrolled  in  the 
grant  of  the  annuity  required  by  53      High  Court  of  Chancery. — J.  G.  P. 
Goo.  III.  c.  141,  8.  2  (repealed  by  17  & 
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first,  that  the  warrant  of  attorney  is  given  to  secure  the  payment  of     uugoikb 
an  annuity  void  by  the  Annuity  Act,  by  reason  of  the  memorial  of      coatbb. 
the  deed  of  grant  of  the  said  annuity  being  defective  in  the  names 
of  the  parties,  the  deed  being  described  therein  as  of  three  parts, 
and  being  of  four  parts,  one  John  Billingshurst  being  a  party  to  the 
said  deed,   and  his  name  being  omitted  in  the  said  memorial: 
secondly,  by  reason  of  the  said  warrant  of  attorney  not  having  been 
properly  described  in  the  said  memorial,  the  same  being  described 
as  a  warrant  of  attorney  in  the  sum  of  8,000Z.,  instead  of  a  warrant 
of  attorney  to  confess  judgment  for  that  sum,  and  James  Howarth 
and  Andrew  Freeman,  mentioned   as  parties  thereto,  not  being 
described  as  attomies  of  the  Court  of  King's  Bench,  and  it  not  being 
stated  in  the  said  memorial  that  the  said  warrant  of  attorney  was 
for  securing  payment  of  the  said  annuity,  and  the  consideration  for 
the  purchase  of  the  said  annuity,  and  how  paid,  and  the  amount  of 
the  said  annuity,  not  being  stated  in  the  said  warrant  of  attorney  or 
memorial  thereof :    And  also  why  the  judgment  and  subsequent 
proceedings  should  not  be  set  aside,  and  the  said  defendant  dis- 
charged out  of  custody  as  aforesaid,  on  the  ground  that  the  warrant 
of  attorney  is  not  properly  stamped,  and  that  the  judgment  ought 
to  have  been  revived  by  scire  facias :  And  why  the  testatum  ca.  sa. 
Issued  thereon  should  not  be  set  aside,  and  the  defendant  discharged 
out  of  custody  as  aforesaid,  on  the  ground  that  the  judgment  is  In 
the  matter  of  Iluggins   as   plaintiff,   and   the   testatum  ca.  sa,  is 
issued  at  the  *suit  of  Huggins ;   and  that  the  testatum  ca.  sa.  is       [  *485  ] 
tested  as  having  been  issued  in  the  year  1802 :  And  for  irregularity : 
with  costs  to  be  taxed  "  &c.     **  Upon  the  motion  '*  &c. 

The  rule  was  afterwards  made  absolute,  May  2nd,  1842,  in  the 
following  terms  (i). 

'*  Upon  reading  the  rule  made  in  this  cause  on  Tuesday,  the 
19th  day  of  April,  in  this  Term,  the  aflSdavit  of"  &c.,  "and  the 
paper  writings  thereto  annexed"  &c.,  "and  upon  hearing"  &c. 
(counsel  for  the  plaintiff  and  defendant) :  "It  is  ordered  that  the 
warrant  of  attorney,  upon  which  judgment  has  been  entered  up 
in  this  action,  the  judgment  and  execution,  and  subsequent 
proceedings,  be  set  aside  without  costs  :  and  that  the  said  defendant 
^e  discharged  out  of  the  custody  of  the  Sheriff  of  the  county  of 
Sussex,  at  the  suit  of  the  plaintiff  in  the  name  of  Huggins.  And  it 
is  further  ordered  that  the  defendant  shall  not  bring  any  action 

(I)  See  Huggins  v.  CoaieB,  1  Dowl.  P.  C.  N.  S.  827. 
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HuoGzvB     against  any  of  the  parties  concerned  in  the  execution,  including 

C0ATK8.      amongst  others  the  said  sheriff." 

The  counsel  for  the  defendant  contended,  first,  that,  the  memorial 
not  being  put  in,  it  did  not  appear  on  what  ground  the  warrant 
of  attorney  and  proceedings  thereon  had  been  set  aside,  and  that 
therefore  the  annuity  itself  might  still  be  valid,  in  which  case 
there  would  be  no  failure  of  consideration:  secondly,  that  if  the 
annuity  itself  was  invalid,  the  failure  of  consideration  existed  at 
the  time  of  paying  the  money  in  1826,  and  therefore  the  Statute  of 

[  •436  ]  Limitations  was  a  bar.  A  verdict  *was  taken,  by  direction  of  the 
Lord  Chief  Justice,  for  the  plaintiff  on  the  first  and  second  issues, 
with  leave  to  move  as  after  mentioned. 

In  Hilary  Term,  1848,  Hoggins  obtained  a  rule  for  entering  a 
nonsuit  on  the  first  issue,  or  a  verdict  for  defendant  on  the  first 
and  second  issues. 

Piatt  now  showed  cause  (i) : 
As  to  the  issue  on  Non  cusumpsit :  the  plaintiff  has  not  the  con- 
sideration on  which  the  money  was  advanced,  namely,  an  annuity 
secured  by,  among  other  securities,  a  warrant  of  attorney. 
[He  referred  on  this  point  to  Cowper  v.  Godnwnd  (a)  and  Scurfield 
V.  Ooivland  (3).]  Next,  as  to  the  issue  on  the  Statute  of  Limitations. 
Cowper  V.  Oodmond  (2)  is  a  direct  decision  that  the  statute  begins 
to  run,  not  on  the  payment  of  the  money,  but  when  the  con- 
sideration fails,  that  is,  when  the  security  is  invalidated,  which 
here  took  place  only  in  May,  1842.  The  grantor  of  the  security, 
for  whose  benefit  the  statutory  provisions  respecting  annuities 
were  made,  may  never  elect  to  set  the  security  aside. 

Hoggins  and  Winser,  contra  : 
As  to  the  issue  on  Non  assumpsit.  The  rule  nisi  for  setting  aside 
[  •487  ]  the  warrant  *of  attorney  specifies  many  objections ;  and  the 
rule  absolute  does  not  show  which  pj^vailed.  The  annuity  may 
still  be  subsisting ;  for  many  of  the  objections  would  not  tend 
to  avoiding  the  annuity.  [On  this  point  he  referred  to  Me 
of  Bolton  V.  Williams  (A,  Scvrfield  v.  Gaivland(z)^  Crosley  v, 
Arkwright{b)y  Saunders  v.   Hardinge(Q),  Anonymous  (1)^  Coicp^r^' 

(1)  Before  Lord  Denman,  Ch.  J.,  Br.  C.  C.  297,  310.     See  7  B.  B.  285, 
Patteson,  Williams  and  Coleridge,  JJ.  286,  288. 

(2)  9  Bing.  748.  (5)  2  T.  B.  603. 

(3)  6  East,  241.  (6)  5  T.  B,  9.    ^ 

(4)  2    Ves.  Jur.   138,  154;   S.  C.  4  (7)  2  Chitt  Bep.  34. 
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Godmond  (i),  Waters  v.  Mansell  (2),  and  sect.  2  of  stat.  8  Geo.  lY.      Hugwiks 
c.  92.]     Next,  if  the  first  issue  can  be  maintained  by  the  plaintiff,      Coatbs. 
the  Statute  of  Limitations  runs  from  the  time  when  the  money       [  488  j 
now  claimed  was  received  by  the  defendant ;  or  at  any  rate  from 
the  last  payment  of  the  annuity.     The  plaintiff,  if  he  has  no 
consideration  now,  has  had  none  within  six  years.    In  Coivper  v. 
Godmond  (i)  paj  ments  of  the  annuity  had  been  made  within  the 
six  years ;  and  the  defendant  was  held  to  have  thereby  treated 
the  annuity  as  subsisting.     If  the  transaction  here  was  void,  the 
statute  has  run ;  if  voidable  only,  the  action  is  premature,  as  the 
defendant  has  not  sought  to  avoid  the  annuity. 

Cur.  adv.  vult. 

LoBB  Denman,  Ch.  J.,  in  this  vacation  (December  9th),  delivered 
the  judgment  of  the  Court  : 

This  was  an  action  to  recover  back  the  consideration  money  paid 
for  an  annuity  in  the  year  1826.  One  of  the  securities  given  was 
a  warrant  of  attorney,  on  which  judgment  was  entered  up  :  but  the 
warrant  and  judgment  were  set  aside  on  motion  in  the  year  1842, 
bat  it  did  not  appear  on  what  grounds.  The  defendant  pleaded, 
amongst  other  things,  the  Statute  of  Limitations  :  but  the  verdict 
was  taken  for  the  plaintiff. 

The  defendant's  counsel  contended  that  this  action  would  not  lie, 
as  it  did  not  appear  on  what  ground  the  ^warrant  of  attorney  was  [  *4S9  ] 
set  aside,  and  it  might  be  that  the  annuity  was  still  a  valid  one.  The 
case  of  ScurfiM  v.  Gowland(s)  is  an  answer  to  this  argument; 
where  it  was  expressly  held  that  the  loss  of  one  out  of  several 
securities  makes  a  failure  of  the  consideration  for  which  the 
purchase  money  of  the  aimuity  was  paid,  and  entitles  the  plaintiff 
to  maintain  this  action. 

Then  the  defendant's  counsel  contended  that  the  Statute  of 
Limitations  was  a  bar,  inasmuch  as  the  annuity  was  void,  and  the 
six  years  began  to  run  from  the  granting  of  it.  The  answer  is, 
that  there  was  no  proof  that  the  annuity  was  void.  The  ground 
on  which  the  warrant  of  attorney  was  set  aside  did  not  appear,  as 
he  himself  argued ;  and  it  might  have  been  for  some  cause  for 
which  it  was  voidable  only,  and  not  void,  and  so  the  statute  would 
not  run  until  it  was  avoided,  viz.  not  till  1842.  It  lay  on  the 
defendant,  as  to  this  issue,  to  show  that  the  annuity  was  void 

(1)  9  Bing.  748.  (3)  6  East,  241. 

(2)  3  Taunt.  66. 
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HuGoiKB      ab  initio^  in  order  to  bring  into  question  the  doctrine  laid  down  in 

CoATM.       Cowper  v.  Godmond  (i).     It  is  true  that  the  fourth  plea  states  that 

there  was  no  memorial,  and   goes  on   to  add  that  there  was  no 

demand  before  action,  and  the  replication  traverses  the  demand 

only  (2) ;  but  this  admission  that  there  was  no  memorial  is  available 

only  as  to  that  issue,  and  cannot  be  taken  into  account  as  t-o  the 

others. 

This  rule  must  therefore  be  discharged. 

Rule  discharged. 


1845.  MERCER  r.   WHALL. 

Jifw27.  (5  Q^  B^  447-468 ;  S.  C.  14  L.  J.  Q.  B.  267 ;  9  Jur.  576.) 

[  447  ]  Wherever,  from  the  state  of  the  record  at  Nisi  Prius,  there  is  any  thing 

to  be  proved  by  the  plaintiif,  he  is  entitled  to  begin.    The  rule  is  the  same 
in  actions  of  contract  and  in  actions  of  tort. 

In  covenant  against  an  attorney  for  dismissing  plaintiff,  an   articled 
clerk,  from  his  service,  defendant  pleaded  that  plaintiff,  after  the  making 
of  the  articles  and  before  the  disicharge,  conspired  and  combined  with  J.  G., 
another  attorney,   by  the   unlawful    means  after  mentioned  to  induce 
plaintiff's  clients  to  leave  him  and  employ  J.  Q.,  and  that  plaintiff,  in 
pursuance  of  the  said  combiuation,  disclosed    defendant's    professional 
secrets  to  J.  G.,  calumniated  defendant  to  his  clients  &c.  (alleging  various 
other  acts  of  misconduct  as  done  in    pursuance  of    the  combination)  ; 
whereby  defendant  was  prevented  from  instructing  plaintiff  and  retaining 
him  in  his  service  &c. ;  and  defendant,  just  before  the  discharge  of  plaintiff, 
discovered  and  had  notice  of  the  premises,  and  was  therefore  forced  to 
discharge,   and  did,   so  soon  as  he  discovered  the  premises,  discharge, 
plaintiff  from  his  service,  as  he  lawfully  &c.      Replication,  De  injuria. 
Issue  thereon. 

Held,  that  the  plaintiff  was  entitled  to  begin. 

Held,  also,  that,  on  the  above  plea,  the  defendant  was  bound  to  show 
that  he  knew  of  the  misconduct  alleged  in  justiiication  before  he  dismissed 
the  plaintiff. 

And  qvixre,  whether  he  ought  not  also  to  have  shown  that  tiie  acts  com- 
plained of  were  done  in  pursuance  of  the  alleged  combination. 

Covenant.  The  declaration  set  forth  articles  under  seal  by 
which  plaintiff  was  boand  to  defendant  (an  attorney  and 
solicitor)  as  his  clerk,  for  five  years,  and  defendant  covenanted 
that  he  would,  during  the  said  term,  instruct  plaintiff  in  tho 
knowledge  and  practice  of  the  law  &c. ;  and  plaintiff,  for  the 
considerations  aforesaid,  and  in  consideration  of  60/.  yearly  salary, 
covenanted  that  he  would  from  thenceforth,  during  the  said  tenn 
of  five  years,  faithfully  and  diligently  serve  defendant  as  his  clerk, 
keep  his  secrets,  perform  his   lawful  commands,  &c.y  not  act  as 

(1)  9  Bing.  748.  the  report,  the  verdict  was  for  the 

(2)  On  this  issue,  which  it  has  not      defendant, 
been  thought  necessary  to  set  out  in 
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an  attorney  in  any  Court  without  his  consent  &c.,  not  cancel,  lend  Mbbokb 
or  make  away  with  his  papers  &c.,  and  would  assist  him  in  whall. 
extending  and  increasing  his  business  &c. :  and  defendant,  for  the 
considerations,  covenants  and  agreement  aforesaid,  covenanted  to 
plaintiff  to  pay  him,  during  the  five  years,  the  said  yearly  salary 
of  60/.  The  declaration  then  averred  that  plaintiff  entered  the 
service,  and  served  defendant  *until  a  certain  day,  to  wit  [  '^^s  ] 
14th  March,  1844,  and  always  well  and  truly  observed  and 
performed  all  things  in  the  said  articles  &c.  on  his  part  &c. ;  and 
that,  although  he  was  always  ready  and  willing,  and  offered 
defendant,  to  wit  on  &c.,  so  to  observe  and  perform  &c.,  and  so 
to  serve  defendant  as  such  clerk  &c.,  and  to  be  taught  and 
instructed  <&c.,  until  the  expiration  of  the  residue  of  the  said  term, 
nevertheless  defendant  would  not,  during  the  said  residue  &c., 
teach  and  instruct  plaintiff  &c. ;  but  on  the  contrary  thereof,  to  wit 
on  &c.,  wholly  refused  so  to  do,  and,  against  the  will  and  without 
the  consent  of  plaintiff,  discharged  him  from  the  service,  contrary 
to  the  articles ;  by  means  whereof  &c. 

Plea.     That,  before  the  making  of  the  articles,  defendant  had 

purchased  of  the  personal  representatives  of  B.  G.,  deceased,  the 

goodwill  and  practice  of  his  business  as  an  attorney  and  solicitor, 

which  he  had  carried  on  at  &c.,  and  which  is  the  same  practice 

and  business  which   defendant    carried    on    at  the    time   of  the 

making  of  the  said  articles :  that  defendant,  after  such  purchase, 

agreed  to  take  plaintiff  &c.,  and  entered  into  the  said  articles,  and 

took  plaintiff  into  his  service  as  clerk,  in  manner  and  form  &c. : 

And  that  plaintiff,  before  the  breach  of  covenant  supposed  in  the 

declaration,  ''  was  guilty  of  gross  misconduct  which  justified  that 

breach,  in  this,"  that,  after  the  making  of  the  articles,  and  before 

the  discharge  of  plaintiff,  and  before  any  breach  of  the  covenant  by 

defendant,  and  whilst  plaintiff  was  engaged  in  defendant's  service 

as  his  clerk  under  the  articles,  to  wit  on  &c.,  **  he  the  plaintiff  did 

wickedly  and  maliciously   conspire,  combine  and  agree  with  one 

J.  G.,  who  then  was  an  attorney  and  solicitor,  and  professional 

rival  of  the  defendant,  at  the  place  *aforesaid,  and  by  the  unlawful       [  *^^^  ] 

means  and  devices  hereinafter  mentioned,  to  deprive  the  defendant 

of  the  benefit  of  his  said  purchase,  and   to  induce  and  procure 

divers  clients  of  the  defendant  as  such  attorney  and  solicitor  to 

cease  to  employ  the  defendant  as  such  attorney  and  solicitor,  and 

instead  thereof  to  employ  the  said  J.  G.  as  such  attorney  and 

solicitor,   and   also  to  induce  and  procure   divers  persons,  who 
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Mebcsb      otherwise  woald  have  employed  the  defendant  as  such  attorney  and 
Whall.      solicitor,  to  employ  the  said  J.  G.  as  such  attorney  and  solicitor 
instead:    and   the  plaintiff  then,   to  wit  on  the  day   and  year 
aforesaid,  and  on  divers  other  days  after  the  making  of  the  said 
articles,  and  whilst  he  was  in  the  service  of  the  defendant  as  such 
clerk,  and  before  the  supposed  discharge  and  breach  of  covenant, 
in  pursuance  of  the  said  agreement  and  combination,  wrongfully 
and  unlawfully,  and  with  intent  to  disclose  the  professional  secrets 
of  the  defendant  to  the  said  J.  G.,  and  to  destroy  the  confidence 
of  the  defendant's  clients  in  the  defendant "  &c.,  "  and  to  injure 
and  ruin  the  defendant  in  his  said  business  as  an  attorney  and 
solicitor,  in  the  absence  of  the  defendant  and  without  his  consent 
or  knowledge,  did  introduce  into  the  private  office  of  the  defendant, 
wherein  he  carried  on  his  business  as  such  attorney  and  solicitor 
as  aforesaid,  the  said  J.  G.,  then  being  an  attorney  residing  and 
practising  at "  &c. "  aforesaid,  and  who  had  no  right  to  be  in  his  said 
private  office  or  to  be  informed  of  the  business  of  the  defendant, 
but  on  the  contrary  was  a  professional  rival  of  the  defendant ;  and 
the  plaintiff  did  then  on  the  occasions  aforesaid,  with  the  like 
intent  as  aforesaid,  communicate  and  betray  to  the  said  J.  G. 
divers  professional  secrets  of  the  defendant,  and  divers  matters 
[  *450  ]      and  "^things  relating  to  the  clients  and  business  of  the  defendant, 
which  it  was  the  duty  of    the  defendant  as  such   attorney  and 
solicitor  as  aforesaid,  and  the  plaintiff  as  such  articled  clerk  as 
aforesaid,  to  keep  secret "  &c.     The  plea  imputed  various  other 
acts  of  misconduct  to  the  plaintiff,  as  disclosing  the  defendant's 
professional  correspondence,  and  other  documents  &c.,  to  J.  G. ; 
calumniating    defendant  to  clients  in   respect   of    his  business; 
absenting  himself  and    neglecting    the    business;    drawing   and 
engrossing  deeds  &c.,  as  an  agent  on  behalf  of  other  persons  than 
defendant,  without  his  consent ;  causing  professional  documents  in 
defendant's  office  to  be  copied  without  his  consent,  and  allowing 
J.  G.  to  use  the  copies  &c.,  he  being  an  attorney  &c. ;    lending 
professional  documents   to  J.  G.  without  defendant's  knowledge 
and  against  his  will ;  fraudulently  inducing  clients  to  transfer  their 
business  to  J%  G. ;  and  doing  business  for  clients  of  defendant  as 
his  clerk,  and  not  entering  it  in  defendant's  books.    Most  of  these 
acts  were  stated  to  have  been  done  in  pursuance  of  the  said  com- 
bination &c.    And  it  was  finally  alleged  that  defendant,  if  he  had 
kept    plaintiff   in    his    service,    would,  by    reason    of    plaintiff's 
delinquency  and   unfitness,   have  been  ruined  in  his   business: 
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"Whereby  the  said  defendant  was  prevented  from  teaching  and      merckr 

instructing  the  plaintiff  and  retaining  him  in  his  service  as  clerk       wrHALL 

according  to  the  said  covenant,  as  he  otherwise  might  have  done 

and  was  ready  and  willing  to  do,  and  then  (1)  and  the  defendant 

jast  before  the  supposed  discharge  and  breach  of  covenant,  to  wit 

on  the  14th  day  of  March  a.d.  1844,  discovered  and  had  notice  of 

the  premises  in  this   plea   mentioned,  *and   was   therefore  then       [  •isi  ] 

ioreed    and    compelled    to,   and  did,  so    soon   as   he   discovered 

the  premises,  dismiss   and  discharge  the  said  plaintiff  from  his 

service,  and  from  being  such  clerk  as  aforesaid,  and  committed  the 

sapposed  breach  of  covenant  in  the  declaration  alleged  as  in  the 

said  declaration  mentioned,  as  he  lawfully  might  for  the  cause 

aforesaid . ' '     Verification . 

Replication.  That,  although  true  it  is  &c.  (admitting  the  intro- 
ductory statements  of  the  plea  as  far  as  the  defendant's  taking  the 
plaintiff  into  his  service) ;  nevertheless  defendant  of  his  own  wrong, 
and  without  the  residue  of  the  cause  &c.,  broke  his  said  covenant, 
in  manner  and  form  &c. :  conclusion  to  the  country.  Issue 
thereon. 

On  the  trial,  before  Lord  Denman,  Ch.  J.,  at  the  Derbyshire 
Summer  Assizes,  1844,  a  question  arose  as  to  the  right  to  begin ; 
and  his  Lordship  ruled  that  the  plaintiff  had  that  right,  since  it  lay 
on  him  to  prove  some  damage.  The  plaintiff  called  Joseph  Gratton : 
the  defendant's  counsel  cross-examined  him  as  to  the  alleged  acts 
of  misconduct  on  the  part  of  the  plaintiff,  and  called  no  witnesses. 
The  Lord  Chief  Justice,  in  summing  up,  left  it  to  the  jury  to  say 
whether  any  of  the  acts  were  proved,  and  were  such  breaches  of 
daty  as  to  warrant  dismissing  the  plaintiff:  and  he  further  told 
them  that  it  ought  to  have  been  proved,  in  support  of  the  plea,  that 
the  defendant,  at  the  time  of  the  dismissal,  had  notice  of  the 
matters  charged  against  the  plaintiff.  Verdict  for  plaintiff; 
damages  800Z. 

Whitehurstf  in  Michaelmas  Term,  1844,  obtained  a  rule  nisi 
for  a  new  trial  on  the  grounds  of  misdirection,  and  of  an  improper 
ruling  on  the  right  to  begin,  "^and  that  the  verdict  was  against       [  '452  ] 
the  weight  of  evidence  (2).    In  Easter  Term,  1845  (3), 

(1)  So  on  the  Nisi  Prixis  record.  (3)  April  28th.     Before  Lord  Den- 

(2)  The  Court,  on  motion  by  the  man,  Ch.  J.,  Patteson,  Williams  and 
plaintiff,  ordered  that  the  case  should      Wightmau,  JJ. 

iiotbe  set  down  in  the  new  trial  paper. 

85—2 
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Mebcer  Hill  and  Hvntfrey  showed  caase: 

Whall.  This  Court  has  intimated  that  it  will  not  grant  a  new  trial  merely 

because  it  differs  in  opinion  from  the  Judge  at  Nisi  Prias  as  to  the 
right  to  begin  :  IhirreU  v.  Nicholson  (i),  Bird  v.  Higginson  (2).  In 
Hnckman  v.  Fernie  (3)  this  doctrine  seems  to  have  been  questioned; 
but  the  Judge's  ruling  on  the  trial  was  supported.  At  all  events 
there  is  no  authority  for  granting  a  new  trial  on  this  ground  unless 
the  Judge  has  thrown  the  onus  of  proof  on  the  wrong  party,  he 
objecting.  The  principle  generally  recognized  has  been  that,  if  the 
plaintiff  must,  in  order  to  obtain  a  verdict  not  merely  noniinal,  give 
some  evidence,  it  lies  on  him  to  begin. 

(Lord  Denman,  Ch.  J. :  The  case  I  have  always  gone  upon  is 
Curtis  V.  Wheeler  {4) y  where  Lord  Tentbrden  held  that,  when  the 
record  '^  presents  an  issue  the  affirmative  of  which  is  on  the  plain- 
tiff,  and  on  proof  of  which  he  would  be  entitled  to  a  verdict,"  the 
plaintiff  is  to  begin.) 

In  Wood  V.  Moreivood  (o)  the  action  was  for  getting  coals  under  the 
plaintiff's  land;  and,  the  defendant  setting  up  a  right,  Pabke,  B. 
held  that  he  ought  to  begin ;  yet  it  was  clear,  in  the  course  of  the 
trial,  that  the  real  question  was  the  amount  of  damages,  and  that 
the  right  had  been  alleged  merely  that  the  defendant  might  begin. 
[  •jsa  ]       Some  *Judges  have  held  that,  if  there  were  any  unascertained 
damages,  the  plaintiff  should  begin :    others,  that  that  is  so  only 
where  the  unascertained  damages  are  the  substantial  matter  in 
dispute,  as  in  Hoggett  v.  Oxley  (6),  and  not  if  the  real  object  is  to 
try  a  right,  as  in  BurreU  v.  Nicholson  (i).     Others  have  considered 
the  test  to  be  whether  the  plaintiff  would  have  a  verdict,  though  for 
nominal  damages  only,  if  no  evidence  were  given  on  either  side  (7). 
An  exception  to  the  rule,  that  the  party  on  whom  an  affirmative 
lies  shall  begin,  was  agreed  upon  by  the  Judges  with  res^iect  to 
actions  of  slander  and  libel,  and  some  others:  Carter  v.  Jom$  (8) 
(where  the  statement  of  Tindal,  Ch.  J.  is  differently  reported  in 
Moody  &  Robinson  and  Carrington  &  Paine) :   and  the  resolution 
promulgated   in   that  case  was   explained  shortly  afterwards  by 
Lord  Denman,  Ch.  J.  in  BurreU  v.  Nicholsm  (i).      The  rule  ought 

(1)  36  R.  R.  413  (1  Moo.  &  Rob.  304).  (7)  See  liidgivay  v.  ExvUnik,  2  Moo. 

(2)  2  Ad.  &  EL  160.  &  Rob.  217 ;  BonfiM  v.  Smith,  2  Moo. 

(3)  49  R.  R.  698  (3  M.  &  W.  505).  &  Rob.  619. 

(4)  Moo.  &  Mai.  493.  (8)  1  Moo.  &  Rob.  281 ;  5.  C.  6  Car. 

(5)  61  R.  R.  234  (3  Q.  B.  440).  &  P.  64. 

(6)  2  Moo.  &  Rob.  251. 
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to  be    settled   withont  reference  to  any  supposed  advantage  in      Mkbcbr 
beginning ;  the  existence  of  which  advantage  is,  strictly,  not  con-      whall. 
ifitent  with  justice. 

(WiOHTMAN,  J. :  I  always  thought  a  safe  rule  was  that,  even  if 
the  affirmative  lay  on  the  defendant,  still,  if  the  plaintiff  would  have 
to  give  some  evidence  in  case  the  defendant  failed  in  his  proof,  the 
plaintiff  ought  to  begin. 

Patteson,  J. :  I  have  been  inclined  to  hold,  as  much  as  I  could, 
that  the  party  on  whom  the  issue  lay  should  begin.  In  some  cases 
it  must  be  so ;  as  if  the  only  plea  is  a  release  by  deed,  and  the 
replication  is  non  est  factum. 

Lord  Denman,  Ch.  J. :  A  case  which  I  have  felt  severely  pressed 
by,  though  I  have  twice  acted  in  contradiction  *to  it  during  the  [  •454  j 
last  Assizes,  is  Stantoti  v.  Paton  (i),  where  to  a  declaration  for 
breach  of  promise  of  marriage,  the  defendant  pleaded  that  before 
the  alleged  breach  the  parties  had,  by  agreement,  released  each 
other  from  their  promises  ;  the  replication  traversed  the  agreement; 
and  Lord  ABmoEB,  after  consulting  my  brother  Patteson,  ruled 
that  the  defendants  should  begin.) 

That  case  seems  contrary  to  principle ;  though  there  are  authorities 
for  as  well  as  against  the  decision.     Rowland  v.  Bemes  (2)  agrees 
with  it. 
Then  as  to  the  misdirection. 

(Lord  Denman,  Ch.  J. :  I  put  it  to  the  jury  to  say  whether  any 
of  the  acts  alleged  in  the  plea  were  proved ;  and,  if  they  were, 
whether  they  warranted  the  dismissal. 

Patteson,  J. :  I  think  that  was  leaving  it  too  favourably  for  the 
defendant.) 

And,  to  support  this  plea,  it  was  necessary,  as  the  Lord  Chief 
Justice  observed,  to  show  that  the  defendant  knew  of  the  alleged 
misconduct  at  the  time  of  the  dismissal. 

Wkitehurst,  Waddington  and  Mellor,  contra  : 

The  proposition,  that  the  Court  will  not  interfere  if  the  Judge  at 
Nisi  Prius  has  allowed  the  wrong  party  to  begin,  is  not  borne  out 

(1)  1  Car.  &  Kir.  I48,  (2)  1  Oar.  &  Kir.  46. 
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Mebcer  by  Burrell  v.  Nicholson  (i)  or  Bird  v.  Higginson  (2) ;  and  the  mling 
Whall.  in  those  cases  did  not  warrant  interference ;  a  contrary  doctrine  is 
laid  down  in  Huckman  v.  Fernie  (8) ;  and  in  Mills  v.  Barber  (4), 
Leiris  V.  Lady  Parker  (5) ,  Bedell  v.  Russell  (6)  and  Bonfield  v.  Smith  (7) , 
[  ♦^ss  ]  the  decision  at  Nisi  Prius  as  to  beginning  was  *evidently  considered 
open  to  revision.  As  to  the  right  itself ;  ever  since  the  decisions  in 
Cooper  V.  Wakley  (8)  and  Cotton  v.  James  (9),  it  has  been  received 
as  the  general  rule,  that  he  who  had  the  affirmative  of  the  issue  to 
sustain  is  entitled  to  begin ;  Pearson  v.  Coles  (lo)  is  an  instance ; 
and  in  Cotton  v.  James  (9)  Lord  Tentebden  expressly  states  the  law 
to  be  so  established.  The  rule  cannot  be  that,  if  the  plaintiff  must 
give  some  evidence  in  order  to  succeed,  he  is  entitled  to  begin. 

(Patteson,  J. :  I  have  always  thought  the  general  rule  to  be,  that, 
if  on  the  defendant's  proof  failing  the  verdict  might  directly  be 
given  for  the  plaintiff,  as  would  be  the  case  where  the  damap:es 
were  fixed,  or  merely  nominal,  the  defendant  should  begin.) 

It  would  be  difficult  to  say,  even  in  actions  to  try  a  right,  whether 
the  damages  were  nominal  or  otherwise.  In  an  action  for  cutting 
down  a  post  some  question  might  arise  as  to  damages. 

(Lord  Denman,  Ch.  J. :  The  Judge  takes  upon  him  to  say  whether 
the  plaintiff  really  proceeds  for  damages,  or  whether  a  right  only  is 
in  question;  though  the  plaintiff  may  dissent  from  the  Judge's 
statement  if  he  pleases.) 

The  rule  appears,  in  the  late  cases,  to  have  been  generally  laid 
down,  without  reference  to  the  question  as  to  damages,  that  the 
party  on  whom  the  proof  of  an  issue  lies  shall  begin.  In  Cotton  v. 
James  (9)  the  defendant  began,  though  the  damages  were  not  fixed. 
On  the  same  view  of  the  law  the  defendant  was  allowed  to  begin  in 
Pole  V.  Rogers  (ii). 

(Patteson,  J. :  There  the  amount  of  claim  was  fixed.) 

In  Reeve  v.  Underhill  (12)  and  Wootton  v.  Barton  (18)  the  defendants 
[  *456  ]       *began,  because  the  onus  prohandi  lay  in  the  first  instance  on  them, 

(1)  36  K.  B.  413  (1  Moo.  &  Rob.  304).  (7)  2  Moo.  &  Rob.  619. 

(2)  2  Ad.  &  El.  160.  (8)  Moo.  &  MaL  248. 

(3)  49  R.  R.  698  (3  M.  &  W.  505).  (9)  35  R.  R.  244  (Moo.  &  Mai.  273). 

(4)  46  R.  R.  336  (1  M.  &  W.  425 ;  (10)  1  Moo.  &  Rob.  206. 
*S.  C.  Tyr.  &  G.  835).  (11)  2  Moo.  &  Rob.  287. 

(5)  43  R.  R.  493  (4  Ad.  &  El.  838).  (12)  1  Moo.  &  Rob.  440. 

(6)  27  R.  R.  749  (Ry.  &  M.  293).  (13)  1  Moo.  &  Rob.  518, 
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tbongh  ihe  damages  were  unliquidated.      The  same  observation      Mbbobr 

seems  applicable  to  Wood  v.  Morewood  (i).    Lord  Abinobr's  ruling      whall. 

in  Stanton  v.  Paton  (2)  is  a   strong  authority  for  the  defendant. 

The  only  rule  consistent  with  principle  is,  that  that  party  shall 

begin  who  is  bound  by  the  state  of  the  record  to  begin  ;  that  is,  to 

open  the  case  by  evidence.    The  resolution  of  the  Judges  reported 

in  Carter  v.  Jones  (3)  appears  to  have  been  a  violation  of  principle, 

but  to  have  been  adopted  for  convenience,  and  to  prevent  hardship 

in  the  particular  cases  specified. 

(Lord  Dbnman,  Ch.  J. :  The  Judges  who  there  overruled  the 
decision  in  Cooper  v.  Wakley  (4)  did  so,  not  because  it  created  a 
hardship,  but  because  they  thought  it  was  against  law.) 

It  does  not  appear,  then,  why  the  resolution  was  confined  to 
particular  injuries. 

(Lord  Denman,  Ch.  J. :  Because  the  contrary  had  been  ruled 
only  with  respect  to  such  injuries.) 

As  to  the  misdirection,  the  plea  alleged  numerous  acts  of  mis- 
conduct ;  and  the  question  whether  any  of  them  was  proved,  and 
amounted  to  a  justification,  was  left  to  the  jury  too  generally.  It 
involved  matter  of  law,  which  should  have  been  explained  more 
particularly,  and  with  reference  to  the  individual  charges.  And,  if 
the  Judge  did  not  state  what  particular  acts  would  afibrd  a  justifi- 
cation in  law,  he  should  have  desired  the  jury  to  say  what  acts  they 
found  to  be  proved.  But  it  may  be  admitted  that  this  would  have 
been  difficult  in  so  multifarious  a  plea. 

(Patteson,  J. :  All  the  things  alleged  to  have  been  done,  except 
two  or  three  *which  do  not  seem  to  have  been  proved,  are  referred       [  •**7  ] 
to  the  conspiracy.    If  the  jury  did  not  believe  that  there  was  a 
conspiracy,  what  became  of  your  plea  ?) 

The  acts  themselves,  without  conspiracy,  were  sufficient ;  and  the 
conspiracy  may  be  laid  out  of  the  case,  as  the  riot  was  in  Coh&ii  v. 
Huskisson  (5). 

(1)  61  B.  B.  234  (see  3Q.  B.  440,  n.).    (4)  Moo.  &  Mai.  248. 

(2)  1  Car.  &  Kir.  148.  (5)  46  B.  B,  660  (2  M.  &  W. 

(3)  1  Moo.  &  Bob.  281 ;  S.  C.  6  Car.  477). 
&  P.  64.  See  p.  555,  post 


\ 


562  1845.    Q.  B.    5  Q.  B.  457—458.  ra 

mbbceb         (Patteson,  J. :  I  think  not,  the  acts  being  laid  as  they  are  in 
whall.      this  plea.) 

As  to  the  knowledge  of  the  plaintiff's  misconduct ;  it  is  8a£Bcient 
that  the  acts  really  took  place  before  the  dismissal. 

(Lord  Dbnman,  Ch.  J. :  The  defendant  pleads  that  he  discovered 
and  had  notice  of  the  misconduct  just  before  the  discharge,  and 
was  therefore  forced  and  compelled  to,  and  did,  so  soon  as  he 
discovered  the  premises,  dismiss  and  discharge  the  plaintiff.) 

Those  allegations  are  not  material.  If  a  good  ground  for  discharge 
exists,  it  is  not  necessary  that  the  master  should  state  it,  or  even 
know  it  at  the  time  of  discharging:  Ridgway  v.  The  Hun^erford 
Market  Company  (i) ;  Baillie  v.  Kell  (2).  The  case  is  like  that  of  an 
ofScer  arresting  under  a  bad  warrant  but  having  a  good  one  in  his 
possession :  Groenvelt  v.  Bunvell  (3) ;  or  seizing  goods  for  an  alleged 
cause  which  is  insufficient,  but  having  at  the  time  a  good  justificatioD 
under  legal  process :  Crowther  v.  Ranisbottom  (4). 

(Lord  Denman,  Ch.  J. :  I  have  always  thought,  in  the  case  of 
the  servant,  that  the  existence  of  the  real  cause,  which  he  kneir, 
laid  him  under  a  sort  of  personal  disability  to  allege  that  he  was 
dismissed  for  another  cause  which  was  insufficient.  But,  where 
the  master  alleges  a  wrong  cause,  and  his  own  knowledge  of  it,  as 
the  ground  of  a  plea,  the  case  may  be  different.) 

[  *458  ]  The  substance  of  the  *plea  is  that  the  plaintiff  has  been  guilty  of 
the  act ;  the  rest  is  surplusage.  The  *'  residue  of  the  cause,'*  put 
in  issue  by  the  replication,  is  so  much  of  the  facts  as  is  correctly 
alleged.  It  is  sufficient  that  part  of  the  justification  pleaded  was 
proved,  if  that  part  amounts  to  a  defence:  Monn^h  v.  Murrey  {h), 
per  Aldbrson,  B. 

(Humfrey  cited  Cussons  v.  Skinner  (6).) 

The  point  as  to  knowledge  of  the  cause  of  dismissal  does  not  seem 
to  have  been  argued  there. 

Cur.  adv.  vult 

Lord  Denman,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 
The  natural  course  would  seem  to  be  that  the  plaintiff  should 

(1)  42  B.  E.  352  (3  Ad.  &  El.  171).  (4)  4  B.  B.  540  (7  T.  B.  654). 

(2)  4  Bing.  N.  C.  638.  (5)  13  M.  &  W.  52,  57. 

(3)  1  Ld.  Bay,  454,  (6)  11  M.  &  W.  161, 
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bring  his  own  cause  of  complaint  before  the  Goart  and  jury,  in      Mbrcbb 
every   case  where  he  has  any  thing  to  prove  either  as  to  the      wuall. 
facts  necessary  for  his  obtaining  a  verdict,  or  as  to  the  amoant 
of  damage  to  which  he  conceives  the  proof  of  such  facts  may 
entitle  him. 

The  law,  however,  has  by  some  been  supposed  to  differ  from  this 
course,  and  to  require  that  the  defendant,  by  admitting  the  cause 
of  action  stated  on  the  record,  and  pleading  only  some  affirmative 
fact  which  if  proved  will  defeat  the  plaintiff's  action,  may  entitle 
himself  to  open  the  proceeding  at  the  trial,  anticipating  the  plain- 
tiff's statement  of  his  injury,  disparaging  him  and  his  ground  of 
complaint,  offering  or  not  offering,  at  his  own  option,  any  proof 
of  his  defensive  allegation,  and,  if  he  offers  that  proof,  adapting  it, 
not  to  plaintiff's  case  as  established,  but  to  that  which  he  chooses 
to  represent  that  the  plaintiff's  case  will  be. 

It  appears  expedient  that  the  plaintiff  should  begin,  in  order  that  [  459  ] 
the  Jndge,  the  jury,  and  the  defendant  himself,  should  know  pre- 
cisely how  the  claim  is  shaped.  This  disclosure  may  convince  the 
defendant  that  the  defence  which  he  has  pleaded  cannot  be  estab- 
lished. On  hearing  the  extent  of  the  demand,  the  defendant  may 
be  induced  at  once  to  submit  to  it  rather  than  persevere.  Thus  the 
affair  reaches  its  natural  and  best  conclusion.  If  this  does  not 
occur,  the  plaintiff,  by  brint^ing  forward  his  case,  points  his  atten- 
tion to  the  proper  object  of  the  trial,  and  enables  the  defendant  to 
meet  it  with  a  full  understanding  of  its  nature  and  character.  If 
it  were  a  presumption  of  law  or  if  experience  proved  that  the 
plaintiff's  evidence  must  always  occupy  many  hours,  and  that  the 
defendant's  could  not  last  more  than  as  many  minutes,  some  advan- 
tage would  be  secured  by  postponing  the  plaintiff's  case  to  that  of 
the  defendant.  But,  first,  the  direct  contrary  in  both  instances 
may  be  true;  and,  secondly,  the  time  would  only  be  saved  by 
stopping  the  cause  for  the  purpose  of  taking  the  verdict  at  the 
close  of  the  defendant's  proofs,  if  that  verdict  were  in  favour  of  the 
defendant.  This  has  never  been  done  or  proposed :  if  it  were 
suggested,  the  jury  would  be  likely  to  say,  on  most  occasions,  that 
they  could  not  form  a  satisfactory  opinion  on  the  effect  of  the  defen- 
dant's proofs  till  they  had  heard  the  grievance  on  which  the  plaintiff 
founds  his  action.  In  no  other  case  can  any  practical  advantage 
be  suggested  as  arising  from  this  method  of  proceeding.  Of  the 
disadvantages  that  may  result  from  it,  one  is  the  strong  temptation 
to  a  defeadant  to  abuse  the  privilege.    If  be  well  knows  that  the 
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Mebcer  case  can  be  proved  against  him,  there  may  be  skilful  management 
Whall.  in  confessing  it  by  his  plea,  and  ^affirming  something  by  way  of 
[  *460  ]  defence  which  he  knows  to  be  untrue,  for  the  mere  purpose  of 
beginning.  Take  one  or  two  cases.  Trespass :  plea ;  leave  and 
licence:  the  plaintiff  wishes  to  show  that  extensive  damage  has 
been  done  to  his  property  for  the  purpose  of  wilful  oppression. 
But  the  defendant  affirms,  and  must  begin.  It  is  obviously  neces- 
sary for  him  to  state  some  case  for  the  plaintiff,  to  show  that  the 
supposed  licence  applies  to  it.  He  brings  evidence  to  prove  a 
licence.  When  the  plaintiff's  turn  comes,  he  clearly  shows  that 
the  licence  set  up  cannot  apply  to  the  trespass  complained  of.  The 
real  trial  now  commences ;  and  the  whole  time  given  to  the  defen- 
dant's statement  and  evidence  in  support  of  his  affirmation  has 
been  thrown  away.  Action  for  criminal  conversation :  plea,  that 
the  plaintiff  had  deserted  his  wife :  so  the  defendant  is  to  begin, 
and  possess  the  jury  with  an  affecting  detail  of  cruelty  and  infidelity. 
He  purchases  this  right  only  by  admitting  his  adulterous  intercourse, 
an  admission  which  would  seem  to  supply  no  very  good  reason  for 
conferring  any  advantage  upon  him.  He  makes  his  attempt  by 
calling  some  evidence:  whether  he  fails  or  succeeds  cannot  be 
known  till  the  whole  case  is  closed ;  but  the  plaintiff  brings  forward 
his  own  complaint,  the  defendant's  conduct,  the  extent  of  his  injury, 
the  just  amount  of  damages,  with  the  disadvantage  of  first  struggling 
against  the  heavy  charge  with  which  he  is  loaded.  Possibly  the 
defendant  makes  no  such  attempt ;  but  his  affirmation  on  the 
record  gives  him  the  right  to  introduce  the  plaintiff's  case  by 
stating  his  infamy  without  proof,  and  by  proving  every  circum- 
stance of  disparagement  and  degradation  short  of  the  fact  which  he 
has  pleaded. 
[  461  ]  It  is  not  wonderful  that  little  authority  should  be  found  on  this 

point.  Very  few  Nisi  Prius  cases  were  formerly  reported.  What 
is  called  the  right  to  begin  was  in  many  instances  rather  a  burden 
than  a  benefit ;  and  a  general  opinion  prevailed  that  the  course 
adopted  by  the  presiding  Judge  at  the  trial  was  not  subject  to 
revision  in  any  other  Court.  But  I  can  speak  of  my  own  impres- 
sion arising  from  attendance  at  Nisi  Prius  as  a  barrister  near  thirty 
years,  and  corresponding,  as  far  as  I  have  observed,  with  the  general 
opinion  of  the  Bar.  I  never  doubted  that  the  plaintiff  was  privileged 
and  required  to  begin,  whenever  any  thing  was  to  be  proved  by 
him.  The  simplicity  and  easy  application  of  this  mode  of  practice 
would  recommend  it  to  adoption  if  the  question  were  new,  and 
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woald  raise  a  great  probability  that  the  common  sense  of  old  times      Mbbceb 

bad  sanctioned  it  as  a  part  of  our  system.     It  frequently  occurred      whalu 

that,  in  an  action  of  trespass,  with  plea  of  justification  under  a 

right,  the  defendant  claimed  to  begin.     He  said :  ''  I  admit  the 

trespass ;  and  the  burden  of  proving  the  defence  rests  on  me." 

The  answer  constantly  given  was  :  ''  I  the  plaintiff  have  the  right 

to  begii),  because  I  go  for  substantial  damages.    I  claim  to  disprove 

your  right  in  the  first  place,  if  I  think  proper,  but  at  all  events  to 

possess  the  jury  of  the  extent  of  the  mischief  you  have  done  me.*' 

On  such  occasions  the  Judge  took  upon  himself  to  decide  whether 

the  plaintiff  really  went  for  substantial  damages.     If  he  did,  it  was 

always  assumed  that  he  must  begin.     The  Judge  perhaps  decided 

this  matter  without  very  adequate  materials;  but  he  would  not 

have  thought  of  doing  so  at  all  if  the  right  depended  on  the  issue 

as  it  appeared  on  the  record. 

I  am  well  aware  of  the  decision  in  Cooper  v.  Wakley  (i).  In  an  [  462  ] 
action  for  a  libel  on  a  surgeon,  charging  want  of  skill  in  an  opera- 
tion, the  defendant  justified,  pleaded  the  truth  of  his  charge,  and 
contended  that,  as  the  sole  issue  was  affirmative,  he  had  the  right 
to  begin  by  proving  it.  Lord  Tbntbrdbn  doubted,  and,  after  con- 
sulting two  other  Judges  then  sitting  in  an  adjoining  Court  (Batlby 
and  LiTTLBDALB,  JJ.),  determined  in  the  defendant's  favour.  No 
three  Judges  who  ever  sat  together  in  Westminster  Hall  have  com- 
manded more  respect  than  these.  Yet  an  appeal  may  be  made  to 
all  who  were  then  practising  at  the  Bar,  whether  the  decision  was 
not  universally  felt  to  be  wrong,  both  as  against  principle  and  as 
an  innovation. 

Soon  after  I  was  raised  to  the  Bench,  this  ruling  became  the 
subject  of  discussion  among  the  Judges.  Many  of  them  attended 
at  my  house  to  consider  of  it ;  and  the  following  short  resolution 
was  drawn  up  and  signed  by  those  present,  and  afterwards  adopted 
by  Lord  Lyndhurst,  C.  B.,  Baylby,  B.,  Taunton,  J.  and  myself. 
''In  actions  for  libel,  slander,  and  injuries  to  the  person,  the 
plaintiff  shall  begin,  although  the  affirmative  issue  is  on  defen- 
dant "  (2).  I  possess  this  document  signed  with  the  initials  of  the 
present  Chief  Justice  of  the  Common  Pleas(3),  of  Sir  J.  B.  Bosanquet 
and  of  the  late  Mr.  Justice  Park,  Littledale  and  Gaselee,  JJ., 

(1)  Moo.  &  Mai.  248.  resolutioD,  on  the  motion  in  Geach  v. 

(2)  Humfrey,  in  showing  cause  in  Ingally  then  standing  in  the  new  trial 
the  present  case,  referred  to  a  state-      paper  in  the  Exchequer. 

meat  made  by  Paexs,  B,  as  to  this         (3)  Sir  N.  C,  Tindal.— J.  G,  P. 
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Merobk  Bolland  and  Gurney,  Barons.  Among  the  Judges  who  adhered  to 
Whall.  this  retractation  of  the  decision  in  Cooper  v.  Wakley  (i)  were  the 
[  *463  ]  «two  whom  I  have  named  as  assessors  to  Lord  Tenterden  when 
that  decision  was  made.  His  own  opinion  on  the  principle  may 
be  gathered  from  what  he  said  in  Cotton  v.  James  (2).  If  ever  a 
decision  was  overruled  on  great  deliberation  and  by  an  undeviating 
practice  afterwards,  it  is  that  in  Cooper  v.  Wakley  (i). 

An  ingenious  argument  was  used  at  the  Bar,  that  this  resolution 
did  not  declare  the  law  as  the  Judges  understood  it,  but  merely 
enacted  a  new  practice  which  they  thought  more  convenient  than 
the  old.  But  I  cannot  think  this  explanation  admissible.  The 
Judges  have  never  assumed  the  right  of  sacrificing  the  law  to  their 
sense  of  convenience.  The  balance  of  convenience  might  have 
some  effect  on  their  minds  as  an  argument  to  show  how  the  rale 
of  practice  was  ;  but  their  duty  was  limited  to  a  declaration  of  that 
rule,  which  they  never  would  have  promulgated  if  they  had  not 
believed  it  to  be  the  law.  The  rule  of  practice  thus  declared  is 
confined  to  the  case  then  under  consideration,  wisely  avoiding  any 
matters  not  then  before  the  Judges.  Contented  with  the  correction 
of  what  was  thought  a  grievous  mistake,  they  excluded  from  their 
consideration  every  other  point,  and  left  the  practice  on  actions  of 
contract  in  its  former  state. 

How  then  did  that  practice  stand  ?  Taking  it  now  to  be  estab- 
lished as  it  has  just  been  described  in  cases  of  tort,  the  first 
question  seems  to  be,  why  any  difference  should  exist  between  the 
two  classes  ?  There  is  the  same  general  reason ;  the  propriety  of 
first  hearing  from  the  plaintiff  the  nature  of  his  complaint,  and 
[  *4G4  ]  his  estimate  *of  the  damage  sustained.  There  is  often  the  same 
question  to  be  tried  in  assumpsit  or  covenant  as  in  libel,  slander  or 
injuries  to  the  person.  Action  for  breach  of  promise  to  marry: 
plea ;  defendant  broke  his  promise  because  plaintiff  was  guilty  of 
fornication.  Can  any  reason  be  assigned  for  allowing  the  defendant 
to  begin  in  this  case  rather  than  when  he  pleaded  the  same  facts  as 
a  justification  in  libel  or  slander?  The  very  case  now  before  us  is 
an  example.  Covenant  by  an  attorney's  clerk  for  improperly  dis- 
missing him:  plea;  he  was  guilty  of  misconduct  in  the  service. 
On  what  principle  can  it  be  right  for  the  plaintiff  to  begin  if  the 
same  plea  were  pleaded  as  a  justification  for  libel  or  slander,  and 
to  follow  the  defendant  when  the  very  same  facts  are  made  the 
excuse  for  breach  of  covenant  ?  Suppose  a  plea  that  the  contract 
(1)  Moo.  &  Mai.  248,  (2)  3d  B.  B.  244  (Moo.  &  Mai.  273). 


TOL.  i-xiv.]  1845.    Q.  B.    6  Q.  B.  464—466.  557 

was  rescinded,  to  an  action  for  breach  of  marriage  promise:  Mbrceb 
according  to  the  present  argument,  the  proof  of  rescission  must  whall. 
precede  the  proof  of  contract.  The  record,  in  duly  stating  such  a 
contract,  gives  no  information  as  to  the  real  understanding  between 
the  parties.  There  is  probably  a  correspondence ;  the  letters  which 
the  defendant  selects  as  rescinding  may  appear  to  have  that  effect 
when  presented  alone ;  quite  the  contrary  with  reference  to  those 
from  which,  combined  with  conduct,  the  engagement  itself  must 
be  inferred.  Surely  the  proposed  order  of  proceeding  is  full  of 
embarrassment,  inconvenience  and  confusion. 

In  ejectment,  the  defendant  may  entitle  himself  to  begin,  by 
admitting  that  the  plaintiff  must  recover  possession  unless  the 
defendant  can  establish  a  certain  fact  in  answer ;  and,  if,  in  an 
action  for  damages,  the  ^damages  are  ascertained,  and  the  plaintiff  [  *^6^  ] 
has  a  prima  foA^ie  case  on  which  he  must  recover  that  known 
amount  and  no  more  unless  the  defendant  proves  what  he  has 
affirmed  in  pleading,  here  is  a  satisfactory  ground  for  the  defen- 
dant's proceeding  at  once  to  establish  that  fact.  But,  if  the  extent 
of  damage  is  not  ascertained,  the  plaintiff  is  the  person  to  ascertain 
it,  and  his  doing  so  will  have  the  good  effect  of  making  even  the 
defence,  in  a  vast  majority  of  cases,  much  more  easily  understood 
for  all  who  are  entrusted  with  the  decision. 

We  do  not  deem  it  necessary  to  discuss  the  numerous  cases 
recently  reported  from  Nisi  Prius ;  for  they  only  prove  the  unsettled 
state  of  judicial  opinion  on  this  subject :  but,  for  the  reasons  now 
given,  we  think  that  the  plaintiff  was  entitled  to  begin  on  the 
present  occasion. 

A  second  objection  was,  that  the  Judge  held  the  plea  not  to  be 
proved,  because  the  conspiracy  to  injure  the  defendant  was  not 
proved.  It  was  said  that  this  ought  to  have  been  submitted  to  the 
jury.  I  did  submit  it  to  the  jury,  with  a  strong  observation  that 
in  my  opinion  it  was  not  proved,  in  which  I  understood  the  defen- 
dant's learned  counsel  to  acquiesce.  If  I  had  been  desired  to  ask 
their  opinion  on  the  effect  of  the  evidence  in  support  of  that  charge, 
I  should  have  entered  more  particularly  into  it,  and  have  no  doubt 
the  result  would  have  been  the  same.  Whether  the  overt  acts 
alleged  and  proved  were  such  breaches  of  duty  as  to  warrant  the 
plaintiff's  dismissal  was  the  point  left  to  the  jury :  and  here  a 
difference  of  opinion  arises  in  the  Court.  Some  of  us  are  disposed 
to  think  that,  on  this  particular  issue,  it  should  not  have  been  left 
to  the  jury  to  say  whether  the  acts  proved  warranted  the  dismissal, 
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Mebcbb  but  *that  the  jury  should  have  been  told  that,  as  the  plea  alleged  a 
Whall.  conspiracy  and  none  was  proved,  the  issue  must  be  found  for  the 
[  ^466  ]  plaintiff.  The  defendant,  however,  has  not  sustained  any  injury 
by  the  way  in  which  it  was  left  to  the  jury.  He  had  a  chance 
thereby  given  him,  to  which  perhaps  he  was  not  entitled.  The 
question  therefore  becomes  an  immaterial  one,  as  the  conspiracy 
was  not  proved,  nor  another  averment  in  the  same  plea :  viz.  that 
the  defendant  gave  the  plaintiff  notice  of  the  charges  against  him. 
The  case  of  the  HuiKjerford  Market  Company  (i)  was,  indeed,  cited, 
which  shows  that  the  misconduct  of  the  servant  may  justify  the 
master  in  an  action  for  dismissing  him,  though  neither  the  servant 
was  apprised  of  the  charge  against  him,  nor  the  master  knew  of  the 
fact.  That  case  is  right,  because,  if  good  ground  of  dismissal  existed, 
the  plaintiff  suffered  no  wrong  from  the  dismissal  from  not  having 
been  accused  of  it.  But,  when  the  plea  embodies  the  master's  know- 
ledge with  the  cause  of  dismissal,  that  knowledge  becomes  a  part  of 
the  description  of  the  offence,  and  might  mislead  in  material  points  by 
directing  the  plaintiff's  attention  to  an  entirely  different  set  of  facts. 
There  is  therefore  no  ground  for  a  new  trial ;  and  the  rule  most 

be  discharged. 

RaU  discharged. 


1844.  MOULD   V.   EDWAKD  JONES   WILLIAMS  and 

'^— ^'  EDWARD   WILLIAMS. 

^  *^^  ^  (5  Q.  B.  469—476;  S.  C.  D.  &  M.  631.) 

Where  the  jurisdiction  of  an  inferior  tribunal  depends  upon  some  fact 
into  which  it  is  its  duty  to  inquire  us  essential  to  its  juiisdiction,  the  deter- 
mination of  that  tribunal  after  bond  fide  investigation  as  to  such  fact  is  oon- 
elusive  as  to  the  existence  of  jurisdiction  so  far  as  that  fact  is  concerned  (2). 

Under  the  Highway  Act,  5  &  6  Will.  IV.  c.  50,  s.  73  (whereby,  if  any 
timber  &c.  is  laid  upon  the  highway  so  as  to  be  a  nuisance,  and  is  not,  after 
notice,  removed,  the  surveyor,  by  order  in  writing  from  one  justice,  mar 
remove  the  same)  a  justice,  on  information,  summons  and  hearing,  made  an 
order  in  writing  for  the  removal  of  plaintiffs  timber,  recited  in  such  order 
to  be  laid  upon  a  highway ;  and  the  timber  was  accordingly  removed : 

Held  that,  in  an  action  of  trespass  against  the  magistrate,  plaintiff  could 
not  give  evidence,  in  contradiction  to  the  order,  that  the  Iocub  in  gtio  was  not 
a  highway. 

Trespass  for  seizing  and  taking  away  plaintiff's  goods,  to  wit 
100  pieces  of  timber  &c.,  then  lying  on  a  piece  of  ground  abatting 

(1)  Ridgwat/     v.    The     Hunyerford  59  L.  T.  345. --J.  G.  P.] 

Market   Company,   42    B.   E.    352   (3  (2)  See  RevfU  v.  Blake,  L.  B.  7  C.  P. 

Ad.    &  El.  171).      [See    also  Boaton  300,  310,  41  L.  J.  G.  P.  129,  26  L.  T. 

Fishiny  Co.  v.  Aneell,  39  Ch.  Div.  339,  578.— J.  G.  P. 
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&C.J  and  earrying  away  and  converting  the  said  goods.     Plea :  Not      Mould 
guilty,  by  statute.     Issue  thereon.  Williams. 

On  the  trial,  before  Lord  Denman,  Ch.  J.,  at  the  sittings  in 
Middlesex  after  Michaelmas  Term,  1843,  it  appeared  *that  the  [  *^^^  ] 
defendants  were  justices  of  the  peace  for  the  county  of  Middlesex, 
living  at  Enfield,  near  which  the  plaintiff  resided.  The  other 
material  facts  of  the  case  were  stated  as  follows  in  the  judgment 
of  this  Court  on  the  after  mentioned  motion. 

"  Under  sect.  73  (i)  of  the  Highway  Act,  the  surveyor  of  the 
highways  in  the  parish  of  Enfield  gave  the  plaintiff  notice  to 
remove  certain  timber  lying  in  and  obstructing  the  highway.  The 
timber  not  having  been  removed,  the  same  officer  summoned  the 
plaintiff  (2)  to  show  cause  before  the  magistrates  why  the  timber 
should  not  be  removed  from  the  highway.  The  plaintiff  attended 
the  summons.  The  surveyor  gave  his  information  upon  oath,  and, 
after  a  hearing,  requested  the  magistrates  to  issue  their  warrant  for 
removing  the  timber  from  the  highway.  They  issued  their  warrant, 
reciting  these  proceedings,  and  directing  the  surveyor  to  remove 
the  timber  from  the  said  common  and  public  footpath.  For  the 
surveyor's  *execution  of  this  warrant  the  magistrates  are  sued  as  [  '^71  ] 
trespassers,  on  the  ground  that  they  had  no  jurisdiction,  because 
the  place  where  the  timber  was  removed  was  not  part  of  the 
highway  or  common  footpath." 
The  warrant  was  produced  at  the   trial  (3).    The   *plaintiff's       [  •472  ] 

(1)  Stat.  5  &  6  Will.  IV.  c.  50,  s.  73,  timber  to  be  laid  on  a  common  foot- 
enacts,  **Tliat  if  any  timber,  stone,"  path,  and  continued  the  same  &c., 
&c.,  "  or  other  matter  or  thing  what-  notwithstanding  a  notice  from  the 
soeyer  shall  be  laid  upon  any  highway  assistant  surveyor  to  remove  the  same : 
so  as  to  be  a  nuisance,  and  shall  not,  to  the  damage  and  common  nuisance 
after  notice  given  to  the  surveyor,  &c.  And  it  required  the  plaintiff  per- 
assistant  surveyor,  or  district  surveyor,  sonally  to  appear  before  the  justices  in 
be  forthwith  removed,  it  shall  and  may  Petty  Sessions,  at  &c.,  on  &c.,  to 
be  lawful  for  the  surveyor,  assistant  answer  the  information  and  complaint 
surveyor,"  &c.,  **  by  order  in  writing  of  the  assistant  surveyor;  who  was 
from  any  one  justice,  to  clear  the  said  likewise  ordered  to  attend  and  make 
highway  by  removing  the  said  stone,"  good  the  same. 

&C.,  "or    other   matter  or  thing  as  (3)  The    warrant   or  order  was  as 

aforesaid,  and  to  dispose  of  the  same,  follows. 

and  to    apply  the    proceeds    arising  **  Middlesex    to    wit.      To    Henry 

therefrom  towards  the  repairs  of  the  Young,  of  "  &c.,  **  assistant  surveyor 

highway  within  the  parish  in  which  of  the  highways  ia  the  parish  of  Enfield 

such  highway  may  be  situate."  in  the  said  county,  duly  appointed  " 

(2)  The  summons,  under  the  hand  &c.  **  Whereas  complaint  and  infor- 
and  seal  of  one  of  the  defendants,  mation  were  on  the  21st  day  of  June 
lecited  a  complaint  and  information  of  instant  made  before  the  undersigned 
the  surveyor  to  him,  that  the  plaintiff  Edward  Jones  Williams,  Esquire,  one 
had,  contrary  to  the  statute  &c.,  caused  of  her  Majesty's  justices  of  the  peace 
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Mould 
Williams. 


counsel  proposed  to  show  that  the  land  on  which  the  timber  was 
laid  formed  no  part  of  the  highway;  for  which  reason,  as  was 
contended  on   his  part,  the  justices  had  not  jurisdiction.     The 


for  the  said  county,  by  John  Mead, 
of"  &c.,  **that  Lestock  Mould,  then 
or  then  late  of  "  &c.,  **  carpenter,  on 
the  Ist  day  of  January  last,  in  the  year 
1842,  unlawfully  and  injuriously  and 
contrary  to  the  said  statute,  at  the 
parish  aforesaid,  in  the  county  afore- 
said, did  lay  or  cause  to  be  laid  certain 
timber  and  wood  and  other  materials 
[  *472,  fu  ]  and  things  in  and  upon  a  common 
public  footpath  there  for  all  the 
Queen's  subjects  to  pass  and  repass  on 
foot  at  their  free  will  and  pleasure, 
and  the  said  timber  '*  &c. ;  averment, 
that  he  continued  the  same  nuisance 
for  a  long  time  afterwards,  to  wit  &c. ; 
''although,  before  the  day  of  making 
the  said  information,  the  assistant 
surveyor  of  the  said  parish,  duly 
appointed"  &c.,  *'did  give  to  the  said 
Lestock  Mould  notice  as  is  required  by 
the  said  statute  to  i-emove  the  said 
timber  and  wood"  &c. :  "whereby 
the  said  Uueen's  subjects  during  all 
the  time  aforesaid  could  not  nor  did 
they  then  go,  return,  pass  and  repass 
on  foot  in,  through  and  along  and  over 
the  said  footpath  as  they  before  the 
baid  Ist  day  of  January  used  and  were 
accustomed  to  do,  and  still  of  right 
ought  to  do,  to  the  hindrance,  damage 
and  common  nuisance  of  all  the  said 
Uueen's  subjects  in  going,  returning" 
&C.  '*  in,  through  and  over  the  said 
footpath:  and  whereas  the  said 
Lestock  Mould,  having  been  duly 
summoned  to  appear  befoi-e  the  justices 
of  the  peace  for  the  said  county  in 
Petty  Sessions,  this  day  attended  at  the 
police  office  in  Silver  Street,  in  the 
parish  of  Enfield  in  the  said  county,  to 
answer  to  the  said  information  and 
complaint,  but  hath  not  shown  unto 
us  any  good  cause  why  the  said 
timber  "  &c.  *'  should  not  be  removed 
and  disposed  of  according  to  the  said 
statute :  and  whereas  the  said  Henry 
Toung  hath  this  day  made  an  infor- 
mation and  complaint  on  oath  before 
us    the    undersigned,     two    of    Her 


Majesty's  justices  of  the  peace  for  the 
said  county  at  and  in  the  said  Petty 
Session  assembled,  to  the  effect  and  as 
in  the  said  information  and  complaiiit 
of  the  said  John  Mould  is  mentioned 
and  set  forth,  and  also  that  the  said 
Lestock  Mould,  at  the  parish  aforesaid 
in  the  coiuty  aforesaid,  unlawfully, 
injuriously  and  oontrar}*  to  the  statute 
aforesaid ,  doth  continue  *to  lay  or  cause 
to  be  laid  in  and  upon  the  said  common 
public  footpath  the  timber"  &c. 
''aforesaid,  although,  before  the  day 
of  making  his  said  affidavit  and  com- 
plaint, he  the  said  H.  T.,  as  such 
assistant  surveyor  duly  appointed  as 
aforesaid,  did  give  or  cause  to  be  given 
to  the  said  Lestock  Mould  notice,  as  is 
required  by  the  said  statute  to  be 
given,  to  remove  the  said  timber'* 
&c. :  **  whereby  the  said  Queen's  sub- 
jects cannot  now  go,  return"  &c: 
**  to  the  damage,  hindrance  and  com- 
mon nuisance"  &c. :  "and  whereas 
the  said  H.  T.  hath  this  day  requested 
us,  in  writing  under  his  hand  pursuant 
to  the  said  statute,  to  grant  to  him  the 
said  H.  T.,  as  such  assistant  surveyor, 
an  order  in  writing  to  dear  the  said 
footpath  by  removing  the  said  timber  " 
&c,  '*  and  to  dispose  of  and  apply  the 
proceeds  as  by  the  said  statute  is 
directed: 

"These  are  therefore  in  Her 
Majesty's  name  to  authorize  and 
require  you  the  said  H.  T.,  as  such 
assistant  surveyor,  forthwith  to  dear 
the  said  public  footpath  by  removing 
the  said  timber  and  wood  and  other 
matters  and  things  as  aforesaid,  and  to 
sell  and  dispose  of  the  same,  and  to 
apply  the  proceeds  aiiaing  therefrom 
towards  the  repair  of  the  highways 
within  the  said  parish  of  £nfield  in  the 
said -county. 

"Given  under  our  hands  and  seals 
this  28th  day  of  June,  1842. 

"E.  J.  Williams. 

"E.  WiLLIAlCS." 
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Lord  Chibf  Justice  held  such  evidence  inadmissible,  and  directed      mould 
a  nonsuit.  Williams. 

BramweU  now  moved  for  a  new  trial : 

The  order  of  justices  was  not  conclusive.     The  cases  in  which 

convictions  have  been  held  so  are  not  applicable.    Here  the  statute 

does  not  call  upon  the  justices  to  convict,  but  authorizes  them  to 

make  an  order,  under  which  the  surveyor  may  remove  the  alleged 

nuisance.     It  does  not  even  require  that  notice  of  the  application 

for  an  order  shall  be  given  to  the  person  whose  property  is  to  be 

affected.     Such  an  order  cannot  be  valid  if  the  facts  do  not  bear 

it  out.     In  BranweU  v.  Penneck  (i)  a  man  *who  had  been  left  in       [  •^^s  ] 

possession  of  goods  seized  under  a^./a.  laid  an  information  against 

the  attorney  who  had  employed  him,  for  non-payment  of  his  wages : 

the  justice  issued  a  summons,  heard  the  complaint  and  answer,  and 

made  an  order  upon  the  attorney  to  pay ;  which  not  being  done,  he 

issued  a  distress  warrant  against  the  attorney's  goods,  under  stat. 

20  Geo.  II.  c.  19.     This  Court  held  that  the  man  in  possession  was 

not  a  servant  within  the  statute,  and  that  trespass  lay  against  the 

magistrate ;  and  they  stated  distinctly  as  a  ground,  not  that  the 

warrant  failed  to  show  jurisdiction,  but  that  the  magistrate  had  not 

jurisdiction  in  fact,  because  the  informer  was  not  a  labourer  within 

the  statute. 

(Lord  Denman,  Gh.  J. :  I  thought  here  that  Brittain  v.  Kinnaird  (2) 
was  applicable,  and  that  the  justices  had  jurisdiction  to  try  whether 
the  place  in  question  was  a  public  highway  or  not.) 

BranweU  v.  Penneck  (i)  is  a  later  decision. 

(CoLERiDGB,  J.  :  Brittain  v.  Kinnaird  (2)  has  been  oftener 
recognized  than  almost  any  modern  case.) 

In  Basten  v.  Carew  (3),  which  was  cited  at  the  trial,  the  justices 
had  drawn  up  a  record  of  proceedings  had  before  them  under 
stat.  11  Geo.  II.  c.  19,  s.  16 ;  and  it  was  held  that  the  entry  so 
made  by  them  as  judges  of  record  was  conclusive.  The  order  here 
ia  not  entitled  to  the  same  weight,  but  may  rather  be  compared  to 

(1)  7  B.  &  C.  536.  (3)  27  K  R.  453  (3  B.  &  0.  649), 

(2)  21  B.  E.  680  (1  Brod.  &  B.  432). 
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Mould       the  order  in  Welch  v.  Ntish  (i)  which  was  held  not  conclusive,  the 

Williams.    Court  saying  that  the  magistrates  could  not  make  facts  to  give 

themselves  jurisdiction.      The  distinction  between  a  mere  order 

and  a  conviction  is  pointed  out  in  the  observations  made  upon 

Welch  V.  Nash  (i)  by  Bubbouoh,  J.  in  Brittain  v.  Kinnaird  (2),  and 

[  •474  ]      Baylby,  J.  *in  Gray  v.  Cookson  (3). 

(Coleridge,  J. :  The  justices  here  had  jurisdiction  to  enquire 
whether  the  ground  was  a  highway  or  not ;  and,  if  they  had,  the 
conclusion  they  came  to  in  the  exercise  of  that  jurisdiction  cannot 
be  questioned.) 

In  Wearer  v.  Price  (4)  justices  issued  a  distress  warrant  for  a 
poor  rate,  reciting  that  W.,  an  occupier  of  land  in  the  parish  of 
Overton,  was  rated  &c.,  and,  on  demand,  had  refused  to  pay ;  and 
the  justices  were  held  liable  in  an  action  of  trespass  because  it 
appeared  on  the  trial  that  W.  did  not  occupy  any  land  in  Overton. 
In  Femley  v.  Worthington  (5),  where  the  mayor  of  a  borough  had 
issued  a  warrant  of  distress  to  levy  a  borough  rate  imposed  upon  a 
township  in  respect  of  a  portion  of  it  which  was  within  the  borough, 
the  rest  being  without,  the  Court  of  Common  Pleas  held  the  assess- 
ment improper,  and  that  trespass  lay  against  the  justice  who 
issued  the  warrant ;  yet,  before  doing  so,  he  must  have  exercised 
a  judgment  upon  the  facts  which  were  said  to  render  the  warrant 
illegal.  Where  an  order  of  justices,  requiring  the  stewards  of  a 
benefit  society  to  readmit  a  member,  recited  that  it  appeared  to  the 
justices  that  the  rules  had  been  allowed  and  confirmed  at  Sessions, 
this  Court  held  that,  on  indictment  for  disobeying  the  order,  such 
recital  was  not  evidence  of  the  proceedings  at  Sessions:  Rex  v. 
Gilke8(6).  If  the  magistrates  in  a  case  like  the  present  were  to 
plead  specially,  and  they  alleged  a  conviction,  that  would  be  a 
judgment,  and  the  conviction,  if  produced  on  the  trial,  conclusive ; 
but,  if  they  merely  stated  that  certain  land  was  part  of  a  highway, 
and  that  the  timber  was  placed  upon  it,  and  thereupon  they  issued 
their  order.  Weaver  v.  Price  (4)  and  Femley  v.  Worthington  (5) 
I  •475  ]  *show  that  the  defendants  would  fail,  unless  they  proved  the 
ground  of  such  order. 

Cur.  adv.  vuU. 

(1)  9  R.  E.  478  (8  Eaat,  394).  (4)  37  R  B.  454  (3  B.  &  Ad.  409). 

(2)  21  B.  R  688  (1  Brod.  &  B.  441).  (o)  1  Man.  &  Q.  491. 

(3)  16  East,  13,  23.  (6)  8  B.  &  0.  439. 
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JjORD  Denman,  Ch.  J.,  in  the  same  Term  (January  Slat),  delivered       mould 
the  judgment  of  the  Court.     After  stating  the  principal  facts,    Williams. 
as  at  p.  559,  ante,  his  Lordship  proceeded  as  follows : 

It  appeared  to  us  on  the  trial  that  there  was  no  difference  between 
this  case  and  Brittain  v.  Kinnaird  (i),  except  that  there  the  magis- 
trates convicted ;  here  they  issued  a  warrant  to  remove  an  obstruc- 
tion. It  does  not  appear  to  us  that  this  can  make  any  difference 
in  principle.  In  both  cases  they  are  bound  to  exercise  the  power 
confided  by  the  Act :  the  party  interested  receives  notice  to  attend 
and  disprove  all  that  can  entitle  them  to  adopt  any  measures 
against  him ;  and  their  warrant  is  an  adjudication  of  every  material 
point.  We  were,  however,  rather  disposed  to  doubt  whether,  as 
the  seventy-third  section  gives  this  authority  only  where  the 
obstruction  is  laid  on  the  highway,  the  jurisdiction  might  not  be 
disproved  by  showing  to  the  jury*s  satisfaction  that  the  locus  in  qtu) 
was  not  part  of  the  highway.  The  same  might  have  been  said  in 
Brittaifi  V.  Kinnaird  (i).  The  power  of  convicting  was  given  by 
stat.  2  Geo.  III.  c.  28,  s.  5,  where  the  owner  of  a  boat  used  it  in 
the  manner  prohibited ;  and  the  Court  held  that  magistrates 
committing  the  plaintiff  for  having  used  his  boat  in  such  a  manner 
were  not  to  be  made  answerable  in  trespass  by  proof  submitted  to 
a  jury  that  the  plaintiff's  boat  was  not  such  a  one  as  the  Act 
described ;  but  that  the  finding  by  the  magistrates  on  their 
conviction  was  conclusive  against  him  on  that  point. 

We  think  we  ought  to  throw  no  doubt  on  the  authority  of  that  [  476  ] 
case.  We  were  pressed  with  the  case  of  actions  against  magistrates 
who  issue  warrants  of  distress  for  enforcing  payment  of  poor  rates, 
in  which  they  have  been  held  liable  to  an  action  for  damages  if  the 
rate  itself  be  invalid.  This  case  is  clearly  distinguishable.  A  rate, 
indeed,  good  on  its  face,  and  free  from  any  such  defect  as  makes  it 
wholly  void,  is  a  necessary  part  of  the  foundation  of  the  jurisdiction ; 
bat  with  the  formation  of  that  rate  the  magistrates  have  nothing  to 
do ;  nor  does  its  validity  ever  come  in  judgment  before  them ;  that 
is  a  mere  fact  as  to  which  they  institute  no  enquiry  and  come  to  no 
judicial  conclusion  :  their  warrant  of  distress,  therefore,  cannot  be 
any  evidence,  still  less  conclusive  evidence,  of  any  fact  on  which 
the  validity  of  the  rate  may  depend :  nor  in  its  terms  does  it  affect 
to  be.  For  example,  occupation  within  the  parish  for  which  the 
rate  is  made  is  necessary  to  its  validity  as  against  the  individual ; 

(1)  21  B.  E.  680  (1  Brod.  &  B.  423). 
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Mould  but  the  inquiring  into  that  would  be  extrajudicial  by  the  magistrates ; 
Williams,  ^^d  therefore,  when  the  party  brings  that  matter  before  them  in 
answer  to  the  application  for  the  warrant,  this  Court  has  nsnaUy 
declined  to  compel  them  by  mandamtLs  to  issue  their  warrant,  which 
it  never  would  have  done  if  the  magistrates  had  the  right ;  for  then 
it  would  have  been  their  duty  to  examine  into,  judicially,  and  decide 
on,  that  fact.  The  principle  therefore  on  which  convictions  are 
conclusive  evidence  of  the  facts  stated  in  them,  necessary  to  their 
validity,  does  not  apply. 
In  this  case  there  can  be  no  rule. 

Rtde  refused. 


Jan,  26. 


1844.  HALL   V.   The   MATOE,   ALDERMEN  and 


BURGESSES  op  SWANSEA. 


[  »26  ]  (5  a  B.  526—550;  S.  C.  D.  &  M.  475  ;  13  L.  J.  Q.  B.  107 ;  8  Jur.  213.) 

The  proprietor  of  tolls  wrongfully  taken  and  withheld  by  a  corporation 
aggregate  may  sue  the  corporation  in  assumpsit  for  money  had  and 
received. 

The  layer  keeper  of  Swansea  was  an  officer  employed  to  keep  the  layers 
or  beds  for  shipping  in  the  port  free  from  obstacles  and  in  a  proper  8tat<>. 
He  was  appointed,  by  custom,  at  a  leet  and  baron  court  held  yearly  in  May 
and  October,  by  the  steward  of  the  seignory  of  Gower,  the  lord  of  which  (the 
Duke  of  Beaufort)  was  lord  of  the  borough  and  manor  of  Swansea.  These 
were  coextensive.  The  jury  of  the  court  (composed  of  aldermen,  burgesses 
and  residents)  presented  two  persons  to  the  steward,  one  of  whom  he  elected 
to  be  layer  keeper.  The  portreeve  (the  head  officer  of  the  borough  before 
stat.  5  &  6  Will.  IV.  c.  76)  sat  with  the  steward,  but  took  no  part  in  the 
proceedings.  The  layer  keeper  was  sworn  to  execute  the  office  for  the  year 
ensuing,  and  until  another  should  be  chosen  in  his  stead,  or  he  should  be 
lawfully  discharged.  By  Act  of  Parliament,  31  Geo.  III.  c.  83,  to  the 
introduction  of  which  the  Duke  and  the  corporation  were  parties,  trustees 
were  appointed  for  managing  and  improving  the  harbour,  but  the  office  and 
rights  of  the  layer  keeper  were  expressly  reserved.  Under  the  authority  of 
this  Act  a  harbour  master  was  appointed,  who  performed  all  the  actual 
duties  formerly  discharged  by  the  layer  keeper.  Tolls,  other  than  those 
received  by  the  layer  keeper,  were  paid  by  the  shipping  which  used  the  port 
to  the  portreeve  (who  paid  the  corporation  a  rent  for  moorage,  &c.),  and  to 
the  water  bailiff,  an  officer  of  the  Duke. 

Plaintiff  had,  for  some  years  before  the  passing  of  stat.  5  &  6  Will  IT. 
c.  76,  been  annually  appointed  layer  keeper.  In  May,  1836,  he  was 
reappointed,  under  protest  from  the  mayor  of  the  then  corporation.  In 
October,  1838,  the  corporation  prevented  ^e  holding  of  the  court  leet  and 
court  baron  ;  and,  in  consequence,  no  court  was  held  till  May,  1842,  when 
they  were  resumed.  No  appointment  of  layer  keeper  took  place  from  May, 
1836,  till  May,  1842,  when  plaintiff  was  reappointed.  In  October,  1836,  the 
town  coimcil  resolved  that  the  appointment  of  layer  keeper  should  be 
vested  in  the  corporation,  and  the  revenue  added  to  the  corporation  fund. 
The  corporation  accordingly  received  the  layer  keeper's  dues  from  Janu&rji 
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1837,  to  June,  1842.    Plamtiff  sued  them  for  the  amount  in  assumpsit  for 
money  had  and  received. 
Held, 

1.  That  plaintiff  had  not  ceased  to  be  layer  keeper  by  the  omission  to 
appoint  from  1836  to  1842. 

2.  That  the  office  had  not  been,  and  could  not  be,  discontinued  by  the 
corporation  under  stat.  5  &  6  Will.  lY.  c.  76,  s.  58. 

3.  That  the  cessation  or  suspension  of  the  layer  keeper's  services  had  not 
affected  the  right  to  receive  the  tolls. 

4.  That  the  action,  in  point  of  form,  was  well  brought  (1). 

Assumpsit  for  money  had  and  received.  Counts  for  work  done 
and  on  an  account  stated. 

Particulars  of  demand.  ''  This  action  is  brought  to  recover  the 
sum  of  1,000Z.  due  from  the  defendants  to  the  plaintiff  for  moneys 
received  by  the  defendants  in  respect  of  certain  tolls,  dues  and 
keelage,  payable  to  the  plaintiff  as  the  layer  keeper  of  the  river 
Tawe,  at  Swansea,  from  the  1st  day  of  January,  1887,  to  the 
commencement  of  this  action." 

Plea :  Non  assumpsit.     Issue  thereon. 

On  the  trial,  before  Maule,  J.,  at  the  Glamorganshire  Spring 
Assizes,  1843,  a  verdict  was  found  for  the  plaintiff,  damages  1,000Z., 
subject  to  the  opinion  of  this  Court  upon  the  following  case. 

The  plaintiff  asserts  that  he  has  been  for  twenty  years,  and  now 
is,  the  layer  keeper  of  the  port  of  Swansea,  duly  presented  by  the 
court  leet  of  the  manor  and  borough  of  Swansea,  and  appointed  by 
the  steward  of  the  Duke  of  Beaufort,  the  lord  of  the  manor  and 
borough ;  and  contends  that,  in  virtue  of  such  appointment,  he  is 
entitled  to  certain  tolls  on  shipping  entering  the  port  of  Swansea. 
Since  the  year  1836,  the  whole  amount  received  for  these  dues  has 
been  paid  by  the  receiver  to  the  treasurer  of  the  corporation  of 
Swansea  instead  of  the  plaintiff:  and  for  the  recovery  of  the  amount 
so  paid  this  action  is  brought. 

The  ancient  duties  of  the  layer  keeper  were  to  keep  the  layers  or 
beds  for  the  shipping  free  from  obstacles  and  in  a  proper  state ;  but 
these  duties  have  been  merely  nominal  since  the  appointment  of  a 
barbour  master  under  stat.  31  Geo.  III.  c.  83. 

The  mode  of  appointing  the  layer  keeper  was  as  follows.  It  has 
been  the  custom  from  time  immemorial  for  the  stewards  of  the  lords 
of  the  seignory  of  Gower,  a  district  in  the  county  of  Glamorgan, 
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(1)  See  Clarke  v.  Cuckfield  rnion 
;i.S52)  21  L.  J.  a  B.  349;  Lawford  v. 
liiUtricay  Rural  District  Council  [1903] 
1  K.  B.    772.    72  L.  J.  K.  B.  554. 


Stat.  5  &  6  Win.  IV.  c.  76  was  re- 
pealed by  the  Municipal  Corporations 
Act,  1882  (45  &  46  Vict.  c.  50).— J.  G.  P. 
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who  are  also  lords  of  the  borough  and  manor  of  Swansea  (which  is 
within  the  seignory),  together  with  the  portreeve  of  the  borough  of 
Swansea,  to  hold  annually  two  leet  and  baron  courts  for  the  borough 
and  manor  of  Swansea,  which  borough  and  manor  are  coextensive. 
The  juries  of  these  courts  are  composed  of  aldermen,  burgess^  and 
residents ;  the  last  named  were  inhabitants  of  the  ^borough,  who 
had  nothing  to  do  with  the  corporation,  but  were  admitted  to  serve 
on  the  leet  jury,  the  number  of  the  burgesses  being  limited  (they 
did  not  exceed  fifty) :  these  courts  wejre  held,  the  one  in  the  spring, 
and  the  other  in  the  autumn.     At  one  of  these  courts,  and  for  the 
last  sixty  years  at  the  spring  court,  it  has  been  the  custom  to 
appoint  certain  officers,  one  of  .which  is  the  layer  keeper,  in  the 
following  manner.     Two  names  are  presented  by  the  homage  to  the 
Duke's  steward ;  and  the  steward  elects  one  of  them,  who  is  imme- 
diately sworn  in  by  him  at  the  court.    The  portreeve  of  the  borough 
usually  sat  with  the  Duke's  steward  at  these  courts,  but  took  no 
part  in  the  proceedings.     The  court  rolls  generally  state  the  court 
to  be  holden  before  the  steward  and  portreeve.   There  are  exceptions. 
(Eighteen  instances  were  mentioned,  from  the  year  1680  to  1728 
inclusive,  in  which  the  portreeve  was  not  named.)     The  court  rolls 
from  1673  to  1775,  and  the  court  rolls  and  books  from  1775  to  the 
present  time,  and  some  of  the  common  hall  books,  were  produced 
at  the  trial.     Either  party  was  to  be  at  liberty  to  refer  to  them,  so 
far  as  they  were  legally  admissible  in  evidence. 

The  court  books  contain  the  forms  of  the  oaths  taken  by  the 
officers  appointed  at  these  courts.  The  oath  taken  by  the  layer 
keeper  was  as  follows.  *'  You  shall  well  and  truly  execute  the  office 
of  layer  keeper  within  this  borough  and  manor  for  the  year  ensuing, 
and  until  another  shall  be  chosen  in  your  stead,  or  you  shall  be 
lawfully  discharged.     So  help  you  God." 

The  plaintiff  was  first  appointed  layer  keeper  in  May,  1822. 
The  following  is  a  copy  of  the  court  roll  containing  his  appointment. 
**  Borough  and  manor  of  j^     The  court  leet  or  view  of  frank-pledge 
of  Glamorgan.  ^  ^^^  baron  court  of  the  most  noble  Henry 

Charles,  Duke  of  Beaufort,  Knight  of  the  most  noble  Order  of  the 
Garter,  and  lord  of  the  said  borough  and  manor,  held  for  the  said 
borough  and  manor,  on  Monday,  the  6th  day  of  May,  1822,  in  the 
Guildhall  of  the  town  of  Swansea,  the  place  accustomed,  before 
Lewis  Thomas,  Esquire,  steward,  and  John  Charles  Collins,  Esquire, 
portreeve."  Then  followed  (i)  the  names  of  "  The  grand  jury  and 
1)  The  proceedings  were  more  fully  stated  in  the  case. 
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jury  of  homage"  attending  the  court,  and  officers,  namely, 
Serjeants  at  mace,  deputies,  common  attorneys,  layer  keeper, 
searcher  of  leather,  haywarda,  surveyor  of  the  highways,  and 
constables.  The  roll  then  stated  a  presentment  by  the  jury  of 
persons  owing  suit  and  service  to  the  court  and  making  default  of 
appearance,  and  amercement  of  each  burgess,  tenant,  juror  and 
reaiant  so  in  default,  respectively.     Then  followed  this  entry. 

**  The  said  jurors  do  present  as  fit  persons  in  election  to  serve 
the  office  of  layer  keeper  within  the  said  borough  and  manor  for  the 
year  ensuing 

"  (Sworn)  Jambs  Hall  (Appointed).    John  Davis." 

Then  appeared  presentments  and  appointments,  in  like  form,  of 
other  persons  for  the  offices  of  hay  ward  and  searcher  of  leather  for  the 
borough  and  manor ;  presentments  of  nuisances  in  the  streets  and 
highways,  and  rescue  of  distress  within  the  town,  and  adjudications 
in  the  several  cases ;  presentments  of  persons  as  fit  to  be  admitted 
burgesses ;  and,  finally,  presentments  and  amercement  of  persons 
summoned  to  appear  that  day  on  the  grand  jury  and  jury  of 
homage,  and  making  default. 

The  plaintiff  was  annually  reappointed  at  the  spring  leet  and 
baron  court  until  May,  1836.  At  the  court  held  on  9th  May,  for 
that  year,  before  Thomas  Thomas,  Esq.,  steward,  Nathaniel 
Cameron,  Esq.,  the  mayor  of  Swansea,  elected  according  to 
stat.  5  &  6  Will.  IV.  c.  76,  was  present,  and  the  plaintiff  was,  as 
usual,  presented,  appointed  and  sworn  in :  but  the  said  N.  Cameron, 
at  the  foot  of  the  court  roll  made  and  signed  a  protest  in  the 
following  words.  "  The  mayor,  on  behalf  of  the  corporation,  objects 
to  the  steward  appointing  the  layer  keeper,  and  on  their  behalf 
protests  against  the  appointment  of  James  Hall.     N.  Cambbon." 

The  Duke's  steward,  who  before  the  passing  of  stat.  5  &  6 
Will.  lY.  c.  76,  held,  by  appointment  of  the  Duke  also,  the  office  of 
recorder  of  the  borough  and  manor  of  Swansea,  and  who  since  the 
passing  of  that  Act  was,  under  its  provisions,  appointed  to,  and  now 
continues  to  hold,  the  office  of  town  clerk,  gave  notice  of  a  leet  and 
baron  court  for  October,  1888,  and  attended  at  the  Town  Hall,  the 
place  accustomed,  for  the  purpose  of  holding  it,  but  was  prevented 
holding  such  court  by  the  then  mayor,  Richard  Mansel  Phillips,  Esq., 
by  whose  orders  the  doors  of  the  hall  were  locked :  in  consequence 
of  which  the  Duke's  steward  in  the  vestibule  of  the  hall  adjourned 
the  court  till  further  notice,  and.  forebore  to  hold  courts  until 
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May,  1842,  when  he  again  resumed  them.  At  the  coart  of  that 
date  the  plaintiff  was  re-presented  by  the  homage,  emd  reappointed 
and  sworn  in  by  the  steward,  the  then  mayor,  Bichard  Aubery,  Esq., 
being  present  and  sitting  with  him  as  the  portreeve  used  to  do.  The 
following  is  a  copy  of  the  appointment  as  entered  on  the  coart  roll. 

"  Also  the  said  jurors  do  present  as  fit  persons  in  ^election  to 
serve  the  office  of  layer  keeper  within  the  said  borough  and  manor 
for  the  year  ensuing 

*'  (Appointed)  Jambs  Hall  (Sworn).    William  Strick." 

In  the  common  hall  order  book  of  the  defendants  appears  the 
following  resolution,  passed  and  entered  7th  January,  1791. 

'*  The  business  of  the  navigation  being  taken  into  consideration  : 
It  is  ordered :  That  the  bill  be  presented  to  the  House  of  Commons 
in  the  name  of  the  Duke  of  Beaufort  and  this  corporation.  That 
Thomas  Morgan,  Esq.  be  empowered  under  the  common  seal  of 
this  corporation  to  engage  in  their  name  and  behalf  for  two  thirds 
of  the  sum  necessary  for  carrying  on  the  improvements  of  this  port, 
river  and  harbour  (in  case  it  is  required  by  the  House  of  Commons), 
according  to  the  estimates  to  be  then  produced.  That  the  trustees 
of  this  bill  be  the  Duke  of  Beaufort  and  his  officers,  the  portreeve, 
aldermen  and  twelve  of  the  burgesses  for  the  time  being  of  this 
borough,  to  be  annually  elected  by  the  burgesses  in  conmion  hall 
assembled,  together  with  twelve  persons  to  be  nominated  by  the 
proprietors  and  lessees  of  collieries,  mines  and  minerals,  and  by 
persons  engaged  in  copper  works,  potteries,  saltworks,  or  any  works 
or  manufactories  whatsoever  within  the  said  river,  port  and  harbour, 
and  the  owners  of  ships  and  vessels  frequenting  this  port  and 
harbour,  under  the  qualifications  hereinafter  mentioned,  and  so 
that  such  proprietors  &c.  as  above  mentioned  be  resident  within 
the  county  of  Glamorgan.  The  qualification  of  proprietors  and 
lessees  of  collieries  and  works,  and  engaged  in  any  manufactories 
whatsoever,  2,000Z."  The  above  named  Mr.  Thomas  Morgan  was 
steward  of  the  Duke  of  Beaufort  at  the  *date  of  this  resolution ; 
and  his  signature  together  with  those  of  other  members  of  the 
corporation  is  appended  in  the  usual  form. 

In  consequence  of  proceedings  taken  in  pursuance  of  the  above 
resolution,  an  Act  of  Parliament  was  passed,  31  Geo.  III.  c.  83, 
"  for  repairing,  enlarging,  and  preserving,  the  harbour  of  Swan- 
sea, &c. ;  under  which  certain  persons,  and  their  successors,  to  be 
elected  as  therein  mentioned,  were  appointed  trustees;  and  who 
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have  since  had  the  management  of  the  Swansea  Harboui*:  and, 
ander  that  Act  and  other  subsequent  Acts  for  the  same  purpose, 
certain  tolls  have  been  and  continue  to  be  collected  from  the 
shipping. 

By  sect.  1  (i)  it  is  provided :    "  That  the  lord  or  lords  of  the 
seignories  of  Gower  and  Gilvey,  his  and  their  assigns  and  successors 
therein,  his  and  their  eldest  son  and  heir  apparent,  his  and  their 
stewards,  recorder,  water  bailiff,  coroner,  and  bailiff  of  the  said 
seignories,  royalties,  franchises,  and  liberties  for  the  time  being, 
and  the  Bight  Honourable  the  now  Marquis  of  Worcester,   Sir 
Herbert  Mackworth,  baronet,  the  portreeve  and  aldermen  of  the 
said  borough  "  (of  Swansea)  "  for  the  time  being,  and  twelve  of  the 
burgesses  of  the  said  borough  for  the  time  being,  resident  within 
the  county  of  Glamorgan,  to  be  elected  and  chosen  annually  by  the 
burgesses  in  common  hall  assembled  for  that  purpose  on  Michael- 
mas Day  in  every  year,  after  the  election  of  the  first  trustees  from 
amongst  the  burgesses  by  virtue  of  this  Act,  together  with  twelve 
persons  (naming  them),  ''to  represent  the  interest  of  the  present 
and  future  proprietors  and  ^lessees  of  collieries,"  &c.  (as  stated  in 
the  above  resolution,  p.  568),  '*  together  with  the  chief  agent  for 
the  time  being  of  the  Britonferry  estate,  in   the  parish"   &c., 
''shall  be,  and  are  hereby  appointed  trustees  for  executing  the 
several  purposes  of  this  Act." 

By  sect.  4  it  is  enacted  that  it  shall  and  may  be  lawful  for  the 
trustees  to  return  two  persons  to  the  steward  of  the  Duke  of 
Beaufort,  "  for  his  choice,  approbation,  and  appointment  of  the  one 
or  other  of  them,  in  the  same  manner  as  the  election  of  the  ancient 
officer  of  the  layer  keeper  is  conducted  within  the  borough  of 
Swansea  ;  "  such  person  to  be  *'  the  clerk  and  receiver  of  the  said 
trust,  and  also  to  be  assistant  to  the  water  bailiff  of  the  said  port, 
harbour,  and  river." 

By  sect.  80  of  the  same  Act  the  powers  of  the  water  bailiff  and 
layer  keeper  are  expressly  reserved  (2).    By  sect.  64  the  royalties. 


(1)  The  Court  was  to  be  at  liberty  to 
refer  to  any  part  of  the  Act  as  a  part 
of  the  case;  but  no  reference  was 
made  in  the  argument  or  judgment  to 
any  clause  but  those  here  stated. 

(2)  It  enacts:  "  That  nothing  herein 
contained  shall  extend'*  &c.  "to 
abridge  or  alter,  or  in  anywise 
diminish  the  ancient  and  usual  rights, 
power,  and  authority  of    the    water 
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bailiff  within'  the  said  port  and  har- 
boui*, or  of  the  duty  of  the  ancient 
officer  the  layer  keeper  within  the 
same,  but  that  whatsoever  is  herein 
enacted  as  relative  thereto,  is  to  be 
considered  in  explanation,  regulation, 
and  confirmation  thereof,  if  necessary, 
and  they  are  to  remain  perfect  and 
undisturbed,  anything  herein  to  the 
contrary  notwithstanding/' 
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Hall        tolls  and  rights  of  the  Duke  of  Beaufort  and  the  future  lords  of 
The  Mayor    Gower  and  Cilvey,  and  his  and  their  officers,  are  saved.     And  in 
Swansea.     ^^^'  ^'^  there  is  a  general  saving  of  all  rights  of  all  persons. 

The  case  then  stated  a  resolution  entered  in  the  common  hall 
order  book  of  the  defendants,  16th  December,  1791,  directing  pay- 
ment of  Mr.  Estcourt's  bill,  and  all  other  charges  on  passing  the 
harbour  bill,  by  the  common  attorneys.  Mr.  Estcoort  was  the 
Duke  of  fieanfort's  solicitor  and  agent  in  London. 
[  ^u  J  A  clerk  and  receiver  was  appointed  under  this  Act.  Mr.  Sylvanus 

Padley  is  the  person  now  so  appointed ;  and  he  has  been  in  office 
since  1806:  and  he  has  collected  and  continues  to  collect  from  the 
shipping,  not  only  the  tolls  under  the  Swansea  Harbour  Acts,  but 
the  ancient  harbour  dues.  The  ancient  dues  collected  by  him  are 
as  follows,  viz. : 

From  each  vessel,  if  in  ballast,  and  under  100  tons. 

For  portreeve      ..----  lOd. 

Water  bailiff 4. 

Layer  keeper      ---..-  6. 

(Then  followed  other  tables  of  charges  payable  to  the  same  parties.) 
These  sums  have  been  collected  by  Mr.  Padley  since  1806 :  and 
from  that  year  till  1836  he  paid  to  the  portreeve,  water  bailiff,  and 
layer  keeper  for  the  time  being  their  proportions,  as  above.  The 
layer  keeper's  proportion  was  paid  to  the  plaintiff  from  his 
appointment  in  1822  to  the  end  of  1836. 

The  portreeve,  who  was  the  head  of  the  old  corporation,  was 
annually  elected  and  appointed  in  the  manner  hereinafter  men- 
tioned. The  water  bailiff  was  an  officer  appointed  by  the  Duke 
of  Beaufort  by  deed  under  his  hand  and  seal.  Before  Michaelmas, 
1834,  the  portreeve  received  his  proportion  of  the  dues  for  his  own 
benefit.  From  Michaelmas,  1834,  until  the  Municipal  Corporation 
Act  came  into  operation,  the  corporation  received  them  in  con- 
sideration of  an  annual  sum  of  500Z.  paid  by  them  to  the  portreeve 
in  lieu  thereof :  and  since  that  Act  has  come  into  operation  the 
corporation  has  received  and  continues  to  receive  the  proportion 
formerly  of  the  portreeve  for  their  own  benefit. 

At  a   meeting  of  the  town  council  which  took  place   on  5th 

February,  1836,  a  resolution   was  passed  and  entered   in   their 

[  •535  ]       minute  books  for  appointing  a  committee  *to  investigate  the  claims 

of  the  water  bailiff  and  layer  keeper  to  the  perquisites  they  then 

enjoyed,  and  to  take  into  consideration  the  high  rate  of  per  centage 
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paid  to  Mr.  Padley.    On  28th  October,  1836,  the  committee  reported        Hall 
to  the  council:   and  the  following  resolution  was  entered  on  their    xhb  Mayor 
minute  book.  s^^;,"^ 

"  Resolved  :  That  the  following  report  of  the  water  bailiffs  and 
layer  keeper's  committee  be  confirmed  by  the  meeting.  That  the 
present  committee  propose  to  the  town  council  that  the  appointment 
of  water  bailiff  and  layer  keeper  should  be  vested  in  the  corporation ; 
and  that  5Z.  per  cent,  on  the  revenue  be  allowed  for  its  collection ; 
and  that  the  amount  of  impost  derivable  be  added  to  the  corporation 
fond  for  the  general  benefit  of  the  same." 

The  corporation  proceeded  to  act  on  this  resolution:  and  Mr. 
Padley,  the  receiver,  from  1st  January,  1837,  paid  to  the  treasurer 
of  the  corporation,  for  their  use,  the  dues  of  the  water  bailiff  and 
layer  keeper. 

The  plaintiff,  in  June,  1842,  gave  notice  of  proceedings  for  the 
recovery  of  his  dues  ;  and  the  council  of  the  borough  referred  his 
claim  to  a  committee;  who  reported  their  opinion  "  that  Mr.  Hall 
has  been  regularly  appointed  layer  keeper  by  the  Duke ;  the  com- 
mittee, therefore,  recommend  that  Mr.  Hall  be  paid  the  amount" 
received  by  the  council  from  Padley  as  layer  keeper's  dues.  The 
council  adjourned  the  consideration  of  the  report,  and  never  entered 
upon  it.  The  plaintiff  demanded  payment  of  the  dues  ;  and  it  was 
refused,  and  this  action  brought  to  recover  them. 

The  method  of  appointing  to  the  corporate  ofl&ces  of  portreeve, 
common  attorneys  and  Serjeants  at  mace,  for  the  borough  of 
Swansea,  before  the  passing  of  the  Municipal  Corporation  Reform 
Act  was  as  follows.  The  *aldermen  met  annually  on  28th  September,  [  •536  ] 
and  nominated  four  members  of  their  own  body,  who  were  on  the 
following  day  returned  to  the  burgesses  in  common  hall  assembled. 
The  burgesses  returned  to  the  steward  of  the  Duke  of  Beaufort  two 
names  out  of  the  four  so  nominated  by  the  aldermen ;  and  from 
these  two  the  steward  selected  one,  who  was  thereupon  elected  and 
sworn  in  portreeve  by  him.  For  the  ofl&ce  of  common  attorneys 
fonr  names  were  annually  on  the  same  day  (Michaelmas  Day) 
returned  by  the  burgesses  to  the  Duke's  steward,  out  of  which  four 
he  selected  two  who  were  thereupon  elected  and  sworn  in  by  him. 
Two  Serjeants  at  mace  were  on  the  same  occasion  elected  and  sworn 
in  by  the  steward  in  the  same  manner  as  the  common  attorneys. 
None  of  the  above  officers  were  ever  appointed  in  any  other  manner 
within  living  memory.  No  person  but  a  burgess  had  any  voice  in 
the  nomination  to  the  Duke's  steward  of  such  officers. 
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Hall  The  proceedings  relating  to  the  above  election  of  corporate  officers 

Thk  Mayor  were  entered  in  a  book  kept  for  that  purpose ;  at  the  end  of  which 
are  copies  of  the  oaths  required  to  be  taken  by  corporate  officers. 
The  layer  keeper's  oath  is  not  among  them. 

The  case  then  set  out  the  form  of  proceedings  in  common  hall 
for  the  election  of  officers,  as  shown  by  the  corporation  books. 

The  portreeves  paid  to  the  Duke  of  Beaufort,  as  lord,  an  annual 
fee  farm  rent,  viz. 


Free  rents    - 
Assise  of  ale 
Toll  and  keelage 


£ 

«. 

d. 

8 

1 

6 

8 

0 

0 

2 

0 

0 

Jt'18 

1 

6 

[  537  ]  This  rent  is,  and  has  been  since  the  passing  of  the  Municipal 
Corporation  Act,  paid  to  the  Duke  by  the  corporation.  The 
portreeves  also  paid  the  corporation  for  moorage  and  keelage  an 
annual  rent  of  SI. 

The  case  then  set  out  an  order  made  at  a  hall  day,  holden  in 
and  for  the  borough  on  4th  October,  1790,  before  the  then 
portreeve  :  whereby,  after  reciting  that  the  portreeve  hath  enjoyed, 
by  ancient  custom,  the  following  dues  for  and  towards  the  expense 
and  support  of  his  office ;  viz.  moorage  of  ships,  on  payment  of  a 
rent  of  91.  to  the  corporation ;  quayage,  on  payment  of  a  rent  of 
12.  158.  to  the  corporation ;  calf  skins  by  Act  of  Parliament  for  the 
market ;  keelage  dues,  pitching  or  tolls  of  fairs  and  markets,  and 
other  accustomed  town  dues,  together  with  all  the  chief  rents  due 
in  the  town  and  franchise,  and  also  the  assise  of  ale  within  the 
same,  on  payment  of  a  rent  of  18f.  Is.  6d.  to  the  lord  of  the  said 
borough ;  also  a  duty  of  Is.  reserved  in  every  lease  granted  by  the 
burgesses ;  and  that  it  had  been  proposed  for  the  convenience  of 
the  portreeve  that  the  corporation  should  rent  the  dues  of  him  for 
the  year,  at  a  sum  payable  quarterly,  and  he  had  consented  to 
receive  1501. ;  it  was  ordered  that  the  common  attorneys  should 
pay  him  that  sum  by  quarterly  payments  ;  and  that  the  portreeve 
should  authorize  the  common  attorneys  to  receive  the  same,  and 
should  give  them  particulars  of  the  contracts  made  with  the  several 
persons  who  had  rented  any  of  the  dues  of  him  before  that  agree- 
ment, not  interfering  with  the  ancient  rents  of  18/.  Is.  6d.  paid  by 
him  to  the  lord,  and  42.  IBs.  to  the  corporation.     The  case  also 
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stated  an  order  of  common  hall,  made  7th  October,  1790,  appointing        Hall 
a  collector  of  the  portreeve's  dues  rented  by  the  corporation  as   xhk  mayor 
above  stated,  and  all  the  other  dues  *commonly  called  the  port     ^  &cj.  of 
dues  within  the  harbour  of  Swansea,  and  ordering  that  a  contract       [■  •538  j 
should  be  entered  into  with  him,  and  that  it  should  be  recommended 
to  the  water  bailiff  and  the  layer  keeper  to  enter  into  the  like  con- 
tract with  the  same  person  for  the  collecting  of  such  dues  as  might 
belong  to  them. 

The  layer  keeper's  portion  of  the  dues  collected  by  Padley  from 
Ist  January,  1837,  to  30th  June,  1842,  was  6291.  19«.  The  whole 
of  that  sum  had  been  paid  by  him  to  the  treasurer  of  the  town 
council.  Since  June,  1842,  he  had  continued  to  receive  the  dues, 
but  retained  them  to  abide  the  issue  of  this  litigation. 

The  case  then  set  forth  the  objections  raised  to  the  plaintiff's 
right  to  recover  as  they  are  stated  below  in  the  argument. 

It  was  agreed  that  the  Court  should  be  at  liberty  to  draw  all  such 
conclusions  and  inferences  from  the  evidence  as  they  should  think 
a  jury  ought  to  have  done.  If  the  Court  should  be  of  opinion  that 
the  plaintiff  was  entitled  to  recover  from  the  defendants  the  amount 
of  layer  keeper's  dues  received  by  the  council  since  31st  December, 
1836,  or  any  part  thereof,  the  verdict  was  to  stand  for  the  plaintiff 
for  such  amount  or  part ;  if  they  should  be  of  a  contrary  opinion, 
a  nonsuit,  or  a  verdict  for  the  defendants,  was  to  be  entered,  as  the 
Court  should  direct. 

W.  M.  James  for  the  plaintiff: 

♦    *     [The  first  and  second  points  taken  for  the  plaintiff  appear 
sufiBciently  from  the  judgment  of  Lord  Denman.] 

Thirdly,  it  is  contended  that  indebitatus  assumpsit  for  tolls  will  [  5S9  ] 
not  lie  against  a  corporation.  But,  if  the  defendants  are  in  fact 
indebted  as  having  wrongfully  received  these  tolls,  the  duty  to  pay 
attaches,  and  the  action  lies  though  they  have  not  bound  themselves 
under  their  common  seal.  This  case  must  be  governed  by  the  principle 
of  necessity,  laid  down  in  Beverley  v.  The  Lincoln  Gas  Company  (1) 
and  Church  v.  The  Imperial  Gas  Company  (2)  ;  in  which  *cases  [  ♦540  ] 
many  authorities  on  the  subject  are  collected.  Fourthly,  the  case 
states  as  an  objection  that  the  defendants  claim  title  to  the  tolls,  and 
that  indebitatus  assumpsit  is  not  the  form  in  which  such  a  claim 
can  be  tried.  But  the  mode  of  proceeding  is  the  common  one  in 
such  cases.     (This  point  was  not  further  argued.) 

(1)  45  E.  E.  626  (6  Ad.  &  El.  829).  (2)  4d  B,  E,  638  (6  Ad.  &  El.  846). 
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[  •643  ] 


Erie,  contra  : 

*     *     Thirdly,  the  authority  to  receive  dues  in  a  port  is  founded 
wholly  on  services  rendered  in  respect  of  the  port,  or  the  obligation 
to  render  them.     In  Jenkins  v.  Harvey  (i),  and  in  the  argament  in 
The  Mayor  of  Exeter  v.  Warren  (2),  now  standing  for  judgment,  the 
claim  of  dues  was  defended  mainly  on  this  ground.   When,  therefore, 
the  services  of  the  layer  keeper  ceased  or  were  transferred,  his  claim 
to  receive  duties  had  no  longer  a  legal  foundation.     And  the  case 
shows  that  the  duties  of  layer  keeper  have  for  many  years  past  been 
discharged  by  the  harbour  master.    Fourthly,  the  general  rule  is  that 
an  action  for  money  had  and  received  will  not  lie  against  a  municipal 
corporation.     It  is  clear  from  Reg.  v.  The  Cotmcil  of  Lichfield  (3) 
that,  even  if  the  corporation  there  had  borrowed  a  sum  of  money, 
they  could  not  have  made  themselves  liable  in  this  form:  and  this, 
if  true  in  the  case  of  an  express  contract,  applies  a  fortiori  to  an 
implied  one.     Beverley  v.  The  Lincoln  Gas  Company  (4)  and  Church 
V.  The  Imperial  Gas  Company  (s)  show  the  exceptions  to  the  rule, 
and  show  also  that  this  case  does  not  fall  within  them.     The  general 
principle,  affirmed  in  the  latter  case,  is  that  a  corporation  cannot 
''  express  its  will  or  do  any  act "  except  under  seal.     The  exceptions 
particularized  in  Beverley  v.  The  Lincoln  Gas  Company  (6)  are  where 
a  trading  Company  ^contracts  for  articles  of  constant  requirement 
and  to  a  small  amount,  in  the  way  of  its  trade.     But  in  Mayor  of 
Ludlow  V.  Charlton  (7)  the  Court  of  Exchequer  upheld  the  doctrine 
that,  except  as  to  trifling  matters  and  bargains  in  the  way  of 
trade,  a  corporation  can  contract  only  by  seal;  and  they  treated 
the  rule  as  not  merely  technical,  but  resulting  from  the  very  con- 
stitution of  bodies  corporate.     The  limit  laid  down  in  that  case  is 
recognized  by  the  Court  of  Common  Pleas  in  Arnold  v.  The  Mayor 
of  Poole  (8).     These  latter  decisions  show  that,  even  in  the  case 
of  a  loan,  an  action  on  simple  contract  would  not  lie  against  anv 
corporation  aggregate ;  and  the  objection  is  peculiarly  strong  on 
behalf  of  a  municipal  corporation,  since  they  are  dealing  with 
a  borough  fund,  and,  if  obliged  to  pay  a  contested  demand,  may 


(1)  lGr.M.&R877;  2  Cr.  M.  &  R. 
393;  ,S.  C.  o  Tyr.  326,  871. 

(2)  Seepo8ty  p.  625. 

(3)  62R.  R.  499;  4  Q.  B.  893. 

(4)  45  R.  R.  626  (6  Ad.  &  El.  829). 

(5)  45  R  R.  638  (6  Ad.  &  El.  846). 

(6)  Erie  read  the  judgment,   from 
'*At  first  the  rul^"   to   **  action    is 


maintainable,''  45  R.  R.  637—638  (6 
Ad.  &  El.  pp.  844—845). 

(7)  55  R.  R.  794  (6  M.  &  W.  815). 

(8)  61  R.  R.  664  (4  Man.  &  G.  860). 
Erie  read  the  judgment,  from  **The 
case"  to  *' trading  purposes,''  61 
R.  R.  690—691  (4  Mau.  &  G.  pp. 
894—896, 
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have  to  tax  persons  who  have  become  inhabitants  since  it  was        Hall 

r. 


incarred.  The  Mayor 

&0.  OK 

(CoiiBBiDOE,  J. :  Corporations  bring  actions  of  simple  contract  for     ^^^^'s^- 
tolls.) 

The  right  is  not  necessarily  mutual ;  this  is  noticed  in  Arnold  v. 
The  Mayor  of  Poole  (i). 

(CoiiBRiDGB,  J. :  If  the  corporation  wrongfully  took  these  tolls, 
were  they  not  liable  for  every  sixpence,  as  received  by  their  agent  ? 

Lord  Denman,  Ch.  J. :  In  Yarborough  v-  The  Bank  of  England  (2) 
the  Court  said  that,  after  verdict  against  a  corporation  in  trover, 
they  would  presume  an  authority  under  seal  to  do  the  act,  if  such 
authority  was  essential.) 

If  the  council  have  authorized  Padley  as  their  receiver,  to  do  some- 
thing unlawful,  the  mayor,  aldermen  and  burgesses  are  not  liable 
for  it. 

(Patteson,  J. :  *It  cannot  be  contended,  since  Yarborough  v.  The       [  ♦544  ] 
Bank  of  England  (2),  thsLt  a  corporation  would  not  be  liable  in  trover 
if  their  agent  had  wrongfully  taken  goods.     If  the  rule  were  other- 
wise, corporations  would  be  a  great  nuisance.     Yet  in  such  a  case 
inhabitants  newly  come  into  the  borough  might  be  a£fected.) 

If  the  individual  only  who  does  the  wrongful  act  is  looked  to,  the 
complaining  party  has  his  remedy. 

(CoLEBiDGE,  J. :  The  corporation  might  employ  a  beggar.) 

In  Mayor  of  Ludlmv  v.  Charlton  (3)  and  Arnold  v.  The  Mayor  of 
Poole  (4)  it  was  no  part  of  the  objection  that  the  claims  were  not 
conscientious. 

(Patteson,  J. :  The  only  difference  I  see  between  Arnold's  case 
and  that  of  a  servant  employed  at  small  wages  is  the  comparative 
inconvenience  of  insisting  on  a  contract  under  seal  in  the  latter 
case.) 

It  could  only  be  said  that  the  authorizing  an  agent  to  undertake  a 

(1)  61  E.  B.  691—692  (4  Man.  &  G^  (3)  55  R.  R.  794  (6  M.  &  W.  815). 
896).  (4)  61  B.  B,  664  (4  Man.  &  G.  860). 

(2)  14  E.  B.  272  (16  East,  6). 
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lawsuit  requires  a  somewhat  more 
common  employment  of  a  servant. 


deliberate  sanction  than  the 


ir.  M.  James,  in  reply,  was  directed  to  confine  himself  to  the 
last  point : 

The  argument  of  necessity  applies  here  as  much  as  in  Beverley  v. 
The  Lincoln  Gas  Company  (i)  or  Church  v.  The  Imperi€U  Gas  Com- 
pany (2).  The  corporation  have  directed  and  recognized  the  receipt 
of  tolls  by  their  agent;  the  case,  therefore,  comes  within  the 
principle  of  De  Grave  v.  Mayor  dc.  of  Monmouth  (3). 

Lord  Denman,  Gh.  J.  : 

This  is  an  action  of  assumpsit  for  fees  of  the  office  of  layer  keeper, 
[  ♦546  ]       which  the  defendants  *have  been  receiving  for  several  years.     The 
office  is  an  ancient  one.     Mr.  Hall,  the  plaiutiff,  was  appointed  in 
1835,  for  the  year  ensuing,  but  further  (as  is  the  case  on  other  yearly 
appointments)  until  another  officer  should  be  chosen  in  his  stead. 
As  to  the  first  question  raised,  I  think  there  is  sufficient  evidence 
of  Mr.  Hall's  continuance  in  the  office  after  the  year,  no  proof  being 
given  of  any  thing  done  to  determine  his  appointment.     It  is  urged 
that  the  plaintiff  was  nominated  by  the   steward   and   portreeve 
jointly :  still  I  think  that  he  held  under  a  good  appointment,  and 
one  which  continued  after  the  year.     It  is  argued  that  the  office 
itself  has  been  abolished  under  stat.  5  &  6  Will.  IV.  c.  76,  s.  68 :  but 
the  corporation  have  abolished  it  no  further  than  by  receiving  the 
fees  themselves.    To  say  that  that  is  a  suppression  of  the  office  is 
a  bold  assumption.     There  might  have  been  some  ground  for  it  if 
they  had  met  and  abolished  the  fees  :  but  by  receiving  the  fees  they 
preclude  themselves  from  making  this  suggestion.     The  defendants 
also  contend  that  the  appointment  of  a  harbour  master  under  the 
local  Act,  81  Geo.  III.  c.  83,  and  the  transfer  to  him  of  the  duties  of 
a  layer  keeper,  have,  virtually  at  least,  determined  the  right  of  the 
layer  keeper  to  receive  fees.     It  is  true  that  the  Act  does  not  make 
any  express  provision  on  this  subject ;  but  the  office  is  clearly  kept 
alive;  and,if  that  still  continue8,it  isnot  for  the  corporation,  whohave 
received  the  fees  as  belonging  to  the  office,  to  keep  them  from  the  party 
claiming  as  officer,  on  the  ground  that  they  are  no  longer  claimable 
in  that  right.     The  whole  question  is  to  what  party  they  belong. 
There  is  no  doubt,  therefore,  as  to  the  justice  of  this  demand.    The 


(1)  45  R.  B.  626  (6  Ad.  &  El.  829). 

(2)  45  B.  B.  638  (6  Ad.  &  EI.  846). 


(3)  4C»r.  &P.  111. 
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remaining  question    is  purely   technical ;    whether  the  action  of        Hall 


*. 


indebitatus  ^assumpsit  for  money  had  and  received  will  lie.     As  to   thb  Matob 

this,  the  two  cases  of  Beverley  v.  The  Lincoln  Gas  Company  (i)  and     Swansea. 

Church  V.  Tlie  Impenal  Gas  Company  (2)  are  clear,  and  show  that      [  •546  ] 

there   may  be  an  assumpsit  in  law  by  a  corporation  aggregate, 

though  they  have  not  contracted  under  seal.     The  decisions  in  the 

Exchequer  and  Common  Pleas  were  also  consistent  with  justice,  and 

not  contradictory  to  the  preceding  cases.     In  Mayor  of  Ludlow  v. 

Charlton  (s)  it  was  fair  to  say  that  a  gentleman  laying  out  large  sums 

of  money  for  corporation  purposes  should  be  able  to  show  that  he 

had  taken  proper  means  to  bind  the  corporation,  and  had  procured 

their  assent  under  seal,  and  as  their  deliberate  act.     Still  more 

reasonable  is  it,  where,  as  in  Arnold  v.  The  Mayor  of  Poole  (4),  an 

attorney  sues  a  corporation  upon  a  bill  of  many  hundred  pounds,  to 

say,  ''  If  you,  who  know  how  a  corporation  ought  to  be  bound,  seek 

to  fix  this  liability  upon  them,  you  should  be  prepared  to  prove  a 

contract  under  the  corporation  seal."    But  the  cases  show  that,  in 

other  instances,  this  kind  of  argument  will  not  apply.    We  are  not 

to  regard  the  circumstances  of  particular  cases,  but  to  look  at  the 

governing  principle  ;  and  that  is  necessity,  the  only  proper  ground 

on  which  these  actions,  in  the  case  of  a  corporation  aggregate,  can 

be  placed.     Both  the  Court  of  Exchequer  and  Court  of  Common 

Pleas  say  that  for  trivial  matters,  frequently  occurring  and  essential 

to  the  business  of  the  corporation,  actions  of  simple  contract  may  be 

maintained,  and  the  plaintiff  not  required  to  show  an  engagement 

under  the  common  seal.     So  here,  *if  the  corporation  have  helped       t  **^*^  J 

themselves  to  another's  money,  it  would  be  absurd  to  say  that  they 

mast  bind  themselves  under  seal  to  return  it.     The  question  is, 

^^hat  title  they  have  to  retain  the  money :  and  the  only  title  they 

show  is  their  having  taken  it.     Their  wrongful  act  binds  them  to 

return  it,  without  any  actual  promise. 

Pattbson,  J.: 

I  am  of  the  same  opinion.  This  is  an  ancient  office ;  and  the 
officer  is  sworn  in  for  a  year,  and  until  another  be  chosen  in  his 
stead,  or  he  himself  lawfully  discharged.  It  is  true  that,  in 
practice,  the  officer  was  reappointed  every  year:  but  the  nature 
of  the  office  appears  from  the  oath ;  if  no  successor  was  appointed, 
the  party  who  was  sworn  in  continued  to  serve.     The  difficulty  I 

(1)  45  B.  IL  626  (6  Ad.  &  El.  829).     (3)  o5  B.  E.  794  (6  M.  &  W.  815). 

(2)  45  R  B.  638  (6  Ad.  &  £1.  846).     (4)  61  B.  B.  664  (4  Man.  &  G.  860). 
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felt  was  in  deciding  whether  he  did  not  require  a  reappointment  to 
maintain  this  action.  But  I  think  he  was  sufficiently  an  officer  for 
the  purpose,  no  other  having  been  appointed  in  or  after  18S6.  It 
is  argued  that  the  corporation  had  some  authority  in  the  Court  at 
which  the  appointment  took  place :  but  what  had  the  portreeve  to 
do  with  this  office  ?  The  layer  keeper  was  presented  by  the  jurors 
at  a  court  where  the  portreeve  sat;  but  the  style  of  the  court  was; 
"the  court  leet  or  view  of  frankpledge  and  baron  court  of"  the 
Duke  of  Beaufort,  ''  held  for  the  said  borough  and  manor "  of 
Swansea,  ''before  Lewis  Thomas,  Esquire,  steward,  and  John 
Charles  Collins,  Esquire,  portreeve.'*  That  does  not  make  it  the 
court  of  the  portreeve  or  of  the  steward ;  it  is  the  court  of  the 
lord ;  and  he,  by  his  steward,  picks  out  one  of  the  two  persons 
presented  by  the  homage.  The  corporation  has  no  more  to  do 
with  it  than  I  have.  ^Formerly  there  were  duties  attached  to  the 
office  of  layer  keeper ;  they  appear  to  have  been  transferred  in  1791 
to  the  harbour  master ;  but  the  Act,  31  Geo.  III.  c.  83,  preserves 
the  office  and  rights  of  the  layer  master  [sic].  It  does  not  appear 
that  he  might  not  be  called  upon  again  to  discharge  duties ;  bat 
at  all  events  his  rights  are  preserved ;  and  the  fees  of  the  office 
have  been  received  to  this  day  ;  till  1836,  by  the  plaintiff  himself. 
Then  the  corporation  choose  to  say,  "  this  is  a  corporate  office,  and 
we  will  not  reappoint  to  it."  They  have  nothing  on  earth  to  do 
with  it,  and  no  pretence  for  interfering  with  it  but  their  own  deta- 
mination.  They  say,  not  only,  "  we  will  not  reappoint,"  but  "we 
will  make  ourselves  the  officer."  So  extraordinary  a  proceeding 
was  never  taken.  If  they  had  any  power  over  the  office  they  could 
not  appoint  themselves.  They  h^ve  received  money  which  they, 
at  all  events,  had  no  right  to,  and  now  say  ''  an  action  does  not  lie 
against  us  because  we  have  not  engaged  under  seal  to  repay  it." 
Such  an  answer  cannot  prevail  unless  we  are  obliged  to  yield  to  the 
technical  argument.  I  am  not  aware  that  it  has  ever  been  held 
that  an  action  for  money  had  and  received  lies  against  a  corpora- 
tion in  respect  of  money  wrongfully  taken  ;  but  that  it  should  lie 
is  within  the  principle  of  the  late  cases  in  this  Court,  and  still  more 
within  that  of  Yarboi'oughv.  The  Bank  of  England  (i) ;  for,  if  trover 
lies  against  a  corporation  for  goods,  it  cannot  be  contended  that 
money  had  and  received  will  not  lie  if  they  have  wrongfully  taken 
money.  The  true  ground  is  necessity.  It  cannot  be  expected  that 
a  corporation  should  put  their  seal  to  a  promise  to  return  ^moneys 
(1)  14  E.  E.  272  (16  East,  6). 
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which  they  are  wrongfully  receiving.  Then,  if  the  seal  were  necessary,        Hall 
the  party  injared  would  be  without  remedy.  Tub  Mayoa 
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r,  T  Swansea. 

COLBBIDGE,    J.  : 

There  is  no  question  as  to  the  actual  receipt  of  this  money  by 
the  corporation  as  a  corporation.     Their  resolution  shows  it ;  and 
their  treasurer  has  taken  the  money.     Then,  if  the  sum  were  a 
small  one,  it  could  not  be  disputed,  according  to  the  two  recent 
decisions  in  this  Court,  that  money  had  and  received  would  lie  for 
it.     What,  then,  is  the  principle  on  which  the  importance  of  the 
act  or  sum  has  been  held  to  make  a  difiference  in  the  right  to 
recover  against  a  corporation  ?    The  cases  lay  it  down  that,  where 
the   transaction  is  of    small  moment  and  of  daily  occurrence, 
necessity  requires  that  the  corporation   should  be  liable  to  an 
suction  of   simple  contract.    And  I  think  that  opinion   is   right, 
and  conformable  to  ancient  authorities.     Then,  apply  the  principle 
here.     Is  it  to  be  expected  that  a  corporation,  having  wrongfully 
taken  money  to  which  an  officer  was  entitled,  will  put  their  seal  to 
a  bond  for  returning  it  ?    The  law  is  not  so  absurd.     The  principle 
on  which  it  acts  in  such  a  case  appears  from  Yarborough  v.  The 
Bank  of  England  (1),  where  this  Court  decided  that  trover  lay 
against  a  corporation  for  goods  wrongfully  taken.     Here,  then,  if 
the  corporation  had  taken  a  person's  coat,  or  any  other  article  of 
small  value,  trover  would  clearly  have  lain ;  and  so  it  would,  what- 
ever the  value  might  have  been.     Then  can  it  be  said  that,  if  they 
had  turned  the  goods  into  money,  and  put  it  into  the  ^corporation       [  •o60  ] 
chest,  an  action  would  not  lie  against  them  for  money  had  and 
received  ?    Nothing  which  Mr.  Erie  has  advanced  supports  such  a 
proposition. 

WlOHTMAN,   J.: 

The  only  point  which  appeared  to  me  questionable  was  that  on 
the  form  of  action.  It  is,  no  doubt,  established  by  the  decisions  in 
this  Court  that  indebitatus  assumpsit  will  lie  against  a  corporation 
aggregate  upon  an  executed  consideration ;  but  the  cases  in  the 
Exchequer  and  Common  Pleas  show  that  this  rule  does  not 
nniversally  apply.  The  circumstances  under  which  the  action  is 
admitted  to  be  maintainable  are,  where  the  supposed  contract  is 
for  things  of  small  moment,  the  occasion  for  which  frequently 
recurs,  and  where  it  is  matter  of  necessity  that  the  corporation 
(1)  14  R.  B.  272  (16  East,  6). 
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Hall  should  be  bound  without  an  engagement  under  seal.  Now  the 
The  Ma  yob  ground  of  necessity  is  established  beyond  a  doubt  in  this  case.  In 
Mayor  of  Ludlow  v.  Charlton  (1)  and  Arnold  v.  The  Mayor  ofPodt  (2) 
the  parties  who  acted  for  the  corporation  might  have  obtained  from 
them  a  formal  contract  in  the  outset  of  the  transaction :  but  here 
no  such  opportunity  existed ;  the  corporation  merely  possessed 
themselves  of  the  plaintiff's  money  and  refused  to  give  it  up.  The 
case  is  completely  analogous  to  that  of  trover  against  a  corporation 
for  goods. 

Judgment  for  plaintiff. 


1844. 
Jan,  SI. 

[597] 


EEG.  V.  The   GEEAT  WESTEEN  EAILWAT 
COMPANY. 

(5  Q.  B.  597—601 ;  S.  C.  D.  &  M.  471 ;  13  L.  J.  Q.  B.  129;  8  Jur.  107 ; 

1  D.  &  L.  874.) 

The  general  rule  of  practice  is,  that  a  party  failing  in  a  motion  by  reason 
of  a  defect  in  his  affidavit  shall  not  repeat  his  application  on  an  amended 
affidavit,  showing  no  ground  of  application  which  might  not  have  been 
presented  before. 

The  only  exceptions  which  the  Court  will  generally  admit  are  where  the 
amendment  consists  merely  in  correcting  an  error  in  the  title  or  jurat  of 
the  affidavit. 

Where  a  motion  for  costs  of  mandamus  was  made  on  affidavit,  entitled 
*^  The  Queen,  on  the  prosecution"  &c.,  **v.  The  Directors  of  the  Great 
Western  Railway  Company, "  and  in  the  body  of  the  affidavit  it  was  stated 
that  the  prosecutors  had  moved  for  a  mandamus  against  '*  The  Directors'' 
&c.,  whereas  in  fact  the  application  had  been  made  against  '*  The  Great 
Western  Railway  Company,"  and  on  this  ground  the  rule  was  discharged. 

Held,  that  a  second  motion  for  costs  could  not  be  made  on  an  affidavit 
corrected  in  the  title  and  body  as  to  the  description  of  the  defendants, 
though  not  altered  in  any  other  material  respect. 

In  Trinity  Term,  1848,  a  rule  was  made  absolute  for  a  mandwntu 
commanding  the  Great  Western  Eailway  Company  to  pay  a  sum  of 
money  to  the  Mayor,  aldermen  and  burgesses  of  Maidenhead, 
under  sect.  280  of  the  Act  5  &  6  Will.  IV.  c.  cvii.  (local  and 
personal,  public),  by  which  the  Company  is  incorporated.  The 
inandavnis  wsis  obeyed  without  making  a  return:  and  the  prose- 
cutors, in  last  Michaelmas  Term,  moved  for  costs  of  the  rules  for 
a  mandamus  and  of  the  writ,  and  of  that  application.  Cause  was 
shown  in  the  same  Term,  November  24th  ;  and  it  was  objected  that 
the  affidavit  on  which  the  rule  had  been  obtained  was  entitled, 
**  The  Queen,  on  the  prosecution"  &c.,  "v.  The  Directors  of  the 
Great   Western  Railway   Company,'''  whereas   the  mandamus  had 


(1)  55  E.  B.  794  (6  M.  &  W.  815).         (2)  61  E.  E.  664  (4  Man.  &  G.  860). 
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issaed,  not  against  individual  directors,  but  against  the  Great 
W^tem  Railway  Company,  by  its  name  of  incorporation;  and 
that  the  same  misdescription  appeared  in  the  body  of  the  affidavit, 
when  the  defendants  were  there  named  (i).  On  this  ground  the 
*rule  was  discharged.  The  prosecutors  then  moved  for  a  rule 
calling  upon  the  Great  Western  Railway  Company  to  show  cause 
vrhy  they  should  not  pay  the  above  mentioned  costs.  The  affidavit 
in  support  of  the  rule  did  not  vary  from  the  previous  affidavit  in 
any  material  respect,  except  that  the  words  "  The  Directors  of " 
were  omitted  where  they  had  been  objected  to  before;  and  a 
paragraph  was  added,  stating  the  discharge  of  the  former  rule  nisi 
for  costs,  and  the  ground  of  it,  and  alleging  that  the  merits  of  the 
case  had  not  been  gone  into,  nor  the  sufficiency  of  the  affidavit 
discussed  in  any  other  respect  than  that  above  mentioned.  A  rule 
nUi  was  granted. 

Sir  W.  W.  Follett,  Solicitor-General  (with  whom  was  R,  V. 
Richards),  now  showed  cause : 

The  former  rule  having  been  discharged  for  a  defect  in  the 
affidavit,  the  parties  cannot  bring  the  same  matter  forward  again 
on  amended  affidavits.  Lord  Denman,  Ch.  J.  lays  this  down  very 
strongly  in  Reg,  v.  The  Manchester  and  Leeds  Railway  Company  (2), 
saying :  "  A  party  after  once  failing  in  consequence  of  a  defect  in 
the  way  in  which  he  brought  his  case  forward,  is  not  entitled  to 
renew  the  same  application." 

(Coleridge,  J. :  I  thought  that,  where  an  application  had  been 
dismissed  merely  ^for  a  defect  in  the  title  of  an  affidavit,  the 
affidavit  might  be  resworn  and  the  motion  made  again.) 

In  Rex  V.  The  Justices  of  Warwickshire  (3)  the  Court  permitted  an 
affidavit  to  be  amended  in  the  title  for  the  purpose  of  a  renewed 
application ;  but  here  the  defect  was  not  in  the  title  only.    It  is  no 


(1)  The  affidavit  stated  that  the 
Court  had  granted  a  rule  to  show 
cause  why  a  mandamus  should  not 
issue  commanding  the  '*  Directors  of" 
the  Great  Western  Bailway  Company 
to  pay  &c. ;  and  that  the  Court,  on 
argument,  was  *'  pleased  to  make  the 
said  rule  absolute,  and  to  direct  that  a 
writ  of  mandamus  should  issue  com- 
manding the  Great  Western  Bailway 
Company  to  pay  "  &c. ;  that  a  **  maw- 


Reo. 

r. 

The  Great 

Western 

Railway 

Com  PANT. 


damus  issued  accordingly ;  "  and  that 
the  secretary  of  the  Company  agreed 
on  their  behalf  to  pay  the  sum  then  in 
question;  but  that  the  costs  now 
claimed  had  not  been  paid  by  the  Com- 
pany or  by  any  other  person. 

(2)  8  Ad.  &  EL  413,  427.  See  Reg. 
V.  77ie  Deptford  Pier  Companij,  8 
Ad.  &  El.  910,  917. 

(3)  5  Dowl.  P.  C.  382. 
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Rbg.  answer  to  this  objection  that  the  merits  of  the  case  were  not  dificaseed 

The  Great  on  the  previous  motion :  that  was  so  in  Reg.  v.  Pickles  (i) ;  yet  the 

Raiuvay  Court,  having  discharged  a  former  rule  for  a  defect  in  the  affidavits. 

Company,  refused,  on  a  second  application,  to  hear  the  case  argued. 

(WiOHTMAN,  J. :  In  Shaw  v.  Perkin  (2)  the  Court  allowed  a  second 
application  on  amended  affidavits,  the  merits  not  having  been 
discussed  before ;  but  there  the  defect  was  only  in  the  jurat. 

Coleridge,  J. :  The  distinction  seems  to  be  that,  where  the 
amendment  does  not  touch  the  body  of  the  affidavit,  a  second 
application  may  be  allowed ;  otherwise  not.) 

It  may  be  said  that  the  amendment  here  is  not  material ;  bat,  if 
any  alteration  in  the  body  of  the  affidavit  be  permitted,  no  limit 
fan  be  drawn.     (He  was  then  stopped  by  the  Court.) 

Sir  F.  Pollock,  Attorney-General,  and  Hugh  Hill,  contra : 

The  objection  here  was  simply  that  there  was  no  such  cause  as 
that  in  which  the  affidavit  purported  to  be  made.  The  title  was 
altered  to  remove  that  fault ;  and  a  corresponding  alteration  was 
made  in  the  body  of  the  affidavit.  If  the  one  correction  was 
allowable,  the  spirit  of  the  rule  referred  to  cannot  exclude  the 
other.  The  case  is  not  like  that  of  a  party  renewing  his  application 
upon  fresh  materials. 

[  •600  ]  (Patteson,  J. :  Suppose  an  affidavit  *were  properly  entitled,  but 

the  deponent's  addition  not  rightly  given :  could  the  party  moving 
make  another  application  ?) 

There  the  second  application  would  appear  to  be  in  the  same  cause 
as  the  first ;  here  that  is  not  so. 

(Coleridge,  J. :  According  to  that  argument  you  might  now  have 
put  in  entirely  new  affidavits. 

Patteson,  J. :  If  the  title  of  this  affidavit  had  been  right,  but 
the  body  wrong,  we  should  not  have  allowed  you  to  move  again. 
You  wish,  because  the  title  was  wrong,  to  draw  in  an  amendment  of 
the  rest.) 

The  mistake  in  the  title  was  important ;    that  in  the  body  was  not. 

The  Court  will  look  at  the  substance  of  what  is  sworn,  and  see  if 

(1)  3  Q.  B.  599,  noteOO.  (2)  1  Dowl  N.  S  306. 
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the  eorreotion  is  material.  No  new  allegation  is  introdaced,  but 
only  a  description  altered.  The  material  part  of  the  affidavit  is, 
that  the  Court  granted  a  mandamus,  and  thereupon  certain  pro* 
eeedings  took  place ;  and  that  part  is  not  affected  by  the  alteration. 
Pattbson,  J.  held,  in  Sherry  v.  Oke  (i),  that  the  discharge  of  a 
prior  rule  is  conclusive  against  a  second  application  ''  where  the 
materials  are  originally  defective  in  substance,  but  not  where  there 
is  a  mere  slip  of  form." 

(Patteson,  J. :  I  am  not  sure  sure  that  I  was  right  in  that  case : 
but  I  am  very  much  influenced  by  the  circumstance  that  the  parties 
supporting  the  award  had  consented  to  the  rule  being  enlarged, 
and  then  raised  a  technical  objection  to  the  rule  which  might 
have  been  cured  if  taken  at  the  regular  time,  before  the  rule  was 
enlarged  (2).) 

Lord  Denman,  Ch.  J. : 

The  ruling  in  Sherry  v.  Oke  (i)  may  perhaps  be  questioned.  In 
that  case,  however,  there  were  particular  circumstances,  such  as 
might  induce  the  Court  to  exercise  a  power  which  we  *do  not  mean 
wholly  to  repudiate.  But  the  general  rule  is  that  which  was  laid 
down  in  Reg.  v.  The  Manchester  and  Leeds  Railway  Company  (3)  : 
the  exception  is  where  the  alteration  would  be  simply  in  the  form 
of  a  title  or  jurat,  and  reswearing  the  affidavit  would  clearly  leave 
parties  in  the  same  situation  in  which  they  were  before.  The 
prosecutors  here  do  not  come  within  the  exception.  To  make  their 
application  admissible  we  have  to  look  at  the  particulars  of  the 
affidavit  and  its  history,  and  an  ingenious  discussion  is  required. 
The  general  rule  is  simple,  and  easily  applied.  If  we  allow  of 
alterations  beyond  its  limit,  we  impose  difficulties  on  ourselves, 
and  tempt  suitors  into  multiplied  litigation. 

Pattbson,  J. : 

I  am  of  the  same  opinion,  and  think  that  motions  on  amended 
affidavits  should  be  allowed  only  where  the  alteration  is  in  the  title 
or  jurat  I  believe  I  was  wrong  on  this  point  in  Sherry  v.  Oke  (i), 
though  no  injustice  was  ultimately  done  by  the  decision. 

GOLERIDOB,  J. : 

To  relax  the  rule  in  the  manner  contended  for  would  lead  to 

(1)  3  Dowl.  P.  C.  34y.  (3)  8  Ad.  &  El.  433,  427. 

(2)  See  3  Dowl.  P.  C.  360. 
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Reg.  infinite  variations.     As  to  the  suggestion  that  a  different  cause  is 

The  orrat  before  us,  the  very  eases  in  which  an  alteration  of  title  has  been 

n/nJwAY  ^^®°^^^  *^  exception  to  the  rule  show  that  the  cause,  in  such  cases, 

Company,  has  been  considered  still  the  same. 

WiGHTMAN,  J.  concurred. 

Lord  Denman,  Ch.  J. : 

It  is  clear  in  this  case  that  the  application  and  parties  are  the 

same  on  both  rules. 

Rule  discharged. 


iw*.  WHAETON  V.  MACKENZIE  (1). 

CRIPPS  V.  HILLS. 


[606] 


(5  Q.  B.  608—614  ;  S.  C.  D.  &  M.  544 ;  13  L.  J.  a  B.  130 ;  8  Jiir.  466.) 

In  an  action  for  goods  sold  and  delivered,  infancy  was  pleaded:  replica- 
tion, that  the  goods  were  necessaries  suitable  to  the  estate  and  condition  oi 
defendant.  It  appeared  at  Nisi  Prius  that  defendant  was  residing  as  an 
undergraduate  at  Oxford ;  and  that  the  goods  consisted  of  articles  supplied 
for  dinners  at  his  own  rooms  (where  he  received  parties  of  friends),  and  for 
fruit,  confectionery,  &c.     Held, 

1.  That,  in  default  of  explanation,  the  Court  would  treat  them  as  not 
necessaries. 

2.  That,  in  case  of  explanation  respecting  any  of  the  articles  (as  in  the 
case  of  illness,  where  fruit,  &c.,  was  medically  prescribed),  the  question 
whether  the  articles  were  necessaries  or  not  would  be  a  mixed  one  of  lav 
and  fact. 

3.  That  the  rank  or  fortune  of  the  defendant  might  make  some  articles 
*' necessaries,"  which,  in  the  case  of  another  person,  must  be  deemed 
articles  of  mere  cctmfort  and  convenience ;  but  that  articles  which,  in  the 
particular  case,  are  matters  of  comfort  and  convenience  merely,  can  never 
be  included  under  the  term  *'  necessaries." 

4.  That  articles  which  might  in  some  situations  be  necessaries  might  not 
be  BO  to  a  defendant  in  statu  pupillari  at  Oxford,  where  necessaries  are,  to  a 
certain  extent,  supplied  by  the  college. 

WHARToy  V.  Mackenzie  was  an  action  of  debt  for  goods  sold  and 
delivered  y  and  on  an  account  stated.  The  particulars  consisted  of  ao 
account  of  88/.  Is.  lljrf.,  for  fruit,  confectionery,  marmalade,  ices, 
soda  water,  tongues,  sausages,  &c.,from  October  28rd,  1835,  to  March 
18th,  1837,  inclusively.  Plea  :  infancy  of  defendant.  Replication,  so 
far  as  relates  to  the  goods :  that  they  "  were,  at  the  time  when  they 
were  sold  and  delivered,"  *'  necessaries  suitable  to  the  then  degree, 

(1)  See  Ryder  v.   WomhntU  (1868)  53  L.  J.  a  B.567; '*7bAn«tonf  v.  Jtfflrit- 

L.  E.  4  Ex.  32,  38  L.  J.  Ex.  8 ;  Pettrs  v.  (1887)  19  Q.  B.  D.  509,  57  L.  J,  Q,  B.  6, 

Fleming,  bb  K.  JR.  495  (6  M.  &  W.  42) ;  and  Sale  of  Goods  Act,  1893,  8.  i.- 

names  v.  ro/zu  (1.S84)  13  Q.  B.  D.  410,  J.  G.  P. 
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estate,  circnmstancea  and  condition  of  the  said  defendant :  "  veri-     Whabton 
fication.     As  to   the  account  stated,  nolle  prosequi.     Bejoinder :  mackbnzie. 
''  that  the  said  goods  were  not,  nor  were  any  of  them,  or  any  part       Cbipps 
thereof,  necessaries  suitable  to  the  then  degree,  estate  or  condition       hills. 
of  him  the  defendant,  in  manner  and  form  "  &c.     Issue  thereon. 

On   the  trial,  before  Wightman,  J.,  at  the  Oxfordshire  •Spring       [  •607  ] 

Assizes,  1848,  the  delivery  of  the  articles  was  admitted.  It  appeared 

that  the  defendant,  during  the  whole  time  mentioned  in  the  par- 

tiealars,  was  an  undergraduate  of  Oxford,  resident  in  college,  and 

associating  with  men  of  rank  and  fortune  in  the  University ;   and 

that  some  of  the  articles  were  furnished,  for  entertainments  which 

he  gave  to  his  acquaintance,  by  the  plaintiff,  who  was  a  tradesman 

in  the  city  of  Oxford.     It  was  further  shown  that,  during  part  of 

the  time,  the  defendant  was  under  medical  treatment  (for  the 

measles  and  inflammation  of  the  lungs),  and  was  ordered  to  take 

fruit,  marmalade,  ices  and  soda  water.    His  father  was  Governor 

of  Ceylon.    The  learned  Judge  told  the  jury  that,  in  considering 

what  articles  should  be  considered  necessaries,  they  were  to  take 

into  their  estimation  the  rank  and  fortune  of  the  defendant,  and  to 

determine  whether  the  supply,  either  for  himself  or  the  company 

which  he  kept,  was  extravagant,  or  such  as  might  be  fairly  supplied 

to  a  young  man  living  in  good  society.     Verdict  for  plaintiff. 

In  Easter  Term,  1848,  Talfourd,  Serjt.  obtained  a  rule  nisi  for 
a  new  trial  on  the  ground  of  misdirection. 

F.  V.  Lee  and  Pigott  now  showed  cause:  and  Talfourd^  Serjt. 
appeared  in  support  of  the  rule;  but  the  Court  desired,  before 
deciding  this  case,  to  hear  the  argument  in  Cripps  v.  Hills. 

Cripps  v.  Hills  was  an  action  of  debt  for  goods  sold  and 
delivered,  and  on  an  account  stated.  Pleas.  1.  As  to  all  but  25Z., 
nunquam  indebitatus.  Issue  thereon.  2.  As  to  all  but  the  said  sum 
of  25{.,  infancy  of  defendant.  Replication.  As  to  24Z.  18a.  8c2.,  parcel 
of  ♦the  sum  in  the  first  count  mentioned  (excepting  the  25Z.),  that  [  •608  ] 
the  goods  were,  "  at  the  time  of  the  sale  and  delivery  thereof, 
necessaries  suitable  to  the  then  degree,  estate  and  condition  of  the 
defendant :  '*  as  to  the  residue  of  the  plea,  that,  at  the  time  of  the 
accruing  &c.,  defendant  was  of  full  age.  Bejoinder :  as,  to  the 
24Z.  ISs.  8d.,  that  the  goods  "  were  not,  nor  were  any  of  them,  at 
the  time  of  the  sale  or  delivery  thereof,  necessaries  suitable  to  the 
then  degree,  estate  and  condition  of  the  defendant,  in  manner  and 
form  *'  &c. :  as  to  the  replication  to  the  residue,  issue  joined.    The 


586 


1844.     Q.  B.    5  Q.  B.  608—609. 


Tb-b. 


Wharton 

V. 

Mackenzie. 
Chipps 

V. 

Hills. 


[  •609  ] 


plaintiff  joined  iesne  as  to  the  24Z.  18«.  6d.    8.  Payment  of  25L 
into  Coart ;  which  the  plaintiff  took  out. 

On  the  trial,  before  Maule,  J.,  at  the  Oxfordshire  Summer 
Assizes,  1843,  it  appeared  that  the  plaintiff  was  a  tradesman  in  the 
city  of  Oxford,  and  that  the  claim  was  for  articles  supplied  to  the 
defendant  during  about  two  years  and  a  half,  while  the  latter  was 
a  resident  and  undergraduate  in  the  University  of  Oxford.  The 
articles  consisted  of  wild  ducks,  grouse,  fowls,  deserts,  &c.  It 
further  appeared  that  his  father  was  a  gentleman  possessing  landed 
property  to  the  clear  amount  of  nearly  2,0002.  a  year,  and  allowed 
the  defendant  800Z.  a  year :  and  that,  on  one  occasion,  he  had 
visited  Oxford,  and  partaken,  at  the  defendant's  rooms,  of  some  of 
the  articles  supplied.  That  the  defendant  associated  with  men  of 
rank  and  fortune  at  the  University,  and  had  given  entertainments 
at  his  rooms,  where  several  of  the  articles  were  supplied.  He  was 
supplied  with  commons  from  the  Hall  of  which  he  was  a  member. 
The  learned  Judge  told  the  jury  that  the  question  on  the  record  was 
whether  the  articles  supplied  were  such  things  as  the  defendant 
could  not  do  without :  and  that,  ^as  the  action  was  not  against  the 
defendant's  father,  the  knowledge  of  the  latter  had  nothing  to  do 
with  the  question  which  the  jury  had  to  try.  Verdict  for  the 
plaintiff,  for  24Z.  18«. 

In  Michaelmas  Term,  1848,  Talfourd,  Serjt.  obtained  a  rule  ni$i 
for  a  new  trial,  on  the  gi'ound  of  the  verdict  being  contrary  to  the 
evidence. 

Whateley  and  F.  V.  Lee  now  showed  cause :  and  T(Ufourd,  Serjt. 
was  partly  heard  in  support  of  the  rule  in  this  case,  and  of  the  rule 
in  Wharton  v.  Mackenzie,  but  was  then  stopped  by  the  Court. 


Arguments  against  the  rules.  It  would  be  going  too  far  to  hold 
that  an  undergraduate  is  never  to  entertain  friends  at  his  rooms : 
and  a  tradesman  may  suppose  it  to  be  notorious  that  this,  as  a 
matter  of  course,  must  take  place,  though  it  ought  not  to  be  allowed 
to  an  extravagant  extent.  But  as  to  the  extent  the  jury  were  to 
decide.  In  Hands  v.  Slaney  (i)  where  the  question  was  whether  a 
captain  in  the  army,  being  an  infant,  was  liable  for  a  livery 
furnished  to  his  servant.  Lord  Kenyon  laid  do¥m  the  principle 
thus.  *'  I  cannot  say  that  it  was  not  necessary  for  a  gentleman  in 
the  defendant's  situation  to  have  a  servant ;  and  if  it  were  proper 
for  him  to  have  one,  it  was  equally  necessary  that  the  servant 

(1)  8  T.  R.  578. 
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should    have  a  livery.     The  general  rule  is  clear,  That  infants     Whartok 
are  liable  for  necessaries,  according  to  their  degree  and  station  in  mackekzir. 
life.     This  defendant  was  placed  in  a  situation  which  required  such       Cripps 
an  attendant.     Therefore,  however  inclined  I  am  in  general  to  pro-       hills. 
tect  infants  against  improvident  contracts,  ^I  think  that  this  case  %   [  *6io  ] 
falls  within  the  fair  liability  which  the  law  imposes  on  infants,  of 
being  bound  for  necessaries,  which  is  a  relative  term,  according  to 
their  station  in  life."    Brooker  v.  Scott  (i)  may  be  cited  on  the  other 
side.     There  the  Court  of  Exchequer  made  a  rule  absolute  for  a 
nonsuit,  on  the  ground  that  the  articles  supplied  were,  prima  facie 
and  without  explanation,  not  necessaries.     The  Court,  however, 
appeared  to  adopt  the  doctrine  of  Parke,  B.,  in  Peters  v.  Fleming  (2), 
which  was  substantially  the  same  with  that  cited  from  Lord  Kenyon, 
and  where  the  Court  held  that  the  question  ought  not  to  be  with- 
drawn from  the  consideration  of  the  jury.     In  order  so  to  withdraw 
it,  the  Court  must  be  satisfied  that  not  a  single  article  can  fall 
within  the  description  of  necessaries :   Maddox  v.  Miller  (s) :  and 
that    principle    was    recognized  in  Brayshaw    v.  Eaton  (4,).      In 
Hainsford  v.  Fenu:ick{5),  where  the   defendant  by  his   demurrer 
confessed  that  the  articles  were  necessaries,  the  Court  said,  ''  the 
defendant   should   have   come   and    rejoined    they   were  not  for 
necessaries,  and  so  upon  the  issue;  the  jury  should  have  tried  it." 
This  is  perhaps  not  easily  reconcilable  with  Brooker  v.  Scott  (i). 
la  the  case  of  Cripps  v.  Hills  the  father  was  present,  a  fact  which 
goes  far  to  justify  the  verdict :  Dalton  v.  Gib  («). 

Arguments  against  the  rules.     In  Harrison  v.  Fane  (7)  the  Court 
took  upon  itself  to  set  aside,  as  perverse,  a  verdict  where  the  jury 
had  found  that  horses,  saddles  and  harness  were  necessary  to  a 
student  at  Oxford.     *  Brooker  v.  Scott  (i)  shows  that  there  should       [  •6ii  ] 
have  been  a  nonsuit  in  Cripps  v.  Hills. 

LoBD  Denman,  Ch.  J. : 

The  frequent  occurrence  6f  these  cases  makes  it  very  important 
for  us  to  consider  carefully  what  the  rule  is.  It  cannot  be  more 
accurately  laid  down  than  has  been  done  by  my  brother  Parke  in 
Veters  v.  Fleming  (s).  He  says,  "It  is  perfectly  clear,  that  from 
the  earliest  time  down  to  the  present,  the  word  '  necessaries  '  was 

(1)  14  R.  E.  505  (11  M.  &  W.  67).  (6)  50  E.  R.  650  (5  Biiig.  N.  C.  198). 

(2)55R.  B.  495(6  M.&W.  42).  ^7)56    R.    R.   455    (1    Man.   &    O. 

(3)  IM.  &S.  738.  550). 

(4)  50  R.  R.  671  (5  Ring.  N.  C.  231).  (8)  bb  R.  R.  499  (6  M.  &  W.  4(3^. 
(o)  Carter,  215. 
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Wharton 

Mackbnzie. 
Cripps 

r. 
Hills. 


[  •612  ] 


not  confined,  in  its  strict  sense,  to  such  articles  as  were  necessary 
to  the  support  of  life,  but  extended  to  articles  fit  to  maintain  the 
particular  person  in  the  state,  station,  and  degree  in  life  in  which  he 
is ;  and  therefore  we  must  not  take  the  word  '  necessaries '  in  its 
unqualified  sense,  but  with  the  qualification  above  pointed  out.** 
In  these  cases  issue  is  joined  on  the  averments,  in  the  replications, 
that  the  articles  supplied  were  necessaries  suitable  to  the  estate  and 
condition  of  the  defendants.  In  one  of  the  cases  the  defendant  had 
an  allowance  from  his  father.  It  seems  to  me  that  in  JVharton  v. 
Mackenzie  the  Judge  would  have  been  justified  in  telling  the  jury 
that  whatever  was  furnished  for  the  entertainments  given  by  the 
defendant  to  his  acquaintance  was  not  proved  by  the  plaintiff  to  be 
necessary,  and  was  indeed  proved  not  to  be  so :  and  so  far  the  ques- 
tion was  properly  one  of  law.  I  do  not  think  that  the  Court  of 
Exchequer  meant,  in  Brooker  v.  Scott  (i)  to  go  farther  than  this,  or 
to  withdraw  from  the  jury  the  general  question  whether  the  goods 
furnished  were  necessaries.  For  a  young  man  in  some  situations  of 
life,  not  *only  clothes  may  be  considered  necessaries,  but  a  watch, 
and  the  like  articles,  which  he  is  expected  to  wear  in  that  condition 
of  life :  but,  with  respect  to  the  articles  here  supplied,  it  is  an  outrage 
to  common  sense  to  say  that  they  can  possibly  be  necessaries. 
It  may  perhaps  seem  harsh  and  illiberal  to  refuse  payment  for  these 
things.  But  it  is  the  duty  of  tradesmen  to  make  themselves 
acquainted  with  the  circumstances  of  the  parties  they  are  supply- 
ing: and,  above  all,  it  cannot  be  necessary  to  give  long  credit. 
A  tradesman  who  chooses  to  supply  such  things  may  require  ready 
money,  or  send  in  his  bill  speedily :  otherwise  the  results  may  be 
most  embarrassing  and  degrading.  The  law  is  bound  to  protect 
parties  from  such  consequences.  That  remark  indeed  applies 
most  strongly  to  the  circumstances  of  the  case  of  Cripps  v-  HUls.  We 
can,  however,  only  look  to  the  rule  of  law ;  that  has  been  most  clearly 
laid  down  ;  and  it  is  important  that  it  should  be  strictly  adhered  to. 

Coleridge,  J.  (2) : 

I  am  of  the  same  opinion.  It  is  a  most  important  inquiry,  how 
far  the  question  is  for  the  Court  and  how  far  for  the  jury.  In  some 
cases  the  question  must  be  for  the  Judge.  Suppose  the  son  of  the 
richest  man  in  the  kingdom  to  have  been  supplied  with  diamonds 
and  racehorses,  the  Judge  ought  to  tell  the  jury  that  such  articles 
cannot  possibly  be  necessaries.     In  Wluirton  v.  Mackeiizie  the  fact 

(1)  63  E.  E.  517  (11  M.  &  W.  67).  (2)  Patteson,  J.  was  absent. 
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of  the  defendant's  illness  was  proved  in  order  to  explain  the  supply     Wharton 
of  some  of  the  articles.    In  such  a  case,  the  question  is  a  mixed  one  mackenzir. 
of  law  and  fact,  and  must  go,  with  proper  *directions,  to  the  jury.       Cbipps 
Without  any  explanation,  the  Court  will  decide  the  question.    As  to       hills. 
what  is  the  meaning  of  the  word  **  necessaries,"  we  have  my  brother       [  'fiis  ] 
Parke's  admirable  judgment ;  to  which  I  will  make  only  one  addi- 
tion, suggested  by  the  argument  urged  at  the  Bar.    It  is  said  that 
we  are  to  look  at  the  circumstances  of  each  defendant.     True :  we 
must  do  BO.    But  the  articles  supplied  must  be  necessaries,  and  not 
merely  comforts  or  conveniences.     Then  we  shall  arrive  at  the 
principle  acted  on  in  Brooker  v.  Scott  (i),  where  the  Court  decided 
that  it  could  not  be  necessary  for  an  undergraduate  to  have  dinners 
at  his  own  lodgings,  unless  under  circumstances  furnishing  an 
explanation.     It  cannot  otherwise  be  necessary,  though  possibly 
convenient  or  proper.     This  rule  imposes  no  hardship  on  trades- 
men.    If  they  do  not  intend  to  pander  to  extravagance,  let  them 
not  give  credit.     In  one  of  these  cases,  the  bill  was  allowed  to  run 
on  for  two  years  and  a  half.    That  could  have  been  done,  only,  lest, 
if  the  bill  were  sent  in  earlier,  the  supply  of  such  articles  might  be 
stopped.     Tradesmen  must  understand  that,  if  they  choose  so  to 
act,  they  are  trusting  only  to  what  they  call  the  honour  of  the 
parties  supplied. 

WiGHTMAN,  J. : 

I  am  of  the  same  opinion.  In  the  case  tried  before  me,  Wharton 
V.  Mackenzie,  the  defendant  was  the  son  of  a  gentleman  of  rank 
and  station :  it  was  urged  that  the  case  ought  to  be  considered 
with  reference  to  his  position  in  society;  and  it  was  shown 
that  he  associated  with  persons  of  rank  equal  to  his  own. 
I  think  I  did  not  sufficiently  explain  the  terms  used  in  the 
^replication ;  I  should  have  pointed  out  that  they  ought  to  be  [  *6i4  ] 
construed  here  with  reference  to  a  person  in  statu  jmpillari  at 
college,  supplied  from  the  college  with  what  is  generally  necessary. 
For,  if  the  defendant's  position  in  society  calls  upon  him  to 
entertain  his  friends,  that  can  be  only  when  he  has  money  to  defray 
the  expense  of  so  doing.  The  articles  of  which  this  bill  is  composed 
cannot  be  necessaries  if  they  cannot  be  supplied  without  giving  credit. 

In    Wharton    v.    Mackenzie,   rule    absolute,    without 
payment  of  costs. 

In  Cripps  v.  Hills,  rule  absolute,  on  payment  of  costs. 
(1)  63  E.  E.  617  (11  M.  &  W.  67). 
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18**-  EEG.   V.   SMITH. 

Feb.  8. 
(5  Q.  B.  614—624 ;  S.  C.  D.  &  M.  564;  13  L.  J.  Q.  B.  166;  8  Jur.  599.) 

^         -'  Mandamus  to  a  vicar  to  restore  T.  H.  to  the  office  of  parifih  derk. 

Betum,  that  T.  H.  had  on  several  specified  occasions  misconducted  himself 
by  designedly  irreverent  and  ridiculous  behaviour  in  his  performance  of  his 
duty ;  by  appearing  in  church  drunk,  so  as  to  be  incapable  of  performing  it ; 
and  by  indecently  disturbing  the  congregation  during  the  administration 
of  the  sacrament.  The  return  stated  that  the  alleged  acts  were  done  in  tibe 
view  and  presence  of  the  defendant,  and  after  repeated  reproof,  whereupon 
the  defendant  removed  him  from  his  office  of  clerk.  Plea,  stating  that 
T.  H.  had  not  been  summoned  to  answer  for  his  conduct  before  his  removaL 
Held,  that  the  return  was  bad  for  not  showing  such  a  summons  (1). 

Mandamus  to  restore  Thomas  Harris  to  the  office  of  parish 
clerk  and  sexton. 

The  writ  recited  that  defendant  was  vicar  of  the  parish  of 
St.  Faith,  Overbury,  in  Worcestershire ;  that  Harris  had  been  duly 
admitted  to  the  office  of  clerk  and  sexton  of  the  parish ;  and  thai 
defendant  had  improperly  and  without  reasonable  cause  removed 
him  from  the  said  office. 
[  •eis  ]  The  return  to  the  writ  stated  that  the  defendant  had  ♦been  duly 

presented  to  and  inducted  into  the  vicarage  of  St.  Faith,  Overbury, 
in  the  county  of  Worcester ;  that,  from  time  whereof  &c.,  there 
had  been  and  of  right  ought  to  be  a  clerk  of  the  said  parish,  which 
clerk  for  the  time  being,  from  time  whereof  &c.,  of  right  held  the 
officeof  sexton  of  the  said  parish ;  that,  during  all  the  time  aforesaid, 
it  of  right  belonged  and  appertained  to  such  vicar  for  lawful  cause 
in  that  behalf  from  time  to  time  to  remove  from  the  said  office  of 
clerk  and  sexton  the  person  who  for  the  time  being  might  fill  the 
same,  and  from  time  to  time  to  appoint  and  admit  to  the  said 
office,  upon  any  vacancy  legally  arising  therein,  a  discreet  and 
proper  person  in  that  behalf.  And  that,  at  the  time  when  defendant 
became  vicar,  and  thence  until  &c.,  the  prosecutor  Harris  was  the 
acting  clerk  of  the  parish,  but  not  duly  registered  as  such ;  and, 
by  reason  of  his  being  such  clerk,  held  and  filled  the  office  of 
sexton,  and  so  was  acting  clerk  and  sexton  of  the  said  parish  ;  and 
that  it  was  the  duty  of  the  said  Harris,  as  such  clerk  &c.,  to  say 
and  pronounce  in  a  decent,  becoming  and  reverent  manner  the 
matters  and  responses  which,  according  to  the  Bubric,  are  appointed 
to  be  said  in  churches  by  the  people  during  the  celebration  of 
Divine  service  in  the  church,  according  to  the  Book  of  Common 

(1)  Compare  Fisher  v.  Keane  (1878)  BiaJufp  of  Llandaff  {ISSS)  20  Q,  B,  D. 
11  Ch.  D.  353,  49  L.  J.  Ch,  11,  41  460,  37  L.  J.  Q.  B,  233,  58  L.  J. 
L.  T.  335 ;  Marquis  of  Ahergavenmj  v.      812.— J.  G.  P, 
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Prayer.     That,  on  divers  days  whilst  defendant  was  such  vicar  and        Rbo. 
Harris  such  clerk  and  sexton,  viz.  on  30th  November,  1841,  that       smith. 
day  being  St.  Andrew's  Day,  and  on  Christmas  Day,  1841,  and  on 
divers   other  days,   each   of  them  being  the  Lord's  Day,  to  wit 
14th  Aognst,  1842,  21st  August,  1842,  25th  September,  1842,  and 
3nd  October,  1842,  and  upon  every  Lord's  Day  which  fell  between 
2nd  October,  1842,  and  the  day  when  the   said   T.  Harris  was 
removed,  and  on  Ash  Wednesday,  to  wit  9th  February,  1842,  the 
*Divine  service  contained  in  the  Book  of  Common  Prayer  of  the       [*6i6] 
Church  of  England,  as  and  for  and  being  the  service  of  the  Church 
of  England  appointed  to  be  celebrated  in  churches  on  those  days 
respectively,  was  celebrated  in  the  parish  church  according  to  the 
Rubric  in  that  behalf,  and  according  to  the  custom  and  order  of  the 
Church  of  England.     That,  on  divers  of  the  said  days,  to  wit  on  &c., 
the  said  T.  Harris,  in  the  course  of  the  celebration  of  the  said 
services,  on  the  said  days,  in  the  presence  and  hearing  of  the 
defendant,  did  designedly  and  of  purpose  say  and  pronounce  the 
matters  and  responses,  which  it  was  his  duty  to  say  and  pronounce 
in  the  course  of  the  said  services,  in  an  indecent,  unbecoming  and 
irreverent  tone  and  manner,  thereby  wickedly  and  irreverently 
intending  to  move,  and  whereby  he  then  did  move,  divers  persons 
then  present  in  the  said  church,  and  of  the  congregation  thereof, 
daring  the  celebration  of  the  said  services,  to  irreverent  laughter 
in  the  said  church  during  the  said  services,  and  whereby  diveYs 
other  persons  then  of  the  said  congregation  were  greatly  distressed 
and  annoyed,  and  the  defendant  himself  made  ill  and  obstructed 
in  the  performance  of  his  duties.    Whereupon  afterwards,  to  wit 
on  each  of  the  said  last  mentioned  days  and  times,  the  defendant 
reproved  the  said  T.  Harris,  and  on  each  of  those  days  requested 
hun  not  to  repeat  his  aforesaid  conduct  in  the  course  of  the 
celebration  of  Divine  service  in  future.     That  the  said  Thomas 
Harris  did  nevertheless,  on  certain  other  of  the  said  days  on  which 
the  said  services  were  celebrated,  to  wit  on  &c.,  being  after  the  said 
T.  Harris  had  been  so  guilty  of  the  said  conduct,  and  after  he  had 
been  so  reproved,  in  the  presence  and  hearing  of  defendant,  with 
a  wicked  mind  and  designedly  and  of  purpose,  again  say  and  pro- 
nounce the  matters  *and  responses  which  it  was  his  duty  to  say       [  *6i7  ] 
and  pronounce  in  the  course  of  the  celebration  of  the  said  services 
on  each  of  the  last  mentioned  days,  in  an  indecent,  unbecoming 
and  irreverent  tone  and  manner,  thereby  wickedly  and  irreverently 
intending  to  move,  and  whereby  he  then  did  again  move,  divers 


592  1844.     Q.  B.     5  Q.  B.  617—618.  %u. 

Rbo.         persons  then  present  in  the  said  church,  and  of  the  congregation 
suiTH.       thereof  &c.  (as  before).     That,  on  certain  other  of  the  said  days 
on  which  the  said  services  were  celebrated  in  the  said  church,  to 
wit  on  &c.,  and  on  Christmas  Day,  1841,  the  said  Thomas  Harris 
was,   daring  the  celebration  of  the  said  services,  in  the  sight, 
presence  and  hearing  of  the   defendant,  drunk  and  intoxicated, 
and  affected  by  and  with  intoxicating  drinks  and  liquors,  and  on 
each  of  the  last  mentioned  days  was,  by  reason  thereof,  and  in  the 
presence  and  hearing  of   the  defendant,  unable  to  say  and  pro- 
nounce the  matters  and  responses,  so  to  be  said  by  him  as  such 
clerk,  in  a  decent,  becoming  or  reverent  manner,  and  did  not  say 
or  pronounce  the  same  or  any  of  them  in  a  decent  or  becoming 
manner,  but,  on  each  of  the  said  last  mentioned  days,  and  in  the 
presence  and  hearing  of  defendant,  said  and  pronounced  the  same 
in  an  unbecoming,  indecent,  ludicrous  and  ridiculous  manner,  and 
thereby  made  it  known  and  apparent  to  all  the  congregation  then 
in  the  said  church,  and  present  at  the  said  services,  that  he  was 
drunk  and  intoxicated :  and  thereby  on  each  of  those  days  the  said 
Thomas  Harris  moved  divers  of  the  said  congregation  to  irreverent 
laughter  in  the  church.     (The  return  then  stated  another  instance 
of  a  repetition  of  the  offence  after  reproof.)     That  on  another  day, 
to  wit  on  &c.,  defendant  prepared  to  administer  in  the  said  parish 
church  the  sacrament  to  divers  members  of  the  Church ;  and  that 
[  *618  ]       on  *that  day  the  said  T.  Harris,  well  knowing  that  defendant  was 
then  about  to  administer  the  said  sacrament,  presented  himself  at, 
and  made  a  noise  and  disturbance  at,  the  Communion  table  of  the 
said  church  at  which  defendant  was  about  to  administer  the  said 
sacrament ;  whereupon  defendant  then  asked  him  if  he  intended  to 
partake  of  the  said  sacrament ;  and  whereupon  the  said  T.  Harris 
then,  in  the  church  and  in  the  presence  and  hearing  of  defendant, 
said  he  did  not  intend  to  partake  of  the  said  sacrament ;  and  there- 
upon defendant  then  requested  him  to  leave  the  said  Communion 
table,  and  to  cease  from  making  such  noise  and  disturbance,  and 
to  depart  to  a  convenient  distance  from  the  said  Communion  table, 
so  that  he  might  not  obstruct  the  due  and  proper  administration  of 
the  said  sacrament  to  such  as  were  willing  to  be  partakers  thereof; 
but  the  said  T.  Harris  then  refused  to  depart  from  the  said  table, 
and  there  continued  to  make  such  noise  and  disturbance  as  afore- 
said for  the  space,  to  wit,  of  half  an  hour,  and  then  remained  so  near 
to  the  said  table  and  in  such  a  position  in  relation  thereto  and  to 
the  persons  then  willing  to  partake  of  the  said  sacrament,  for  the 
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space,  to  wit»  of  half  an  hour,  whereby  the  said  T.  Harris  then  did         Hug. 
intend  to  obstruct,  and  whereby  the  said  T.  Harris  then  and  in  the       smith. 
presence  and  hearing  of  defendant,  in  the  said  church  and  at  the 
said  Communion  table,  did  obstruct,  the  due  and  proper  adminis- 
tration by  defendant  of  the  said  sacrament.    And  thereupon,  after 
the  said  several  premises  and  for  and  because  of  the  misconduct  of 
the  said  Thomas  Harris  as  such  clerk  and  sexton  as  aforesaid  as 
above  set  forth,  and  before  the  issuing  of  the  writ,  to  wit  on  &c., 
defendant  did,  in  due  form  of  law,  remove  the  said  T.  Harris  from 
the  office  of  clerk  and  sexton,  a^  it  was  *lawful  for  him  to  do  for      [  *^io  ] 
the  cause   aforesaid.    And,  after  the  said  removal  of  the  said 
T.  Harris  and  before  the  issuing  of  the  said  writ,  to  wit  on  &c.,  the 
said  office  then  being  lawfully  vacant  by  the  said  removal  of  Harris, 
defendant  nominated,  appointed  and  admitted  one  William  Darke ; 
being  a  discreet  and  proper  person,  to  be  the  clerk  and  sexton  of 
the  said  parish  in  lieu  and  instead  of  the  said  T.  Harris ;  which 
said  W.  Darke  thereupon  then  became  and  was,  and  thence  con- 
tinually hitherto  has  been,  and  still  is,  the  lawful  clerk  and  sexton 
of  the  said  parish. 

To  this  return  the  prosecutor  pleaded  :  1.  Admitting  the  facts  in 
the  introductory  part  of  the  return,  that  defendant  did  of  his  own 
wrong,  and  without  the  causes  in  the  residue  of  the  return,  &c. 
Issue  thereon.  2.  That  prosecutor  was  not  before  his  removal 
summoned  by  defendant,  or  any  other  person  on  his  behalf,  to 
answer  or  explain  the  charges  and  causes  of  dismissal  in  the  return 
alleged,  or  any  or  either  of  them,  or  his  conduct  in  respect  of  the 
same.    Verification.    Demurrer  to  the  second  plea  ;  joinder. 

The  demurrer  was  argued  last  Term  (i),  by  Kelly  for  the 
defendant,  and  J,  W.  Smith  for  the  prosecutor.  Besides  the  cases 
cited  in  the  judgment,  the  following  were  referred  to  :  Bagg's  case  (2), 
Rex  V.  Davi€8(s),  Painter  v.  The  Liverpool  Gaa  Company  {4),  Burton 
V.  Henson  (o),  and  Ileg.  v.  Langley,  in  Easter  Term,  1842,  not 
reported  (6).     It  was  admitted,  on  the  ^argument,  that  the  dismissal       [  *62o  ] 

(1)  January  24th.  Before  Lord  without  having  been  summoned  to 
Denman,  Ch.  J.,  Patteson,  Coleridge  answer  charges  against  him,  though  it 
and  Wightman,  J  J.  appeared  that  he  had  been  seen   to 

(2)  11  Eep.  93  b.  read  the  requisition  for  a  meeting  at 

(3)  9  Dowl.  &  Ey.  234.  which  his  conduct  was  to  be  taken 

(4)  42  E.  E.  423  (3  Ad.  &  El.  433).  into  consideration.     The  Court,  on  the 

(5)  62  E.  E.  531  (10  M.  &  W.  105).  several   allegations  as  to  notice  and 

(6)  May  5th,  1842.  In  that  case  a  other  facts  of  the  case,  made  the  rule 
mandamus  was  moved  for  to  restore  a  absolute,  in  order  that  the  questions 
pariah  derk,  dismissed,  as  was  said,  might  be  tried  on  a  return. 
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Kbo.         without  summons  would  have  been  irregular,  if  the  misconduct  had 
Sahth.       not  occurred  in  the  presence  of  the  vicar.    A  further  report  of  the 
arguments  is  unnecessary,  the  substance  of  them  being  stated  in 
the  judgment. 

Cur.  odr.  vult. 

Lord  Dbnman,  Ch.  J.  now  delivered  the  judgment  of  the  Coubt: 

To  a  mandamus  to  restore  prosecutor  to  the  office  of  parish  clerk, 
defendant,  the  vicar,  returned  &c.  (his  Lordship  here  stated  the  acts 
of  misconduct  alleged  in  the  return) :  all  which  acts  the  defendant 
alleges  to  have  been  committed  in  his  own  view,  whereupon 
defendant  did,  *'  in  due  form  of  law,  remove"  him  from  his  said 
office.  To  this  return  the  prosecutor  pleaded.  1.  That  defendant 
of  his  own  wrong,  and  without  the  cause  alleged,  removed  him. 
2.  That  defendant  did  not,  before  removing  prosecutor,  summon 
him  to  answer  and  explain  the  charges  made  against  him.  There 
was  a  demurrer  to  the  second  plea :  but  the  argument  turned  at 
length  on  the  validity  of  the  return  ;  the  question  being,  whether 
the  vicar  could  lawfully  remove  the  clerk,  under  the  circumstances 
of  the  case,  without  affording  him  an  opportunity  of  making  his 
defence.  For  the  vicar  it  was  contended  that,  as  he  acted  on  his 
own  view  of  the  prosecutor's  misconduct,  any  kind  of  process  for 
enabling  him  to  disprove  or  explain  it  must  be  superfluous ;  that 
[  *n2i  ]  the  law  invests  the  minister  with  *the  functions  of  accuser,  witness 
and  judge,  obliging  him  to  a  constant  supervision  and  control  over 
his  inferior  officer,  and  to  the  exercise  of  his  power  of  removing 
him  for  indecent  conduct  publicly  exhibited  in  the  minister's 
presence.  The  necessity  of  acting  on  his  own  impression  in  such  ft 
case  was  exemplified  by  punishment  summarily  inflicted  by  Courts 
of  justice  for  contempts  there  committed,  and  by  convictions  on  the 
view  by  magistrates  under  the  Highway  Acts. 

We  believe,  however,  that  the  practice  in  the  former  of  these 
supposed  cases  is  for  the  Court  to  call  on  a  party  charged  with 
contempt  for  his  defence,  and  give  the  opportunity  of  denying  or 
explaining  it  before  any  punishment  is  awarded.  There  may  be  an 
exception  in  the  case  of  actual  drunkenness,  which  misconduct 
disables  the  party,  not  only  from  governing  himself  with  propriety, 
but  also  from  entering  on  any  vindication.  To  call  on  a  drunken 
man  to  address  the  Court  would  be  useless  and  injurious  to  himseUi 
while  it  prolonged  and  aggravated  the  insult  which  his  condition 
had  already  offered  to  it :  and  no  adequate  security  exists  against  a 
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Tepeiition  of  the  insult,  but  imprisonment.     We  apprehend,  also,         hkg. 
that  a  magistrate  empowered  to  convict  upon  the  view  ought  first       smith 
to  call  on  the  offender.    However  rapid  the  proceeding,  there  must 
be  time  for  stating  the  charge  and  receiving  an  answer.    The  driver 
seen  riding  in  his  waggon  is  prinid  facie  a  fit  object  for  punishment : 
but,  if  he  showed  that  he  had  been  compelled  to  do  so  by  a  sudden 
fit  of  illness,  or  by  some  accident  which  prevented  him  from 
walking,  he  would  avoid  the  penalty. 

If  it  were  otherwise  in  these  cases,  still  we  should  think  that 
sentence  of  removal  from  a  freehold  office  ought  to  be  preceded  by 
some  mode  of  enquiry,  in  *which  the  accused  should  have  the       [*622j 
opportunity  of  bearing  a  part.    In  the  argument  extreme  cases 
were  supposed,  which  might  require  an  instantaneous  proceeding. 
Bat  even  in  those  cases  the  only  thing  made  necessary  is  the 
immediate  removal  of  the  person  from  the  church  where  he  creates 
the  disturbance  ;  and,  in  the  very  worst  that  can  be  imagined,  it  is 
not  difficult  to  conceive  circumstances  that  would  prove  the  absence 
of  evil  intention   and  even  of  gross  negligence.     If  required  to 
explain  his  behaviour,  the  culprit  might  have  convinced  the  vicar 
that  what  appeared  highly  incorrect  ought  not  to  incur  severe 
censure,  much  less  expulsion  from  his  office. 

That  important  general  principle  which  was  so  strenuously 
asserted  by  Lord  Kbnyon  in  Rex  v.  Gaskin  (i)  (here  his  Lordship 
read  the  words  of  the  judgment  in  that  case)  has  been  often  held 
sound,  and  never  questioned.  *  It  was  acted  on  in  Doe  d.  Earl  Tliane 
V.  GarUiam  (2),  in  Rex  v.  Neale,  in  Easter  Term  1885  (3),  in  Rex  v. 
Vicar  of  St.  James,  Colchester  (4)  {7th  November  in  the  same  year), 

(1)  4  R.  B.  633  (8  T.  R.  209).  Pattbson,  JJ.,  were  of  opinion  that 

(2)  25  B.  R.  649  (1  Bing.  357).  the  affidavits  did  not,  CoLEBiDGE,  J. 

(3)  See  4  N.  &  M.  868.  May  11th,  that  they  did,  show  misconduct  with 
1835.  In  this  case,  Sir  W.  IF.  Follttt  sufficient  preciseness :  and  the  Court 
and  W.  H.  WaUon  showed  cause  ordered  the  mandtirmis  to  issue,  in 
against,  and  Maule  Buppoi*ted,  a  rule  order  that  a  return  might  be  made, 
for  a  mandamus  commanding  an  in-  (4)  In  this  case  Sir  ]V»  TF.  Follett 
cumbent  to  restore  a  parish  clerk  showed  cause  against,  and  Thesiger 
wbom  he  had  removed  for  alleged  supported,  a  inile  for  a  mandamus 
intoxication.  The  clerk  had  been  calling  on  a  rector  to  restore  a  parish 
summoned  to  attend  the  investigation  clerk  whom  he  had  removed.  The 
of  the  case  before  the  incumbent,  but  affidavits  in  opposition  to  the  rule 
had  refused ;  upon  which  the  incum-  alleged  misconduct  in  the  receipt  of 
bent  examined  witnesses,  and  then  money.  The  Court  (Lord  Denmax, 
removed  him.  It  was  contended  that  Ch.  J.,  Pattesox,  Willlvms  and 
the  a£5davit6  did  not  show  misoon-  Coleridge,  JJ.)  said  that  it  was  not 
duct  warranting  the  removal.  Lord  shown  that  the  clerk  had  had  proper 
Denmax,    Ch.  J.,    Littlxdalb  and  notice  of  the  charge ;  that  an  alleged 
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Beg  in  the  late  case  of  Hex  [sic]  v.  Governors  *of  Darlington  School  (i), 
Smith.  and  in  many  others  not  reported.  We  do  not  think  its  application 
[  *62S  ]  is  excluded  because  the  charge  rests  on  the  minister's  personal 
observation ;  inasmuch  as  that  is  not  inconsistent  with  the  disproof 
of  criminal  motives  and  intentions,  with  the  mitigation  to  which 
other  facts  might  possibly  entitle  the  accused,  or  with  condonation 
of  the  offence.  This  principle  appears  to  us  valuable  to  the  Judge, 
whom  it  tends  to  secure  against  yielding  too  hastily  to  his  own  first 
impressions;  while  we  think  it  indispensable,  for  the  sake  of 
the  party  charged,  in  all  cases,  to  the  due  execution  of  every 
judicial  power. 

Another  ground  was  suggested  for  refusing  a  peremptory  man- 
damns  in  the  present  case, — that  the  prosecutor  upon  his  own 
showing  ought  to  be  removed  from  his  office.  The  language  of  Lord 
Ebnyon  in  Rex  v.  Gaskin  (2)  admits  this  principle,  and  reconciles  that 
decision  to  it  there  by  some  former  cases.  To  the  same  effect  later 
authorities  may  also  be  found,  especially  in  Rex  v.  Griffiths  (3). 
But  here  the  prosecutor,  by  pleading  that  he  was  not  summoned, 
admits  himself  to  be  guilty  of  the  conduct  imputed  for  the  purpose 
of  that  plea  only ;  and,  as  he  takes  issue  upon  it  in  the  other  plea, 
[  •G24  ]  we  cannot  say  that  the  whole  record  proves  *such  admission.  We 
must  therefore,  form  our  opinion  on  the  return ;  which,  for  the 
reason  given,  we  think  cannot  be  supported. 

Judgment  for  the  Crown  (4). 


[624] 


111%^  EVANS  V.  HAELOW  (5). 


(5  Q.  B.  624—633 ;  S.  C.  D.  &  M.  507  ;  13  L.  J.  Q.  B.  120 ;  8  Jur.  571.) 

Declaration  in  case  for  a  libel  stated  that  plaintiff,  before  and  at  the 
time  of  the  committing  &c.,  carried  on  the  business  of  an  engineer,  and  was 
the  inventor  and  registered  proprietor  (under  stat.  2  &  3  Yict.  c.  17)  (6)  of 
an  original  design  for  making  impressions  on  articles  manufactured  in 

admission,  which  was  relied  upon,  was  (4)  Error  was  brought  on  the  judg- 

not  such  as  to  show  misconduct :  and  ment :  but  the  case  was  compromiised. 
that,  at  all  events,  a  mandamus  ought  (5)  Approved    in    White   v.  Mdli^ 

to  issue,  in  oi-der  that  the  facts  might  [1895]  A.  C.   154,  64  L.  J.  Ch.  308; 

be  inquired  into.  foil.   Iltibbuck    cfe  Sons  v.    WiUciiaoH, 

(1)  Properly  lieg,   v.    Governors  of  Heywcod  and  Clark  [1899]  1  Q.  B,SB, 
Darlington   School,  reported  6   Q.  B.  68  L.  J.  Q.  B.  34,  C.  A.—J.  G.  P. 
682.— J.  G.  P.  (6)  Repealed  by  5  &  6  Vict.  c.  100. 

(2)  4  R.  R.  633  (8  T.  B.  209).  s.  1.    See  now  46  &  47  Vict,  c  57.- 

(3)  5B.  &Ald,731.  J.  G.  P. 
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metal,  and  sold  divers  articles  on  which  the  design  was  used.    That  plain-        Evans 
tifF,  before  and  at  the  time  &c.,  had  sold,  and  had  on  sale  in  the  way  of  t>* 

his  said  trade,  articles  and  goods  called  "Self-acting  tallow  syphons  or  Harlow. 
lubricators."  And  that  defendant  published  a  libel  of  and  concerning  plain- 
tiff, and  of  and  concerning  him  in  his  said  trade,  and  of  and  concerning  the 
said  design,  and  plaintiff  as  the  inventor  &c.  thereof  and  manufacturer  of  the 
articles  with  the  said  design  thereon,  and  of  and  concerning  the  said  goods 
which  he  had  so  sold  and  had  on  sale,  and  plaintiff  as  the  seller,  as 
follows,  viz. : 

'^This  is  to  caution  parties  employing  steam  power  from  a  person 
offering  what  he  calls  Self-acting  tallow  syphons  or  lubricators,  stating  that 
he  is  the  sole  inventor,  manufacturer  and  patentee,  thereby  monopolizing 
high  prices  at  the  expense  of  the  public.  B.  Harlow,  brass-founder, 
Stockport,  takes  this  opportunity  of  saying  that  such  a  patent  does  not 
exist,  and  that  he  has  to  offer  an  improved  lubricator  "  &c.  '*  Those  who 
have  already  adopted  the  lubricators  against  which  R.  H.  would  caution, 
wiU  find  that  the  tallow  is  wasted  instead  of  being  effectually  employed 
as  professed." 

There  was  no  direct  averment  connecting  the  tallow  syphon  with  the 
registered  design  mentioned  in  the  first  part  of  the  inducement.  No  special 
damage  was  alleged. 

Held,  that  the  words  were  not  a  libel  on  the  plaintiff  either  generally,  or 
in  the  way  of  his  trade,  but  were  only  a  reflection  upon  the  goods  sold  by 
him,  which  was  not  actionable  without  special  damage. 

Case,  for  a  libel.  The  declaration  stated  that,  whereas,  before 
and  at  the  time  of  the  committing  &c.,  plaintiff  was,  and  still 
is,  an  engineer  and  mUlwright,  and  the  trade  and  business  of  an 
engineer  and  millwright,  exercised  and  carried  on  with  credit  and 
reputation,  and  thereby  acquired  divers  great  gains,  and  also  was 
and  still  is  the  sole  inventor,  author  and  proprietor  of  a  new  and 
original  design  for  modelling  or  casting,  or  making  impressions  on, 
articles  of  manufacture  of  metals  or  mixed  metals,  which  said 
design  had  *never  been  published  before  the  registration  thereof  [  *fi26  ] 
as  hereinafter  mentioned;  and  the  plaintiff,  so  being  such  inventor, 
author  and  proprietor,  before  the  publication  of  the  said  design^ 
and  before  the  committing  of  the  said  grievances,  and  after  the  1st 
day  of  July,  a.d.  1889,  to  wit  on  &c.,  duly  registered  the  said  design, 
and  himself,  the  plaintiff,  as  the  proprietor  of  the  same,  with 
Frederick  Beckford  Long,  then  being  the  registrar  of  designs  for 
articles  of  manufacture,  according  to  the  form  of  the  statute  in  such 
case  made  (i),  and  the  said  design  was  then  duly  numbered  in  the 
register  according  to  the  said  statute  (to  wit)  numbered  1,402 :  and 
the  plaintiff,  after  and  from  the  time  of  such  registration  until  the 
committing  of  the  said  grievances,  and  from  thence  hitherto,  pub- 
lished the  said  design,  and  published,  manufactured  and  sold  divers 

(1)  2  &  3  Vict.  c.  17. 
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KvANR       articles  of  manufacture  on  which  the  said  design  was  used,  and 


r. 


Hablow  thereby  obtained  and  acquired  great  credit,  reputation  and  profit ; 
and  every  article  of  manufacture,  so  published  by  him  the  plaintiff, 
had  thereon  the  name  of  the  plaintiff,  being  the  first  registered 
proprietor  as  aforesaid,  and  the  number  of  the  design  in  the  register 
as  aforesaid,  and  the  date  of  the  registration  thereof :  and  whereas, 
before  and  at  the  time  of  the  committing  &c.,  the  plaintiff  had  sold, 
and  had  on  sale,  in  the  way  of  his  said  trade  and  business,  divers 
large  quantities  of  articles  and  goods  called  Self-acting  tallow 
syphons  or  lubricators,  and  thereby  honestly  acquired  divers  great 
gains  :  yet  defendant,  well  knowing  the  premises,  but  contriving  to 
injure  plaintiff,  afterwards  and  within  three  years  from  the  regis- 

[  *626 1  tration  of  the  said  design,  to  wit  on  &c.,  falsely  *and  maliciously 
composed  and  published,  and  caused  to  be  published,  in  a  certain 
public  n'ewspaper,  of  and  concerning  the  plaintiff,  and  of  and  con- 
cerning him  in  the  way  of  his  said  trade  and  business,  and  of  and 
concerning  the  said  design  and  the  plaintiff  as  the  inventor  and 
proprietor  thereof  and  manufacturer  of  the  articles  with  the  said 
design  thereon,  and  of  and  concerning  the  said  articles  and  goods 
which  the  plaintiff  had  so  sold  and  had  on  sale  as  aforesaid,  and 
the  plaintiff  as  the  seller  thereof,  a  false,  scandalous,  malicious, 
and  defamatory  libel,  containing  amongst  other  things  the  false, 
&c.,  and  libellous  matter  following,  of  and  concerning  the  plaintiff, 
and  of  and  concerning  him  in  the  way  of  his  said  trade  and  business, 
and  of  and  concerning  the  said  design  and  the  plaintiff  as  the 
inventor  and  proprietor  thereof  and  manufacturer  of  the  articles 
with  the  said  design  thereon,  and  of  and  concerning  the  said  goods 
and  articles  which  the  plaintiff  had  so  sold  and  had  on  sale  as 
aforesaid,  and  the  plaintiff  as  the  seller  thereof  (that  is  to  say) : 

"This  is  to  caution  parties  employing  steam  power  from  a 
person"  (meaning  the  plaintiff)  "  offering  what  he  "  (meaning  the 
plaintiff)  "  calls  Self-acting  tallow  syphons  or  lubricators"  (meaning 
the  said  design,  and  meaning  the  said  goods  and  articles  which  the 
plaintiff  had  so  sold  and  had  on  sale  as  aforesaid),  ''stating  that 
he "  (meaning  the  plaintiff)  "  is  the  sole  inventor,  manufacturer 
and  patentee,  thereby  monopolizing  high  prices  at  the  expense  of 
the  public.  Robert  Harlow"  (meaning  himself  the  defendant), 
"  brass-founder,  Stockport,  takes  this  opportunity  of  saying  that 
such  a  patent  does  not  exist,  and  that  he  "  (meaning  the  defendant) 
"has  to  offer  an  improved  lubricator,  which  dispenses  with  the 
[  ♦627  ]       ^necessity  of   using  more  than   one  to  a  steam  engine,  thereby 


VOL.  LXiv.]  1844.     Q.  B.     6  Q.  B.  627—628.  591 

constituting  a  saving  of  50  per  cent,  over  every  other  kind  yet  oflfered  Evaks 
to  the  public.  Those  who  have  already  adopted  the  lubricators  "  Hablow. 
(meaniDg  the  said  design  of  the  plaintiff,  and  meaning  the  goods 
and  articles  which  the  plaintiff  has  so  sold  and  had  on  sale  as  afore- 
said), ''against  which  E.  H.'*  (meaning  himself  the  defendant) 
'*  would  caution,  will  find  that  the  tallow  is  wasted  instead  of  being 
effectually  employed  as  professed.*' 

By  means  of  which  premises  the  plaintiff  was  greatly  injured  in 
his  credit,  reputation  and  circumstances,  and  was  prevented  from 
selling  divers  articles  made  according  to  the  said  design,  and  also 
divers  of  the  said  other  articles  and  goods,  which  he  might  and 
otherwise  would  have  sold,  and  was  thereby  prevented  from  acquir- 
ing divers  great  gains  which  he  might  and  otherwise  would  have 
acquired,  and  was  and  is  greatly  injured  in  the  way  of  his  said  trade 
and  business  and  otherwise.     To  the  plaintiff's  damage,  of  &c. 

General  demurrer,  and  joinder.  The  ground  stated  in  the  margin 
of  the  demurrer  was,  ''that  there  is  nothing  in  the  alleged  libel 
which  is  actionable." 

R,  V.  Richards,  for  the  plaintiff,  was  called  upon  by  the  Court  : 

This  is  a  libel  on  the  plaintiff  in  respect  of  his  trade,  and  by  which 
he  was  prevented  from  selling  his  goods.  It  charges  him  with 
monopolizing  high  prices  at  the  expense  of  the  public,  by  stating  a 
falsehood.  Language  not  stronger  than  this  was  held  actionable  in 
Harman  v.  Delany  (i),  the  Court  saying  *that  "  the  law  has  always  [  •628  ] 
been  very  tender  of  the  reputation  of  tradesmen,  and  therefore  words 
spoken  of  them  in  the  way  of  their  trade  will  bear  an  action,  that 
will  not  be  actionable  in  the  case  of  another  person.*'  So  in  Jones 
V.  Littler  (2)  words  spoken  of  a  tradesman,  though  not  with  a  direct 
reference  to  his  business,  were  held  actionable  without  special 
damage,  because  the  jury  found  them  to  have  been  in  fact  spoken 
of  him  in  his  trade,  and,  even  if  not  so  spoken,  they  would  neces- 
sarily tend  to  injure  him  in  it.  And  in  Ingram  v.  Lawson  (3)  a 
libellous  statement  as  to  the  condition  of  plaintiff's  ship,  being  held 
to  reflect  not  only  on  the  ship  but  on  the  plaintiff  in  his  business  of  a 
ship-owner,  was  deemed  actionable  without  special  damage.  Here 
special  damage  is  averred,  namely,  that  the  plaintiff  was  prevented 
from  selling  divers  articles  made  according  to  his  patent  design,  and 
other  articles  and  goods,  before  specified,  which  he  had  on  sale.     In 

(1)  2  Stra.  898.  (3)  54  E.  B.  766  (6  Bing.  N.  C.  212). 

(2)  56  R.  B.  745  (7  M.  ^  W.  423). 
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Evans       complaining  of  such  injury  with  respect  to  a  general  stock  of  goods, 

Haklow.     *  plaintiff  cannot  state  specifically  who  would  have  bought  any 

particular  part  of  them ;    to    this   extent  Hartley  v.  Herring  (i) 

applies :  and,  if  so,  the  statement  is  not  too  wide  for  an  averment 

of  special  damage. 

Badeley,  for  the  defendant,  was  then  desired  to  proceed : 

The  publication  in  Hannan  v.  Delany  (2)  was  a  libel  distinctly 
reflecting  on  the  tradesman  in  the  way  of  his  trade.  Here  the 
language  is  more  general.  It  does  not  appear  in  that  case  what  tiie 
innuendoes  were.  Here  the  count  shows  only  a  statement  dis- 
paraging the  plaintiff's  goods:  there  is  nothing  to  connect  the 
[  *629  ]  ^plaintiff,  as  a  subject  of  libel,  with  the  goods;  and,  that  being  so,  the 
action  does  not  lie  without  special  damage :  Malachy  v.  Soper{z),  The 
inducement  mentions  a  design  of  which  the  plaintiff  is  the  registered 
owner  ;  but  the  goods  to  which  the  libel  relates  are  not  connected 
with  that  design  by  any  sufficient  averment.  The  words  complained 
of,  as  they  appear  on  the  record,  are  substantially  nothing  more  than 
a  fair  criticism  on  articles  which  the  plaintiff  has  for  sale.  Such  a 
criticism  on  a  work  of  art  has  been  deemed  not  libellous:  Thompson 
V.  Shackell  (4) :  and  the  principle  of  that  case  applies  here. 

(Patteson,  J. :  The  substance  of  the  complaint  here  lies  in  the 
averment  as  to  the  plaintiff's  trade,  and  the  alleged  libellous  words 
cautioning  persons  not  to  employ  him.    The  rest  is  nonsense.) 

The  words  contain  nothing  in  which  the  Court  can  clearly  see  a 
tendency  to  slander  the  plaintiff  in  his  trade.  Even  after  verdict 
the  action  upon  them  would  not  be  maintainable :  Siceetapple  v. 
Jesse  (5)  ;  Kelly  v.  Pai'tington  (6).  If  it  is  meant  that  this 
libel  charges  the  plaintiff  with  fraud  in  his  trade,  that  meaning 
should  have  been  pointed  out  by  proper  averments,  the  words  them- 
selves not  necessarily  suggesting  it:  Forbes  v.  Kiug{7),  Angle  v. 
Alexander  (8),  Goldstein  v.  Foss  (9),  Goldstein  v.  Foss,  in  error  (lo). 
Best,  Ch.  J.  said  in  the  last  case :  "  The  words  do  not  naturally 
import  that  the  plaintiff  is  a  swindler ;  and  we  want  an  allegation 
of  fact  to  prove  that  they  were  used  in  that  sense."    The  same  may 

(1)  4  R.  E.  G14  (8  T.  R.  130).  SeeHeaniev,  StoweU,  12  Ad.  &  EL  719. 

(2)  2  Stia.  898.  (7)  36  R.  R.  829  (1  Dowl.  P.  C.  672). 

(3)  43  R.  R.  691  (3  Ring.  N.  C.  371).  (8)  7  Ring.  119. 

(4)  31  R.  R.  728  (Moo.  &  Mai.  187).  (9)  6  B.  &  C.  164. 

.     (6)  39  R.  R.  374  (5  B.  &  Ad.  27).  (10)  29  R.  R.  610  (4  Bing.  489). 

(6)  54  R.  R.  663  (5  B.  &  Ad.   645). 
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1)6  said  of  the  supposed  imputation  of  fraud  here.    In  *fact,  the       Evans 
defendant's  statement  is  merely  a  caution  by  one  tradesman  against      hablow. 
goods  of  another  which  are  supposed  not  to  answer  their  purpose :       [  'ddo  ] 
and,  if  it  be  no  more  than  a  puff  by  one  of  two  rival  tradesmen, 
recommending  his  own  articles  in  preference  to  those  of  the  other, 
it  is  defensible  on  account  of  the  interest  the  defendant  has  in  the 
subject-matter,  on  the  principle  laid  down  in  Delany  v.  Jones  (i). 
In  such  a  case,  at  least,  the  intention  to  libel  the  plaintiff  ought  to 
be  shown  by  very  clear  averments:  Stockley  v.  Clement  {2).     The 
words  ''  Those  who  have  already  adopted  the  lubricators,  against 
which  B.  H.  would  caution,  will  find  that  the  tallow  is  wasted 
instead  of  being  effectually  employed  as  professed,"  are  not,  indeed, 
ambiguous ;  but,  if  libellous,  they  only  reflect  upon  the  goods,  and 
therefore  are  not  actionable,  according  to  the  principle  of  Malachy  v. 
Soper  (3),  no  prejudice  to  the  sale,  or  other  special  damage,  being 
alleged.     The  last  mentioned  case  is  referred  to,  and  its  doctrine 
not  disputed,  in  Ingram  v.  Lawson  (4). 

(Patteson,  J. :  It  does  not  appear  by  the  declaration  that  the  tallow 
syphons  were,  or  were  alleged  to  be,  of  the  plaintiff's  manufacture.) 

2Z.  F.  Richards,  contra : 

The  whole  tendency  of  the  libel  is  to  reflect  on  the  plaintiff  in  the 
way  of  his  trade.  As  to  the  omission  of  an  averment  that  the 
goods  were  of  the  plaintiff's  manufacture ;  assuming  that  they  were 
not  so,  the  libel  was  still  injurious  to  him  if  he  had  them  on  sale. 
The  innuendoes  referring  to  the  design,  if  not  maintainable,  may 
be  rejected,  and  the  *count  still  held  good :  Harvey  v.  French  (5).  r  •esi  ] 
The  want  of  innuendoes  has  been  held  fatal  where  the  expressions 
used  in  the  libel  had  a  supposed  meaning  which  the  Court  could  not 
judicially  understand  without  an  innuendo;  as  **  Man  Friday,"  in 
Forbes  v.  King  (6).  Here  the  Court  can  interpret  the  words  without 
such  help.  It  cannot  be  lawful  to  say  of  a  tradesman  that,  in  the 
goods  which  he  sells,  material  '4s  wasted  instead  of  being  effectually 
employed  as  professed."  This  is  a  direct  imputation  of  deceit  in 
the  trade. 

(1)  4  Eap.  N.  P.  C.  191.  (See  19  (4)  54  E.  R.  766  (6  Bing.  N.  C.  212). 
B.  K.  729.  n.,  730;  43  E.  B.  489,  «.)  (5)  38  E.  E.  568  (1  Cr.  &  M.  11  ; 
See    Lay  v.  Lawsan,    43  E.  E.  487      S.  C.  2  Tjt.  585). 

(4  Ad.  &  El.  795,  798).  (6)  36  E.  E.  829  (1  Dowl.  P.  C.  672). 

(2)  4  Bing.  162.  See  Dighy  v.  Thomp$fm,  38  E.  E.  378 

(3)  43  E.  E.  691  (3  Bing.  N.  C.  371).      (4  B.  &  Ad.  821). 
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Evans        Lord  Dbnman,  Cb.  J. : 

r.. 

Hablow.  I  am  of  opinion  that  the  statement  complained  of  does  not 
amount  to  a  libel.  It  contains  no  real  imputation  upon  the  plaintiff 
of  fraud  or  misrepresentation.  There  are  indeed  words  intimating 
that  the  plaintiff  stated  himself  to  be  the  sole  inventor  and 
patentee  of  the  lubricators,  whereas  no  such  patent  existed ;  bat  it 
dpes  not  appear  by  the  record  that  the  plaintiff  had  or  claimed  to 
have  any  patent  in  respect  of  these.  The  gist  of  the  complaint  is, 
the  defendant's  telling  the  world  that  the  lubricators  sold  by  the 
plaintiff  were  not  good  for  their  purpose,  but  wasted  the  tallow.  A 
tradesman  offering  goods  for  sale  exposes  himself  to  observations  of 
this  kind ;  and  it  is  not  by  averring  them  to  be  ''  false,  scandalous, 
malicious  and  defamatory,  "  that  the  plaintiff  can  found  a  charge  of 
libel  upon  them.  To  decide  so  would  open  a  very  wide  door  to 
litigation,  and  might  expose  every  man  who  said  his  goods  were 
better  than  another's  to  the  risk  of  an  action.  There  is,  in  this  case, 
a  caution  given  by  the  defendant  against  the  plaintiff;  but  it  is  not 
against  fraud  in  him  ;  it  is  simply  on  account  of  his  selling  defective 
[  •682  ]  *goods.  Any  one  selling  the  same  articles  would  have  as  much 
right  to  complain  as  he  has.  The  imputation  is  only  on  the  goods, 
and  is  not  ground  for  an  action. 

Patteson,  J. : 

A  confusion  is  introduced  here  by  bringing  together  things  which 
have  no  connection.  The  inducement  states  that  the  plaintiff  was 
the  inventor  and  registered  proprietor  of  an  original  design  for 
modelling  and  making  impressions  on  articles  of  manufacture  in 
metals  or  mixed  metals,  and  that  he  sold  articles  of  manufacture 
on  which  the  design  was  used.  It  states  further  that  the  plaintiff 
had  on  sale  in  the  way  of  his  trade  self-acting  tallow  syphons  or 
lubricators.  And  then  it  alleges  that  the  defendant  published  a 
libel  cautioning  parties  "  from  a  person  offering  what  he  calls  self- 
acting  tallow  syphons  or  lubricators,  stating  that  he  is  the  sole 
inventor,  manufacturer,  and  patentee,  thereby  monopolizing  high 
prices  '*  &c.,  whereas  "  such  a  patent  does  not  exist :  "  and  it  then 
states,  as  the  conclusion  of  the  libel,  ''  Those  who  have  already 
adopted  the  lubricators  against  which  B.  H.  would  caution,  will  find 
that  the  tallow  is  wasted  instead  of  being  effectually  employed  as  pro- 
fessed." It  is  clear  that  these  latter  words  refer  to  the  syphons  and 
nothing  else.  The  history  of  the  plaintiff's  being  inventor  and 
proprietor  of  a  design  seema  to  have  nothing  to  do  with  it^    ThQ 
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declaration  does  not  connect  the  two  subjects.     The  inducement       Evans 

does  not  state  that  the  syphons  were  articles  on  which  the  design      harlow. 

was  used ;  and  the  words  ''  stating  that  he  is  the  sole  inventor , 

manufacturer  and  patentee  "  and  ''  such  a  patent  does  not  exist" 

are  not  referred  to  the  design  by  any  innuendo ;  nor  is  it  averred 

that  any  patent  applicable  to  the  syphons  did  exist.    The  statement 

comes  to  this,  that  the  plaintiff  had  syphons  on  sale  (not  alleged 

*to  be  of  his  own  manufacture),  and  the  defendant  (intending  as  is       [  •ess  ] 

suggested  in  the  declaration)  wrote  of  and  concerning  them,  and  the 

plaintiff  as  the  seller  thereof,   ''this  is  to  caution  parties,"  &c. 

**  from  a  person  offering  what  he  calls  self-acting  tallow  syphons  or 

lubricators : "  "  those  who  have  already  adopted  the  lubricators, 

against  which  B.  H.  would  caution,  will  find  that  the  tallow  is 

wasted  "  &c.     This  is  not,  in  effect,  a  caution  against  the  plaintiff 

as  a  tradesman  in  the  habit  of  selling  goods  which  he  knows  to  be 

bad ;  if  it  were,  it  would  be  a  libel  upon  him  personally :  but  it  is 

a  caution  against  the  goods,  suggesting  that  the  articles  which  the 

plaintiff  sells  do  not  answer  their  purpose  ;  which  is  not  actionable 

unless  it  were  shown  that  the  plaintiff,  by  reason  of  the  publication, 

was  prevented  from  selling  his  goods  to  a  particular  person. 

WlOHTMAN,  J. : 

The  caution  against  the  plaintiff  as  a  person  offering  lubricators 
for  sale  seems  to  give  as  a  reason  that  he  has  no  patent :  but  the 
lubricators  are  not  connected  with  any  patent,  nor  with  the  design 
mentioned  in  the  inducement.  Then  follows  the  paragraph ''  Those 
who  have  already  adopted  "  &e. ;  but  there  it  is  not  alleged  that 
the  plaintiff  knew  the  syphons  to  be  such  as  the  libel  describes. 
If  they  had  the  effect  imputed,  he  may  have  been  unconscious  of  it ; 
and  that  distinguishes  the  case  from  Harman  v.  Delany  (i),  where 
the  libel  said  of  a  gunsmith  that  he  did  not  dare  ''  to  engage  with 
any  artist  in  town."  There  the  plaintiff  was  libelled  as  the 
manufacturer ;  here  it  is  not  suggested  that  he  was  so. 

Judgment  for  defendant 
(1)  2  Stra.  898. 
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1844.  WILLIAM   HILTON  v.   The   Right  Hon. 

^:!l!^'  GRANVILLE,   EARL  GRANVILLE  (l). 

t  ^^^  ]  (o  Q.  B.  701—730 ;  S.  C.  D.  &  M.  614 ;  13  L.  J.  Q.  B.  193 ;  8  Jur.  31 0.) 

To  a  declaration  in  case  for  digging  mines  near  the  foundatioziB  of 
plaintiff's  dwelling-house,  without  leaving  due  support,  so  that  the  said 
foundations  were  injured,  and  the  dwelling-house  cracked,  sank  in  and  ^wsjs 
in  danger  of  falling  and  being  destroyed,  defendant  pleaded. 

That  the  dwelling-house,  from  time  whereof  &c.,  was  part  of  the  manor 
of  N.,  and  was  situate  in  a  township  within  the  said  manor;  that  the  Queen 
was  seised  in  fee  of  the  manor,  and  of  the  mines,  collieries  and  seams  of  ooal 
therein ;  and  that  she  and  all  those  whose  estate  she  had  &c.,  and  their 
tenants  and  those  to  whom  she  or  they  have  granted  license  to  mine,  from 
time  whereof  &c.,  have  been  used  &c.,  and  of  right  ought  &c.,  to  work  thf» 
said  mines,  collieries  &c.,  under  any  messuages,  dwelling-houses,  building 
and  lands,  parcel  of  the  manor  and  within  the  township,  and,  for  the  pur- 
pose of  working  the  said  mines,  collieries  &c.,  to  dig  and  make  under 
groimd  all  such  mines,  pits,  &c.,  under  the  said  messuages,   dwelling- 
houses,  buildings  and  lands,  or  any  part  thereof,  as  might  from  time  to  time 
be  expedient  and  necessary  for  that  purpose,  and  out  of  the  said  mines  &c. 
to  get  the  coals  &c.,  and  carry  away  and  convert  the  same,  doing  no  more 
than  necessary  for  the  purpose  aforesaid,  and  paying  to  the  tenants  and 
occupiers  of  the  surface  of  lands  damaged  thereby  a  reasonable  compensa- 
tion, when  demanded,  for  the  use  of  the  surface,  or  any  damage  occasioned 
thereto  in  and  about  the  working  of  the  mines,  collieries  &c.,  but  without 
making  compensation  in  respect  of  the  surface  on  any  other  aooount,  and 
without  making  compensation  for  any  damage  occasioned  to  any  messuages, 
dwelUng-houses  or  other  buildings  within  and  part  or  parcel  of  the  manor 
by  or  for  the  purpose  of  working  the  said  mines,  collieries  &c.     Justifica- 
tion, stating  that  defendant,  as  lessee  and  grantee  of  the  Crown,  committed 
the  alleged  grievances  &c.,  in  exercise  of  the  above  right,  doing  no  more 
than  was  necessary  for  the  purposes  aforesaid :  Held,  that  the  prescription 
was  void,  as  being  unreasonable. 

That  a  custom,  similarly  pleaded,  was  void  on  the  same  ground. 

That  the  right,  if  maintainable  in  itself,  might  have  been  pleaded  in  virtue 
either  of  prescription  or  of  custom. 

And  that  it  might  have  been  claimed  as  well  against  copyholders  as 
against  tenants  of  customary  freehold. 

Case.  The  declaration  stated  that  plaintiff,  before  and  at  the 
time  of  the  committing  &c.,  was,  and  thence  hitherto  hath  been, 
and  is,  lawfully  possessed  of  a  certain  messuage  or  dwelling-house 
with  the  appurtenances,  situate  in  the  manor  of  Newcastle  under 
Lyme  in  the  county  of  Stafford,  belonging  to  and  supporting  which 
said  messuage  or  dwelling-house,  before  and  at  the  times  aforesaid, 
there  were  certain  foundations  which  plaintiff  of  right  had  enjoyed 
and  was  at  the  times  aforesaid  enjoying,  and  still  ought  to  enjoy, 
for  the  support  of  the  said  messuage  or  dwelling-house,  without 
[  *702  ]       hindrance  or  disturbance.     And  that,  before  and  at  *the  time  of 

(1)  See  Duke  of  BticcleucJi  v.  IVake-  561,  52  L.  J.  Q.  B.  290  (affd.  9  App. 
field  (1870)  L.  R.  4  H.  L.  377  at  p.  399 ;  Oas.  286,  53  L.  J.  Q.  B.  257).-^.  G.  P. 
Pell  V.  Love  (1883)  10  Q.  B.  Div.  547, 
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the  committing  «&c.,  a  certain  other  messuage  or  dwelling-house 
with  the  appurtenances,  situate  in  the  manor  and  county  aforesaid, 
was  in  the  possession  and  occupation  of  a  certain  person,  to  wit  one 
John  Hilton,  as  tenant  thereof  to  plaintiff,  the  reversion  thereof 
then  and  still  belonging  to  plaintiff,  and  belonging  to  and  supporting 
which  last  mentioned  messuage  or  dwelling-house,  before  and  at 
the  times  aforesaid,  there  were  also  certain  foundations,  which 
plaintiff  for  himself  and  his  tenants  of  the  same  messuage  or 
dwelling-house  of  right  had  enjoyed  &c.  (as  before).    Yet  defendant, 
well  knowing  the  premises,  but  contriving  &c.  to  injure  &c.  the 
plaintiff,  and  to  undermine  the  foundations  of  his  said  messuages 
or  dwelling-houses  with  the  appurtenances,  and  wholly  to  destroy 
the  same,  while  plaintiff  was  so  possessed  of  the  said  first  mentioned 
messuage  or  dwelling-house  with  the  appurtenances  as  aforesaid, 
and  while  the  said  other  messuage  &c.  with  the  appurtenances  were 
so  in  the  possession  and  occupation  of  the  said  tenant  as  such 
tenant  thereof  to  plaintiff  as  aforesaid,  and  while  plaintiff  was  so 
interested  therein  as  aforesaid,  to  wit  on  &c.  and  on  divers  days 
and  times  between  that  day  and  the  commencement  of  this  suit,  with- 
out the  leave  or  licence  of  plaintiff,  so  wrongfully,  negligently  and 
improperly,  and  without  leaving  any  proper  or  sufficient  support  in 
that  behalf,  worked  certain  mines  under  ground  near  to  the  said 
several  messuages  &c.  with  the  appurtenances,  and  got,  dug  for  and 
moved  the  ores,  minerals  and  other  produce  of  the  said  mines  and 
substrata  there,  near  to  the  said  several  messuages  &c.  with  the 
appurtenances,  that,  by  reason  of  the  premises,  the  said  respective 
foundations  of  the  said  several  messuages  &c.,  with  the  appur- 
tenances then  became  and  were  ^greatly  weakened,  injured  and 
damaged,   undermined  and  rendered   unsafe  and    unstable  and 
incapable  of  supporting  the  said  messuages  &c.  with  the  appur- 
tenances as  they  would  otherwise  have  done ;  insomuch  that,  by 
reason  thereof,  the  said  several  messuages  &c.,  with  the  appur- 
tenances, cracked,  sank  in,  and  are  in  danger  of  falling  down  and 
being  wholly  destroyed :  by  means  of  all  which  premises  the  said 
several  messuages  &c.  with  the  appurtenances  have  become  and  are 
of  much  less  value  to  plaintiff  than  the  same  were  and  otherwise 
would  have  been,  and  plaintiff  hath  been  and  is  greatly  prejudiced 
&c.  in  his  reversionary  estate  and  interest  of  and  in   the  said 
messuage  &c.  with  the  appurtenances  so  in  the  possession  and 
occupation  of  the  said  John  Hilton  as  tenant  thereof  as  aforesaid. 
Pleas  1.     Not  guilty.     Issue  thereon. 


HiLTOIf 

r. 

Earl 
Gbakville. 


[  •703  ] 
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Hilton  2.  That,  at  the  times  when  &c.,  plainti£f  of  right  had  not  enjoyed. 

Earl        nor  did  enjoy  &c.,  any  such  foundation  &c.,  for  the  support  &c., 
BANviLLE.    ^iIjJjq^ij  hindrance  &c.,  in  manner  and  form  &c. ;  conclusion  to  the 
country.    Issue  thereon. 

8.  As  to  the  alleged  grievances,  so  far  as  they  relate  to,  or  have 

been  occasioned  by,  the  defendant  having,  without  leaving  proper 

and  sufficient  support  in  that  behalf,  worked  the  said  mines  under 

ground  near  to  the  said  several  messuages  &c.,  and  having  dug  for, 

got  and  moved  the  ores,  minerals  and  other  produce  &c.  there,  near 

to  the  said  messuages  &c. :  That  the  said  messuages  &c.  with  the 

appurtenances,  in  the  declaration  mentioned,  always  have  been,  and 

are,  situate  in  the  townships  of  Shulton  and  Hanley,  in  the  county 

aforesaid,  and,  at  the  said  several  times  when  &c.,  in  the  declaration 

[  •704  ]      mentioned,  and  from  time  whereof  &c.,  and  thence  hitherto,  ♦have 

been,  and  still  are,  within,  and  part  and  parcel  of,  the  said  manor 

or  lordship  of  Newcastle  under  Lyme  in  the  county  of  Stafford ; 

and  that  the  said  townships  during  all  the  time  aforesaid  have  been, 

and  still  are,  within  the  said  manor  or  lordship.     And  that,  before 

the  said  several  times  when  &c.,  and  also  before  and  at  the  time 

of  the  making  of  the  indenture  in  this  plea  after  mentioned,  to  wit 

on  12th  October,  a.d.  1889,  our  sovereign  lady  Queen  Victoria  was 

seised  in  demesne  as  of  fee,  in  right  of  her  said  Majesty's  Duchy  of 

Lancaster,  of  and  in  the  said  manor  or  lordship  of  Newcastle  under 

Lyme,  and  of  and  in  the  collieries,  mines,  seams  and  veins  of  coal, 

and  veins  or  beds  of  ironstone  and  other  ores  and  minerals  situate, 

lying  and  being  within  the  said  manor  or  lordship ;  and  that  her 

said  Majesty,  and  all  those  whose  estate  she  then  had  of  and  in  the 

said  manor  or  lordship,  and  of  and  in  the  said  collieries,  mines,  <&c., 

for  the  time  being,  and  her  and  their  tenants  and  farmers,  occupiers 

of  the  said  collieries,  mines,  &c.,  and  all  those  persons  respectively 

to  whom  from  time  to  time  her  said  Majesty,  or  those  whose  estate 

she  had  as  aforesaid,  have  granted  license  and  liberty  to  work, 

search  for,  win,  get  and  bring  up  the  said  collieries,  mines,  &c., 

from  time  whereof  &c.,  have  been  used  and  accustomed  of  right, 

and  of  right  ought  to  have  been  used  and  accustomed,  and  they  still 

of  right  ought  to  be  used  and  accustomed,  to  get,  win  and  work  the 

said  collieries,  mines,  &c.,  under  any  messuages  or  dwelling-houses, 

buildings  and  lands,  part  and  parcel  of  the  said  manor  or  lordship, 

and  within  the  townships  aforesaid,  or  either  of  them,  and  then  and 

there,  for  the  purpose  of  getting,  winning  and  working  the  said 

I  •Tos  ]       collieries,  mines,  &c.,  to  dig  and  make  under  ground  all  *8uch 
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mines,  pits,  shafts,  holes  and  levels  under  the  said  messuages  or 
dwelling-houses,  buildings  and  lands,  or  any  part  thereof,  as  might 
from  time  to  time  be  expedient  and  necessary  for  that  purpose,  and 
out  of  the  said  mines,  pits,  shafts,  holes  and  levels,  so  dug  and 
made  as  aforesaid,  to  raise,  dig,  get  and  move  the  coals,  ironstone 
and  other  minerals  there  found,  and  the  same,  when  so  raised,  dug, 
got  and  moved  from  and  out  of  the  said  mines,  pits,  &c.,  to  carry 
away  and  convert  to  her  and  their  own  use,  doing  no  more  than 
necessary  for  the  purpose  aforesaid,  and  making  and  paying  to 
the  respective  tenants  and  occupiers  of  the  surface  of  any  lands 
damaged  thereby  a  reasonable  compensation  and  satisfaction,  when 
demanded,  for  and  in  respect  of  the  user  of  the  surface  of  such 
lands  in  and  about  the  getting,  winning  and  working  of  the  said 
collieries,  mines,  &c.,  and  for  and  in  respect  of  any  damage  from 
time  to  time  occasioned,  or  to  be  occasioned,  to  the  surface  of  the 
said  lands,  by  any  thing  done  upon  the  said  surface  in  and  about  the 
getting,  winning  and  working  the  said  collieries,  mines,  &c.,  but  with- 
out making  compensation  or  satisfaction  for  or  in  respect  of  the  said 
surface  on  any  other  account,  and  without  making  compensation  or 
satisfaction  for  any  damage  occasioned,  or  to  be  occasioned,  to  any 
messuages,  dwelling-houses  or  other  buildings  within,  and  part  and 
parcel  of,  the  said  manor  or  lordship,  by  or  for  the  purpose  of  the 
getting,  winning  and  working  the  said  collieries,  mines,  &c. 

The  plea  then  averred  that  her  Majesty,  being  so  seised,  before 
the  times  when  &c.,  to  wit  on  12th  October,  1889,  by  indenture 
sealed  with  her  seal  of  her  said  Duchy  of  Lancaster,  and  made 
between  herself  of  the  one  part  and  defendant  of  the  other  part, 
and  in  *due  manner  enrolled  of  record  in  the  office  of  the  Auditor 
of  the  said  Duchy  of  Lancaster  at  Westminster,  did  grant  and 
demise  to  defendant,  his  executors,  administrators  and  assigns,  all 
those  collieries  or  mines,  &c.,  of  coal,  called  &c.,  situate,  lying  and 
being  within  the  said  several  liberties,  townships  or  villages  of  Shulton 
and  Hanley  within  the  said  manor  or  lordship  of  Newcastle  under 
Lyme,  parcel  of  the  possessions  of  her  Majesty's  said  Duchy  in  the 
county  of  Stafford,  and  all  other  mines  &c.  of  coal  belonging  to  her 
Majesty  within  the  liberties  &c.  aforesaid,  with  full  liberty  &c.  to 
and  for  defendant,  his  executors,  <tc.,  to  dig,  search  for,  discover, 
win  and  get  the  mines,  veins  and  seams  of  coal  within  the  said 
liberties  <tc.,  parcel  of  the  said  manor  <tc.,  and  to  take,  carry  away 
and  convert  the  same  &c.,  and,  for  the  more  effectually  draining, 
getting,  winning  and  working  &c.,  to  dig  and  sink  pits  &c.,  and  to 
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do  all  other  acts,  matters  and  things  which  should  be  necessary  and 
expedient  for  the  several  purposes  aforesaid,  within  any  part  or 
parts  of  the  said  liberties,  townships  or  villages,  in  as  large,  ample 
and  beneficial  a  manner  as  the  said  Queen's  Majesty,  her  heirs,  &c., 
might  or  could  have  done  if  that  indenture  had  not  been  made : 
liahenduvi  to  defendant,  his  executors,  &c.,  from  the  29th  September 
next  preceding  the  day  of  the  date  of  that  indenture  for  thirty-one 
years  from  thence  next  &c.    By  virtue  of  which  several  premises, 
defendant  entered  and  became  possessed  &c.    And  that,  by  virtue 
of  the  indenture,  and  in  exercise  of  the  rights  &c.  thereby  conferred, 
afterwards,  and  after  the  making  of  the  indenture,  and  during  the 
term  &c.,  to  wit  on  &c.,  defendant  got,  won  and  worked  certain 
mines  &c.,  in  the  said  indenture  mentioned  and  thereby  ^granted  &c. 
as  aforesaid,  and  situate  near  to  the  said  messuages  &c.  of  the 
plaintiff,  and  within  the  liberties,  townships  or  villages  aforesaid, 
and  within  the  manor  or  lordship  aforesaid,  and  then,  for  the 
purpose  of  getting,  winning  and  working  the  said  mines,  seams  and 
veins  of  coal  &c.,  dug  and  made  under  ground  certain  mines,  pits, 
shafts,  holes  and  levels  under  certain  lands,  being  part  and  parcel 
of  the  said  manor  or  lordship,  and  situate  within  the  said  town- 
ships, and  near  to  the*  said  messuages  or  dwelling-houses  of  the 
plaintiff  with  the  appurtenances ;  the  same  mines,  pits,  &c.,  being 
expedient  and  necessary  for  that  purpose ;  and  then  dug,  got  and 
moved  from  out  of  the  said  mines,  pits,  &c.,  certain  large  quantities 
of  coal  &c.,  by  the  said  indenture  also  granted ;  which  said  digging 
and  making  &c.,  and  digging,  getting  and  moving   &c.,  is  the 
working  of   mines  and    digging  &c.   without  leaving  proper  or 
suf&cient  support  &c.,  in  the  declaration  mentioned :  Whereby,  and 
by  means  and  reason  of  the  premises  in  this  plea  aforesaid,  the 
respective  foundations  of  the  said  several  messuages  Jcc.  of  the 
plaintiff  unavoidably  became  and  were  a  little  weakened,  injured, 
damaged,  undermined  and  rendered  a  little  unsafe,  unstable  and 
incapable  of  supporting  the  said  messuages  &c.,  as  they  otherwise 
would  have  done,  and  the  said  messuages  &c,  unavoidably  a  little 
cracked,  sunk  in,  and  were  in  danger  of  falling  and  being  destroyed, 
in  manner  and  form  &c. ;  defendants,  on  the  said  occasions,  or  any 
of  them,  in  this  plea  aforesaid,  doing  no  more  than  was  necessary 
for  the    several  purposes  aforesaid,  and  doing  no  unnecessary 
damage  to  plaintiff.    Verification. 

Beplication  to  plea  3.    As  to  the  grievances  therein  ^mentioned 
with  respect  to  the  first  mentioned  messuage  &q.,  denial  of  the 
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prescription  :  conclusion  to  the  country.  As  to  the  messuage  &c. 
secondlj  mentioned,  that,  before  the  committing  &c.,  and  before 
the  making  of  the  said  indenture,  to  wit  15th  July,  1807,  George  III. 
was  Beised  in  fee  of  the  Duchy,  and,  in  right  thereof,  of  the  manor 
and  minerals :  that  the  tenements  after  mentioned  were  within, 
and  parcel  and  customary  tenements  of,  the  manor,  and  demisable 
by  copy  of  court  roll  in  fee  at  the  will  of  the  lord,  according  to  the 
custom  of  the  manor:  that,  before  the  committing  &c.,  or  the 
making,  to  wit  &c.,  at  a  special  court  baron,  held  on  &c.,  George  III., 
being  so  seised  &c.,  granted  the  messuage  &c.,  with  all  outbuildings, 
ways  &c.,  easements  and  appurtenances  &c.,  to  plaintiff  in  fee,  to 
bold  at  the  will  &c.,  according  to  the  custom  of  the  manor,  by  the 
rents  and  services  thereof  due  and  of  right  accustomed ;  by  virtue 
of  which  grant  plaintiff,  before  the  making  &c.,  entered  and  was 
seised  &c.,  and  so  continued  until  the  committing  &c. ;  and  that, 
I>efore  and  at  the  time  of  the  grant,  the  said  dwelling-house  was 
supported  by  the  said  foundations,  and  had  no  others,  and  they 
were  part  and  parcel  of  the  manor,  and  were  necessary  to  the 
support,  habitation  and  enjoyment  of  the  said  messuage  &c.,  so 
that  without  the  same  it  could  not  stand  or  be  used,  inhabited  or 
enjoyed  &c.,  and  they  continued  so  necessary  dc,  until  and  at  the 
times  of  the  committing  &c. ;  and  by  reason  thereof  plaintiff  and 
his  tenants  &c.,  during  all  the  times  &c.,  had  enjoyed,  and  of  right 
ought  &c.,  as  in  the  declaration  mentioned.  The  replication  then 
averred  entry  of  John  Hilton  as  tenant  to  plaintiff  after  the  grant; 
descent  of  the  Duchy,  manor,  &c.,  from  George  III.  to  the  Queen  as 
heiress  *of  William  IV. ;  and  that  defendant,  claiming  by  colour  of  a 
certain  surrender  pretended  to  have  been  made  by  plaintiff,  whereas 
nothing  passed  thereby,  committed  the  grievances  &c.    Verification, 

Rejoinder.  As  to  the  prescription,  similiter.  To  the  replication 
as  to  the  second  messuage,  a  special  demurrer  (i).  The  plaintiff 
joined  in  demurrer. 

Plea  4,  stating,  as  to  the  grievances  mentioned  in  plea  3,  that  the 
messuages  were  within  the  township  &c.,  and  immemorially  parcel 
of  the  manor  &c. ;  that  the  townships  were  immemorially  parcel 
of  the  manor ;  and  that  the  lord  for  the  time  being  had  imme- 
morially been  seised  in  fee  of  the  collieries,  mines  &c.,  within  the 
manor.  It  then  set  forth  an  immemorial  custom  within  the  manor 
that  the  lord  for  the  time  being,  and  his  tenants  &c.,  occupiers  &c.. 
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and  all  those  to  whom  the  lord^had  granted  license  &c.,  have  been 
used  &c. ;  in  the  same  terms  as  those  of  the  prescription  in  plea  3. 
The  plea  then  stated  that  the  Queen,  being  in  right  of  her  Duchy 
&c,  lady  of  the  manor,  and  seised  &C.,  by  indenture  &c.,  granted 
and  demised  &c.,  the  rest  of  the  averments  were  like  those  in  plea  3. 
Verification. 

Replication,  in  the  same  form,  mutatis  mutandis,  as  to  the  two 
messuages,  with  the  replication  to  plea  8. 

Rejoinder.  As  to  the  custom,  similiter.  As  to  the  second 
messuage,  that,  according  to  the  custom  of  the  manor,  the  tene- 
ments in  the  replication  mentioned  as  granted  to  plaintiff  have 
been  immemorially  demised  by  copy  of  court  roll,  subject  to  the 
custom  in  the  fourth  plea  mentioned,  and  that  the  last  mentioned 
messuage  &c.  were  granted  to  plaintiff  by  George  III.  subject 
thereto. 

Special  demurrer,  on  grounds  which  it  is  unnecessarj'  to  stale. 
Joinder. 

Pleas  5  and  6  stated  the  defendant  to  be  occupier  of  the  mines 
&c.  under  the  townships  and  within  the  manor,  and  alleged,  respec- 
tively, a  forty  and  a  twenty  years'  prescription  in  the  occupiers,  to 
the  same  effect  as  the  prescription  in  plea  3.  Issues  were  tendered 
and  joined  on  the  prescriptions  respectively. 

The  demurrers  were  argued  in  this  vacation  (i). 

Each  party  having  demurred,  Kelly,  for  the  plaintiff,  claimed  the 
right  to  begin.     Erie,  contra,  cited  Earl  of  Falmouth  v.  Thomas  (2). 

Lord  Denman,  Ch.  J. : 

It  is  understood  to  be  the  practice  that  the  party  first  demurring 
begins. 

Erie,  for  the  defendant : 
The  replication  gives  no  legal  answer  to  the  third  or  the  fourth 
plea.  The  fact  introduced  by  the  replication,  that  the  tenements  are 
held  by  copy  of  the  court  roll,  makes  no  difference ;  the  prescription 
or  custom,  if  valid,  would  attach  as  well  on  copyhold  as  on  custo- 
mary freehold,  which,  if  the  plea  only  were  looked  at,  these 
tenements    would    appear    to    be :      Follet  v.    Troake  (3).     (The 


(1)  February  5th.  Before  Lord 
Denman,  Ch.  J.,  Patteson,  Coleridge 
and  Wightman,  JJ. 

{2)  38  E.  E.  584   (3  Tyr.  26,  where 


this  point  is  mentioned  in  the  maiginal 
note).     S.    C.    (but    the    point    not 
observed  upon),  1  Cr.  &  M.  89. 
(3)  2  Ld.  Bay.  1186. 
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farther  argument  as  to  the  replication  is  omitted,  the  judgment 
having  turned  upon  the  pleas  only.)  The  question  then  is, 
whether  pleas  3  and  4  state  a  good  prescription  and  custom ; 
whether  the  ownership  of  th^  surface  can  lawfully  be  ^rnade 
subservient  to  the  ownership  of  the  minerals  in  the  manner  stated 
on  these  pleadings.  The  plaintiff  declares  himself  to  be  injured  by 
losing  the  soil,  which  support  he  entitles  himself  to  by  his  posses- 
sion of,  or  reversionary  interest  in,  certain  houses.  But  that  would 
not  entitle  him  to  claim  support  for  his  house  from  the  adjoining 
land,  unless  it  was  shown  that  he  had  enjoyed  such  support  for  a 
time  long  enough  to  raise  presumption  of  a  grant  from  the  land- 
owner against  whom  he  claimed :  Partridge  v.  Scott  (i),  JVi/att  v. 
Harrison  (2).  Those  cases  show  that  the  owner  of  a  house  has  at 
least  no  better  right  in  this  respect  than  the  owner  of  mere  surface. 
The  justification  here  is  limited  by  the  introductory  parts  of  the 
third  and  fourth  pleas,  so  as  not  to  include  any  charge  of  negligence 
or  improper  exercise  of  rights  ;  and  the  defendant  claims  to  do,  and 
alleges  that  he  did,  no  more  than  was  necessary  for  the  purposes  of 
the  grant ;  those  pleas,  therefore,  are  not  affected  by  the  decisions 
in  Dodd  v.  Holme  (3)  and  Harris  v.  Ryding  (4).  As  to  the  particular 
pleas :  the  prescription  stated  in  the  third  plea  is  not  unreasonable. 
If  a  party  having  two  houses,  and  carrying  on  an  offensive  trade  in 
one,  sold  the  other  with  notice  of  the  trade  being  so  exercised,  the 
purchaser  could  not  bring  an  action  for  the  nuisance.  So,  here ;  it 
may  be  assumed  that  the  surface  and  the  mines  were  once  in  the 
same  proprietor ;  the  surface  might  be  of  small  value,  the  mines 
very  valuable  ;  is  it  unreasonable  that  the  owner,  parting  with  the 
surface,  should  stipulate  that  the  enjoyment  should  be  subservient 
to  all  his  mining  rights ;  "^that  the  surface,  if  damaged,  should  be 
paid  for,  but  that  the  tenant,  if  he  chose  to  build,  must  do  so  at  his 
peril,  and  should  not,  by  building,  establish  a  right  to  stop  the 
working  of  important  mines  under  his  tenement  ?  The  cases  where 
a  prescription  or  custom  has  been  held  bad,  as  tending  to  destroy 
the  whole  subject-matter,  do  not  apply  here,  as  far,  at  least,  as  the 
surface  is  affected.  The  claim  is  only  to  do  a  temporary  surface 
damage ;  the  ground  may  sink,  but,  when  it  has  settled,  the  surface 
right  may  be  resumed. 
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(Lord  Dbnman,  Ch.  J. :  The  surface  will  be  gone.) 
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A  surface  will  remain,  though  not  exactly  the  same.  Prescriptions 
to  exercise  rights  like  those  claimed  here  have  been  held  maintein- 
able  if  sufficiently  grounded  in  point  of  fact.  In  Lord  PeUiam  t. 
Pickersgill  (i)  the  alleged  right  of  an  individual  to  take  toll  on  a 
public  highway  was  held  good  in  law,  it  appearing  that  the  soil  and 
tolls  were  both  formerly  vested  in  the  Crown,  so  that  the  Crown 
might  be  supposed  to  have  given  the  right  of  passage  in  considera- 
tion of  the  toll.  In  Bourne  v.  Taylor  (2)  a  plea  alleging  in  the  lord 
of  a  manor  the  liberty  of  boring  for  coal  under  copyhold  land  during 
the  copyholder's  estate  was  held  valid ;  and  in  Paddock  v.  ForrtMier  (3) 
the  prescriptive  right,  in  this  very  manor,  to  mine  under  lands 
parcel  of  the  manor,  making  compensation  for  surface  damage,  was 
pleaded,  and  not  contested  in  point  of  law.  A  similar  right,  under 
an  express  grant,  was  treated  as  good  in  The  Earl  of  Cardigan  v. 
Armituge{4).  It  will  be  contended  that  the  supposed  prescription, 
in  the  third  plea,  amounts  really  to  a  custom,  and  should  have  been 
pleaded  accordingly.  But  the  averments  merely  show  that  the 
plaintiff  holds  a  ^customary  freehold,  over  which  the  defendant 
claims  a  dominion  by  prescriptive  right. 

As  to  the  fourth  plea:  the  allegation  of  custom  has  as  much 
certainty  as  the  subject-matter  admits  of :  and  the  custom,  if  it 
can  have  had  a  reasonable  origin,  is  not  rendered  unreasonable  by 
subsequent  events.  A  custom  rests  on  the  supposition  of  an  agree- 
ment ;  and  that  may  be  presumed  here  to  have  existed  from  time 
immemorial.  It  may  be  inferred,  as  Tindal,  Ch.  J.  points  out  in 
Tyson  v.  Smith  (6),  from  the  probable  state  of  things  when  the 
practice  originated:  the  occasion  which  existed  for  the  license 
claimed  by  the  one  party,  and  the  benefit  which  the  other  might 
derive  from  acquiescing  in  it.  His  Lordship  there  says  (6) :  "  The 
custom,  in  fact,  comes  at  last  to  an  agreement,  which  has  been 
evidenced  by  such  repeated  acts  of  assent  on  both  sides  from 
the  earliest  times,  beginning  before  time  of  memory  and  continuing 
down  to  our  own  times,  that  it  has  become  the  law  of  the  particular 
place."  That  applies  to  the  present  case:  and  it  must  be  presumed 
that  every  one  building  on  this  land  had  notice  of  the  law  so  intro- 
duced by  general  assent.  Bateson  v.  Green  (7)  is  a  strong  authority 
for  the  defendant.      There  the  plaintiff  was  clearly  entitled  to 

348,  see  p.  355  (1  T.  R. 


(1)  1  R.  R 
660,  667). 

(2)  10  R.  R.  267  (10  East,  189). 

(3)  60  R.  R.  634  (3  Man.  & 
903). 


(4)  26  R.  R.  313  (2  B.  &  0.  197). 

(5)  48  R.  R.  539  (9  Ad.  &  El.  406). 

(6)  48  R.  R.  953  (9  Ad.  &  El.  425). 

(7)  53  R.  R.  99  (5  T.  R.  411), 
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common  of  pastare  within  a  manor;  but,  it  appearing  in  point 
of  fact  that  the  lord  had  always  exercised  a  privilege  withoat  limit 
of  digging  for  clay  in  the  common  lands,  the  Court  held  that  the 
lord*s  right  must  prevail,  though  it  followed  that  enough  pasture 
was  not  left  for  the  commoners.  Buller,  J.  said  there :  '*  Where 
there  are  two  distinct  rights,  claimed  *by  different  parties,  which 
encroach  on  each  other  in  the  enjoyment  of  them,  the  question  is, 
which  of  the  two  rights  is  subservient  to  the  other."  "  In  general, 
one  would  say,  that  the  lord's  is  the  superior  right,  because  the 
property  of  the  soil  is  in  him:  but  if  the  custom,  established  by 
evidence,  show  that  it  is  subservient  to  the  commoners/,  then  he 
cannot  use  the  common  beyond  that  extent ;  otherwise  he  subjects 
himself  to  an  action  for  the  excess.  But  here  the  evidence  shows, 
that  the  commoners*  right  to  the  enjoyment  of  the  common  has 
always  been  subservient  to  the  lord's."  In  Clarksonw.  Woodhouse  (i) 
tenants  of  a  manor  had  common  of  turbary  and  of  pasture  in  right 
of  their  ancient  messuages ;  and  the  lord  alleged  a  custom  for  the 
owners  of  such  messuages  to  have  portions  of  the  waste  assigned  to 
them  for  getting  turves,  and  for  the  lord,  after  such  portions  had 
been  cleared,  to  have  the  ground  free  from  common ;  and  this  was 
alleged  to  be  unreasonable,  because  it  tended  to  destroy  the  right 
claimed  by  the  commoners,  and  was  repugnant  to  it.  But  the  Court 
held  it  good  ;  Lord  Mansfield  saying  :  ''  This  is  a  qualification  of 
the  right ;  suppose  it  introduced  at  the  same  time  with  the  grant, 
the  grantor  might  qualify  it  in  any  way." 
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(CoLEBiDGE,  J. :  The  judgment  there  does  not  go  the  length  of 
that  in  Bateson  v.  Green  (2)  in  sanctioning  an  actual  destruction  of 
the  common.) 


In  Folkard  v.  Hemmett  (3),  where,  in  an  action  for  disturbance  of 
common,  the  defendant  relied  upon  a  grant  of  soil  by  the  lord,  with 
consent  of  the  homage,  for  the  purpose  of  building,  De  *6bby,  Ch.  J. 
assumed  the  possibility  that  the  lord  might  originally  have  reserved 
the  right  to  make  such  grants. 


[  •^is  ] 


(CoLBBiDOB,  J. :  Suppose  an  agreement  in  fact  between  the  lord 
and  tenant,  that  the  tenant  may  build  on  the  land,  the  lord 
reserving  to  himself  the  right  to  dig  mines  under  the  buildings.     If 


(1)  5  T.  B.  412,  note  (a)  to  Bateson 
T.  Green;  8.  C.  3  Doug.  189. 

(2)  53iLE.99(5T.  B.  411). 


(3)  53    B.    B.    103    (5  T.  B.   417, 
note  (a)  to  Baieeon  ▼.  Oreen), 
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that  is  inconsistent  with  their  safety,  is  not  the  reservation  repugnant 
to  the  grant  ?) 

The  parties  might  agree  that  the  lord  should  reserve  such  a  right. 
In  Place  v.  Jackson  (i)  the  right  to  common  of  pasture  awarded 
under  an  Inclosure  Act  was  held  subservient  to  the  lord's  manorial 
right  of  digging  stone,  though  his  exercise  of  it  necessarily  destroyed 
the  pasture  for  a  time.  In  Broadhent  v.  Wxlks  (2),  in  the  Court  of 
Common  Pleas,  though  the  alleged  custom  (for  the  lord,  when 
sinking  coal  pits,  to  throw  and  place  the  rubbish  on  the  land  near 
to  such  pits,  being  customary  tenement  &c.,  there  to  remain,)  was 
held  bad,  yet  Willes,  Ch.  J.  in  delivering  judgment  said :  "  The 
objection  that  this  custom  is  only  beneficial  to  the  lord,  and  greatly 
prejudicial  to  the  tenants,  is,  we  think,  of  no  weight ;  for  it  might 
have  a  reasonable  commencement  notwithstanding,  for  the  lord 
might  take  less  for  the  land  on  the  account  of  this  disadvantage  to 
his  tenant."  A  custom  for  the  lord  to  enclose  without  restriction 
parcels  of  the  waste  over  which  customary  tenants  of  the  manor  had 
right  of  common  was  held,  in  Arlctt  v.  Ellis  (3),  to  be  illegal ;  but 
there  it  was  taken  as  established  that  a  right  of  common  existed  to 
which  the  alleged  custom  for  the  lord  to  enclose  would  be  repugnant. 
And  Bayley,  J.  distinguished  the  case  from  BaUson  v.  Green  {^), 
saying  that,  in  the  case  then  before  the  *Court,  **  the  right  claimed "'' 
was  **  to  sever  and  take  away  permanently  from  the  common  a 
beneficial  part  of  it,  so  as  to  deprive  the  commoner  of  any  power  or 
right  over  that  part ;  "  that,  in  Bateson  v.  Green  (4),  the  immemorial 
usage  to  dig  was  deemed  evidence  for  the  lord  that  "  when  he 
granted  out  the  right  of  common  to  the  commoners  he  reserved  to 
himself  the  right  of  digging  clay: "  and  his  Lordship  added:  '*It 
frequently  happens  that  land,  besides  the  support  which  it  yields 
for  the  food  of  man  or  of  cattle  has  within  it  some  valuable  product, 
as  marl  or  limestone,  which  it  is  desirable  for  the  owner  of  the 
waste  to  obtain ;  and  it  is  not  unreasonable  that  the  lord  of  a 
manor,  when  he  grants  rights  on  that  land,  should  reserve  to 
himself  the  right  of  taking  such  marl  or  limestone.  But  when  he 
takes  them,  he  does  not  permanently  deprive  the  commoners  of 
that  benefit  which  they  are  entitled  to  derive  from  the  surface  of 
that  part  of  the  land  from  which  the  marl  or  limestone  is  so  taken. 
A  case  of  that  sort  is  distinguishable  from  the  present,  because  the 

(1)  4  Dowl.  &  By.  318.  (3)  31  R.  B.  214  (7  B.  &  C.  346). 

(2)  Willes,    360.      See    Viayi'm    v.  (4)  53  B.  B,  99  (0  T.  R.  411). 
Curly f  uuttt  p.  527. 
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lord  still  leaves  for  the  benefit  of  the  commoner  something  capable       Hilton 
of  yielding  food  for  his  cattle.     The  user  of  the  privilege  by  the        earl 
lord  from  time  to  time  is  evidence  to  show  that  he  reserved  that    Gbanvillk 
right  to  himself ;  and  the  nature  of  the  substance  which  is  taken 
from  the  earth  shows  that  such  reservation  was  not  unreasonable." 
Here  the  destruction  is  not  necessarily  permanent ;  and  the  reserva- 
tion is  not  unreasonable,  nor  repugnant  to  such  rights  as  the  lord 
may  be  supposed  to  have  granted. 

(CoLBRiDOB,  J. :  You  say  that  the  lord  gave  leave  to  build  a 
house,  but  *reserved  the  right  of  pulling  it  down  again.)  [  '^^^  ] 

He  might.  The  grant  may  have  been  made  subordinate  to  the 
mining  right.  He  may  have  said,  ''  take  the  surface,  and  cultivate 
it ;  or  build  upon  it,  but  at  your  peril."  The  right  of  bounding 
(discussed  in  Doe  d.  Earl  oj  Falmouth  v.  Alderson  (i) )  is  not  a  less 
encroachment  on  the  other  rights  in  the  soil  than  this. 

(WiGHTMAN,  J. :  There  is  a  case  on  that  subject  now  depending  (2).) 

The  Queen  is  entitled  by  the  prerogative  to  all  mines  of  gold  and 
silver  within  the  realm ;  and,  if  they  be  in  the  land  of  a  subject, 
she  (as  was  laid  down  in  The  Case  of  Mines  (3) )  has  **  liberty  to  dig 
and  carry  away  the  ores  thereof,  and  with  other  such  incidents 
thereto  as  are  necessary  to  be  used  for  the  getting  of  the  ore." 
These  rights  of  ownership  are  subservient  to  the  mining  right  by  the 
common  law.  Many  of  the  old  cases  as  to  customs  and  prescrip- 
tions are  collected  in  Hix  v.  Gardiner  (4).  The  judgment  of  the 
Exchequer  Chamber  in  Tyson  v.  Smith  (5)  refers  to  Mille  v.  Benet  (6), 
as  showing  that  a  custom  **  that  the  commoner  cannot  turn  in  his 
cattle  until  the  lord  has  put  in  his  own,  is  clearly  bad ;  for  it  is 
injurious  to  the  multitude,  and  beneficial  only  to  the  lord."  But 
the  reason  is  not  so  stated  in  the  Year  Book. 

The  preceding  argument  applies  to  the  pleas  taken  alone :  but,  if 
the  replication,  showing  that  the  tenements  claimed  by  the  plaintiff 
as  reversioner  are  copyhold  of  the  manor,  may  be  taken  into  con- 
sideration, it  makes  the  case  stronger  for  the  defendant,  because  a 
copyholder  ♦has  no  right  to  build  on  the  land  :  or,  even  if  he  can,       [  *''^1S] 


[1)  Note  to  the  case  of  Vice  v. 
Thomas,  by  Smirke,  18-13.  Page  39. 
S.  C.  45  B.  E.  303  (1  M.  &  W.  210; 
Tyr.  &  Gr.  o4y). 

(2)  Boyers  v.  BretUon,  10  Q.  B.  26. 


(3)  Plowd.  310,  336. 

(4)  2  Bulst.  195. 

(5)  48  B.  B.  551  (9  Ad.  &  El.  422). 

(6)  Year  B.  Tiiu.  2  Hen.  IV.  24  B. 
pi.  20. 
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he  must  not  do  so  to  the  lord's  prejudice ;  and  the  house,  if  built, 
is  subject  to  all  the  manorial  customs  :  Gilb.  Ten.  805,  and  note  (c) 
by  Watkins  (i). 

It  will  further  be  contended  that  the  demise,  as  stated  in  the 
pleas,  does  not  appear  to  have  been  made  according  to  1  stat.  1  Ann. 
c.  7,  s.  5  (2).  But  this,  if  it  be  a  defect,  is  cured  by  the  plaintiff's 
pleading  over  :  Bishop  of  London  v.  Mercers'  Company  (3),  Fletcher  v. 
Pogson  (4).  The  demise  would  at  all  events  be  good  during  the  life 
of  the  Queen. 

Kelly,  contra  : 

The  question  is,  whether  the  Grown  or  its  grantee  may  exercise 
mining  rights  in  this  manor  by  injuring  the  foundations  of  dwelling- 
houses  without  notice  or  compensation  ;    and  that,  as  to  houses 
admitted  to  be  immemorial.     It  is  indeed  alleged,  as  a  custom  of 
prescription,  that  the  lord  or  grantee  may  mine  under  dwelling- 
houses.     If  any  such  custom  or  prescription  could  exist,  it  mast  be 
taken   as  implied   that  the   parties  mining  should   leave  pillars 
capable  of  supporting  any  habitations  above  ;  which  is  often  done. 
But,  on  the  authorities,  a  custom  or  prescription  like  this  must  be 
void,  because  it  destroys  the  subject-matter  of  tenure,  and  because 
it  tends  to  a  common  nuisance.     The  origin  of  valid  customs  is 
traced  in  Le  Case  de  Tanisti-y  (6).     Such  a  custom  as  this  can  never 
have  been  introduced,  in  the  manner  there  pointed  out,  by  approba- 
tion and  consent  of  the  people,  and  repeated  use.     Nor  has  it  the 
properties  *stated  there,  (and  admitted  in  Tyson  v.  Smith  (e) )  to  be 
inseparable  from  a  good  custom  ;  it  cannot  have  had  a  reasonable 
commencement,   or  continuance  without  interruption  from  time 
immemorial ;  nor  is  it  certain.     And  it  has  the  character,  ascribed 
to  bad  customs  in  Le  Case  de  Tanistry  (7),  of  being  injurious  to  the 
multitude  and  prejudicial   to  the  commonwealth,  and   therefore 
probably  commenced  in  extortion  and  oppression.      Brocu/hentv, 
JVilks  (8)  decides  the  present  case ;  and  the  custom  pleaded  here  is 
more  objectionable  than  the  custom  there  held  void.     In  Badger  v. 
Ford  (9)  this  Court  refused  to  presume,  from  evidence  of  usage,  that 
the  lord  of  a  manor  had  originally  reserved  to  himself  a  power  to 

(1)  5th  ed.     And  see  1  Watkins  on  (3)  2  Stra.  925.  931. 
Copyholds,  331,  ch.  8  ;  Doe  d.  Gruhh  v.  (4)  3  B.  &  C.  192. 

The  Earl  of  Burlington,  39  K.  R.  549  (5)  Davys,  28  b.  31  b,  &c. 

(5  B.  &  Ad.  507,  510).  (6)  48  E.  R.  550  (9  Ad.  &  EI.  421). 

(2)  Statutes  of  the  Realm,  1  Anne,  (7)  Davys,  32  b. 
c.  1,  8.  5   (Statutes  Revised,  vol.  i.,  (8)  Willes,  360. 

p.  V66).  (9)  22  R.  R.  331  (3  B.  &  Aid.  lolJ). 
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divest  copyholds  of  their  right  of  common :  that  case  decides  that  a 
custom  for  the  lord  to  annihilate  even  an  incident  of  his  grant 
cannot  legally  exist.  And  Bayley,  J.  says,  in  Arlett  v.  Ellis  (i), 
after  referring  to  Badger  v.  Ford  (2) :  *'  Had  there  been  no  authority, 
I  should  have  thought,  that  wherever  it  is  once  established  that  a 
right  of  common  has  existed  from  time  immemorial,  such  a  privilege 
or  custom  in  the  lord  cannot  by  law  be  supported,  because  it  would 
be  in  destruction  of  that  right  of  common.'*  Arlett  v.  Ellis  (3) 
seems  to  be  the  only  case  in  which  a  distinction  is  drawn  between 
a  partial  injury  to  the  right,  and  a  total  destruction  of  the  subject- 
matter  :  but,  if  the  custom  goes  only  to  the  former  extent,  it  may 
be  presumed  that,  in  consideration  of  it,  a  smaller  price  is  taken 
for  the  tenement ;  whereas,  if  the  claim  by  custom  be  to  make  the 
tenant's  dwelling-house  uninhabitable  at  *the  lord's  pleasure,  the 
presumption  of  such  a  bargain  cannot  be  entertained.  Harris  v. 
lUjdiiKj  (4)  shows  that,  if  the  owner  of  land  grants  it,  reserving  to 
himself  a  right  to  enter  and  dig  for  minerals  under  the  surface,  that 
reservation  does  not  entitle  him  to  dig  without  leaving  proper 
support.  And,  supposing  that  the  right  here  claimed  could  exist 
by  reservation,  the  plea  is  bad  because  it  does  not  aver  that  the 
defendant  and  his  predecessors  have  in  fact  done  damage  to  houses 
in  exercise  of  the  right :  Flight  v.  Thouias  (s). 

If  this  right  be  claimed  by  prescription,  the  lord  cannot  prescribe 
against  his  copyhold  tenant. 
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(CoLERiDOE,  J. :  It  does  not  appear  on  the  pleas  that  the  premises 
are  copyhold. 

Pattbson,  J. :  There  is  nothing  on  the  record  to  show  it,  if  the 
repUcation  is  given  up.) 

Considering  the  tenement  as  a  customary  freehold ;  a  prescrip- 
tion, to  avail  against  the  tenant,  must  be  reasonable.  It  must  be 
supposed  here  to  rest  on  a  grant  made  by  the  plaintiff's  predecessor 
to  the  defendant's ;  and  the  grant  in  question  is  not  likely  to  have 
been  so  made. 

(Patteson,  J. :  It  is  hardly  supposable  unless  the  owner  of  the 
dwdUing-house  was  owner  of  the  mine  also.) 


(1)  31  K.  R.  221  (7  B.  &  C.  365). 
^2)  22  B.  R.  331  (3  B.  &  Aid.  163). 
(3)  31  ii.  B.  214  (7  B.  &  0.  346). 


(4)  52  E.  R.  632  (5  M.  &  W.  60). 

(5)  10  Ad.  &  £1.  590. 
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(Coleridge,  J. :  The  messuages  are  alleged  to  have  been  always 
parcel  of  the  manor.) 

It  is  incredible  that  premises  should  ever  have  been  taken  subject 
to  the  condition  supposed. 

(Patteson,  J. :  The  tenant  may  have  given  much  less  for  the 
land  on  account  of  it.) 

That  answer  cannot  avail  where  the  nature  of  the  reservation  is 
[  •721  ]  repugnant  to  that  of  the  grant.  In  Shepp.  *Touchst.  79,  c.  5,  s.  7, 
it  is  laid  down  that  an  exception  is  void  "  if  the  exception  be  such 
as  it  is  repugnant  to  the  grant,  and  doth  utterly  subvert  it,  and  take 
away  the  fruit  of  it,  as  if  one  grant  a  manor  or  land  to  another, 
excepting  the  profits  thereof ;  or  make  a  feoffment  of  a  close  of 
meadow  or  pasture,  reserving  or  excepting  the  grass  of  it ;  or  grant 
a  manor,  excepting  the  services  ;  these  are  void  exceptions."  On 
the  same  principle,  of  repugnancy,  tenants  of  a  manor  cannot  claim 
common,  as  such,  to  the  entire  exclusion  of  the  lord:  Potter  v. 
North  (1). 

Again,  prescription,  or  a  custom,  to  create  a  nuisance,  is  bad. 
Thus,  "  if  lord  of  a  vill  prescribes  to  have  a  warren  in  all  the  land 
within  the  vill  held  of  him,  this  is  not  good  ;  for  conies  dig  holes 
in  the  land :  "  17  Vin.  Abr.  265,  Prescription  (G),  pi.  4.  And  in 
Dewell  V.  Sanders  (2)  this  Court  agreed,  as  to  a  dove  cote,  that,  ''  if 
it  were  a  common  nuisance,  neither  the  lord  of  the  manor,  nor  the 
parson,  could  erect  a  dove-house  more  than  any  other  freeholder, 
for  none  can  prescribe  to  make  a  common  nuisance ;  for  it  cannot 
have  a  lawful  beginning: "  and  Fowler  v.  Sanders  (3)  was  referred  to. 

As  to  the  cases  cited  for  the  defendant :  in  no  instance  did  the 
right  which  was  held  valid  extend  to  the  total  destruction  of  the 
tenement  subjected  to  it. 

(Patteson,  J.  referred  to  the  case  cited  in  Wyrley  Canal  Company 
V.  Bradley  (4),  "where  the  owner  of  a  house  near  Newcastle,  which 

(1)  1  Ventr.  383.     It  appears  that  (6th  ed.). 
no  judgment  was  given.     According  (2)  Cro.  Jac.  490. 

to  the  report  of  fif.  C,  1  Saund.  350,  (3)  Cro.  Jac.  446. 

the  Court  inclined  to  think  the  pre-  (4)  8  R.  R.  642,  645  (7  East,  S6S, 

scription  good.     See  note  (2),  t6.  353  371,  372). 
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was  undermined  by  a  colliery  of  the  late  Lord  Lonsdale,  and  fell 
down  in  consequence  of  it,  *recovered  damages  against  him.*') 

Xo  report  of  the  case  has  been  found.     A  similar  complaint  was 
stated  in  the  declaration  in  Earl  of  Lonsdale  v.  Littledale  (i) ;  but 
nothing  applicable  to  this  case  was  decided.     In  Lord  Pelham  v. 
Pickersgill  (2)  and  Bourne  v.  Taylor  (3)  the  right  claimed  did  not  go 
to   the  destruction  of  the  subservient  tenement.     In  Paddock  v. 
Forrester  (4)  and  The  Earl  of  Cardigan  v.  Armitage  (5)  it  was  not 
made  a  question  whether  the  prescription  set  up  was  in  its  nature 
legal.    In  Bateson  v.  Green  (6)  the  decision  does  not  go  so  far  as 
the  statement  of  the  law  in  the  marginal  note ;  Lord  Eenyok  said 
only  that,  if  the  lord  had  always  dug  in  the  common  and  taken 
what  clay  he  pleased,  no  action  would  lie  "although  the  commoners 
have  been  abridged  of  their  enjoyment  of  some  part  of  the  common." 
If  the  decision  goes  the  length  of  sanctioning  an  entire  destruction 
of  the  common,  it  is  not  law ;  and  it  is  not  sanctioned  by  the  Court, 
as  going  to  that  extent,  in  Arhtt  v.  Ellis  (7).     Indeed  the  authority 
of     Bateson    v.    Green  (6)     was    treated    as    doubtful     by    Lord 
CoTTENHAM,   L.  C.   in   the   present  case,   Hilton  v.  The  Earl  oj 
Granville  (8)  in  Chancery.     The  partial  diminution  of  the  waste  in 
Clarkson  v.  Woodhouse  (0),  Folkard  v.  Hemmett  (lo)  (where  the  homage 
consented)  and  Place  v.  Jaekson  (ii)  is  very  different  from  an  usage 
wholly  destructive  of  the  very  subject-matter.    (Kelly  then  proceeded 
to  argue  that  the  replication  to  plea  8  was  good,  inasmuch  as  the 
grant  of  *a  house  with  foundations  necessary  to  it  was  an  implied 
contract  by  the  Crown  that  the  grantee  should  enjoy  such  founda- 
tions, and  he  argued  that  the  right  now  asserted  by  the  defendant 
was  in  derogation  from  such  grant,  citing  Harris  v.  Ryding  (12)  and 
Hinchliffe  v.  The  Earl  of  Kinnotd  (13).     He  also  contended  that  the 
rejoinder  to  this  replication  was  bad.     And  that  the  demise  stated 
in  the  pleas  was  void  under  1  stat.  1  Ann.  c.  7,  s.  5.) 

Erie,  in  reply : 
The  main  question  on  which  the  decision  of  this  case  must  turn 


(1)  2  H.  Bl.  267,  299. 

(2)  1  R.  R.  348  (1  T.  R.  660). 

(3)  10  R.  R.  267  (10  East,  189). 

(4)  60  R.  R.  634  (3  Man.  &  G.  903). 
(6)  26  R.  R.  313  (2  B.  &  C.  197). 

(6)  53R.  R.  99(5  T.R.  411). 

(7)  31  R.  K.  214  (7  B.  &  C.  365, 
373). 
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(8)  54  R.  R.  297  (Cr.  &  Ph.  283). 

(9)  5  T.  R.  412,  note  (o)  to  Bateson 
V.  Oreen ;  8,  C.  3  Doug.  189. 

(10)  53  R.   R.    103    (5  T.  R.  417, 
note  (a)  to  Bateson  v.  Oreen), 

(11)  4Dowl.  &Ry.  318. 

(12)  52  R.  R.  632  (5  M.  &  W.  60). 

(13)  60  R.  R.  579  (5  Bing.  N.  C.  1). 
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HiLTOK      is,  whether  the  prescription,  or  castom,  be  or  be  not  valid.    The 
Earl        unreasonableness  of  the  castom  is  inferred  from  an  exaggerated 
Gbakvillb.   statement  of  hardship;  but  the  defendant  is  as  much  entitled  to 
assume  that  the  amount  of  damage  is  very  low  in  proportion  to  his 
interest  in  the  mines  as  the  plaintiff  that  it  is  very  high,    hi  fact 
there  is  only  one  instance  before  the  Court  in  which  dwelling- 
houses  have  been  injured  by  exercise  of  the  defendant's  right.    It 
is  represented  that  the  defendant  claims  to  destroy  dwelling-houses 
at  will ;  but  the  real  state  of  the  case  is,  that  the  tenant  has  been 
content  to  build  over  the  lord's  mine,  and  to  enjoy  the  dwelling- 
house,  subject  to  the  contingency  that,  if  the  mining  operations 
come  near  the  house,  its  foundations  may  be  interfered  with.    It 
does  not  appear  that  the  dwelling-house  (as  well  as  all  others  subject 
to  the  custom)  has  not  been  enjoyed  for  several  hundred  years 
without  that  contingency  happening.    And,  if  the  house  is  at  last 
undermined,  the  land  which  the  tenant  originally  took  remains, 
and  may  be  built  on  again.     The  defendant  is  entitled  to  assume 
L  •724  1       any  state  of  facts  in  *which  the  custom  or  prescription  may  have 
legally  originated ;  and,  if  the  party  taking  the  surface  agreed  with 
the  lord  that  he  might  carry  on  his  mining  operations,  making 
compensation  for  damage  to  the  surface,  but  not  to  dwelling-houses 
built  upon  it,  that  would  be  a  legal  origin.    If  an  express  grant  to 
that  effect  were  pleaded,  the  plea  would  be  good.    The  reservations 
in  The  Earl  of  Cardigan  v.  Armitage  (i)  and  Harris  v.  Ryding  (2) 
did  not  go  to  such  an  extent ;  but  it  is  clear  that,  if  they  had,  the 
Court  would  not  have  deemed  them  invalid.    In  Flight  v.  Thonias  (3) 
the  particular  privilege  claimed  had  not  been  exercised ;  there  was 
no  proper  allegation  of  its  existence  :  and  it  was  of  a  very  different 
nature  from  the  right  here  asserted.     The  doctrine  of  Partridge  v. 
Scott  {4)  favours  the  defendant's  case.    The  plaintiff's  house  has 
enjoyed  the  support  now  taken  from  it ;  but  the  defendant  shows 
the  terms  on  which  that  took  place ;  and  his  act  is  justified  by  them. 
The  argument  that  prescription  or  custom  cannot  justify  a  nuisance 
is  not  applicable. 

(LoBD  Dbnman,  Ch.  J. :  This  would  not  be  a  common  nuisance 
unless  the  record  showed  that  it  happened  in  a  public  street.) 

The  complaint  here  as  to  houses  is  really  only  a  mode  of  raising  the 

(1)  26  E.  R.  313  (2  B.  &  0.  197).  (3)  10  Ad.  &  EL  590. 

(2)  52  R.  R.  632  (5  M.  &  W.  60).  (4)  49  R.  R.  578  (3  M.  &  W.  220). 
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question  whether  the  owner  of  mines  may  carry  on  his  operations  if      Hilton 

the  surface  be  thereby  affected.  b^^bl 

Qrantillr. 

(WioHTMAN,  J. :  You  claim  here  to  destroy  the  dwelling-house. 

Lord  Denman,  Ch.  J. :  And  the  persons  in  it. 

WioHTMAN,  J. :  You  allege  a  right  to  injure  the  foundations, 
without  any  necessity  of  giving  notice.) 

In  the  use  of  easements  which  are  undoubtedly  legal,  mischief  may 
be  done  if  the  right  be  exercised  carelessly;  a  person  riding  or 
•driving  on  a  highway  may  injure  passengers  by  coming  upon  them  i  *^2*  1 
too  suddenly ;  but  it  is  not  to  be  presumed  that  the  right  will  be 
unreasonably  exercised.  So,  here,  the  record  does  not  state  that 
the  owner  of  the  mines  is  to  give  notice,  or  use  any  other  precau- 
tion ;  but  it  does  not  follow  that  he  claims  to  omit  doing  what  the 
use  of  his  right  reasonably  requires.  And  it  is  averred  that  the 
defendant,  at  the  time  in  question,  did  no  more  than  was  necessary 
for  the  purposes  in  the  plea  mentioned.  Lord  Cottenham,  L.  C,  in 
the  case  between  these  parties  in  Chancery  (i),  refused  an  injunction 
to  stay  the  working  of  the  mines,  at  the  same  time  giving  the 
direction  under  which  the  present  action  is  brought.  He  treated 
the  question  on  the  validity  of  the  lord's  right  as  doubtful  on  the 
authorities :  but  the  greater  part  of  his  judgment  is  opposed  to  the 

argument  now  urged  for  the  plaintiff. 

Cur.  adv.  rult. 

Lord  Dbnman,  Ch.  J.  now  delivered  judgment : 

This  is  an  action  on  the  case  for  injuring  two  ancient  houses,  one 
occupied  by  the  plaintiff,  the  other  held  under  him  by  a  tenant.  These 
acts  are  justified  by  a  prescription,  stated  in  the  third  plea,  and  by 
a  custom  set  out  in  the  fourth,  by  which  a  right  is  claimed  for  the 
defendant  as  lessee  of  the  manor  of  Newcastle  under  Lyme.  (His 
Lordship  here  stated  the  claims  of  right  as  alleged  in  the  pleas.) 

These  pleas  are  demurred  to  as  setting  forth  a  prescription  or 
custom  which  cannot  be  sustained  at  law,  because  unreasonable. 
In  considering  the  question,  we  *make  no  distinction  between  the  [  *726  ] 
t^o  pleas.  They  are  the  same  with  reference  to  the  objection.  If 
either  the  prescription  or  the  custom  is  bad  on  that  account,  the 
other  must  be  bad  likewise ;  and,  if  the  one  is  valid  in  law,  the 

(1)  Hilton  V.  The  Earl  of  Orami'lle,  o4  E.  E.  297  (Cr.  &  Ph.  283). 
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other  may  be  valid  also.  We  also  think  that  the  question  whether 
these  houses  are  freehold  or  copyhold  does  not  affect  that  which  I 
have  just  stated.  If  the  custom  can  so  far  prevail  as  to  attach  on 
all  the  freehold  houses  within  the  manor,  it  might  also  attach  on 
all  antient  copyhold  houses,  such  as  the  defendant  has  described 
these  two  houses. 

The  principle  upon  which  this  custom  is  said  to  be  invalid  is 
laid  down  by  Willes,  Ch.  J.  in  Broadhent  v.  Wilk3(i).  The  paragraph 
was  cited  by  both  parties  in  the  argument.  "  The  objection  that 
this  custom  is  only  beneficial  to  the  lord,  and  greatly  prejudicial  to 
the  tenants,  is,  we  think,  of  no  weight ;  for  it  might  have  a  reason- 
able commencement  notwithstanding,  for  the  lord  might  take  less 
for  the  land  on  account  of  this  disadvantage  to  his  tenant.  But 
the  true  objections  to  this  custom  are,  that  it  is  uncertain  and 
likewise  unreasonable,  as  it  may  deprive  the  tenant  of  the  whole 
benefit  of  the  land,  and  it  cannot  be  presumed  that  the  tenant  at 
first  would  come  into  such  an  agreement." 

The  custom  thus  held  invalid  was  this,  that,  ''when  and  as  often 
as  the  lord  of  the  manor  or  his  tenants  of  the  collieries  or  coal 
mines  "  '*  have  sunk  pits  in  the  freehold  lands  in  Halton,"  "for  the 
working  of  the  said  collieries  there  to  get  coals  coming  and  arising 
from  thence,"  the  lord  and  his  tenants  ''  have  used  and  been 
accustomed  to  throw,  cast  and  place"  "the  earth,  clay,  stones"  &c. 
"coming  therefrom  together  in  heaps  on  *the  land  near  to  sach 
pits,"  "  there  to  remain  and  continue,  and  to  "  place  **  wood  there 
for  the  necessary  use  of  the  said  pits,  and  to  take  and  carry  away 
from  thence  with  carts  "  "  part  of  the  said  coals  so  laid  and  placed 
there,  and  to  burn  and  make  into  cinders  there  other  part  of  the 
said  coals  "  "  at  his  and  their  will  and  pleasure." 

Lord  Chief  Justice  Willes,  after  pointing  out  the  uncertainty  of 
the  alleged  custom,  proceeds:  "And  certainly  no  custom  can  be 
more  unreasonable  than  the  present.  It  may  deprive  the  tenant  of 
the  whole  profits  of  the  land  ;  for  the  lord  or  his  tenants  may  dig  coal 
pits  when  and  as  often  as  they  please,  and  may  in  such  ease  iay 
their  coals  &c.  on  any  part  of  the  tenant's  land,  if  near  to  such 
coal  pits,  at  what  time  of  the  year  they  please,  and  may  let  them 
lie  there  as  long  as  they  please; "  "so  they  may  be  laid  on  the 
tenant's  land,  and  continue  there  for  ever,  though  it  may  be  more 
convenient  for  the  lord  to  bring  them  on  his  own  land,  which  is 
absurd  and  unreasonable." 

(1)  WiUee,  360. 
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The  ease  was  removed  by  writ  of  error  from  the  Court  of  Common 
Pleas  into  this  Court :  after  being  argued  several  times,  the  judg- 
ment  was    unanimously  affirmed  (i).      Lord  Chief  Justice  Lee 
said  (2)    that  the  question  was,  ''whether  this  was  a  reasonable 
lex  loci,  which  they  held  it  not  to  be,  inasmuch  as  it  laid  a  great 
burden  upon  the  land  of  the  plaintiff,  without  any  consideration 
appearing,  either  public  or  private.     That  it  savoured  of  an  arbi- 
trary power,  and  might  (as  laid)  put  it  in  the  power  of  the  lord, 
totally  to  deprive  the  tenant  of  the  benefit  of  the  land,  there  being 
no   restriction   in  time,  and  the  word  near  was  too  vague  and 
uncertain."     *The  report  in  Wilson,  after  mentioning  the  vague- 
ness of  that  word,  remarks  also  that  the  custom  is  **  very  unreason- 
able, for  it  laid  such  a  great  burden    upon   the  tenant's   land, 
without   any  consideration   or    advantage    to   him,  as  tended  to 
destroy  his  estate,  and  defeat  him  of  the  whole  profits  of  his  land, 
and  savours  much  of  arbitrary  power,  being  pleaded  to  be  at  the 
will  and  pleasure  of  the  lord,  and  to  do  it  as  often,  and  when  he 
pleases ;  "  ''  and  what  was  said  at  the  Bar  touching  the  public  utility 
of  coal  pits  to  the  realm  cannot  be  considered,  for  the  pits  may  be 
worked  without  this  custom,  for  ought  that  appears  to  the  con- 
trary;" ''and  to  support  this  custom  would  be  to  take  away  the 
whole  benefit  of  the  land  granted  originally  to  the  copyholder  by 
the  lord ;    and  it  is  a  void  custom  and  contrary  to  law,  that  the 
lessor  shall  have  common  encounter  son  demise  quia  est  part  del 
chose  demise.  Palm.  212  (3)  and  this  custom  being  pleaded  to  be  at 
the  will  and  pleasure  of  the  lord,  tends  to  make  him  judge  in  his 
own  cause,  which  the  law  will  not  endure." 

There  can  be  no  necessity  for  showing  by  a  comparison  of  details 
that  the  custom  now  pleaded  is  far  more  oppressive  than  that  which 
was  thus  deliberately  condemned  by  both  Courts.  The  words  "  at 
the  will  and  pleasure  of  the  lord  "  do  not  indeed  appear  in  the 
present  record ;  but  such  is  the  effect  of  the  claim  ;  for  the  lessee 
of  the  Duchy  and  his  subtenants  assume  the  power  of  entering  any 
lands  within  the  manor,  and  searching  for  minerals  without  any 
restriction  as  to  times  and  seasons,  or  the  mode  of  occupation  or 
culture.  Several  cases  were  cited  to  show  that  such  a  custom 
might  be  valid.  The  most  recent.  Paddock  v.  *  Forrester  {4,),  though 
arising  in  the  same  district,  has  no  bearing  whatever  on  the  point 
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(1)  Wilkes  V.  Broadbent,  1  Wile.  63  ; 
5.  C.  2  Stra.  1224. 

(2)  2  Stra.  1226. 


(3)  White  V.  8ai/er,  Palm.  211. 

(4)  60  £.  B.  634  (3  Man.  &  G.  903}. 
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before  us.  The  plaintiff  there  sued  for  trespass  in  digging  and 
taking  away  his  land  and  the  coal  ore  there.  The  defendant  justi- 
fied in  his  third  plea  under  a  custom  stated  generally,  and,  in  his 
fourth,  under  the  same  custom  as  qualified  by  a  right  to  compensa- 
tion. The  general  custom  was  traversed :  under  the  special  custom, 
the  defendant  pleaded  that  he  had  made  sufficient  compensation. 
At  a  trial  at  Bar  in  the  Court  of  Common  Pleas,  the  jury  found  the 
compensation  insufficient  (i),  and  the  Court  directed  a  verdict  for 
the  plaintiff  on  the  third  plea,  holding  that  it  was  not  supported  by 
proof  of  the  qualified  custom.  The  injury  to  foundations  was  in  no 
way  connected  with  that  trial. 

The  greatest  reliance,  however,  was  placed  on  some  decisions  in 
which  a  custom  derogatory  to  the  lord's  oral  grant  has  been  holden 
valid.  Bateson  v.  Green  (2)  is  the  strongest  of  these  cases,  where 
the  lord  of  a  manor  defended  himself  successfully  against  a  com- 
moner whose  extent  of  common  he  had  curtailed  by  taking  clay,  on 
proof  that  the  lord  had  constantly  done  so.  The  language  of  Lord 
Kenyon  is  certainly  large,  though  considered  b3'  Baylby,  J.  in 
Arlett  V.  Ellis  (8)  to  be  subject  to  some  restriction.  If,  indeed,  it 
must  be  *taken  to  import  that  a  lord,  after  gi*anting  rights  of 
common,  may  help  himself  to  any  portion  of  the  common  land  to 
the  exclusion  of  his  grantees,  such  a  doctrine  is  incompatible  with 
many  other  cases,  and  cannot  be  supported  in  principle.  The  two 
decisions  in  the  notes  to  Bateson  v.  Greeii  are  much  more  cautiously 
worded :  and  in  that  of  Folkard  v.  Hemmeit  (4)  Lord  Chief  Justice 
De  Grey  expressed  himself  conformably  to  what  we  consider 
the  true  legal  principle.  **  The  defendants  justify  under  the  usage. 
I  will  not  call  it  a  custom,  because  I  look  on  it  as  a  reserved  right 
of  the  lord ; "  and  assuredly  whatever  the  lord  can  reasonably 
))e  supposed  to  have  reserved  out  of  his  grant  the  usage  may 
adequately  prove  that  he  did  reserve.  But  a  claim  destructive  of  the 
subject-matter  of  the  grant  cannot  be  set  up  by  any  usage.  Even 
if  the  grant  could  be  produced  in  specie,  reserving  a  right  in  the 


( 1 )  The  compensation  was  found  suf- 
ficient. See  the  repoi-t,  3  Man.  &  G. 
p.  923.  The  entry  of  the  verdict  is,  how- 
ever,  inaccurately  stated  in  the  report, 
as  to  the  first  and  second  issues.  The 
vei-dict  on  the  plea  of  not  guilty  was 
for  the  defendants  as  to  getting  the 
earth,  soil  and  stones,  and  for  the 
plaintiff  as  to  the  residue.  ( )n  the  plea 
of  Not  possessed,  the  verdict  was  for  the 


defendants  as  to  the  coals,  culm,  ore 
and  other  minerals,  and  for  the  plaintiff 
as  to  the  residue.  The  defendants  had 
also  a  verdict  on  the  fourth  plea,  besides 
othei  s ;  and  they  had  accordingly  judg- 
ment as  to  all  the  complaint. 

(2)  53B.  E.  99(5T.  R.  411). 

(3)  31  R.  R.  2U  (7  B.  &  C.  346). 

(4)  53    R.    R.    103  (5  T.    R.  417, 
note  («)  to  BaUB(m  v.  Oretu), 
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lord  to  deprive  his  grantee  of  the  enjoyment  of  the  thing  granted, 
such  a  clause  must  be  rejected  as  repugnant  and  absurd  (i).  That 
the  prescription  or  custom  here  pleaded  has  this  destructive  effect, 
and  is  so  repugnant  and  void,  appears  to  us  too  clear  from  the 
simple  statement  to  admit  of  illustration  by  argument. 

Our  speedy  decision  was  requested  by  both  parties :  and  our 
opinion,  being  clear,  ought  not  to  be  delayed.  If  it  is  wrong,  it 
may  be  placed  immediately  in  the  proper  train  for  correction  (2). 

Judgment  for  plaintif. 
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The  MAYOE,  ALDERMElf,  and  BURGESSES  of 
EXETER  V.  WARREN, 

(5  Q.  B.  773—803 ;  S.  c"  D.  &  M.  524 ;  8  Jur.  441.) 

In  an  action  by  the  corporation  of  Exeter,  for  petty  customB  and  port 
duties,  payable  on  goods  landed  at  Teign mouth,  the  plaintiffs,  to  show  the 
receipt  of  such  dues  in  former  times,  produced  a  series  of  accounts  purport- 
ing to  be  of  the  receipts  by  the  receivers  of  the  city.  It  was  proved  that 
the  receivers'  accounts  were  regularly  audited,  and  that  no  one  could  (at 
the  time  to  which  the  evidence  related)  be  mayor  till  he  had  been  receiver 
and  had  his  accounts  audited.  Down  to  a  certain  time,  the  accounts  were 
not  signed  at  all ;  afterwards  they  were  regularly  signed  by  the  auditors 
only.  One  entry  of  the  latter  class  stated  the  receipt  by  B,,  a  receiver,  of 
a  sum  for  town  dues  from  W. ;  and,  with  this  entiy,  was  found  a  paper 
stating  that  W.  had  received  a  sum  for  town  dues,  almost  exactly  corre- 
sponding with  that  stated  in  the  entry,  and  at  the  time  of  which  it  bore 
date.  No  evidence  was  given  as  to  the  handwriting  of  the  latter  paper.  B. 
and  W.  were  both  dead.  The  documents  were  more  than  thirty  years  old. 
No  one  of  them  stated  the  receipt  to  be  *'  by  me ; "  but  the  thiid  person 
was  used.     Held,  that  all  the  documents  were  admissible  evidence. 

The  Crown  is  entitled  (except  where  vested  rights  would  be  interfered 
with)  to  create  a  port  for  the  landing  of  goods,  and  to  assign  its  limits, 
though  the  soil  be  in  a  subject :  and  such  creation  is  a  good  consideration 
for  the  receipt  of  petty  customs  and  port  dues  throughout  the  port  so 
assigned.  And  such  petty  customs  and  port  dues  might,  in  ancient  times, 
be  granted  away  by  the  Crown. 

The  plaintiffs  proved  a  grant  of  the  town  to  them,  by  the  Crown,  in  fee 
farm ;  and  it  was  not  disputed  that  they  were  owners  of  a  port  of  some 
extent,  with  some  dues ;  they  also  proved  the  receipt,  in  fact,  of  the  dues  for 
goods  landed  at  Teignmouth,  and  leases  by  them  of  such  dues.     Held  to  be 


(1)  See  the  observations  of  Lord 
Hathebley  on  this  dictum  in  Duke 
n/Buccleuch  v.  Wakefield  (1870)  L.  R  4 
H.  L.  377.  399 ;  Bell  v.  Love  (1883)  10 
a  B.  D.  547,  361,  52  L.  J.  Q.  B.  290 
(affd,  9  App.  Cas.  286,  53  L.  J.  Q.  B. 
257).- J.  G.  P. 

(2)  The  issues  of  fact  were  tried 
at  the  Staffordshire  Summer  Assizes, 

B.R. — VOL.  LXIV. 


1884,  before  Tindal,  Ch.  J.,  when  a 
verdict  was  found  for  the  plaintiff  on 
all  the  issues.  A  rule  viei  for  a  new 
trial  was  obtained  in  Michaelmas 
Term,  1844,  and  was  made  absolute  in 
the  vacation  after  Trinity  Term,  1845, 
on  grounds  not  involving  the  points 
raised  in  the  above  reported  case, 
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evidence  from  which  a  jury  might  infer  that  the  port  extended  to  Teign- 
mouth,  and  that  the  dues  were  payable  to  the  plaintiffs  for  goods  there 
landed ;  though  Teignmouth  is  situate  on  a  different  river  from  Exeter,  and 
the  mouths  of  the  rivers  are  several  miles  apart ;  and  though  no  evidence  wsi^h 
given  of  repairs  or  other  services  performed  by  the  plaintifb  at  Teignmouth, 
or  of  any  right  to  the  soil  there,  in  themselves  or  the  Crown. 

Debt,  charging  defendant  to  be  indebted  to  plaintiffs  in  a  certain 
sum  of  money,  to  wit  5/.,  *'for  certain  petty  customs,  dues  and 
duties  then  due  and  payable  from  the  defendant  to  the  plaintiffs, 
upon  certain  goods,  wares,  and  merchandizes,  to  wit  100  chaldrons 
of  culm;  and  in  a  certain  other  sum,"  &c.  (charge  in  the  same 
terms  for  fish,  for  oil,  and  for  seal  skins) ;  ''  all  then  respectively 
imported  by  the  defendant  into  the  port  of  Exeter,  in  the  coont}^  of 
Devon,  to  wit  at  Teignmouth  in  the  said  port;  "  payable  on  request. 

Plea,  Xunqaam  indebitatus.     Issue  thereon. 

On  the  trial,  before  Coleridge,  J.,  at  the  Devonshire  ^Spring 
Assizes,  1841,  the  landing  of  the  goods  was  not  disputed,  but  the 
question  was  merely  as  to  the  right  of  the  plaintiffis  to  take  the 
dues  at  Teignmouth. 

The  plaintiffs,  among  other  documentary  evidence,  put  in  the 
following.  A  charter  of  Bichard,  King  of  the  Bomans  and  Earl  of 
Cornwall,  dated  7th  November,  1259,  granting  "  quod  Majores, 
ballivi  et  elves  nostri  Exon.,  et  eorum  hsBredes,  in  perpetuum 
habeant  et  teneant  civitatem  nostram  Exon.,  ad  feodi  firmam,  pro 
antiqua  et  debita  firma,"  &,c.  A  charter  of  6th  February,  6  Edw.  lU., 
reciting  that  the  before  mentioned  grant  was  set  aside  by  a  judg- 
ment of  the  Court  of  Exchequer,  and  the  city  seized  into  the  hands 
of  the  Crown,  and  granting  ''quod  prsedicti  Major  et  civ^  habeant 
et  teneant  civitatem  prsBdictam,  cum  pertinentiis  (i),  sibi,  hseredibus 
et  successoribus  suis,  de  nobis  et  hseredibus  nostris,  ad  feodi  firmam, 
cum  omnibus  ad  firmam  illam  p^rtinenbitus  (i),  reddendo  inde  nobis 
et  haeredibus  per  annum,  ad  scaccarium  nostrum,  viginti  libras/' 
&c.,  ''  in  perpetuuiii,  dt  sustinendo  alia  onera  eidem  firmae  prius 
incumbentia,"  &c. 

Evidence  was  also  given  to  show  the  receipt  of  the  dues,  in  fact, 
for  goods  landed  at  Teignmouth.  It  was  proved  thac  the  receivers 
accounts  were  regularly  audited,  and  that,  in  the  ancient  state  of 
the  corporation,  no  one  could  be  mayor  till  he  had  served  the  office 
of  receiver  and  had  had  his  accounts  audited.  From  the  muni- 
ments of  the  corporation  were  produced  a  series  of  accounts  pur- 
porting to  be  the  audited  accounts  of  the  receivers.     None  of  these 

(1)  Sic,  in  b  Q.  B. 
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were  signed  by  the  receiver ;   from  the  reign  of  Elizabeth  down- 
wards, bat  not  earlier,  they  appeared  to  be  signed  by  the  auditors. 
These   signatures  were  in  different   handwritings,  and  had   the 
appearance  of  originals.    One  of  the  latter,  of  the  date  *of  4  Eliz., 
commenced   as    follows.      '*  Givitas    Exon.    Gompotus    Johannis 
Dyer,  senioris,  Beceptoris  civitatis  prsedicteB  ac  coUectoris  omnium 
bonomm,  reddituum  et  tenementorum  ejusdem  civitatis,  necnon 
manerii  de  Durywarde  Awlyscombe  and  Exilond,  habitus,  auditus 
et  terminatus  secundo  die  Septembris,  anno  "  &c.,  **  coram  Waltero 
Staplehyll,"  &c.,  "auditores  (i)  hujus  compoti  audiendum  et  ter- 
minandum  assignatos,  a  festo"  &c.,  ''usque  idem  festum"  &c. 
"anno"    &c.      It  contained  the  following  passages.      ''Et  de 
9/.  9«.  4d.j  receptis  de  custumis  marcandisarum  hoc  anno  appli- 
catarum   apud  Toppisham,  Exmouth  (i),  Gockewode,  Dawlysshe, 
Kenton,   Powdesham,   Teyngmouth,  Exmouth  (i),  ac   alibi  infra 
portum  de  Exmouth  et  Exeter."     "  Et  sic  communitati  debet 
36f.  19«.  8d.,"  "quae  solvit  auditoribus  "  &c.     The  signatures  were 
in  the  names  of  the  auditors  named  in  the  body  of  the  account. 
There   was   also,  among  the  audited   accounts,   the    account    of 
Jonathan  Burnett,  receiver,  from  Michaelmas,  1785,  to  Michaelmas 
1786.      In   this,  Burnett  was  debited   with  the  following  item. 
"  Messrs.  James  Gornish  and  Widger,  for  the  town  duty  by  them 
collected    at    Teignmouth,  24Z.    16«.   8d."      Together  with    this 
account  were  three  loose  papers.    The  first  was  a  receipt,  dated 
June  15th,  1786,  in  the  handwriting  of  a  deceased  clerk  of  Burnett, 
for  dues  received  from  a  brother  of  Gornish  (who  had  then  lately 
died) :  this  was  written  at  the  foot  of  an  account  headed  "  Teign- 
mouth, port  of  Exon.     An  account  of  town  duties  from  October, 
1788,  to  October,  1785 ; "  and  which  amounted  to  91.  lis.     The 
second  paper  was  headed  as  follows.     "  Teignmouth.    An  account 
of  town  duties  received  by  Thomas  Widger,  due  in  1784  and  1785, 
*and  unpaid  to  the  late  Mr.  Gornish;  "  the  amount  being  61.  7s.  8d. 
The  third  was  headed  "  Teignmouth.    An  account  of  town  duties 
received  by  T.  Widger  from  Michaelmas,  1785 ;  "  the  amount  being 
8/.  11^.  9d.    The  handwriting  of  the  last  two  was  not  identified. 
Burnett  and  Widger  were  both  dead.      The  defendant's  counsel 
objected  to  the  admissibility  of  each  of  the  last  two  papers,  and 
also  generally  to  the  admissibility  of  the  receivers'  accounts  (2) :  but 
the  learned  Judge  received  the  evidence. 
A  lease  was  put  in,  dated  18th  September,  35  EHz.,  whereby  the 
(1)  Sic.  (2)  See  post,  note  (3),  p.  634. 
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mayor,  bailiffs  and  commonalty  of  the  city  of  Exeter  demised  to 
Nicholas  Spicer,  for  seventeen  years,  at  the  annual  rent  of  20/., 
'*  all   that  their  fearme  or  custome  commonly  called  the  towne 
custome,  due  and  belonging  to  the  said  mayor,  bailiffs  and  comy- 
naltie,  for  the  entrye  of  all  manner  of  shippes,  barkes,  boates  and 
vessells,  whatsoever,  arrivinge  within  the  porte  or  haven  of  the 
cittie  of  Exeter,  that  is  to  wytte,  Exemouthe,  Cockwode,  Kenton, 
Colepole,  Powderham,  Lymson,  Tyngmouthe,  Dawlishe,  and  all  and 
everie  other  creeke  and  creekes  repated,  taken  or  known  to  be 
parceall  and  member  of  the  said  porte,  and  laden  with  any  wares, 
goods  and  merchandizes  whatsoever ;   and  also  the  towne  custome 
due  to  the  said  mayor,  bayliffes  and  comynaltie,  for  and  of  all 
manner  of  wares  and  merchandizes  whatsoever,  laden  and  broughte 
in  any  shippes,  barkes,  boates  or  any  other  vessells,  to  be  layd  on 
land  in  any  place  or  places,  creeke  or  creekes,  within  the  said 
haven,  or  in  any  part  or  member  thereof ;  and  also  all  manner  of 
forfeytures  "  &c.      Payment  of  the  rent  reserved  in  this  lease  was 
shown.     Another  lease  was  also  put  in,  of  the  *date  of  8  Jac.  L, 
whereby  also  the  corporation  similarly  demised  the  town  custom, 
and  which  mentioned  Teignmouth  in  the  same  way. 

There  were  also  put  in  a  Royal  commission  and  the  return 
thereto.  The  commission  was  dated  15th  September,  28  Car.  II., 
and  was  directed  to  the  mayors  of  Exeter,  Dartmouth,  Barnstaple 
and  Bideford,  certain  officers  of  the  customs,  and  others.  It 
recited  stat.  13  &  14  Car.  II.  c.  11,  s.  14,  and  authorized  the  Com- 
missioners, or  any  three  &c.,  **  to  repair  unto  our  said  city  and  port 
of  Exon.,  and  to  search,  find  out  and  survey  the  open  places  there 
and  thereabouts  ;  and  to  assign  and  appoint  all  such  and  so  many 
open  place  or  places  to  be  places,  quays  or  wharfs,  for  the  landing 
or  discharging,  lading  or  shipping,  of  any  goods,  wares  or  mer- 
chandize, within  our  said  port  of  Exon.,  as  according  to  yoar 
good  discretions,  or  the  discretions  of  any  three"  &c.,  "shall  seem 
most  convenient  and  fit  for  the  uses  and  services  aforesaid  ;  and  to 
set  down,  appoint  and  settle  the  extents,  bounds  and  limits  of  the 
said  port,  and  of  all  such  places,  quays  or  wharfs,  by  sufficient 
metes,  limits  and  bounds,  and  utterly  to  prohibit,  disannul,  make 
void,  determine  and  debar  all  other  places  within  the  said  port 
from  the  privilege,  right  and  benefit  of  a  place,  quay  or  wharf 
for  the  landing  or  discharging,  lading  or  shipping,  of  any  goods 
or  merchandize  as  aforesaid,  except  respectively  the  goods  and 
merchandizes  before  excepted ''  &c.     The  return,  inrolled  in  the 
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Excliequer  in  Easter  Term  29  Car. II.  stated  that  the  Commissioners     Mayoh  <»?^ 
had   repaired  "  unto  the  said  city  and  port  of  Exon.,"  and  had       ^^^J""^ 
surveyed  &c.  the  open  places  there  and  thereabouts  :    "  and,  by      Warben. 
virtue  of  the  said  commission,  we  do  hereby  set  down,  appoint  and 
settle  the  extents,  bounds  and   limits  of  the  said  port  to  be  as 
foUoweth  :  viz.  from  the  southernmost  point  of  *land  on  the  east       [  •778  ] 
side  of  the  mouth  of  the  river  Axe,  being  the  furthermost  extent 
eastward  of  the  county  of  Devon,  in  a   supposed  right   line  to 
the    southernmost  point  of  land  on   the   west  side  of  the  haven 
of  Teignmouth,  with  all  the  channels,  roads,  streams,  rivers,  barrs, 
havens  and  creeks,  unto  the  quay  commonly  called  the  Quay  of 
Exon."  &c. :  the  return  then  appointed  certain  quays  for  landing  &c. 
Exeter  lies  upon  the  river  Exe,  which  falls  into  the  English 
Channel  on  the  coast  of   Devonshire,  about  six  miles  from  the 
month  of  the  river  Teign.     From  the  mouth  of  the  Exe  to  that  of 
the  Teign  the  coast  runs  nearly  in  a  line  from  north-east  to  south- 
west.    Teignmouth  is  on  the  left  (north-east)  bank  of  the  Teign. 
Topsham  is  on  the  Exe,  between  its  mouth  and  Exeter. 

Parol  evidence  was  given  of  payment  of  the  dues  at  Teignmouth 
to  the  plaintiffs,  from  1806  to  1884,  when  payment  was  refused ; 
and  since  then  there  had  been  no  payment  (i). 

No  evidence  was  given  for  the  defendant :  but  his  counsel  con- 
tended that  the  dues  could  not  be  taken  without  a  consideration ; 
and  that  no  consideration  was  shown,  there  being  no  pretence  that 
the  soil  at  Teignmouth  had  ever  belonged  to  the  Crown  or  the 
plaintiffs,  and  it  not  appearing  that  any  repairs  had  ever  been  per- 
formed at  Teignmouth  by  the  plaintiffs.  It  was  not,  however, 
disputed  that  the  port  of  Exeter  existed,  and  that  within  some 
limits  or  other  the  plaintiffs  must  be  entitled  to  some  dues. 

The  learned  Judge  told  the  jury  that,  in  the  early  times  to  which 
the  existence  of  the  port  was  referred,  *and  indeed  at  all  times,  the  [  '779  ] 
prerogative  of  creating  a  port  was  in  the  Crown ;  and  that,  where 
there  were  no  anterior  rights  vested  in  any  person,  the  Crown 
would  have  a  right  to  fix  the  limits  of  the  port ;  that,  where  it  had 
created  a  port  and  fixed  the  limits,  it  could  grant  the  port  duties 
and  the  right  to  load  and  unload  there :  and  that  there  might  be 
many  considerations  for  the  dues  besides  right  of  soil ;  as  the 
privilege  of  landing  customable  goods.  The  jury  found  for  the 
plaintiffs,  except  as  to  the  sums  charged  for  fish. 

(1)  It  IB  not  thought  necessary  to  that  noticed  in  the  argument  and 
state  in  this  report  any  eyidence  besides      j  udgment. 
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Matob  of         Iu  Easter  Term,  1842,  Croicdtr  obtained  a  rule  ««*i  for  a  new 
r.  trial,  on  the  ground  of  the  admission  of  improper  evidence  of  mis- 

ARB£K.     direction,  and  of  the  verdict  being  against  the  weight  of  evidence. 
In  last  Trinity  Term  (i), 

Erie,  Rogers  and  Montague  Smith  showed  cause : 

The  accounts  were  properly  received  in  evidence.  Burnett  debits 
himself  with  the  receipt  of  a  sum  from  Cornish  and  Widger.  Then, 
with  the  paper  by  which  Burnett  does  this,  are  found  accounts  bv 
which  Widger  debits  himself  in  two  sums ;  and  these,  together  with 
a  sum  which  the  receiver's  clerk  charges  himself  with  receiving 
from  Cornish,  coincide,  within  two  pence,  with  the  sum  for  which 
Burnett  debits  himself.  These  are  all  accounts  more  than  thirty 
years  old,  by  which  deceased  parties  debit  themselves.  They  must 
be  taken  to  be  in  the  handwriting  of  the  parties  by  whom  they 
purport  to  have  been  written  :  Wynne  v.  Tyrnwhitt  (2) ;  Doe  d. 
[  ^780  ]  Webber  v.  Thyune  (8) ;  note  (8)  to  1  Selw.  ♦N.  P.  540,  10th  ed. 
(Debt,  III,  1).  The  want  of  Widger's  signature  is  unimportant; 
accounts  are  frequently  received  without  such  signature. 

(Coleridge,  J. :   Ancient  receivers'  accounts  are  seldom  signed 
by  the  receivers.) 

In  Doe  d.  The  Earl  of  Egrenwnt  v.  Date  (4)  the  accounts  were 
not  signed;  but  no  objection  was  taken  on  that  ground.  The 
accounts  of  both  Burnett  and  Widger  Jare  found  in  their  proper 
place  ;  and  the  principle  of  Btdlen  v.  Michel  (5)  applies.  Burnett's 
account,  being  audited,  must  be  presumed,  in  default  of  evidence 
to  the  contrary,  to  be  the  account  handed  in  by  himself  to  the 
auditors ;  and  Widger's  accounts,  being  found  with  it,  and  cod- 
taining  the  word  "  received,"  are  presumably  the  accounts  made 
out  by  Widger  to  Burnett,  and  referred  to  by  the  latter  as  his 
vouchers  at  the  audit.  Widger's  account  is  therefore  admissible 
on  the  ground  that  Widger  charges  himself ;  but,  even  if  that  were 
not  so,  it  is  admissible  as  an  account  recognised  by  Burnett,  bv 
which  recognition  Burnett  discharges  Widger  and  charges  himself. 
In  De  Rutzen  v.  Farr  (6)  the  accounts  of  rents  received  were  not  (as 
the  Court  understood  the  facts)  in  any  way  connected  with  the 

(1)  May  29tb  and  June  dth,  1843.  592  (12  Ad.  &  El.  431). 
BeforeLord  Denman,  Ch,  J.,  Patteson,  (3)  10  East,  206. 
Williams,  and  Coleridge,  JJ.                          (4)  61  K.  R.  326  (3  Q.  B.  609). 

(2)  23  B.  B.  311  (4  B.  &  Aid.  376).  (5)  16  B.  B.  77  (2  Price,  399). 
See  Z>of  d.  Thomiu  v.  Beynouy  54  B.  B.  (6)  4  Ad.  &  El.  63. 
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steward  ;  they  purported  to  state  receipts  by  a  clerk  of  the  steward  ; 

bnt  no  recognition  by  the  steward,  or  proof  of  the  clerk's  employment, 

was  given ;  and  therefore  the  evidence  was  held  inadmissible  on  a 

principle  which  does  not  apply  to  this  case.     Here  it  is  as  if  Burnett 

had  been  alive,  and  had  sworn  that  he  had  received  the  sum,  with 

Widger's  account,  from  Widger.     The  case  closely  resembles  Stead 

V.  Heaton  (i).     The  accounts,  *being  admissible  for  one  purpose,  are       [  ♦781  ] 

admissible  for  all :  Hicham  v.  Hidgway  (2),  Daviea  v.  Humphreys  (3). 

There   was    no  misdirection.      The   Crown  has  the   power  of 
creating  a  port ;  and  the  power  of  fixing  the  limits  is  necessarily 
included :  though  this,  of  course  is  subject  to  the  limitation  pointed 
out  by  the  learned  Judge ;  namely  that,  where  private  rights  have 
grown  up,  the  grant  must  not  derogate  from  such  rights.     Wilken 
\\  Kirby  (4)  has  been  cited  to  show  that  a  corporation  can  have 
dues  only  upon  consideration,  as  of  repair,  «S:c. :    but  there  the 
defendant  had  chosen  to  allege  that  the  owners  of  the  port  received 
toll  and  custom  ''  erga  necessar  emendas  reparacon  et  manutencoii 
ejusdem  portus  per  ipsos  fienTt;  **  and  the  question  was  whether,  if 
a  consideration  were  alleged,  that  was  sufficiently  alleged.     And 
Powell,  J.,  said  that  the  King  may  have  a  port  and  toll  without 
any  consideration,  and  that  he  who  has  a  port  is  bound  to  repair  it 
or  else  may  be  indicted.     Treby,  J.  said  that,  when  the  case  of 
Warren  v.  Prideaux  (6)  was  in  debate,  it  was  held  that  the  owner  of 
a  port  may  have  toll  by  prescription,  without  alleging  any  considera- 
tion.    The  obligation  therefore  may  exist  in  the  owner,  as  a  quid 
pro  quo :  but  performance  of  the  repair  is  not  a  condition  precedent 
to  the  right  to  take  dues.     In  Mayor  of  London  v.  Hunt  (6)  it  was 
held  that  the  mere  liberty  of  bringing  goods  into  a  port  implied  a 
consideration  in  itself.     The  right  of  soil  is  not  essential  to  this 
right ;  and  therein  it  difTers  from  a  right  to  take  tolls  in  respect  of 
bringing  goods  upon  a  manor,  which  was  the  claim  in  Crispe  v. 
Bel  wood  (7).       In    Mayor  of   *  Exeter  v.    Tnmlet  (8)   a   count   in 
assumpsit    alleged   a   prescriptive   right    to    petty   customs ;    and 
this  was  held  good  on  general  demurrer,  though  it  was  argued  that 
consideration  ought  to  have  been  shown.     The  note  to  that  case 
refers  to  Mayor  of  Yarmouth  v.  Eaton  (9),  where  the  corporation  of 
Yarmouth   recovered  for  tolls  upon  the  export  from  the  port   of 

(1)  4  T.  B.  669.  (6)  3  Lev.  37. 

(2)  10  1<.  E.  235  (10  East,  109).  (7)  :<  Lev.  424. 

(3)  55  B.  B.  547  (6  M.  &  W.  153).  (8)  2  Wils.  95. 

(4)  2  Lutw.  1519.  (9)  3  Burr.  1402. 

(5)  1  Mod.  104. 
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Yarmouth,  though  it  was  objected,  on  special  demurrer,  that  no 
consideration  was  shown.     Lord  Mansfield  said  that  ownership  of 
the  soil  was  out  of  the  question :  but  that  the  making  of  the  port 
was  itself  a  sufficient  consideration  :  and  the  case  was  distinguished 
from  that  of  a  toll  thorough.     The  cases  which  may  appear  to 
make  against  the  plaintiffs  will  generally  be  found  to  be  cases  of 
tolls  thorough,  as  Mayor  of  Nottingham  v.  Lambert  (l),  Lord  Pelham 
V.  PickeragiU  (2),   Truman  v.  Walgham  (8).    Heddey  v.  Welhouse  (4) 
was  the  case  of  a  fair.     In  Jenkins  v.  Harvey  (5)  it  was  held  that  a 
claim  for  port  duties  was  not  against  common  right,  and  might 
originate  in  a  modem  grant  from  the  Crown.     These  duties  are 
early  recognised  in  the  law.    By  9  Hen.  III.  (Magna  Charta)  c.  80, 
merchants  are  to  come  into  England,  to  buy  and  sell, ''  per  antiquas 
et  rectas  consuetudines.*'     One  of  the  articles  to  be  enquired  of  in 
Eyre  was  ''  de  novis  consuetudinibus  levatis  in  regno,  sive  in  terra 
sive  in  aqua,  et  quis  eas  levaverit  et  ubi : "  Hale  de  Port  M.  (6), 
Bract.  117  a ;  and  among  the  Gapitula  Placitorum  Coronce  Begis. 
in   the  time  of  Richard  I.,  in   Wilkins's  Leges  Anglo- Saxonies 
(p.  851),  *is  the  following:    ''De  custodiis  portuum  maris;  si  quid 
receperunt  quod  non  reddiderunt ; "  &c.     In  the  case  of  Cu»tomi, 
SubsidieSy  and  Impositions  (7),  and  in  Rex  v.  Bat^s  (8),  and  in  the 
discussions  which  ensued  (9),  the  dispute  was  as  to  the  right  of  the 
Grown  to  impose  new  duties :  but  that  ancient  customs  belonged  to 
the  Crown  was  assumed.     If  so,  the  Crown  might  grant  these 
dues  to  the  plaintiffs.    Madox  has  given  an  account  of  a  case  of 
The  Corporation  of  Soutliampton  v.  Scurlag  (10),  in  which  a  dispute 
arose  whether  the  corporation  of  Southampton,  as  the  Crown's 
grantees,  at  fee  farm,  of  the  port  of  Southampton,  were  entitled 
to  take  customs  at  Lymington ;   and  issue  was  joined  on  the 
question  whether  Lymington  was  within  the  bounds  of  the  port  of 
Southampton,  and  found  for  the  plaintiffs.     Petty  customs  were 
clearly  due  to  the  Crown  in  ancient  times ;  as  appears  from  Lord 
Hale's  treatise  Concerning  the  Customs  (ii) :  though  the  imposition 


(1)  Cited  3  Burr.  1404,  1407. 

(2)  1  R.  R.  348  ^1  T.  R.  660). 

(3)  2  Wils.  296. 

(4)  Moore,  474. 

(5)  1  Cr.M.  &R.877;2Cr.M.&R. 
393,  404  ;  S,  C.  5  Tyr.  326,  871.  See 
Brtine  v.  ThfrnipsoTiy  40  R  R.  769  (4 
a  B.  543,  552). 

(6)  Hargrave's  Law  Tracts,  78. 

(7)  12  Co.  Rep.  33. 


(8)  2  How.  St.  Tr.  371 ;  5.  C.  Ijane,  22. 

(9)  See  them  collected  in  2  Howell's 
State  Trials;  also  Hargrave's  note 
there  (p.  371),  reprinted  &om  the  folio, 
with  additions. 

(10)  Madox's  Firma  Bui^.  220; 
ch.  10,  s.  29. 

(11)  Harg.  L.  Tracts,  115.  *c;  see 
particularly  ch.  4,  p.  131. 
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of  fresh  duties  was  recited  to  be  illegal  by  stat.  12  Car.  II.  c.  4,  s.  6. 

Lord  Hale  (i)  distinguishes  between  what  are  strictly  customs,  and 

daties  (also  called  customs)  belonging  by  prescription  to  the  lord  of 

the  port ;  and  he  mentions  (2)  the  customs  of  Exeter  as  an  instance 

of  the  latter;  and  it  should  seem  that  the  smaller  customs  originally 

granted  away  by  the  Grown  sometimes  remained  in  the  hands  of  the 

grantees,  while  other  larger  customs  to  which  the  Crown  afterwards 

became   entitled   ^were  retained  by  the  Crown.     Then  the  only 

question  must  be  as  to  the  limits  of  the  port.  That  must  be  a  matter 

o!  evidence  from  usage,  where  no  grant  can  be  found  defining  the 

limits.     That  the  Crown  can  create  a  port  is  not  disputed:  and 

indeed  Lord  Kbnyon,  in  Ball  v.  Herbert  (8),  when  he  was  deciding 

against  the  right  of  towing  on  navigable  rivers,  expressly  admitted 

this.     But  then  it  necessarily  follows  that  the  Crown  must  assign 

the  limits.     The  only  question  therefore  remaining  is,  whether  the 

jury,  on  the  evidence,  were  warranted  in  finding  that  the  Crown 

granted  the  port  with  the  customs  claimed  to  the  plaintiffs,  and 

that  the  port  included   Teignmouth.     (The  argument  as  to  the 

weight  of  evidence  is  omitted.) 

Crowd^r,  J.  Greenwood  and  Butt,  contra : 

The  accounts  of  Widger  were  not  so  connected  with  the  account 
of  Burnett  as  to  bear  the  character  of  an  admission  by  either 
Burnett  or  Widger.  The  ground  upon  which  evidence  of  this  sort 
is  received  is  that  it  would  constitute  evidence  against  the  party 
making  the  entry,  if  he  were  alive.  But,  if  a  claim  had  been  made 
against  Widger,  it  would  not  have  been  supported  by  proof  that  a 
paper  stating  a  receipt  by  him,  but  not  traced  to  him,  nor  even 
running  in  his  name,  had  been  found  among  Burnett's  accounts. 
Nor  could  Burnett  be  made  liable  by  the  fact  that  a  paper  was 
found  among  his  accounts,  alleging  a  receipt  by  Widger. 

(Coleridge,  J.:  Suppose  parol  evidence  were  given  that  the 
vouchers  for  a  particular  series  of  accounts  were  kept  in  some 
place  apart  from  the  accounts :  would  not  the  documents  found  in 
*such  a  place  be  admissible  wherever  the  accounts  themselves 
could  be  made  evidence  ? 


Mayor  of 
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Williams,  J. :  Or  suppose  some  mere  flying  sheets  were  found 
any  where  in  the  custody  of  the  corporation,  corresponding  in 

(1)  Oh.  4,  p.  132.  (3)  1  R.  E.  695  (3  T.  B.  253,  261). 

(2)  Ch.  4,  p.  139. 
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amount  to  the  items  mentioned  in  the  accounts :  would  not  they  be 
admissible  as  connected  with  the  accounts  ?) 

The  coincidence  in  the  sums,  here,  is  not  exact.  In  JVtfnne  v. 
Tyruhitt  (i)  (referred  to  in  1  Phil.  Ev.  298,  9th  ed.  (2) )  the  accounts 
admitted  were  those  of  the  actual  steward  of  the  manor:  that 
shows  only  that  Burnett's  own  account  is  admissible,  which  is  not 
now  disputed  (3).  In  Doe  d.  Webber  v.  Thynne  (4)  it  was  considered 
that  the  words  "  solvit  residuum  viihi,'"  and  *'  solvit  per  wt*»,"  in 
books  containing  receipts  of  rent,  and  forming  part  of  the  muni- 
ments of  the  Dean  and  Chapter  of  Exeter,  furnished  ground  for 
inferring  that  they  were  accounts  of  a  receiver  debiting  himself : 
that  again  is  an  authority  only  for  the  admissibility  of  Bumetrs 
own  accounts.  What  is  called  Widger's  account  does  not,  on  the 
face  of  it,  purport  to  be  a  voucher.  Widger  does  not  appear  to 
charge  himself  by  it ;  for  it  is  not  shown  that  he  was  a  party  to  it 
at  all :  it  might  have  been  merely  a  memorandum  of  a  third 
person.  In  *De  Rutzen  v.  Farr  (6)  the  accounts  were  held  inad- 
missible **  because  they  do  not  purport  to  charge  the  person 
whose  signature  they  bear."  In  Doe  d.  Gallop  v.  Vonlesi  (6)  it  was 
attempted  to  show  that  work  had  been  done  for  a  party,  by  a 
receipted  bill  charging  him  with  the  work,  and  found  among  his 
papers:  but  Littledale,  J.  refused  the  evidence,  saying:  "The 
cases  have  gone  quite  far  enough.  There  would  be  no  limit,  if 
such  a  paper  as  this  were  admitted." 

The  direction  to  the  jury  cannot  be  supported.  The  claim  is  put 
on  two  grounds :  as  a  claim  of  port  duties  and  a  claim  of  petty 
customs.  No  evidence  was  given  that  the  land  had  ever  been  the 
property  of  either  the  Crown  or  the  corporation.  No  repairs  were 
shown.  If  the  corporation  claim  as  grantees  of  petty  customs,  the 
answer  is  that  the  Crown,  if  entitled  to  these  customs,  could  not 


(1)  23  R.  R.  311  (4  B.  &  Aid.  376). 

(2)  See  1  Stark.  Ev.  359  (3id  ed.). 

(3)  On  moving  for  the  rule,  (April 
20th,  1S42,  before  Lord  Denman, 
Ch.  J.,  Patteson,  Williams  and  Cole- 
ridge, JJ.),  it  was  urged  that,  as  the 
documents  produced  as  the  accounts 
of  Dyer  and  Burnett  were  not  shown 
to  be  signed  by  them  or  to  be  in  their 
handwriting,  and  did  not  use  the 
words  **  I "  or  *•  me,"  so  as  to  purport 
to  be  written  by  them,  the  evidence 
ought  to  have  been  rejected ;  but  the 


Court  granted  no  rule  on  this  point; 
liord  Dknman,  Ch.  J.  saying  that 
there  was  no  reason  to  suppose  them 
mei*ely  copies;  and  that  the  most 
natural  explanation  of  the  documents 
being  found  where  they  were  wan  that 
the  accounts  had  been  handed  in  to 
the  auditors  by  the  receivers.  CoLS- 
RIDOB,  J.  said  tliat  accounts  were 
seldom  signed  by  the  receivers. 

(4)  10  B.  R.  280  (10  East,  206). 

(d)  4  Ad.  &  El.  53,  56. 

(6)  1  Moo.  &  Rob.  261, 
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jijrant   them  away,  any  more  than  the  great  cubtoms.      But  the 
common  law  right  of  the  Crown  to  any  customs  is  not  clear :  it  is 
doubted  in  Shejjpard  v.  GosnoJd  (i) ;  though  a  different  view  is  taken 
in    Le     case  df  customea  payable  pur  viarchandises  (2) .     It   seems 
that  the  claim  of  petty  customs  originated  in  a  demand  made  upon 
merchant  strangers,  and,  strictly  speaking,  could  be  levied  from 
them  only.     In  Sheppard  v.  Gosnold  (s)  it  is  pointed  out  that  no 
stress  can  be  laid  upon  an  usage  of  paying  duties  contrary  to  law, 
inasmucli  as  men  '*  will  rather  pay  a  little  wrongfully,  than  free 
themselves  from  it  over-chargeably."     In  Lord  Coke's  comment  on 
sect.  30  of  Magna  Charta  (referred  to  on  behalf  of  the  plaintiffs) 
he  expresses  a  clear  opinion  that  customs  are  due  to  the  Crown  by 
statute  only  :  2  Inst.  58,  59.     Lord  Jlale,  *in  his  treatise  Concern- 
ing the  Customs  (4),  has  shown  that  the  great  customs  were  by 
statate  only :  and  there  is  no  principle  which  justifies  resting  the 
claim  of   petty  customs  on  any  other  ground.      The  statutable 
nature  of  the  duty  seems  to  be  assumed  by  Henry,  History  of 
Great  Britain,  vol.   iv.  pp.  229,  230.     The  authorities  cited   in 
Hakewiirs  argument  in  the  House  of   Commons  (5)  show  at  least 
that  no  new  custom  could  be  imposed  without  the  authority  of 
Parliament.     And  all  customs,  if  lawful,  must  be  presumed  to  be 
imposed   for  the  public  good;   from  which  it  follows  that  they 
cannot  be  demised  or  granted  to  any  subject:    Case  of  Customs, 
Subsidies^   and  Impositions  (6).       It    must   be   admitted   that  the 
language  of  the  report  there  is  rather  favourable  to  the  Crown's 
claim  to  impose  duties,  as  upheld  in  Rex  v.  Bates  (7).     But  here 
(as  is  pointed  out  in  the  passage  cited   by  Mr.  Eraser  (8)  from 
Hargrave  (9) )  Lord  Coke  wrote  inaccurately,  and  was  not  consis- 
tent with  his  opinion  more  deliberately  expressed  elsewhere.     Mr. 
Hargrave,  in  his  preface  to  Rex  v.  Bates  (7),  has  clearly  shown  that 
the  Crown  has  no  right  to  impose  duties ;    and  he  says  (p.  377) : 
"  with  respect  to  the  particular  claim  of  a  prerogative  to  tax  at  the 
ports,  it  was  more  than  liable  to  the  general  objections  of  being  a 
prerogative  taxation ;    because  there  was  the  addition  of  peculiar 
arguments  against  yielding  to  such  a  precedent.     It  was  this  very 
species  of  regal  impositions,  which  gave  occasion  to  some  of  the 
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(1)  Yaughan,  169,  161,  163. 

(2)  Davys,  8—10. 

(3)  Vaughan,  170. 

(4)  Harg.  L.  T.  147. 

(6)  Printed  at  the  end  of  Rex  y. 
Bates,    2    How.    St.    Tr.    407.      See 


pp.  460—462. 

(6)  12  Co.  Rep.  33,  34. 

(7)  2  How.  St.  Tr.  371. 

(8)  Note  (A.)  to  12  Rep.  34. 

(9)  2  How.  St.  Tr.  381. 
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MAYUBOf     ancient  statutes  declaratory  uf  the  illegality  of  taxing  without  the 
'  ^^  consent  of  Parliament;  *a8  will  appear  by  reading  the  incomparable 

Wabbkn.     speeches  against  impositions  at  the  ports,  by  those  profound  con- 
stitational  lawyers  Yelverton  and  Hake  will." 

(CoLERiDas,  J. :  These  were  arguments  against  the  imposition  of 
duties  confessedly  new.  Do  you  contend  that  all  petty  customs  are 
void  for  which  no  Act  of  Parliament  can  be  shown  ?) 

The  principle  may  at  least  be  laid  down  to  the  extent  of  disallowing 
any  claim  of  the  Grown  to  create  a  port  and  impose  a  duty  upon 
goods  landed  at  any  named  part  of  the  coast,  however  remote.    Hake- 
wUl  (i)  notices  the  argument  that  the  port  and  haven  towns  belong 
to  the  King,  and  in  regard  thereof  he  may  open  and  shut  them  on 
what  conditions  he  pleases :  and  he  says  that  the  gates  of  cities  and 
towns,  and  all  streets  and  highways,  are  also  the  King's,  but  it  does 
not  follow  that  the  King  can  impose  a  duty  on  all  persons  passing 
through  ;  and  that  the  subject  ought  as  freely  to  enjoy  passage  at 
the  ports  as  the  air  or  the  water.       Lord  Hale,  in  the  treatise 
Concerning  the  Customs (2),  says  that  "customs  by  prescription 
belonging  to  ports,  were  various  according  as  the  usage  and  custom 
was;  *'  and  (p.  138),  after  other  instances,  he  says :  ''  I  shall  only 
add  the  petit  customs  of  Exeter,  which  they  claimed  as  parcel  ot 
their  fee-farm,  by  grant  made  by  King  Edw.  HI.  unto  them  of  the  port 
of  Exeter,  cum  memlrris,  and  the  ferry  of  Exmouth,  and  lastage  and 
stallage  of  the  said  ferry,  as  they  were  decreed  unto  them  by  default 
in  a  suit  between  the  bailiff  and  commonalty  of  Exeter  and  one 
Wade."    He  then  abstracts  the  case,  which  is  of  Hil.  14  Car.  II. 
The   account  of  the  charter  of  Edward  III.  given  in  the  record 
referred  to  by  him  seems  not  to  be  correct.    Afterwards  he  suggests 
[  •789  ]       *(p.  139)  that,  in  the  infancy  of  customs,  certain  customs  only  were 
paid,  which  grew  into  a  fixed  duty,  and,  being  inconsiderable,  were 
granted  away,  though  greater  customs,  afterwards  granted,  were 
always  kept  in   the  hands  of  the  Crown.     This  is  contrary  to 
principle:    the  magnitude  of  the  custom  cannot  affect  the  right 
to  grant  away. 

(CoLBRiDGE,  J. :  Can  we  set  that  right  now  ?) 

In  Mayor  of  Exeter  v.  Trimlet  (3)  no  notice  appears  to  have  been 
taken  of  the  language  used  by  Lord  Hardwicke  in  an  Anonymom  (4) 

(1)  2  How.  St.  Tr.  474.  (3)  2  Wils.  96. 

(2)  Harg.  L.  T.  132.  (4)  2  Vee.  Sen.  620. 
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case,  where  the  corporation  of  Exeter  claimed  petty  customs :  he 
there  adverted  to  the  doubt  whether  the  Crown  could  have  petty 
customs  otherwise  than  by  Act  of  Parliament,  and  pointed  out  that, 
if  an  Act  of  Parliament  was  necessary,  a  subject  could  not  claim 
by  prescription,  but  must  show  a  grant.  A  grant  requires  a 
consideration . 

(Coleridge,  J. :  For  the  grant,  not  for  the  original  right.  What 
became  of  the  action  which  was  the  subject  of  the  Anonynuma  (i) 
case  ?) 

That  has  not  been  discovered  (2).  It  is  not,  however,  now  ques- 
tioned that  a  petty  custom  might  be  payable :  but  the  defendant 
denies  that  it  can  be  payable  at  Teignmouth  as  due  to  a  subject  in 
respect  of  Exeter. 

Then,  next,  the  claim  cannot  be  sustained  as  for  a  port  duty.    A 
port  duty  is  payable  only  in  respect  of  a  port,  in  the  confined  sense 
of  the  word,  that  is,  of  "  a  harbour ;  a  safe  station  for  ships :  '* 
Johnson's  Diet,  sub  toe.  Port.     A  custom-house  district,  defined 
for  fiscal  purposes,  has  nothing  to  do  with  that  species  of  port 
which  earns  port  duties.     **  A  port  is  a  harbour  and  *safe  arrival 
for  ships,  boats,  and  ballengers  of  burthen,  to  fraught  and  unfraught 
them  at :  "  Callis  on  Sewers,  57.     Hale,  De  Portibus  Maris,  gives 
the  definition  in  the  larger  sense,  which  is  here  inapplicable.     He 
says  (3) : ''  A  port  is  an  haven,  and  somewhat  more : "  and  he  remarks 
that  it  "  includes  more  than  the  bare  place  where  the  ships  unlade, 
and  sometimes  extends  many   miles ; "    and  afterwards  (p.   47) : 
"Creeks   of  ports,  are   by   a   kind   of   civil    denomination   such. 
They  are  such,  that  though  possibly  for  their  extent  and  situation 
they  might  be  ports,  yet  they  are  either  members  of,  or  dependent 
upon  other  ports.     And  it  began  thus.     The  King  could  not  con- 
veniently have  a  customer  and  comptroller  in  every  port  or  haven. 
But  these  custom-officers  were  fixed  at  some  eminent  port ;  and  the 
smaller  adjacent  ports  became  by  that  means  creeks,  or  appendants 
of  that  where  these  custom-officers  were  placed.'*     But  afterwards 
(p.  76)  he  speaks  "  touching  the  interest  of  propriety  and  franchise 
in  the  very  port,  viz.  that  part  of  the  sea  wherein  ships  come  to 


Match  of 
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(1)  2  Ves.  Sen.  620. 

(2)  The  corporation  recovered  in 
two  actions,  in  the  year  1757,  against 
parties  who,  from  an  entry  in  the  act 
book  of  the  corporation,  dated  1754, 


appear  to  have   probably  been    the 
parties  obtaining   the   injunction  in 
1755  :  the  injunction,  therefore,  seems 
to  have  been  dissolved. 
(3)  Harg.  I^.  T.  46. 
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unlade  their  goods,"     So  Molloy  says  :  "  in  regard  that  the  port  of 
London  is  of  great  concern  in  relation  to  the  customs,  the  extent 
and  limits  of  the  same  port  is  by  the  Exchequer  settled,  which  is 
declared  to  extend  and  be  accounted  "  &c. ;  and  he  lays  down  the 
limits  the  eastern  boundary  being  from  the  North  Foreland  on  the  sea 
coast  of  Kent  to  the  Nase  on  the  sea  coast  of  Essex :  De  Jure 
Marithno,  vol.  ii.  p.  187,  B.  II.  c.  14,  s.  10,  10th  ed,     Stat.  20 
Geo.    II.   c.   18,   was  passed   ''  for  the  better  preservation  and 
improvement  of  the  river  Wear,  and  port  and  haven  of  Sunder- 
land : "   yet  Molloy  calls  Sunderland  a  member  *of  the  port  of 
Newcastle-upon-Tyne :  De  J.  Mar.  vol.  ii.  p.  182,  B.  II.  c.  14,  s.  9. 
Stat.  4  Geo.  II.  c.  19,  was  passed  for  repairing  &c.  the  pier  "  and 
harbour  of  Ilfordcombe  :  "  yet  Hale  names  Ilfracombe  as  a  member 
of  the  port  of  Barnstaple :  De  Port.  M.  (i) ;  Molloy  as  a  member 
of  the  port  of  Exeter :  De  J.  Mar.  vol.  ii.  p.  185,  B.  II.  c.  14,  s.  9  ; 
and  Beawes  as  a  member  of  the  port  of  Plymouth  :  Lex  Mercatoria, 
vol.  i.  p.  248  (2).      Teignmouth   itself  is  called  a   port  in  stat 
23  Hen.  VIII.  c.  8,  s.  1 ;  and  so  is  Dartmouth :   yet  Beawes  (Lex. 
Merc.  vol.  i.  p.  248  (2) )  and  Molloy  (De  J.  Mar.  vol.  ii.  p.  186,  B.  II. 
c.  14,  s.  9)  make  Dartmouth  a  member  of   the  port  of  Exeter. 
From  a  record  cited  by  Hale  (De  Port.  M.  (p.  56,  66) )  it  appears 
that  Topsham  was  a  port  belonging  to  the  Countess  of  Devon  in 
the  reign  of  Edward  I.,  and  distinct  from  the  port  of  Exeter,  which 
therefore  cannot  include  Topsham  by  prescription :  but  Topsham 
lies  between  Exeter  and  the  mouth  of  the  Exe.     These  instances 
show  the  importance  of  distinguishing  between  the  different  uses  of 
the  word  ''  port."    On  that  distinction  was  founded  the  decision  in 
llie  Dock  Company  at  Kingaton-tipon-Hull  v.  Browne  (3).     There  a 
statute  (14  Geo.   III.  c.  56,  s.  42)  gave  the  plaintiffs  a  right  to 
duties  upon  vessels  unlading  &c.  within  the  "  port "  of  Kingston- 
upon-HuU.    Lord  Tentebden,  in  delivering  the  judgment  of  the 
Court,  said  that  there   were  'Hwo  distinct  senses  in  which  the 
phrase,  the  port  of  Hull,  is  used, — ^namely,  one  as  the  head  port 
of  a  district  wherein  there  were  subordinate  and  dependent  ports ; 
and  the  other  the  limited  (and  this  also  the  popular)  sense,  of  a 
port  situate  locally  on  a  certain  river  or  part  of  a  river  with  a  town 
near  ^thereto."     He  then  pointed  out  that  the  rate  in  question 
was  imposed  as  a  remuneration  for  the  expense   of  excavating 
&c.  at  Kingston-upon-HuU ;   and  it  is  worth  remarking  that  he 


(1)  Harg.  L.  T.  48. 

(2)  6th  (Ohitty's)  edition. 


(3)  36  B.  £.  459  (2  B.  &  Ad.  43;. 
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considered  that  instances  of  acquiescence  by  ship  owners  might  be      Mayob  ok 
referred   to   unwillingness   to  incur  an  expensive  contest  with   a         ^^^^ 
corporation.     The  Court  finally  decided  that  the  word  "  port  "  was      Wabhkk. 
there  to  be  construed  in  its  popular  sense.     The  whole  of  this  applies 
eiiually  to  port  duties. 

Three  legal  origins  only  can  be  assigned  to  port  duties.     They 

may  be  imposed  where  the  land  belongs  to  the  Crown,  where  it 

belongs  to  the  grantee,  or  where  duties  are  performed  by  the  party 

claiming  the  dues.     They  do  not  lie  in  prescription :  they  may,  if 

properly  founded,  be  granted  at  this  day.     That  was  held  by  the 

Court   of  Exchequer  in   Jenkins  v.  Harvey  (i),  where   the  Court 

relied  upon  the  ownership  of  land  and  performance  of  repairs  as 

a  consideration.     Here,  ownership  of  the  land  at  Teignmouth,  or 

performance  of   any  duties  there,  was  not  even  asserted.      Lord 

Hale  (De  Portibus  (2) )  says  that  the  ownership  of  the  franchise  and 

the  ownership  of  soil  may  be  distinct ;  and  that  the  Crown  cannot 

generally  give  the  right  of  using  the  soil  for  a  port  where  it  is  the 

property  of  a  subject.    And  afterwards  (p.  84)  he  calls  the  soil  and 

franchise  of  a  port  a  jus  privatum  clothed  and  superinduced  with 

a  jus  publicum :  and  from  what  follows,  respecting  nuisances  in  a 

port,  it  is  clear  that  he  assumes  the  liability  of  the  owner  of  the 

X)ort  to  repair. 

(Coleridge,  J. :  A  subject  cannot  establish  a  port  for  unlading 
even  on  his  own  land ;  the  permission  to  unlade,  which  the  creation 
*of  a  port  confers,  is  a  consideration  for  tolls :  why  may  not  such  a       [  *7»3  ] 
right  to  tolls  pass  to  the  Crown's  grantee  of  a  port  ?) 

There  can  be  no  acquisition  of  right  to  claim  payment  for  landing, 
unless  the  owner  of  the  land  has  been  in  some  way  a  party.  The 
CrOwn  cannot  impose  the  duty  except  for  the  benefit  of  the  subject : 
there  must  be  a  quid  pro  quo  :  2  Bol.  Abr.  172,  Prerogative  le 
Boy  (E),  pi.  20;  16  Vin.  Abr.  578,  Prerogative  of  the  King  (E.  a). 
In  The  Case  of  the  London  Wharfs (z)  Parkbr,  C.  B.,  said  :  "The 
designation  of  ports  is  part  of  the  King's  prerogative.  He  might 
make  regulations  therein  by  common  law  in  order  to  secure  his 
revenue :  yet,  without  an  Act  of  Parliament,  he  could  not  impose 
new  duties."  And,  in  all  cases,  the  duty  taken  must  have 
reference  to  the  consideration  or  quid  pro  quo.    Thus  it  is  a  good 

(1)  40  B.  R.  769  (1  Cr.  M.  &  K.  877  ;  (2)  Harg.  L.  T.  73. 

2  Cr.  M.  &  R.  393,  404;    S,  C,  6  Tyr.  (3)  1  W.  Bl.  581,  590. 
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prescription  that  an  owner  of  a  port  receives  a  poundage  or  mer- 
chandise in  consideration  of  his  keeping  up  marks  for  the  port,  a 
crane,  &c. :  2  Rol.  Abr.  265,  Prescription  (E),  pL  5 ;  17  Yin.  Abr. 
264,  Prescription  (E),  pi.  5;  Vinkensteme  v.  Ebden{i).  But  the 
maintaining  a  quay  would  not  support  a  claim  to  take  toll  for 
vessels  not  using  the  quay :  Com.  Dig.  Toll  (C) ;  Haspurt  v. 
Wills  (2) ;  Warren  v.  Prideaux  (3).  It  is  said  that  cases  open 
tolls  are  inapplicable.  But  the  duty  must  be  in  the  nature  of 
either  a  toll  thorough  or  a  toll  traverse ;  and,  no  ownership  in  the 
soil  being  set  up,  the  claim  is  of  the  former  kind.  In  Truman  v. 
Walgham  (4)  the  Court  said  :  **  Courts  are  exceedingly  careful  and 
jealous  of  these  claims  of  right  to  levy  money  upon  the  subject ; 
*these  tolls  began  and  were  established  by  the  power  of  great  men." 
Where  there  is  ownership  of  the  soil,  the  toll  may  be  supported 
as  a  toll  traverse ;  and  Crispe  v.  Belwood  (6),  Colton  v.  Smith  (6), 
Serjeant  v.  Read  (7),  Lord  PeUiam  v.  Pickersgillis),  and  Re^f.  v. 
2'ke  Marquis  of  Salisbury  (9)  turn  upon  this  principle :  but  on  the 
other  hand,  toll  thorough  requires  a  consideration  coextensive  with 
the  claim  :  Truman  v.  Walgliam  (lo).  The  Mayor  dc.  of  Nottingham 
V.  Lambert  (il),  Brett  v.  Beales  (12),  where  Smith  y.  Shepheard  (13)  is 
explained.  So  the  Crown  cannot  grant  market  tolls  of  goods  not 
brought  to  the  market  for  sale  :  Kerby  v.  Whichelow  (14>,  per 
Powell,  J.;  Com.  Dig.,  Market  (F  1) ;  Hill  v.  Smit/i (16).  Cases 
which  may  appear  to  point  to  a  different  doctrine  will  be  found  to 
turn  merely  on  the  pleading. 


(Coleridge,  J.:  The  argument  on  the  other  side  is,  that  the 
goods  could  not  be  brought  for  landing  to  the  port  at  all  without  the 
grant  of  a  port ;  and  that  therefore  the  parties  landing  the  goods 
there  had  a  consideration.) 

Such  a  right  grounded  on  the  prerogative  of  the  Crown  could  not 
be  granted  away :  but  there  can  not  be  such  a  right,  enabling  the 
Crown  to  tax  merchandize  along  the  whole  coast  of  the  realm.     The 


(1)  1  Ld.  Eay. 

384. 

(10)  2  Wils.  296. 

(2)  1  Mod.  47. 

(11)  Willes,  HI. 

(3)  1  Mod.  104. 

(12)  34  R.  R.  499  (10  B.  &  C.  508). 

(4)  2  Wile.  296. 

(13)  Cro.  Eliz.    710;    6\  C,  Moore, 

(5)  3  Lev.  424. 

574. 

(fi)  1  Cowp.  47. 

(14)  2  Lutw.  1498,  1502. 

(7)  1  Wils.  91. 

(15)  10   R.  R.   357  (4  Taunt.   520. 
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case  of  The  Corporation  of  SoiUhampton  v.  Scurlag  (i)  was  merely  a 
question  between  two  adverse  claimants  of  toll.    In  The  Mayor  dtc. 
of  \ottingliani  v.  Lambert  (2)  the  Court  say  that  "  in  several  ol  the 
cases  cited  there  is  a  particular  benelit  to  *the  subject,  as  coming 
into  a  wharf,  coming  into  a  port,  or  landing  on  the  plaintiff's  manor 
or  quay,  which  distinguishes  it  from  toll  thorough.''     But  coming 
with  merchandize  into  the  kingdom  is  not  a  ''particular  benefit." 
Mayor  oj  London  v.  Hunt  (3),  cited  on  the  other  side,  is  explained  by 
the    Court   in  The  Mayor  dc.  of  Nottingham  v.  Lambert  (4) ;  the 
franchises  of  London  are  confirmed  by  Act  of  Parliament.     But, 
farther,  in  Mayor  of  London  v.  Hunt  (3)  it  is  said  that  "  the  con- 
sideration is  sufficient ;  he  had  the  liberty  of  bringing  them  into 
port,  which  is  a  place  of  safety,  and  therefore  implies  a  considera- 
tion in  itseU  "  :  here  no  port,  in  that  sense,  is  shown  to  exist.     The 
language  of  Powell,  J.  in  Wilkes  v.  Kirby  (5),  referred  to  on  the 
other  side,  shows  only  that  the  obligation  to  repair  is  a  sufficient 
consideration  ;  and  it  seems  to  be  so  understood  by  Comyns ;  Com. 
Dig.,  Toll  (A).     Mayor  qf  Yarmouth  v.  Eaton  (6)  was  cited  on  the 
other  side;  but  there  Lord  Mansfield  said  that  the  ''making  a 
port  '*  was  a  consideration ;  and  here  no  making  was  shown.     The 
duties,  both  in  that  case  and  in  Mayor  of  Exeter  v.  Trimlet  (7),  are 
explained  by  Lord  Mansfield,  in  The  Mayor  of  HuU  v.  Horner  (8), 
to  be  granted  in  consideration  of  repair.    No  case  shows  that  the 
mere  permission  to  land  gives  the  Crown,  not  being  owner  of  the 
soil,  a  right  to  port  duties  which  can  be  granted  away.     The  power 
to  restrain  landing  at  any  but  the  great  ports  was  first  granted  by 
Stat.  4  Hen.  IV.  c.  20,  cited  in  Callis  on  Sewers,  57.    Afterwards, 
stat.  1  Eliz.  c.  11,  B.  2,  restricted  the  power  of  importing  to  places 
assigned  by  the  Queen,  and  where  there  should  ^be  a  customer. 
And  this  possibly  may  explain  the  modern  usage  here :  for  goods 
imported,  while  there  was  no  customer  at  Teignmouth,  must  have 
come  to  £xeter,  where  there  was  one :  so  that,  when  a  customer  was 
assigned  to  Teignmouth,  the  goods  were  still  supposed,  erroneously, 
to  be  in  the  nature  of  goods  coming  to  Exeter ;  and  the  duty  was 
claimed  accordingly,  and  submitted  to.     Stat.  18  &  14  Car.  II.  c.  11, 
^    B.  14  (which  recites  stat.  1  EUz.  c.  11,  s.  2,  but  appears  to  treat  that 
statute  as  extending  farther  than  its  language  imports)  authorised 
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the  issuing  of  a  commission  to  assign  places,  ports,  members,  &c., 
for  the  residence  of  the  customers  and  those  acting  under  them. 
Under  this  the  commission  of  28  Gar.  II.  issued ;  the  return  to  which 
defined  a  port,  including  Teignmouth.  It  seems  probable  that  these 
fiscal  regulations  have  led  to  a  confusion  between  a  port,  in  the 
sense  of  a  district  for  customs,  and  a  port  in  the  more  narrow 
sense,  in  respect  of  which  alone  port  duties  could  be  claimed  by  a 
subject.  Stat.  6  &  7  Will.  IV.  c.  xlii.  (i),  the  Teignmouth  Harbour 
Act,  now  authorises  (sect.  15)  Commissioners  to  determine  the 
boundaries  of  the  **  harbour  of  Teignmouth."  (The  argument  as 
to  the  weight  of  evidence  is  omitted.) 

LoBD  Denman,  Ch.  J. : 

I  am  of  opinion  that  the  evidence  was  properly  admitted.  The 
documents  are  more  than  thirty  years  old.  Burnett's  account 
admits  the  receipt  of  242.  16«.  Sd.  The  accounts  of  the  allied 
receipts  by  Widger  do  not  exactly  form  this  sum  :  the  slight  differ- 
ence might  be  made  up  in  a  subsequent  ^account :  but,  at  any  rate, 
this  could  only  be  matter  of  observation,  more  or  less  strong,  as  to 
the  value  of  the  evidence.  But  we  find  these  accounts  kept  with 
Burnett's  accounts,  and  appearing  to  be  a  part  of  the  vouchers 
handed  over  by  him.  On  this  ground,  I  have  no  doubt  at  all  that 
they  were  properly  submitted  to  the  jui'y.  On  the  general  question, 
which  comprehends  points  of  novelty  and  great  importance,  we  will 
take  time  to  consider. 

Pattbson,  J. : 

The  accounts  of  Widger's  receipts  constitute  an  admission  by 
Widger.  Widger,  in  Burnett's  account,  is  recognized  as  employed 
to  collect  the  dues  :  whether  he  was  so  employed  by  the  corporation 
or  Burnett  is  not  important.  But  Burnett  puts  in  an  account  of 
duties,  as  received  by  Widger.  Why  that  should  not  be  called  a 
voucher  I  do  not  see :  a  voucher  indeed  more  usually  means  the 
account  of  what  a  man  takes  credit  for :  but  it  may  also  mean  the 
account  of  what  he  debits  himself  for.  These  amount  to  accoonts 
rendered  to  Burnett  by  a  servant,  and,  since  they  charge  the 
servant,  are  as  much  receivable  as  accounts  charging  Burnett,  to 
whomsoever  they  are  delivered. 

(I)  Local    and     personal,    public,      and  the  navigation  of  the  river  Teigu 
<<  For    improving,    maintaining,   and      in  the  coimty  of  Devon." 
regulating  the  harbour  of  Teignmouth 
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Williams^  J. : 

Burnett  clearly  appears  by  this  entry  to  have  himself  received 

tbe  sums  which  he  refers  to  from  Widger ;  and  Widger's  account  of 

Ills  own  receipt  of  those  sums  is  admissible.     It  was  hardly  disputed 

tliat  flying  sheets  might,  in  this  way,  have  been  connected  with 

Camett's  account:  nor  was  it  said  that  the  identification  of  the 

sams  mentioned  in  the  two  papers  was  not  a  matter  on  which  the 

Judge  at  Nisi  Prius  was  to  exercise  his  own  opinion.     A  presumption 

of  *forgery  was  not  to  be  made ;  and  I  cannot  see  how  he  could 

refuse  to  receive  the  documents.     In  themselves  they  purport  to 

contain  accounts  rendered  to  the  principal  servant  of  the  plaintiffs. 

We  cannot  well  have  a  stronger  instance  of  the  principle  of  thus 

incorporating  documents  than  Stead  v.  Heaton  (i). 

COLEBIBGE,  J.  : 

I  certainly  received  the  evidence  with  some  doubt.     The  plaintiffs 

began  by  putting  in  the  receiver's  accounts.     These  were  objected 

to :  and  this  led  to  a  detailed  description  of  the  customary  way  of 

taking  and  auditing  the  accounts.     It  appeared  that  a  party  could 

not  be  mayor  till  he  had  been  receiver,  and  had  had  his  discharge ; 

on  the  audit,  he  must  have  attended  with  vouchers.     The  receiver's 

account  spoke  of  sums  received  from  the  sub-agent :  and  then  the 

two  disputed  papers  were  tendered,  as   being  found  among  the 

receiver's  vouchers,  and  more  than  thirty  years  old.     I  agree  with 

my  brother  Williams  that  this  constituted  evidence,  not  only,  as 

against  Burnett,  of  his  having  received  the  sums  of  which  he  brought 

the  account,  but  also,  as  against  Widger,  that  he  had  charged 

himself  with  that  receipt.     On  this  point,  therefore,  the  rule  should 

be  discharged. 

Cur.  adv.  vtdt. 


Mayor  of 
Exeter 

r. 
Warrkx. 
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LoBD  Denman,  Gh.  J.  now  delivered  the  judgment  of  the  Court  : 

In  this  case,  tried  before  my  brother  Coleridge  at  the  Assizes  for 
Devon,  being  an  action  for  petty  customs,  dues  and  duties,  due 
upon  cuhn,  fish,  oil,  seal-skins  and  other  articles,  the  right  of  the 
corporation  to  exact  certain  payments,  in  the  name  of  port  dues  or 
petty  customs,  *from  those  who  land  their  goods  at  the  haven  of 
Teignmouth,  as  a  member  of  the  port  of  Exeter,  was  established  by 
the  verdict  of  a  jury. 

But  a  rule  nisi  for  a  new  trial  was  obtained,  on  the  suggestion 

(1)  4  T.  E.  669. 
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that  my  learned  brother's  direction  was  incorrect  in  point  of  law  : 
and  several  points  have  been  discussed  before  us,  more  largely, 
perhaps,  than  was  warranted  by  what  appears  to  have  been  the 
matter  in  contest  at  the  trial. 

Upon  that  occasion  it  was  not,  and  indeed  scarcely  could  have 
been,  contended  that  the  plaintiffs  were  not  owners  of  a  port  to 
some  extent,  and,  as  such,  entitled  to  receive  the  duties  claimed  in 
the  declaration,  within  certain  limits.  But  it  was  argued  that  the 
franchise  could  not  have  been  legally  granted,  so  as  to  extend  to 
Teignmouth  and  carry  a  right  to  port  duties  there,  for  want  of  any 
apparent  legal  consideration :  and  that  want  was  said  to  be  involved 
in  the  absence  of  any  right  in  the  soil,  either  in  the  grantees  or  the 
grantor,  the  Crown.  There  was  no  evidence,  it  was  said,  that 
Teignmouth  bad  at  any  time  been  terra  regis ;  no  soil  therefore  was 
dedicated  to  public  use,  no  repairs  done,  nothing  given  in  return  for 
the  duties  claimed ;  the  Judge  was  therefore  called  upon  to  direct 
the  jury  at  once  that  no  case  had  been  made  for  the  plaintiffs,  and 
that,  without  reference  to  the  evidence  of  payments  insisted  on  by 
them,  the  verdict  must  pass  for  the  defendant. 

My  learned  brother  did  not  deny  that,  for  the  validity  of  a  Boyal 
grant  of  the  franchise  of  a  port  with  the  right  to  collect  port  dues 
or  petty  customs,  a  consideration  was  necessary  :  but  he  said  that 
the  right  to  create  a  port  was  in  the  Grown,  which  it  might  exercise 
plena  jure,  so  long  as  there  was  no  interference  with  the  *rights 
previously  vested;  that  the  consideration  for  port  duties,  as 
attendant  on  such  a  grant,  need  not  be  the  devotion  of  the  soil  to 
the  use  of  the  port ;  that,  if  so,  there  was  no  evidence  to  support  it 
in  the  plaintiffs  in  the  present  case,  even  to  the  limited  extent 
admitted;  for  that  there  was  none  to  prove  any  right  of  soil  in 
them  in  the  bank  or  estuary  of  the  £xe,  any  more  than  beyond  the 
mouth ;  indeed  their  evidence  disproved  it ;  but  that,  considering 
the  very  early  times  to  which  this  grant,  if  ever  made,  must  be 
referred,  no  previously  vested  inconsistent  rights  appearing,  the 
mere  creation  of  the  port,  with  the  consequent  right  in  all  the 
subjects  to  use  the  range  within  the  limits  as  a  port,  to  bring  their 
ships  there  for  safety,  and  to  trade  there,  and  unload  customable 
goods,  would  be  consideration  sufficient  in  law  to  support  the  grant 
of  the  duties.  He  told  the  jury,  therefore,  that,  as  to  the  mere 
existence  of  a  port  with  port  duties  granted  to  the  plaintiffs,  there 
was  no  question;  that  the  real  question  was  the  extent;  as  to 
which  they  could  not  throw  the  plaintiffs'  evidence  overboard  at 
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once  on  the  ground  alleged,  but  that,  consistently  with  all  the 
evidence,  there  was  ground  on  which  they  might  found  a  legal 
origin  for  the  rights  claimed  by  the  plaintiffs. 

After  much  consideration  of  the  authorities,  we  are  of  opinion 
that  this  direction  was  right  in  point  of  law,  and  at  least  not  too 
favourably  stated  for  the  plaintiffs.  We  think  he  might  properly 
have  added  that,  if  the  ownership  of  the  port  carried  with  it  the 
obligation  to  clear  the  harbour  or  do  any  thing  else  in  the  way  of 
repairing  or  maintaining  it,  the  non-performance  of  that  duty  might 
render  the  owners  liable,  but  could  not  form  a  defence  to  the 
present  action ;  and  that  a  long  ^enjoyment  of  the  duties  might 
warrant  the  presumption  of  any  fact  necessary  to  make  them  legal. 

As  to  the  general  right  of  the  Crown  in  this  matter,  it  will  be 
sufficient  to  cite  the  single  authority  of  Lord  Hale.  **  It  is  a  part," 
says  he,  **  of  the  jus  regale  or  royalty  of  the  Crown  of  England 
originally  and  de  novo  to  erect  public  ports  in  this  kingdom.  As 
all  franchises  within  the  kingdom  are  derived  from  the  Crown, 
either  immediately  and  explicitly,  as  by  new  erection,  grant,  or 
charter ;  or  presumptively  and  consequentially,  as  by  custom  or 
prescription  ;  so  in  a  special  manner  are  the  ports  and  the 
franchises  thereof,  which  are  ostia  regni " :  De  Port.  Maris,  c.  3  (i). 

That  this  right  of  the  Crown  was  exercised  at  some  very  remote 
period,  and  a  port  created  of  which  Exeter  was  the  caput,  cannot 
now  be  disputed:  and  there  seems  good  reason  to  believe  that, 
when  the  city  of  Exeter  was  granted  to  the  burgesses  thereof  in  fee 
farm,  first  by  Richard,  Earl  of  Cornwall,  in  1259,  and  subsequently 
by  Edward  III.,  the  port,  with  the  customs  which  the  Crown  had 
before  received  there,  passed  with  the  grant  as  parcel  thereof. 
Lord  Hale,  in  the  account  which  he  gives  of  petty  customs  (Con- 
cerning the  Customs,  c.  4  (2)),  states  that  this  was  not  unusual,  and 
says  that  these  (the  petty  customs)  '*  being  grown  inconsiderable  in 
length  of  time  might  be  granted  to  the  several  corporations  of  those 
ports  or  towns  wherein  they  were  taken  as  part  of  their  farms ;  as 
was  done  in  the  cases  of  Exeter  and  Yarmouth,  Kingston  upon 
Hull,  and  some  other  ports."  We  do  not  cite  this  passage  as  proof 
of  the  fact,  but  as  showing  that,  according  to  that  great  lawyer's 
opinion,  there  is  nothing  in  such  a  state  of  things  unreasonable, 
♦or  which  may  not  easily  be  presumed  on  proper  evidence  of  user. 

We  also  refer  to  the  statute  of  Hen.  VIII.  (3)  for  the  purpose  of 
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showing  that  it  has  not  escaped  our  attention.  But  it  belongs  to 
the  head  of  evidence,  not  of  law ;  and  may  possibly  supply  either 
party  with  some  plausible  arguments. 

Upon  the  evidence  in  this  case,  the  grants  before  mentioned  were 
produced,  and  strong  evidence  from  a  very  remote  period  down  to 
modern  times  offered  of  the  perception  of  petty  customs  and  port 
dues  by  the  plaintiffs  as  grantees  of  the  port. 

Then  it  appears  to  us  that  the  extent  of  the  port,  de  facto,  became 
a  question  merely  of  evidence.  It  could  not  be  denied  that  a  port 
might  be  created  with  a  head  and  many  members :  the  existence  of 
such  ports  is  matter  of  notoriety ;  and  Lord  Hale  mentions  many 
instances,  Exeter  among  them  (i) ;  in  enumerating  the  members  of 
which  he  certainly  omits  Teignmouth,  an  omission  furnishing  ground 
for  remark,  but  not  really  of  weight  as  evidence  of  the  fact. 

In  support  of  their  claim  the  plaintiffs  offered  some  ancient 
evidence,  a  receiver's  account  of  the  4  Eliz.,  in  which  the  officer 
charged  himself  with  a  gross  sum  of  92.  ds,  4d.  for  customs  of  goods 
landed  in  several  places  (among  others  Teignmouth)  within  the 
port  of  Exmouth  and  Exeter ;  a  lease  of  85  Eliz.,  of  the  to^m 
custom,  due  for  entry  of  all  manner  of  ships,  &c.,  arriving  within 
the  port  or  haven  of  the  city  of  Exeter,  viz.  Exmouth,  and,  among 
other  places,  Teignmouth  ;  another  lease  containing  the  same 
enumeration  in  8  Jac.  I. :  on  which  the  rent  had  been  paid.  Bat 
this,  and  other  evidence  of  the  kind,  was  not  so  much  of  inde- 
pendent strength,  ^standing  by  itself,  as  indirectly  in  the  support 
which  it  gave  to  the  latter  evidence,  and  from  its  consistency  with 
it.  The  evidence  in  modern  times,  down  to  the  year  1834,  was 
clear,  unambiguous  and  uninterrupted. 

To  all  this  no  answer  was  given  by  counter  evidence  ;  no  claim 
was  set  up  for  Teignmouth  as  a  port  of  itself,  or  as  a  member  of 
any  other  port :  but  strong  remarks  were  made  on  the  improbable 
extent  of  the  port,  as  claimed  by  the  plaintiffs ;  and  suggestions 
for  the  explanation  of  what  was  offered  by  the  plaintiffs  were  urged, 
reasonable  in  themselves,  and  pressed  forcibly  and  ingeniously  on 
the  jury.  It  is  not  complained  of  that  justice  was  not  done  to 
them  by  the  Judge  in  laying  the  case  before  the  jury. 

A  commission  in  the  time  of  Gar.  II.  was  strongly  attacked  by 
the  defendant's  counsel,  as  applicable  only  to  some  proceedings  is 
relation  to  the  revenue ;  it  was  even  claimed  as  evidence  against 
the  plaintiffs'  claim  to  port  duties,  as  explaining  the  circumstance 

(1)  Harg,  L.  T,  48. 
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of  Teignmouth  being  named  with  Exeter.    But  it  could  not  explain 

the  ancient  enjoyment :  it  was  in  no  degree  inconsistent  with  any 

fact  essential  to  the  plaintiffs'  title  ;  and,  at  all  events,  the  effect  of 

it  ^as  for  the  consideration  of  the  jury. 

Saving  disposed  of  the  legal  objections  to  the  summing  up,  we 

are  asked  to  grant  a  new  trial  on  these  latter  grounds,  as  if  the 

verdict  ought  to  be  considered  against  the  evidence.     We  think  we 

cannot  in  justice  do  this.     Where  a  verdict  has  been  obtained  in 

support  of  such  a  claim,  founded  on  evidence  not  unsatisfactory  to 

the  Judge,  and  given  by  a  jury  under  no  unfair  bias,  and  properly 

directed,  we  think  it  ought  not  to  be  lightly  disturbed. 

This  rule  will  therefore  be  discharged. 

Rule  discharged. 


Mayor  op 

Exeter 

V. 

Warrbn. 


EVAI^S  AND  WHEELTON   v.  COLLINS  and   EIGLEY. 

(5  Q.  B.  804—820 ;  S.  C.  D.  &  M.  72 ;  12  L.  J.  Q.  B.  339 ;  7  Jur.  743.) 

A  sheriff  declared  in  case,  for  that,  defendants  being  attorneys  of  P.  who 
had  sued  out  a  ca.  sa.  against  John  Wright,  and  the  sheriff  having  in 
custody  (under  another  ca,  ea.)  another  John  Wright  who  was  entitled  to 
his  discharge,  defendants,  well  knowing  the  premises,  falsely  represented 
to  the  sheriff  that  the  last  mentioned  J.  W.  was  the  J.  W.  against  whom 
P.'s  writ  had  issued ;  by  means  whereof  defendants  caused  the  sherii¥  to 
detain  the  J.  W.  who  was  in  his  custody ;  for  which  the  last  mentioned 
J.  W.  sued  the  sheriff,  and  he  paid  money  by  way  of  compromise. 

The  attorneys  pleading  Not  guilty,  evidence  was  given,  for  the  sheriff, 
that  his  officer  delivered  a  note  to  the  defendants'  managing  clerk  in  P.'s 
action,  describing  the  John  Wright  who  was  in  custody,  and  enquired  if 
that  was  the  John  Wright  whom  they  had  sued  on  behalf  of  P. ;  and  that 
the  clerk  took  the  letter  into  the  office  where  defendants  were,  and  after- 
wards returned  and  told  the  officer  that  that  was  the  John  Wright ;  neither 
defendants  nor  the  clerk  at  that  time  knowing  the  contrary. 

Held  by  the  Court  of  Queen's  Bench  that,  on  this  evidence,  the  juiy 
were  warranted  in  finding  for  the  sheriff ;  an  action  being  maintainable  for 
the  misrepresentation,  and  the  defendants  being  liable,  under  the  circum- 
stances, for  the  mis-statement  of  their  clerk.  Also,  that  the  action  lay, 
though  the  detainer  was  made,  and  the  money  for  compromise  paid,  by  the 
sheriff's  officer,  and  not  by  himself. 

But  held  by  the  Court  of  Exchequer  Chamber, 

That  a  plea  alleging  that  defendants  had  good  and  probable  reason  to 
believe,  and  did  with  good  faith  believe,  the  representation  to  be  true,  was 
an  answer  to  the  action  (1). 

The  Court  of  Queen's  Bench  having  given  judgment  for  plaintiffs  non 
ohstanU  veredicto  on  this  plea. 

Judgment  reversed. 

Case.     The  declaration  charged  that,  before  the  committing  &c., 
to  wit  on  Ac,  defendants,  as  attorneys  of  David  Power,  caused  to 

(I)  Approved  in  Derry  v.  Peek  (1889)  14  App.  Cas.  337,  367,  68  L.  J.  Ch.  864. 
-J.  G.  P. 
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Evans  be  issnod  ont  of  the  Common  Fleas  a  testatum  ca.  ta.  against  John 
Collins.  Wright,  at  the  suit  of  Power,  directed  to  the  Sheriff  of  Middlesex, 
commanding  him  to  take  Wright,  wheresoever  <fec.,  to  satisfy  Power 
a  certain  debt  &c. ;  which  writ  defendants,  as  such  attorneys,  before 
the  committing  &c.,  to  wit  on  &c.,  caused  to  be,  and  the  same  was, 
delivered  to  plaintiffs,  who  then  and  until  and  at  the  time  of  the 
committing  &c.  were  Sheriff  of  Middlesex,  to  be  executed:  that 
afterwards,  and  while  plaintiffs  continued  such  sheriff,  and  before 
the  committing  &c.,  to  wit  on  &c.,  plaintiffs  lawfully  had  and 
detained  in  their  custody,  as  such  sheriff,  in  a  certain  prison  of 
plaintiffs,  as  such  sheriff,  to  wit  &c.  (Whitecross  Street  Prison), 

[  ♦805  ]  being  the  debtors'  prison  *for  Middlesex,  a  certain  other  John 
Wright,  not  being  the  same  person  as  the  -T.  W.  against  whom  the 
said  writ  at  the  suit  of  Power  had  been  issued  as  aforesaid,  that  is 
to  say,  under  and  by  virtue  of  a  certain  other  testatum  ca.  sa., 
issued  out  of  the  Queen's  Bench  at  the  suit  of  one  Benjamin 
Mosedon,  and  directed  to  the  said  Sheriff  of  Middlesex. 

The  count  then  stated  that  afterwards,  and  after  the  delivery 
to  plaintiffs  of  the  testatum  ca,  sa.  at  the  suit  of  Power,  while 
plaintiffs  continued  such  sheriff,  and  while  the  said  John  Wright, 
hereinbefore  mentioned  to  have  been  lawfully  detained  in  the 
custody  of  plaintiffs  as  such  sheriff,  was  and  continued  lawfully  in 
such  custody,  to  wit  on  &c.,  the  last  mentioned  John  Wright  became 
and  was  lawfully  entitled  to  his  discharge  from  such  custody ;  and 
it  then  became  and  was  the  duty  of  plaintiffs,  as  such  sheriff,  to 
discharge,  and  plaintiffs,  as  such  sheriff,  but  for  the  committing  of 
the  said  grievance  by  defendants  as  hereinafter  mentioned,  would 
then  have  discharged,  and  were  then  about  to  discharge,  the  last 
mentioned  J.  W.  from  their  said  custody :  yet,  defendants  so  being 
such  attorneys  of  D.  Power  as  aforesaid,  well  knowing  the  said 
premises,  after  the  delivery  to  plaintiffs  of  the  testatum  ca.  sa. 
at  the  suit  of  Power,  while  plaintiffs  continued  such  sheriff,  after 
the  last  mentioned  J.  W.  had  so  become  and  was  entitled  to  be 
discharged,  and  was  about  to  be  discharged,  by  plaintiffs  out  of  the 
custody  of  plaintiffs,  to  wit  on  &c.,  defendants,  so  being  such 
attorneys  &c.,  for  the  purpose  of  preventing  plaintiffs  from 
discharging  the  said  last  mentioned  J.  W.  from  their  said  custody, 
which  plaintiffs  were  then  about  to  do,  and  would  otherwise  have 

[  *806  ]  done,  falsely  represented  and  declared  to  plaintiffs,  so  being  ♦such 
sheriff,  that  the  last  mentioned  J.  W.,  so  then  being  in  the  lawful 
custody  of  plaintiffs  as  such  sheriff,  and  whom  the  plaintiffs  were 
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then  about  to  discharge  from  their  said  custody,  was  the  same  Evans 
person  as  the  other  J.  W.  hereinbefore  mentioned,  against  whom  Collins. 
the  said  writ  at  the  suit  of  Power  had  been  issued  by  defendants 
as  attorneys  of  Power;  whereas,  in  truth  and  in  fact,  the  said 
J.  Yf.y  whom  plaintiffs  were  so  then  about  to  discharge  from  their 
custody,  was  not  the  same  person  as  the  said  J.  W.  against  whom 
the  said  writ  of  testatum  ca.  sa.  at  the  suit  of  Power  had  been 
issued  by  defendants  as  aforesaid,  but  was  another  and  different 
person :  and  defendants,  by  so  falsely  representing  and  declaring 
the  said  persons  to  be  the  same,  for  the  purpose  of  preventing  the 
discharge  from  custody  of  the  said  J.  W.  so  being  in  the  custody  of 
plaintiffs  as  such  sheriff,  did  then,  to  wit  on  &c.,  and  from  thence 
for  a  long  space  of  time  after  the  said  last  mentioned  J.  W.  had  so 
become  and  was  entitled  to  his  discharge  and  ought  to  have  been 
discharged  as  aforesaid,  to  wit  for  the  space  of  &c.,  and  until  the 
discharge  of  the  last  mentioned  J.  W.  from  custody  as  hereinafter 
mentioned,  (during  all  which  time  plaintiffs  continued  Sheriff  of 
Middlesex),  cause  plaintiffs,  as  such  sheriff,  to  keep  and  detain  the 
said  last  mentioned  J.  W.  in  their  custody  as  such  sheriff,  under 
the  supposed  authority  of  the  writ  of  testatum  ca.  sa,  at  the  suit  of 
Power :  and  plaintiffs,  being  during  all  that  time  wholly  ignorant 
and  without  any  notice  whatsoever  from  defendants,  or  otherwise, 
that  the  said  J.  W.  so  being  in  their  custody  and  the  said  J.  W. 
against  whom  the  said  writ  at  the  suit  of  Power  had  been  issued  as 
aforesaid  were  not  the  same  person,  and,  on  the  contrary  thereof, 
confiding  in  the  said  "^false  representation  and  declaration  of  defen-  [  *807  ] 
dants  that  they  were  the  same  person,  and  believing  the  same  to 
be  true,  did,  by  reason  and  means  of  the  said  false  representation 
and  declaration  of  defendants,  keep  and  detain  the  said  last 
mentioned  J.  W.  in  their  custody  as  such  sheriff,  to  wit  in  the 
prison  aforesaid,  under  the  supposed  authority  of  the  said  writ  of 
testatum  ca.  sa.  at  the  suit  of  Power,  as  and  for  the  same  J.  W.  in 
the  said  writ  last  aforesaid  mentioned,  for  a  long  space  of  time 
after  the  said  J.  W.,  so  being  in  the  custody  of  plaintiffs,  had  so 
become  entitled  to  be  discharged  and  ought  to  have  been  discharged 
from  the  said  custody,  to  wit  for  the  space  &c.,  and  until  the 
18th  June,  1840  :  on  which  day,  and  not  before,  plaintiffs 
discovered  and  ascertained  that  the  said  representation  and 
declaration  of  defendants  was  false,  and  that  the  said  J.  W.  so 
being  in  their  custody  as  aforesaid  and  the  said  J.  W.  against 
whom  the  said  testatum  ca.  sa.  at  the  suit  of  Power  had  been  issued 


50  1844,    Q.  B.     6  Q.  B.  807—809.  rR.a. 

Evans  were  not  the  same  person :  and  plaintiffs  did  thereupon  then,  to 
Collins,  wit  on  &c.,  forthwith  discharge  the  said  J.  W.  whom  they  had  so 
detained  as  aforesaid  from  their  said  custody :  By  reason  and  means 
of  which  premises,  afterwards,  and  after  the  discharge  of  the  last 
mentioned  J.  W.,  and  before  the  commencement  of  this  suit,  to 
wit  on  &e.y  the  last  mentioned  J.  W.  commenced  and  prosecuted 
an  action  &c.  against  plaintiffs,  for  and  in  respect  of  the  said 
illegal  detainer  and  imprisonment  &c.  occasioned  as  aforesaid :  and 
such  proceedings  were  thereupon  had  that  afterwards,  to  wit  on 
&c.,  the  now  plaintiffs,  in  order  to  settle  the  said  action  <bc.,  were 
forced  and  obliged  to  pay,  and  did  necessarily  and  properly  and 
[  *808  ]  ^ith  the  consent  of  defendants  pay,  to  the  last  ^mentioned  J.  W. 
a  large  sum  d:c.,  to  wit  lOZ.,  as  and  for  damages  and  compensation 
(being  a  reasonable  sum  in  that  behalf)  for  the  illegal  detainer  &c. 
occasioned  as  aforesaid,  and  for  which  the  last  mentioned  action 
was  so  commenced  and  prosecuted,  and  also  the  further  sum  &c. 
(SQL  costs) :  and  also  plaintiffs,  by  means  of  the  premises,  were 
forced  &c.  to  sustain  and  incur  &c.  (costs  in  defence). 
Pleas.     1.  Not  guilty.     Issue  thereon. 

2.  That  defendants  did  not  cause  plaintiffs  to  keep  or  detain 
J.  W.  in  the  declaration  in  that  behalf  mentioned  in  their  custody 
under  the  supposed  authority  of  the  said  Ustatum  ca,  8a.  at  the  suit 
of  Power,  and  plaintiffs  did  not,  by  reason  and  means  of  the  said 
representation  &c.  of  defendants,  keep  or  detain  the  same  J.  W.  in 
their  custody,  under  the  supposed  authority  of  the  same  writ,  for 
any  part  of  the  time  in  the  declaration  in  that  behalf  mentioned ; 
and  plaintiffs  were  not  forced  &c.  to,  nor  did  necessarily  &c.,  nor 
with  the  consent  of  defendants,  or  either  of  them,  pay  to  the  same 
J.  W.  the  sums  in  the  declaration  in  that  behalf  mentioned,  or 
either  of  them  &c. ;  nor  were  plaintiffs  forced  &c.  to  sustain  or 
incur,  nor  have  they  sustained  &c.,  the  costs  &c.  in  the  declaration 
mentioned,  or  any  or  either  of  them,  or  any  part  thereof,  in  manner 
&c. :  conclusion  to  the  country.     Issue  thereon. 

3.  That,  at  the  time  defendants  made  the  representation  &c.  in 
the  declaration  mentioned,  they,  defendants,  had  good  and  probable 
reason  to  believe,  and  then  did  with  good  faith  believe,  that  the 
said  representation  &c.  was  true,  and  that  the  said  J.  W.  then  in 
the  custody  of  plaintiffs  as  such  sheriff  was  the  same  person  as  the 

r  'sog  ]  other  J.  W.  against  whom  the  said  writ  of  testatum  ca.  *«a.  at  the 
suit  of  Power  had  been  and  was  issued :  verification.  Beplication : 
De  mjurid.    Issue  thereon. 
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4.  That,  just  before  the  time  of  the  committing  &c.,  to  wit  on  &c.,       Bvans 
plaintiffs  inquired  of  defendants  if  the  said  J.  W.  in  the  custody  of      collins. 
plain tiflfs  was  the  same  person  as  J.  W.  against  whom  the  said  writ 
at  the  suit  of  the  said  David  Power  had  been  issued,  and  plaintiflfs 
then  informed  defendants  of  the  residence  of  the  said  J.  W.,  then  in 
their  custody,  before  and   at   the  time  he  was  taken,  and   then 
described  to  plaintiffs  the  same  J.  W. ;  and  such  information  and 
description  then  corresponded  with  the  supposed  residence  and  the 
description  of  the  said  J.  W.  against  whom  the  said  writ  at  the  suit 
of  the  said  D.  Power  had  been  issued,  and  then  induced  defendants 
to  believe  it  probable  that  the  said  J.  W.  was  the  J.  W.  against 
whom  the  said  writ  had  issued  at  the  suit  of  the  said  D.  Power  ; 
and  defendants  then  informed  plaintiffs  that  they  considered  it 
probable  that  the  said  J.  W.  in  the  custody  of  plaintiffs  was  the 
3.  W.  against  whom  the  last  mentioned  writ  had  issued,  and  then 
declined  to   speak  with  certainty  as  to   the  identity  of  the  two 
J.  W.s ;  and  plaintiffs  then  requested  defendants  to  state  that  the 
said  J.  W.  in  custody  of  plaintiffs  was  the  J.  W.  against  whom 
the  said  writ  had  issued  at  the  suit  of  the  said  D.  Power :  and 
thereupon  defendants,  at  the  request  of  plaintiffs,  at  the  said  time 
when  <fec.,  with  good  faith   represented  and  declared  to  plaintiffs, 
as  in  the  declaration  mentioned,  defendants  not  then  knowing  that 
the  said  J.  W.  in  the  custody  of  plaintiffs  was  not  the  J.  W.  against 
whom  the  said  writ  had  issued  at  the  suit  of  the  said  D.  Power : 
which  is  the  same  supposed  grievance  &c. :  verification.     Eeplica- 
tion  :  that  plaintiffs  did  not  *request  defendants  to  state  that  the       [  'Sio  ] 
J.  W.  in  the  custody  of  plaintiffs  was  the  J.  W.  agauast  whom  the 
said  writ  had  issued  at  the  suit  of  the  said  D.  Power :  and  defen- 
dants did  not  commit  the  grievance  in  the  declaration  mentioned  at 
the  request  of  plaintiffs  in  manner  and  form  &c. :  conclusion  to  the 
country.     Issue  thereon. 

On  the  trial,  before  Wightman,  J.,  at  the  sittings  in  London  after 
Easter  Term,  1842,  the  material  facts  appeared  to  be  as  follows. 
Some  time  before  June,  1840,  the  defendants  below,  as  attorneys 
for  Power,  had  sued  out  a  ca.  sa.  against  John  Wright,  and  lodged 
it  with  the  Sheriff  of  Middlesex,  and  a  warrant  was  thereupon 
granted  to  Slowman,  the  sheriff's  officer.  In  June  1840,  the  ca.  sa. 
not  having  yet  been  executed,  the  plaintiffs  below,  as  Sheriff  of 
Middlesex,  had  in  their  custody,  in  Whitecross  Street  Prison, 
another  John  Wright  of  Pell  Street,  Ratcliffe  Highway,  under  a 
ca,  $a.  at  the  suit  of  one  Mos^don,    The  latter  John  Wright  became 
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Evans       entitled  to  his  discharge  under  the  Insolvent  Debtors'  Act:  and  a 
CoLLiNR.      iiote  was  thereupon  sent  to   Slowman   from  the  sheriffs  oflBce, 
desiring  him  to  certify  whether  John  Wright  of  Pell  Street  then  in 
the  debtors'  prison  was  the  same  person  with  the  defendant   in 
Power  V.  Wright,  and,  if  so,  whether  Slowman  had   lodged   his 
warrant  with  the  keeper  of  the  prison ;  and  to  return  the  note 
immediately  without  fail ;  and  to  lodge  his  warrant  in  Power's  action 
(if  not  already  lodged)  with  the  keeper  forthwith.     Slowman  sent 
the  note  to  the  ofiSce  of  Messrs.  Collins  and  Bigley,  the  defendants 
below.      The  messenger  saw  there  the  principal  common  law  clerk, 
named  Freeman,  to  whom  he  showed  the  paper,  and  stated  that  he 
came  from  Slowman,  and  that  Slowman  wished  to  know  whether 
[  *8ii  ]       the  person  in  custody  was  the  same  with  *the  John  Wright  against 
whom  Messrs.  Collins  and  Bigley  had  sued  out  a  ca.  «a.    Freeman  at 
first  doubted  whether  he  could  properly  state  this :  but,  on  further 
conversation  with  the  messenger,  and  on  his  request  that  Freeman 
would  certify  the  identity  as  the  note  required,  he  wrote  on  the  back  : 
**  The  within  defendant  is  the  same  person  whom  we  have  lodged 
a  ca.  sa.  against  for  David  Power.     Collins  and  Biglet,  plaintiff's 
attorneys  "  (i).     In  consequence  of  this  proceeding,  the  defendant 
in  Mosedon  v.  Wright  was  detained  some  time  in  custody  after  he 
had  become  entitled  to  his  discharge.      He  brought  an   action 
against  the  sheriff,  the  now  plaintiffs,  for  false  imprisonment ;  and 
Slowman  then  requested  Messrs.  Collins  and  Bigley  to  permit  the 
sheriff  to  settle  the  action.     Collins  and  Bigley  wrote  in  answer : 

"  July  loth,  1840. 
"  Wright  v.  Sheriff  of  Middlesex. 
"  Sir,— Without  admitting  that  any  responsibility  attaches  to  us 
by  reason  of  any  indorsement  by  us  in  this  action,  we  undertake  to 
make  no  objection  to  any  mode  of  settlement  which  the  sheriff  may 
deem  it  proper  to  make  to  this  action.     We  remain  "  &c. 

Slowman  then  paid  101.  of  his  own  money  to  the  last  named 
plaintiff  Wright,  by  way  of  compensation. 

It  did  not  appear  in  evidence  that  Messrs.  Collins  and  Bigley  had 
in  any  direct  manner  authorised  the  indorsement  by  Freeman. 

For  the  defendants  it  was   urged,  as  ground   for  a  nonsuit: 

[  ♦812  ]       That  the  payment  by  Slowman  was  not  a  payment  *by  which  the 

plaintiffs  were  damnified,  and  therefore  no  action  lay :  And  that 

(I)  See  further,  as  to  this  part  of  the  case,  the  judgment  of  the  Court  of 
Queen^B  Bench,  p.  654,  past. 
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ihe  defendants  were  not  liable,  because  Freeman  had  no  authority       Evans 

to  give  the  indorsement  on  their  behalf:  and  because  the  statement      collins. 

famished  by  him  was  made  bond  fide  y  and  without  knowledge  of  its 

ootruth.      The  learned  Judge  left  it  to  the  jury  to  say  :  1.  Whether 

Freeman,  as  managing  clerk,   had  such   a  general  authority  as 

entitled  him  to  sign  the  certificate  in  question  (i).      2.  Whether  he 

had  probable  reason  for  believing  that  the  John  Wright  in  custody 

was  the  defendant  in  Power  v.  Wright.     8.  Whether  the  plaintiflfs 

were  induced  by  that  representation  to  detain  Wright  in  custody. 

The  jury  found  in  the  affirmative  on  all  the  points;  and  a  verdict 

was  taken  for  the  plaintiffs  on  the  1st,  2nd  and  4th  issues,  and  for 

the  defendants  on  the  3rd.     The  learned  Judge  directed  that  the 

verdict  should  be  entered  for  Is.  damages  on  the  1st,  2nd  and  4th 

issues,  giving  the  plaintiffs  leave  to  move  that  the  sum  should  be 

increased  to  101.  if  the  Court  should  think  them  entitled  to  recover 

the  whole  sum  paid  by  Slowman.     He  also  gave  leave  to  move  for 

a  nonsuit  on  the  first  point  above  stated  ;  or,  if  the  Court  should 

think,  on  the  whole  case,  that  there  was  no  evidence  for  the  jury. 

In  Trinity  Term,  1842,  a  rule  was  obtained  calling  on  the  plaintiffs 
to  show  cause  why  a  nonsuit  should  not  be  entered  for  the  reasons 
stated  at  the  trial,  or  a  new  trial  had  on  the  ground  of  misdirection, 
and  because  the  verdict  was  against  the  weight  of  evidence. 

A  cross  rule  was  obtained  in  the  same  Term  calling  on  "^ the       [  *8i3  ] 
defendants  to  show  cause  why  the  damages  should  not  be  increased  to 
10/.,  and  why  judgment  should  not  be  entered  for  the  plaintiffs,  non 
obstante  veredicto,  on  the  third  issue. 
In  Trinity  Term,  1848  (i). 

Erie  and  Hnmfrey  showed  cause  on  behalf  of  the  plaintiffs, 
and  supported  their  rule.     *     *     * 

Piatt  and  Peacock,  contra.  [  8H  ] 

[As   the  arguments  used  in  the  Exchequer  Chamber  are  fully 

reported  below,  it  is  thought  unnecessary  to  reprint  the  report  of 

the  arguments  used  in  the  Queen's  Bench.] 

Cnr.  adv.  vult. 

Lord  Denman,  Ch.  J.,  in  the  ensuing  vacation  (June  24th,  1843),       [  ^'^  ] 
delivered  the  judgment  of  the  Court  : 

(1)  Questions  had  been  put  to  Free-      exercised,  as  managing  clerk,  in  other 
man,  and  statements  made  by  him,  on      respects, 
the  trial,  as  to  the  powers  which  he 
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EvAKs  The  plaintiffs  were  the  late  Sheriffs  of  London,  and  brought  this 

Collins,  action  against  two  persons,  attorneys  for  one  Power,  who  had  sued 
John  Wright  for  a  debt  and  obtained  execution  against  him,  for  falsely 
representing  another  John  Wright  (who  was  then  in  custody  of  the 
plaintiffs)  to  be  the  defendant  in  that  action,  though  they  knew  the 
contrary :  by  which  false  representation  the  plaintiffs  were  induced 
to  detain  the  wrong  person,  who  thereupon  brought  an  action 
against  them,  and  therein  recovered  (by  way  of  compromise)  10/.,  in 
respect  of  the  unlawful  imprisonment.  To  this  declaration.  Not 
[  'yn  J.  guilty  *was  pleaded,  and,  among  other  pleas,  not  now  requiring 
observation,  Srdly,  That  the  defendants  had  reasonable  and  probable 
cause  to  believe  the  person  whom  they  pointed  out  to  be  the  real 
defendant. 

On  the  trial,  at  Guildhall,  before  my  brother  Wightman,  the 
plaintiffs  obtained  a  verdict  on  all  the  pleas  but  the  third,  with  Is. 
damages.  The  jury  found  for  the  defendants  on  the  third;  with 
leave  to  move  for  a  nonsuit  if  the  Court  should  think  fit  on  a 
consideration  of  the  evidence ;  and  with  leave  for  the  plaintiffs  to 
move  for  an  increase  of  the  damages  to  10/.,  if  entitled  thereto. 
The  defendants  obtained  a  rule  for  a  nonsuit,  and  also  for  a  new 
trial  for  a  verdict  against  evidence ;  and,  if  they  should  fail  in  both, 
then  in  arrest  of  judgment  for  the  insufficiency  of  the  declaration; 
and  the  plaintiffs  their  cross  rule,  and  also  for  judgment  non 
obstante  veredicto  on  the  third  plea.   Both  were  argued  at  great  length. 

The  following  facts  appeared  on  the  learned  Judge's  notes.  The 
plaintiffs,  having  the  writ  against  John  Wright,  handed  it  to  their 
officer,  Slowman,  who,  hearing  of  a  person  of  that  name  being 
under  arrest,  described  him  by  a  letter  to  the  managing  clerk  in 
that  action  for  the  defendants,  and  enquired  if  that  was  John 
Wright.  The  clerk  took  the  letter  into  the  office,  where  the  defen- 
dants were,  and,  after  some  little  time,  returned  and  told  him  that 
that  was  John  Wright.  Thereupon  Slowman  kept  him  in  prison. 
He  brought  his  action  against  the  sheriffs,  who  called  on  Slowman ; 
and  Slowman  compromised  the  action  with  them  for  lOZ.,  which  he 
paid  with  his  own  money. 

We  think,  in  opposition  to  the  defendants'  argument,  that  here 
[  ♦818  ]  was  clear  evidence  for  the  jury  that  the  clerk  *made  the  representa- 
tion with  the  authority  of  his  principals;  and  that  they  were 
justified  in  finding  that  fact.  We  think,  too,  that  the  action  was 
maintainable  by  the  sheriff's,  though  the  act  was  that  of  their  officer 
and  not  of  themselves,  and  the  money  paid  by  way  of  compromise 
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i^as  his,  not  theirs,  they  being  primarily  liable  for  his  unlawful       Bvanb 
arrest,  and  competent  to  sue  for  his  benefit  if  the  unlawful  act  was      collins. 
produced  by  the  defendants'  misconduct.     The  agency  of  Slowman 
for  the  plaintiffs,  so  as  to  entitle  them  to  sue,  and  that  of  the  clerk 
for  his  employers,  so  as  to  fix  them  with  false  representation,  were 
lx>th  well  proved. 

It  was  not  contended  by  the  learned  counsel  for  the  defendants 
tliat  the  third  plea  found  for  them  could  be  sustained ;  but  they 
claimed  a  verdict  on  the  first  plea,  or  a  nonsuit,  for  want  of  proof 
that  the  defendants  knew  their  representation  to  be  false,  such 
knowledge  being  averred,  as  they  said,  in  the  declaration;  the 
plaintiffs,  on  the  other  hand,  maintaining  that,  if  the  representation 
be  false  and  injurious,  the  defendant's  knowledge  of  its  falsehood  is 
immaterial,  even  if  it  be  averred,  which  they  denied. 

Many  authorities  were  adduced  on  both  sides,  none  directly  in 
point.  Corbett  v.  Brawn  (i)  bears  a  strong  resemblance  to  the 
present  case,  and  was  in  a  great  measure  the  foundation  of 
Humphrys  v.  Pratt  (2),  in  the  House  of  Lords,  in  which  a  sheriff 
brought  his  action  against  the  execution  creditor  for  falsely  repre- 
senting to  him  that  the  plaintiff's  goods  were  the  debtor's  property, 
whereby  he  was  induced  to  seize  them,  and  afterwards  compelled 
to  pay  damages  for  the  seizure.  *The  plaintiff  recovered  in  the  [  •gig  ] 
Irish  Court  of  King's  Bench,  a  judgment  affirmed  in  the  House  of 
Lords.  The  only  difference  in  the  facts  is,  that  in  that  case  goods 
were  seized ;  in  this,  the  debtor  himself  was  arrested.  But  there 
the  declaration  contained  no  averment  of  knowledge :  here  knowledge 
was  averred  and  disproved. 

Upon  consideration,  we  hold  that  the  principle  of  Humphrys  v. 
Pratt  (2)  must  be  applied  to  the  present  case.  One  of  two  persons 
has  suffered  by  the  conduct  of  the  other.  The  sufferer  is  wholly 
free  from  blame ;  but  the  party  who  caused  his  loss,  though  charged 
neither  with  fraud  nor  with  negligence,  must  have  been  guilty  of 
some  fraud  when  he  made  a  false  representation.  He  was  not 
bound  to  make  any  statement,  nor  justified  in  making  any  which 
he  did  not  know  to  be  true :  and  it  is  just  that  he,  not  the  party 
whom  he  has  misled,  should  abide  the  consequence  of  his  misconduct. 
The  allegation  that  the  defendant  knew  his  representation  to  be 
false  is  therefore  immaterial :  without  it,  the  declaration  discloses 
enough  to  maintain  the  action  ;  and  nothing  that  goes  beyond  that 
necessity  need  be  proved. 

(1)  34  B.  E.  615  (8  Bing.  33).  (2)  35  B  B.  41  (5  Bligh,  N.  S.  154). 
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EvAKB  It  follows  from  this,  and   what  we   before  observed,  that  the 

Collins,      defendants*  rale  must  be  discharged,  and  that  the  plaintiffs  mast 

have  their  rale  absolute  to  increase  the  damages  to  the  sum  bond 

fide  paid  by  Slowman  to  the  person  improperly  arrested  under  the 

defendants'  information. 

Plaintiffs'  rule  ahsoUite. 

Defendants'  rule  discharged. 

[  820  3  The  case  being  mentioned  again  on  a  subsequent  day  in  the 

vacation  (June  29th),  the  Court  said  that  the  plaintiffs'  rule  must 
be  absolute  in  all  its  terms. 

Rule  absolute  for  judgment  non  obstante  veredicto  on  the 
third  issue. 


IN   THE   EXCHEQUER  CHAMBER. 


(Erbob  from  thb  Queen's  Bench.) 
1844.        COLLIKS  AND  EIGLEY  v.  EVANS  and  WHEELTON  (1). 

^^'  (5  Q.  B.  820—830 ;  S.  C.  D.  &  M.  669;  13  L.  J.  a  B.  180;  8  Jur.  345.) 

[  820  ]  Error  was  brought  in  the  Exchequer  Chamber  on  the  record  in 

Evans  v.  Collins,  the  grounds  assigned,  in  addition  to  the  common 
ones,  being  that  the  declaration  was  not  sufficient  in  law  (2),  and 
that  the  third  plea  was  sufficient.  The  case  was  argued  in  last 
Michaelmas  vacation  (a). 

Peacock  for  the  plaintiffs  in  error  (the  defendants  below)  : 

It  is  not  necessary  to  consider  whether  the  declaration  contains 
a  sufficient  charge ;  for,  if  the  objection  to  it  be  a  good  one,  namely 
that  knowledge  by^  the  defendants  below  is  not  properly  averred, 
that  objection  is  raised  sufficiently  by  the  finding  of  the  jury  on  the 
third  plea.  It  must  be  now  taken,  on  the  record,  that  the  defen- 
dants below  had  reasonable  grounds  for  believing  what  they  said  to 
[  ♦821  ]'      be  true,  and  therefore,  of  course,  that  *they  did  not  know  that  what 

(1)  See  note  (1),  p.  647.  issue  showed  that  they    acted    ifoftd 

(2)  It  was  stated  in  the  margin  of     fide. 

the  error  book,  as  one  ground  of  error,  (3)  November  28th,   1843.     Before 

that  the  declaration  did  not  allege  that  Tindal,  Ch.  J.,  Coltman,  Eiskine  and 

the  defendants  acted  fraudulently,  and  Maule,    JJ.,    and  Parke,    Aldeison, 

the  finding  of  the  jury  on  the  third  Qumey  and  Bolfe,  Barons. 
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they  said  was  not  trae.     In  Pasley  v.  Freeman  (i)  it  was  held  that      Collins 

an  action  may  be  maintained  against  a  party  making  a  false  asser-       evans. 

tion  with  intent  to  defraud,  though  he  be  not  benefited,  and  be 

not  in  collusion  with  any  one  who  is  benefited.     Bulleb,  J.  there 

says :  *'  fraud  without  damage,  or  damage  without  fraud,  gives  no 

cause  of  action :  but  where  these  two  concur,  an  action  lies ; "  for 

which  he  cites  the  language  of  Gboke,  J.  in  Baily  v.  MerreU{2). 

Tapp  V.  Lee  (a)  is  to  the  same  effect.     In  the  two  cases  of  Foster  v. 

Charles  (4)  the  action  was  held  to  lie,  because  the  defendant  knew 

that  the  representation  which  he  made  was  false.     Tindal,  Gh.  J., 

in  his  judgment  upon  the   second  case,  says:    "The   confusion 

seems  to  have  arisen  from  not  distinguishing  between  what  is  fraud 

in  law  and  the  motives  for  actual  fraud.     It  is  fraud  in  law  if  a 

party  makes  representations  which  he  knows  to  be  false,  and  injury 

ensues,   although   the  motives   from   which    the    representations 

proceeded  may  not  have  been  bad :  the  person  who  makes  such 

representations  is  responsible  for  the  consequences."     So  in  PolhiU 

V.  Walter  {&),  though  the  jury  negatived  fraud  in  fact,  yet  the  action 

was  held  to  lie,  because  the  representation  made  by  the  defendant 

was  false  within  his  knowledge.     Corbett  v.  Brown  (6)  is  another 

instance  of  the  same  principle,  which  agrees  perfectly  with  that 

upon  which  Freeman  v.  Baker  (7)  was  decided,  where  the  action  was 

held  not  to  lie,  for  want  of  knowledge.     The  decision  in  the  present 

case,   in  the  Court  below,   rests  principally  on  the  authority  of 

Humphry  s  v.  *  Pratt  (s),  in  the  House  of  Lords.     The  grounds  of      [  •822  ] 

that  decision  do  not  distinctly  appear.    But  the  defendant  there 

pointed  out  to  the  sheriff  certain  goods,  and  required  him  to  seize 

them.      The  real  owner  of  the  goods  might  there  have  sued  the 

defendant  in  trespass,  as  a  party  to  the  seizure.     Here  nothing 

appears  but  a  naked  representation.     The  defendant  there  made 

the  plaintiff  his  agent,  and  impliedly  undertook  to  indemnify  him. 

This  is  the  principle  applied  to  the  case  of  a  party  who  has  been 

induced  by  another  to  sell  goods  not  belonging  to  the  latter,  and 

sues  for  damages  resulting  from  the  false  information.    Thus,  where 

the   ''  plaintiff  is  hired  by  defendant  to   sell,"   that  ''  implies  a 

warranty  to  indemnify  against  all  the  consequences  that  follow  the 

sale ;  "  and  a  scienter  on  the  part  of  the  defendant  is  therefore  not 

(1)  1  E.  E.  634  (3  T.  E.  61).  (5)  37  R.  E.  344  (3  B.  &  Ad.  114). 

(2)  3  Bulst.  94.  (6)  34  E.  E.  615  (3  Bing.  33). 

(3)  3  Bos.  &  P.  367.  (7)  39  E.  E.  661  (5  B.  &  Ad.  797). 

(4)  31  E.  R  446  (6  Bing.  396;   7          (8)  36  E.  E.  41  (5  Bligh,  N.S.  154). 
Bing.  105). 
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Collins  necessary,  in  that  case,  to  entitle  the  plaintiff  to  recover :  Adamson 
EvANB.  V.  Jarvis  (i).  Further,  in  Humphry 8  v.  Pratt  {2)  the  party  making 
the  representation  got  a  benefit  by  it.  In  Chitty  on  Contracts  (3) 
the  decision  in  Adamson  v.  Jam8(i)  is  supposed  to  rest  on  this 
ground.  And  it  is  said  by  the  reporter  of  Humphrys  v.  Pratt  (2)  that 
Lord  Tbntbrdbn  privately  declared  the  ground  of  his  judgment  to 
have  been  that  the  sheriff  ''  was  placed  between  two  fires.*'  But 
here  that  difficulty  was  not  imposed  on  the  sheriff,  as  the  defendants 
below  did  not  call  upon  him  to  detain  Wright. 

ErUf  contra : 

The  fallacy  of  the  argument  on  the  other  side  lies  in  assuming 
this  to  be  a  case  of  false  representation  between  strangers.  In 
[  •823  ]  most  of  the  cases  *cited  nothing  more  appeared.  Now,  though  it 
may  perhaps  be  inferred  from  Ramsey  v.  Eaton  (4)  that  the  sheriff 
is  not  to  all  purposes  the  agent  of  the  execution  creditor,  there 
clearly  is  a  connection  between  them,  and  the  sheriff  is  responsible 
to  the  creditor.  Freeman  v.  Bakti'  (5)  was  a  case  of  vendor  and 
purchaser  without  warranty  as  to  the  particular  defect  imputed ; 
and  the  rule  of  caveat  emptor  applied.  But,  where  the  parties  stand 
in  a  mutual  relation,  as  of  the  employer  and  employed,  there,  if  one 
of  them,  assuming  to  have  knowledge  of  facts,  and  having,  presum- 
ably, better  knowledge  than  the  other,  thereby  induces  the  other 
to  act,  the  party  so  inducing  must  take  the  responsibiUty.  Adamson 
V.  J  arris  (6)  rests  upon  this  principle;  which  is  illustrated  by  Crosse 
V.  Gardner  (7)  and  Medina  v.  Stoughton{s), 

(Maule,  J. :  It  seems  that  in  those  two  cases,  where  the  question 
was  between  buyer  and  seller  in  actual  possession,  a  warranty  as  to 
the  ownership  was  considered  to  be  implied.) 

Humphrys  v.  Pratt  (2)  cannot  be  effectually  distinguished.  The 
only  difference  is  that  there  the  false  representation  related  to 
goods  and  not  to  the  person :  the  benefit  here  was  as  great  as 
there ;  the  body  is  as  complete  a  satisfaction  of  the  judgment  as 
goods.  Goods  of  a  stranger  do  not  pass  by  a  seizure,  nor  by  the 
recovering  of  judgment  for  the  seizure. 

(1)  29  E.  E.  603  (4  Bing.  66,  73).  (5)  39  E.  E,  651  (5  B.  &  Ad.  797). 

(2)  35  E.  E.  41  (5  Bligh,  N.  S.  154).  .     (6)  29  E.  E.  503  (4  Bing.  66). 

(3)  Note  (0)  to  p.  448  (3rd  ed.).  (7)  Garth.  90. 

(4)  10  M.  &  W.  22.  (8)  1  Salk.  210. 
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(TiNDAL,  Ch.  J. :  The  property  does  not  pass  in  any  case  by  the       Collins 
judgment,  but  only  by  satisfaction  of  the  judgment  (i).)  Evans. 

No  stress  vras  there  laid  on   the  allegation  of  the  defendant's 
request.     An  execution  ^creditor  has  been  held  liable  in  trespass       [  *824  ] 
to  the  owner  of  goods  for  merely  pointing  them  out  to  the  sheriff 
as  the  goods  of  the  judgment  debtor. 

(TiNDAL,  Ch.  J. :  That  is  so  laid  down  in  RoUe  (2).) 

The  reason  is  that  this  is  tantamount  to  a  request.  But,  further, 
the  affirmation  of  a  fact  is  an  affirmation  that  the  party  knows 
that  fact. 

(Erskinb,  J. :  Is  not  that  met  by  the  finding  of  the  jury  on  the 
third  plea? 

Pabke,   B.  :    It  seems  to  come  to   the  principle   of    Haycraft 
V.  Creasy  (3).) 

In  Volhill  V.  Walter  (4)  the  defendant,  who  represented  that  he  was 
authorized  to  accept  by  procuration,  was  held  liable  upon  it  turning 
out  that  he  was  not  so  authorized,  though  he  really  believed  that 
the  acceptance  would  be  sanctioned. 

(Parke,  B.  :  He  made  a  false  representation  as  to  his  then  state 
of  knowledge. 

Maule,  J.:  If  he  had  said,  ''I  expect  to  get  an  authority,  but 
have  none  now,"  the  acceptance  might  not  have  been  taken.) 

So,  here,  if  the  defendants  below,  instead  of  representing  Wright 
to  be  the  execution  debtor,  had  merely  said  that  they  believed  him 
to  be  so,  the  sheriff  might  not  have  acted  upon  the  representation. 
They  assert  their  own  knowledge ;  the  case  therefore  resembles 
VclhiU  v.  Walter  (4).  The  sheriff  could  not  venture  to  neglect 
such  information :  if  true,  it  would  have  been  evidence  against  him 
in  an  action  by  the  execution  creditor  for  not  taking.  In  Fuller 
v.  Wihon  (5)  the  defendant  was  held  liable  for  a  false  representation 
by  her  agent,  though  the  agent  did  not  know  that  it  was  false, 
because  the  defendant  knew   the  falsehood,  though  she  had  not 

(1)  See  note  to  Holmes  v.   Wilson,  Abr.  553,  Trespas  (P),  pi.  3. 
50  R.  R.  note  (1),  p.  498  (10  Ad.  &  El.  (3)  6  R.  R.  380  (2  East,  92). 
511),  and  note  (2)  to  Wilhraham  v.  (4)  37  R.  R.  344  (3  B.  &  Ad.  114), 
Snow,  2  Wms.  Sannd.  47  cc  (6th  ed.).  (5)  3  Q.  B.  58. 

(2)  Referring,  probably,  to  2  Rol. 
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OOLLI178     instructed  her  agent  to  make  *the  representation.     That  jadgment 

Evans.       was  indeed  reversed :  Wilson  v.  Fuller  (i) :  but  the  reversal  pro- 

[  *825  ]       ceeded,  not  on  any  substantial  disaffirmance  of  the  judgment,  but 

on  the  insufficiency  of  the  statement  of  facts  in  the  special  verdict, 

which  did  not  show  the  same  state  of  thiQgs  as  that  presented  to 

the  Court  below. 

Peacock,  in  reply : 

The  absence  of  knowledge  is  fully  shown  by  the  third  plea. 
Crosse  v.  Gardner  (2)  is  explained  by  the  Court  in  Adamson 
V.  JaiTis  (8).  Shrewsbury  v.  Blount  (4)  is  a  direct  authority  for 
the  defendants  below.  Humphry s  v.  Pratt  (5)  must  have  been 
decided  on  the  principle  of  Adamson  v.  Jarvis  (3),  the  express 
request  constituting  an  agency.  But,  in  general,  the  sheriff  is  to 
take  on  himself  to  ascertain  the  proper  person  or  goods.  It  may 
be  that,  where  an  execution  creditor  points  out  goods  to  the  sheriff, 
a  jury  may  infer  a  request  to  take :  but  such  a  request  will  be 
the  ground  of  the  action,  and  must  be  averred.  Wilson  y.  Fuller  (i) 
is  in  favour  of  the  plaintiffs  in  error  :  the  knowledge  by  the  agent 
was  not  shown  ;  and  on  that  ground  it  was  held  that  his  representa- 
tion furnished  no  cause  of  action.  It  is  to  be  observed  that  in 
Humphrys  v.  Pratt  (5)  the  sheriff  had  paid  the  value  of  the  goods 
in  damages  to  the  party  whose  goods  were  seized:  the  pi^perty 
therefore  had  passed;  and  the  defendant,  the  original  execution 
creditor,  had  received  the  benefit  of  the  misrepresentation. 

Cur.  adv,  rult. 

TiNDAL,   Ch.  J.,   in  this  vacation   (February   1st),   delivered  the 
judgment  of  the  Court: 
[  826  ]  The  question  upon  this  record   arises  upon  the  third  plea  to 

the  declaration,  and  the  issue  thereon,  which  was  found  for  the 
defendants,  the  Court  of  Queen's  Bench  having  given  a  judgment 
for  the  plaintiffs  below  notwithstanding  the  verdict  found  for  the 
defendants  on  that  plea,  upon  the  ground  that  such  plea  affords  no 
legal  answer  to  the  plaintiffs'  action.  The  declaration  alleges  that 
the  defendants  falsely  represented  and  declared  to  the  plaintiffs, 
being  sheriff  of  the  county  of  Middlesex,  that  one  John  Wright, 
who  was  then  in  the  lawful  custody  of  the  plaintiffs  as  sheriff  of  the 
county  of  Middlesex,  was  the  same  person,  John  Wright,  against 

(1)  3  a  B.  68,  1009.  73), 

(2)  Caxth.  90.  (4)  68  E.  E.  446  (2  Man.  &  0.  475). 

(3)  29  E.  E.  503,  608  (4  Bing.  66,    (6)  36  E.  E.  41  (5  Bligh,  N.  S,  164). 
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whom  a  writ  of  testatum  capias  ad  satisfaciendum  had  been  issued  Collins 
by  the  defendants  below,  whereas,  in  truth  and  in  fact,  he  was  not  evIns. 
the  same  person,  but  another  and  different  person.  The  defendants 
pleaded  (thirdly)  that  they  had  good  and  probable  reason  to  believe, 
and  then  did  with  good  faith  believe,  that  the  said  representation 
and  declaration  was  true,  and  that  the  said  John  Wright,  then  in 
the  custody  of  the  plaintiffs  as  such  sheriff,  was  the  same  person  as 
the  other  John  Wright,  against  whom  the  writ  of  testatum  ca.  sa. 
had  been  issued :  which  plea  was  traversed  by  the  plaintiffs,  but 
found  by  the  jury  for  the  defendants  below. 

The  question,  therefore,  before  us  is,  whether  the  defendants, 
having  reason  to  believe,  and  actually  believing,  a  fact  to  be  true, 
and  representing  it  as  such  to  the  plaintiffs,  are  liable  to  an  action 
if  it  turns  out  in  the  event  that  they  were  mistaken,  that  is, 
whether  falsehood  in  a  statement,  without  fraud,  is  actionable. 
It  is  unnecessary  to  determine  (upon  which,  however,  a  question 
has  been  made)  whether  the  declaration  contains  an  allegation 
sufficiently  distinct  and  precise  that  *the  defendants  did  know  [  •827  ] 
the  statement  to  be  false:  for,  even  if  there  is  such  allegation, 
the  finding  of  the  jury  on  the  third  plea  negatives  it ;  and  the 
question  is  brought  round  again  precisely  to  the  same  point,  viz. 
whether  a  statement  or  representation,  which  is  false  in  fact,  but 
not  known  to  be  so  by  the  party  making  it,  but  on  the  contrary 
made  honestly  and  in  the  full  belief  that  it  is  true,  affords  a  ground 
of  action. 

The  current  of  the  authorities,  from  Pasley  v.  Freeman  (i)  down- 
wards, has  laid  down  the  general  rule  of  law  to  be  that  fraud  must 
concur  with  the  false  statement  in  order  to  give  a  ground  of  action. 
In  Pasley  v.  Freeman  (i)  the  defendant  knew  that  the  statement 
which  he  had  made  was  false  :  and  the  action  was  held  to  be  main- 
tainable. In  Haycraft  v.  Creasy  (2)  the  defendant  made  a  false 
representation,  but  did  not  know  it  to  be  false ;  on  the  contrary,  he 
believed  it  to  be  true  :  and  it  was  held  no  action  would  lie.  And 
in  the  latter  case  nothing  could  be  stronger  than  the  terms  of 
asseveration  used  by  the  defendant,  or  more  calculated  to  deceive 
the  plaintiff,  namely,  that  he  could  positively  state  the  solvency 
of  the  party  from  his  own  knowledge,  and  not  from  hearsay  :  the 
three  Judges,  upon  whose  authority  that  case  was  decided  for  the 
defendant,  holding  that,   in  the  absence  of  fraud,  the  assertion 

(1)  1  B,  B.  634  (3  T.  E.  61).  the  judgment  of  Lord  Mansfield  in 

(2)  6  B.  B.  380  (2  East,  92).     See      Bree  y.  Holhtch,  2  Doug.  654. 
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Collins      amounted  to  no  more  than  an  expression  of  firm  belief  and  con- 

KvANs.  viction,  and  not  absolute  knowledge,  in  the  strict  sense  of  that 
word :  and  this  doctrine  has  been  upheld  by  many  cases  of  later 
date,  referred  to  in  the  argument,  and  has  been  contradicted,  so  far 
as  we  are  aware,, by  none. 

[  828  ]  Unless,  therefore,  the  present  case  can  either  be  distinguished 

from  those  referred  to,  or  can  be  held  to  be  governed  by  the  direct 
authority  of  some  decided  case  bearing  on  the  very  point,  we  think 
the  conclusion  must  follow,  that  the  plaintiffs  are  not  entitled  to 
recover  upon  this  record. 

And  we  think  the  circumstance,  that  the  defendants  had  better 
means  of  knowledge  than  the  plaintiffs  of  the  truth  of  the  statement; 
made,  which  was  one  ground  of  distinction  relied  upon  in  argument, 
is  not  a  sound  reason  for  holding  the  present  defendants  liable :  for 
such  was  a  fact  common  to  all  the  cases  of  actions  for  false  repre- 
sentations. The  plaintiff,  in  all  Jihose  cases,  being  ignorant  of  the 
state  of  his  debtor's  solvency,  makes  enquiry  of  those  who  have 
better  means  of  knowledge  than  himself;  and  yet,  in  all  those 
cases,  if  the  answer  given  is  honest,  though  untrue  in  point  of  tact, 
the  action  has  been  held  not  to  be  sustainable.  Neither,  again,  can 
this  case  be  distinguished  from  the  others  on  the  ground  that  the 
defendants  hiid  an  interest  in  the  representation  they  made,  and 
that  it  was  information  given  for  their  own  benefit :  for  they  could 
have  no  interest  in  stating  the  John  Wright  who  was  then  in  actual 
custody  to  be  the  defendant  against  whom  the  writ  was  issued,  if 
he  was  not  so :  on  the  contrary,  it  would  be  so  far  from  a  benefit 
to  them,  that  it  would  be  an  actual  injury  if  the  wrong  man  was 
detained,  as  it  would  give  the  real  defendants  in  the  action  the 
greater  opportunity  of  avoiding  the  arrest  under  the  writ. 

The  only  question,  therefore,  is,  whether  the  present  case  is  to  be 

[  ♦829  ]  governed  by  the  decision  in  Humphry s  v.  ^ Pratt  (i),  which  forms 
the  main  ground  upon  which  the  Court  of  Queen's  Bench  have 
rested  their  judgment  in  favour  of  the  plaintiffs  below.  For,  if  the 
decision  in  that  case  applies  to  the  facts  of  the  present  case,  the 
law  to  be  collected  from  it,  brought  as  it  was  before  the  highest 
tribunal,  must  be  taken  to  govern  our  decision.  In  that  case,  the 
declaration  stated  that  the  defendant  represented  and  affirmed  to 
the  plaintiff  (the  sheriff)  that  the  judgment  debtor  was  possessed  of 
certain  goods  and  chattels  liable  to  be  seized  under  the  writ,  which 
goods  and  chattels  the  defendant  would  then  and  there  cause  to  be 
(1)  35  R.  E.  41  (5  BHgh,  N.  S.  154). 
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shown  to  the  plaintiff;  and  then  and  there  required  the  plaintiff  to       Collins 
seize  the  said  goods  and  chattels  under  the  said  execution :  and  the       evIns. 
declaration  then  proceeds  to  allege  that  the  plaintiff  did  afterwards, 
believing  the  representation  to  be  true,  at  the  request,  and  by  the 
direction  and  at  the  requisition,  of  the  said  defendant,  seize  goods 
and  chattels,  which  were  then  and  there  shown  by  the  defendant 
to  the  plaintiff,  as  and  for  the  goods  and  chattels  liable  to  be 
seized  under  the  writ ;  and  concludes  by  alleging  that  the  defendant 
tben  and  there  deceived  and  defrauded  the  plaintiff  in  this,  that  the 
said  goods  and  chattels  were  not  the  property  of  the  judgment 
debtor.     Upon  this  state  of  the  record  the  House  of  Lords  held  that 
the  plaintiff  below  was  entitled  to  retain  his  judgment,  notwith- 
standing the  declaration  did  not  allege  that  the  defe];idant  below 
knew  his  representation  to  be  untrue.     No  reasons  are  assigned  for 
the  decision :  but  there  is  a  ground  apparent  on  the  face  of  the 
declaration  which  will  well  support  it,  without  breaking  in  on  the 
authority  of  any  of  the  decided  cases.     The  declaration  states  that 
the  ^judgment  creditor  pointed  out  the  goods,  and  required  the       [  *830  ] 
sheriff  to  take  them.    He  made  the  sheriff  his  mandatory  or  agent 
for  the  purpose  of  taking  the  goods :  and,  if  the  sheriff,  acting 
innocently  in  obedience  to  that  command,  commits  a  trespass,  there 
is  no   doubt  but  he,   as   any  other  individual  in  that  position, 
whether  sheriff  or  not,  may  recover  over,  against  his  master  or 
principal,  the  damages  he  has  been  obliged  to  pay  in  consequence 
of  obeying  such  directions.     To  make  that  case  parallel  with  the 
present,  it  ought  to  have  appeared   upon  this  record  that  the 
defendants  below  had  not  only  represented  John  Wright  to  be  the 
real  party  liable  to  the  arrest,  but  had  required  the  sheriff  to  take 
or  to  detain  him :  which  is  so  far  from  being  the  case,  that  the 
sheriff  was  left  after  such  representation  to  his  own  discretion, 
whether  he  would  act  upon  it  or  not.     It  is  obvious  that  the  sheriffs 
by  the  single  inquiry  whether  the  plaintiff  in  the  action  required 
him  to  take  or  detain  the  individual  or  not,  or  by  asking  whether 
the  plaintiff  would  indemnify  him  or  not,  might  have  protected 
himself  from  any  danger ;  but,  not  having  so  done,  and  the  case 
resting  upon  a  mere  representation   untrue  in  fact  but  honestly 
made,  we  think,  in  accordance   with   the   decided   cases,  that  the 
plaintiffs  are  not  entitled  to  judgment  71071  ohsta7ite  veredicto ;  but 
that  such  judgment  must  be  reversed,  and  judgment  given  for  the 
defendants. 

Judgment  reversed. 
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1844.  DOE  D.  Sir  CHARLES  M.  L.  MONCK,  Bart., 

^^JZL'^-  V.  GEEKIE  AND  BEVERIDGE. 

t  ®*^  ]  (5  Q.  B.  841—843 ;  S.  C.  13  L.  J.  Q.  B.  239 ;  8  Jur.  360.) 

Defendant  being  tenant  from  year  to  year  at  a  given  rent,  the  rent  was 
raised,  at  the  termination  of  one  of  the  years,  by  consent  of  landlord  and 
tenant :  Held  that,  if  this  created  a  new  contract,  it  must  be  a  contract  to 
hold  on  the  old  terms. 

Ejectment  for  land  &c.  in  Northumberland.  On  the  trial, 
before  Rolfe,  B.,  at  the  Northumberland  Spring  Assizes,  1844, 
it  appeared  that  the  lessor  of  the  plaintiff'  let  the  land  &c.  in 
question  to  the  defendants  for  one  year  from  the  12th  of  May,  1840, 
at  a  rent  of  2402.  per  annum.  The  defendants  entered  on  the 
premises,  and  continued  in  possession  after  the  year.  On  12th 
May,  1842,  the  rent  was  increased  by  2Z.  a  year.  No  evidence 
was  given  as  to  the  circumstances  under  which  the  change  took 
[  •842  ]  place.  Notice  to  quit  was  afterwards  *given ;  after  which,  and 
before  this  ejectment  was  brought,  part  of  the  increased  rent 
was  paid  by  the  defendants.  The  notice  was  to  quit  on  12th 
May,  1843. 

It  was  objected,  at  the  trial,  that  the  notice  was  premature,  for 
that  the  addition  to  the  rent  made  in  May,  1842,  created  a  new 
contract  of  tenancy,  which  therefore  could  not  be  determined 
before  May,  1844.  The  learned  Judge  overruled  the  objection. 
Verdict  for  plaintiff. 

UcUdl  now  moved  for  a  new  trial,  on  the  ground  of  misdirection  : 

The  additional  rent  was  proof  of  a  new  tenancy.  Doe  d.  Bedford 
V.  Kendt-ick  (}),  a  Nisi  Prius  case  decided  in  1810,  is  indeed  the 
other  way,  but  is  contrary  to  later  cases  decided  in  Banc,  Stead 
V.  Dawber  (2)  and  Marshall  v.  Lynn  (8),  which  overrule  Cuff  v. 
Penn  (4).  The  contract  here  is  as  completely  new  as  if  an  alteration 
had  been  made  in  the  day  on  which  the  year  of  tenancy  was  to 
begin.  Then,  if  there  was  a  new  tenancy,  it  would  be  from  year 
to  year,  which  is  a  tenancy  for  two  years  at  least :  Doe  d.  Chadboni 
V.  Green  (6)^  where  the  authorities  are  discussed  in  a  note  at  the 
end  of  the  case  (6). 

(1)  MS.,  Adams  on  Ejectment,  144  (6)  48 B.E. 629,  note  (3)  (9  Ad.&El. 
(3rded.).                                                        661,  note  (rf)).   S&e  also  Doe  d.  Clarke  v. 

(2)  60  R.  E.  327  (10  Ad.  &  El.  57).        Smarridgt,  7  Q.  B.  957;  14  L.  J.  d  B. 

(3)  55  E.  E.  534  (6  M.  &  W.  109).  327,  where  it  was  decided  that  a 
(1)  14  E.  E.  384  (1  M.  &  S.  21).  ''  tenancy  from  year  to  year  so  long  u 
(5)  48  E.  E.  626  (9  Ad.  &  El.  658).        both  parties  please  is  determinable  ftt 
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LoBD  Denman,  Gh.  J. :  Dob  d. 

MOKCK 

This  may  have  been  a  new  contract ;  bat  its  terms  must  have  v. 

GrKEKIE 

been  understood  to  *be  that  all  was  to  go  on  as  under  the  old         ^^^^  * 
eontract,  except  as  to  the  amount  of  rent.      That  is  the  common 
sense  view  of  the  transaction. 

Pattbson,  J. : 

Doe  d.  Bedford  v.  Kendrick  (i)  appears  to  be  a  direct  authority. 

WiGHTMAN,  J.  (2)  concurred. 

Rtde  refused. 


MARY    EVANS    v.   GWYN,    Clerk,    and  i844. 

WILLIAMS,   Clerk.  "^^I!!.^^ 

(5  Q.  B.  844—862 ;  S.  C.  D.  &  M.  705  ;  13  L.  J.  Q.  B.  222 ;  8  Jur.  643.)  [  ^**  ] 

When  a  suit  is  instituted  in  the  Spiritual  Court  for  defamation,  and  the 
defamatory  words  are  libelled  as  foi*ming  one  article  of  charge,  and  the 
sentence  appears,  on  the  face  of  it,  to  have  proceeded  upon  all  the  words 
complained  of,  a  prohibition  will  go  if  part  of  the  words  contain  imputations 
for  which  an  action  at  common  law  would  lie,  though  other  parts  contain 
matter  which  is  properly  of  ecclesiastical  cognizance  (3). 

If  there  be  a  rule  that  in  cases  of  defamation  the  Spiritual  Courts  have 
concurrent  jurisdiction  with  the  temporal  where  a  spiritual  person  is 
aggrieved,  it  applies  only  where  the  party  is  affected  in  his  ecclesiastical 
character.  Not,  therefore,  where  a  clergyman  is  defamed  as  having 
indecently  assaulted  a  woman  on  the  highway. 

Prohibition  (4).  The  declaration  set  forth  a  citation  issued  by 
the  Deputy  Kegistrar  of  the  Consistory  Court  of  the  diocese  of 
St.  David's,  under  the  seal  of  the  Vicar  General,  in  the  name  of 
the  Bishop,  citing  Mary  Evans,  the  now  plaintiff,  to  appear  in  the 
said  Court,  to  answer  the  now  defendant,  the  Eeverend  Thomas 
Bevan  Gwyn,  in  a  certain  cause  of  defamation  and  slander.  The 
declaration  further  stated  that  the  now  plaintiff  appeared,  and 
Gwyn  exhibited  his  libel  against  her  in  the  said  cause,  which  was 
then  set  forth.    The  material  parts  were  as  follows. 

the  end  of  any  year,  the  first  as  well  as  (3)  Compare  Francis    v.    Steward, 

any  subsequent  year,   unless  in  the  post,  p.  698. 

creation  of  the  tenancy  the  parties  use  (4)  A  prohibition  was  moved  for  in 

expressions  showing  that  they  con-  the  Bail  Court,  and  cause  shown,  Hil. 

template  a  tenancy  for  two  years  at  T.  1843;  when  Williams,  J.,  enlarged 

the  least."  the  rule  for  a  prohibition  in  order  that 

(1)  MS.,  Adams  on  Ejectment,  144  the  now  plaintiff  might  declare.  Ex 
(3rd  ed.).  parte  Mary  Evans,  2  Dowl.  P.  U.  N.  S. 

(2)  Williams,  J.  was  at  the  Central  726. 
Criminal  Court. 
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Evans  That  all  persons  who  utter,  publish  &c.  reproachful,  scandalous 

GwTN.  or  defamatory  words,  to  the  reproach,  hurt  and  diminution  of  the 
good  name  and  reputation  of  any  other  person,  contrary  to  good 
manners  and  the  bond  of  charity,  are  and  ought  to  be  monished, 
constrained  and  compelled  to  the  reclaiming  and  retracting  such 
reproachful  &c.  words,  to  the  restoring  of  the  fame  and  reputation 
of  the  person  thereby  injured,  and  that  for  the  future  they  refrain 
from  uttering  &c.  any  such  reproachful  &c.,  and  are  and  ought  to 

[  '846  ]  be  canonically  *corrected  and  punished  &c.  That,  notwithstanding 
the  premises,  the  said  Mary  Evans,  single  woman,  did»  in  the 
months  &c.,  within  the  parish  &c.  and  within  the  jurisdiction  of 
this  Court,  ''in  an  angry,  reproachful,  malicious  and  invidious 
manner,  several  times  or  at  least  once,  in  the  presence  and  hearing 
of  divers  credible  persons  who  then  and  there  understood  the 
Welsh  language,  defame  the  said  Bev.  T.  B.  Gwyn,  the  said  party 
agent,  who  was  and  is  a  person  of  good  reputation  and  character, 
and  charged  him,  the  said  Bev.  T.  B.  Gwyn,  with  intoxication  and 
indecency ;  and,  speaking  of  and  meaning  and  intending  the  said 
Bev.  T.  B.  Gwyn,  said,  affirmed  and  published  several  times,  or  at 
least  once,  certain  scandalous,  opprobrious  and  defamatory  Welsh 
words,  that  is  to  say  "  (the  words  were  then  set  out  in  Welsh)  ; 
"  which  said  several  Welsh  words  "  &c.,  ''  being  translated  into 
the  English  language,  have,  in  their  ordinary  interpretation,  the 
following  sense  and  meaning,  that  is  to  say  :  '  What  time  did  year 
master  come  home  last  night  ?  was  he  sober  ?  the  blackguard  was 
drunk;  he  must  have  been.'"  Other  Welsh  words  were  then 
stated  :  ''  which  said  several  Welsh  words  "  &c.,  "  being  translated  " 
&c.,  ''have,  in  their  ordinary  interpretation,  the  following  sense 
and  meaning,  that  is  to  say ;  that  '  he,  on  the  night  before,  on 
his  way  from  Carmarthen,  overtook  me  on  the  high  road,  and 
attempted  to  throw  me  and  my  horse  into  the  ditch ;  also  put  his 
hand  under  my  safeguard,  and  then  shoved  it  up  under  mj 
petticoat  until  it  reached  my  knee.  I  struck  him  with  my  whip 
and  galloped  off ' ;  and  words  of  the  like  tenor  or  effect,  tending  to 
injure  the  good  name,  fame  and  reputation  of  him  the  said  Iter. 
T.  B.  Gwyn ;   and  meaning  by  such  words,  among  other  things, 

[  *846  ]  that  on  *the  said  occasion  the  said  Bev.  T.  B.  Gwyn  was  not  sober, 
and  that  he  wanted  to  violate  the  person  of  her  the  said  Mary 
Evans,  or  that  he  otherwise  conducted  or  wanted  to  conduct  himself 
indecently  and  incontinently  towards  her.''  Th^  libel  farther 
alleged    "  that,  by  reason  of  the  speaking  the  said  defamatory 
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words,  the  good  name,  fame  and  reputation  of  the  said  Bev.  T.  B.       Evans 
G^^jn  is  mach  hurt  and  injured  among  bis  neighbours,  friends,       gwtk. 
acquaintance  and  others";    that  Mary  Evans  is   subject  to  the 
jurisdiction  of  the  Court;   and  that  the  Bev.  T.  B.  Gwyn  hath 
rightly  and  duly  complained  &c. 

The  declaration  went  on  to  state  that  Mary  Evans  pleaded 
negatively  to  the  libel,  and  that  the  cause  came  on  for  hearing 
before  the  now  defendant,  the  Bev.  David  Archard  Williams,  as  the 
presiding  Judge ;  "  whereupon  the  said  Consistory  Court  proceeded 
to  examine  into  the  truth  of  the  said  libel  by  the  examination  of 
witnesses  ;  whereby  it  did  appear  to  the  said  Consistory  Court  that 
the  said  libel  was  proved :  and  the  said  Bev.  D.  A.  Williams,  as 
Buch  Judge  and  the  presiding  surrogate  of  the  said  Consistory 
Court,  proceeded  to  make  a  decree." 

The  decree,  after  certain  recitals,  proceeded :  "  I  have  thought 

fit,  and  do  thus  think  fit,  to  the  giving  due  definitive  sentence  or 

final  decree  in  this  cause  in  manner  and  form  following,  that  is 

to  say :    Forasmuch  as,  by  the    acts  enacted,   deduced,    alleged, 

exhibited,  propounded,  proved  and  confessed  in  this  cause,  I  have 

found,  and  it  doth  evidently  appear  unto  me,  that  the  proctor  for 

the  said  the  Bev.  T.  B.  Gwyn  hath  fully  and  suflSciently  proved  his 

intention  deduced  in  a  certain  libel  and  other  pleadings  given  in, 

exhibited  and  admitted  *on  his  behalf,  and  now  remaining  in  the       [  '847  j 

registry  of  this  Court,  which  libel,  other  pleadings  and  exhibits,  I 

take  and  will  have  taken  as  if  here  read  and  inserted,  for  me  to 

pronounce  as  hereafter  is  pronounced,  and  that  nothing,  at  least 

nothing  effectual,  hath  on  the  part  and  behalf  of  the  said  Mary 

Evans  been  excepted,  deduced,  exhibited,  pronounced,  proved  or 

confessed  in  the  cause,  which  may  or  ought  in  anywise  to  defeat  or 

weaken  the  intention  of  the  said  the  Bev.  T.  B.  Gwyn.     Therefore 

I,  the  said  D.  A.  Williams,"  &c.,  "  do  pronounce,  decree  and  declare 

that  the  said  Mary  Evans  did,  in  the  years,  months  and  place  in 

the  said  libel  mentioned,  or  some  or  one  of  them,  contrary  to  good 

manners   and   the    bond  of  charity,  publicly  and   maliciously,  in 

an  angry,  reproachful  and  invidious  manner,  defame  the  said  the 

Rev.  T,  B.  Gwyn,  and  maliciously  say,  publish  and  report  several 

scandalous,  reproachful  and  defamatory  words   in  the  said  libel 

mentioned,  and  tending  to  the  infamy  and  diminution  of  the  estate, 

good  name,  fame  and  reputation  of  the  said  the  Bev.  T.  B.  Gwyn  : 

wherefore  I  pronounce,  decree  and  declare  that  she  the  said  Mary 

Evans  ought  to  be  duly  admonished,  and  1  do  hereby  admonish 
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Evans  her,  for  her  bo  great  excess  and  rashness  in  the  premises,  and  do 
GwYK.  enjoin  her,  under  the  pains  and  punishment  provided  by  the 
canonical  laws  of  this  realm,  that  she  abstain  from  such  defamatory 
words  in  future.  And  I  do  also  pronounce,  decree  and  declare  that 
the  said  Mary  Evans  ought  to  be,  and  I  do  condemn  her  in  lawful 
costs  to  be  paid  by  her,  the  same  being  first  taxed  by  the  Registrar: 
and  which  costs  I  pronounce  shall  be  paid  to  the  said  the  Bev. 
T.  B.  Gwyn,  or  to  his  proctor  on  his  behalf." 
[•848]  The  declaration  concluded:    "And  hereupon  the  said   *Mary 

Evans,  inasmuch  as  it  appears  in  and  by  the  said  libel  and  allega- 
tion, and  other  proceedings  hereinbefore  set  forth,  that  the  said 
Consistory  Court  hath  no  lawful  power  or  jurisdiction  over  the  said 
cause,  or  to  make  or  enforce  the  said  decree,  humbly  prays  "  &€. 
Prayer  of  a  prohibition,  to  prohibit  the  Judge  &c.  from  further 
holding  plea  or  proceeding  in  the  Spiritual  Court  before  him  &c. 
in  the  said  cause,  or  in  any  manner  touching  the  premises. 
General  demurrer  and  joinder. 

Bovill,  for  the  defendants  in  prohibition : 

A  prohibition  may  be  sued  for  after  sentence,  if  the  Spiritual 
Court  has  acted  without  jurisdiction:  but  the  party  seeking  to 
prohibit  must  show,  by  the  proceedings  themselves,  that  the  Court 
had  no  cognisance  of  the  cause :  Full  v.  Hutchins  (i)  ;  where  a  pro- 
hibition was  refused  because  the  Spiritual  Court  had  cognisance  ot 
the  cause,  though  in  the  course  of  it  they  had  instituted  an  inquiry 
to  which  their  jurisdiction  did  not  extend.  The  rule  appears  also 
from  Churchwardens  of  Market  Bosworth  v.  The  Rector  of  Marhft 
Bosworth  (2)  and  Stainhank  v.  Bradshaw  (8).  And  in  Hart  v. 
Marsh  (4),  after  sentence  in  the  Spiritual  Court  for  oflfences,  some 
of  ecclesiastical  cognisance  and  some  cognisable  in  the  common  la^^ 
Courts,  this  Court  refused  a  prohibition,  it  not  appearing  that  the 
sentence  had  proceeded  upon  the  latter.  The  same  doctrine  was 
recognised  in  Car  slake  v.  Mapledoram  (5).  The  words  in  question 
may  be  considered  as  if  they  were  before  this  Court  in  a  case  of 
[•849]  *  written  slander;  for,  in  the  Ecclesiastical  Courts,  "where  the 
words  used  are  clearly  defamatory,  it  is  immaterial  whether  they 
are  in  writing  or  used  orally : ''  Eogers's  Ecc.  Law,  295.  Some  of 
the  expressions  on  which  this  sentence  has  proceeded  are  not  so 

(1)  2  Cowp.  422.  East,  349. 

(2)  1  Ld.  Ray.  435.  (4)  44  E.  E.  506  (5  Ad.  &  EL  591). 

(3)  Note  (c)  to  French  y.  Trask,  10  (5)  2  T.  E.  473. 
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stated  that  they  would  support  an  action  for  written  libel ;  and  this       Evans 
is  sufficient  to  defeat  a  suit  in  prohibition,  though  the  Court  of       gwyv. 
common  law  will  not  say  that  the  statement  is  too  loose  to  bear  out 
an  ecclesiastical  sentence ;  that  being  a  point,  not  of  jurisdiction, 
but  of  the  practice  in  the  Spiritual  Court,  which  cannot  be  deter- 
mined here :  Ex  parte  Smyth  (i).     It  appears  by  Cole  v.  Corder  (2) 
that   great  precision  in  the  setting  out  and  proof  of  defamatory 
words  is  not  required  by  the  Ecclesiastical  Courts.     The  complaint 
in  the  present  case  was,  substantially,  that  Mary  Evans  ''charged 
hiniy  the  said  Be  v.  Thomas  Sevan  Gwyn,  with  intoxication  and 
indecency.*'    The  whole  language,  as  set  forth  in  detail  by  the  libel, 
may  not  have  been  proved :  and  the  libel,  after  stating  some  of  the 
expressions  complained  of,  adds:  "and  words  of  the  like  tenor  or 
effect :  "  the  sentence,  therefore,  may  have  been  grounded  on  words 
uttered  with  the  intention  to  make  the  specified  charges ;  but  the 
particular  expressions  on  which  it  will  be  said  that  a  common  law 
action  would  lie  may  not  have  been  proved.    As  to  the  individual 
charges,  it  does  not  appear  that  the  reproach  conveyed  by  the  term 
"  blackguard"  may  not  have  been  cognisable  in  the  Spiritual  Courts. 
The  jurisdiction  of  those  Courts  over  the  offence  of  drunkenness  is 
expressly  saved  by  stat.  4  Jac.  I.  c.  6,  s.  8  (3),  referred  to  on  this  point 
in  Eogers's  Eccl.  Law,  *296.     And  the  imputation  of  indecency       [  •850  ] 
would  not  of  itself  be  ground  for  an  action  at  common  law.    It  is 
true  that  the  libel  adds  words  of  interpretation,  which  represent 
the  expressions  of  Mary  Evans  as  ascribing   to   Mr.  Gwyn  the 
intention  to  violate  or  to  act  incontinently;  but  the  former  sugges- 
tion is  not  borne  out  by  the  words,  nor  consistent  with  the  prior 
averment,  that  Mary  Evans  charged  Mr.  Gwyn  merely  with  inde- 
cency.    As  to  the  intention  *'  to  act  incontinently,'*  this  Court  will 
not  assume,  from  such  an  expression,  that  something  amounting  to 
a  common  law  offence  was  charged  :  Sweetapple  v.  Jesse  (4). 

(Lord  Denman,  Ch.  J. :  There  the  words,  if  taken  without  any 
additional  matter,  were  wholly  innocent.) 

West  V.  Smith  (5)  is  another  similar  case.  The  conduct  here 
imputed  does  not  so  necessarily  import  an  assault  which  the  Courts 
of  common  law  would  notice,  that  the  Spiritual  Court  must  be 
deemed  to  have  taken  cognisance  of  such  an  assault. 

(1)  42  R.  B.  509  (3  Ad.  &  El.  719).        s.  35.— J.  G.  P. 

(2)  2  Phill.  Ecc.  Rep.  106.  (4)  39  R.  B.  374  (5  B.  &  Ad.  27). 

(3)  Repealed  by  9  Geo.  IV.  c.  61,  (5)  4  Dowl.  P.  C.  703. 
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Evans  (Wightman,  J. :  The  libel  fixes  that  construction  upon  the  con- 

OwYN.       duct  described  ;  for  it  says  "meaning,"  "among  other  things,  that" 

"  the  said  Rev.  T.  B.  Gwyn  was  not  sober,  and  that  he  wanted  to 

violate  "  &c.) 

The  libel  adds,  "or  that  he  otherwise  conducted   himsell"  &c. 
The  Ecclesiastical  Court  may  have  a  jurisdiction  concurrent  with 
that  of  the  common  law  Courts,  the  one  correcting  pro  salute  anima, 
the  other  restraining  a  temporal   wrong ;    and  in  such  cases  a 
prohibition  ought  not  to  go :  Rogers's  Ecc.  Law,  715,  716.     One 
of  these  is  drunkenness.      In  the  case  of  indecency,  the  Spiritual 
Court  seems  to  have  a  sole  jurisdiction.     Again,  where  on  offence 
affects  a  spiritual  person  in  that  character,  the  Ecclesiastical  Court 
[  •851  ]       will,  on  that  account,  correct  the  offender  *pro  salute  anima,  though 
the  common  law  may  give  a  remedy  to  the  party  injured  for  his 
temporal  loss :  Rogers's  Ecc.  Law,  716,  citing  2  Inst.  622,  where 
it  is  said  that  "  if  one  lay  violent  hands  of  a  clerk,  the  spiritaaJ 
Judge,  pro  salute  aniinay  shall  enjoin  him  penance,  and  the  clerk 
may  have  his  action  of  battery,  and  recover  damages  for  the  injury 
done  to  him ; "    and  citing  also  the  language  of   this  Court  in 
Roberts  v.  Pain  (i),  where  they  compared  the  case  before  them  "to 
that  of  a  drunkard  or  ill  liver,  who  are  usually  punished  in  the 
Ecclesiastical  Courts,  though  a  temporal  loss  may  ensue."     In 
6  Bac.  Abr.  596  (2),  Prohibition  (L)  5,  it  is  said :  "  The  Ecclesias- 
tical Courts  have  in  some  instances  a  concurrent  jurisdiction  with 
the  temporal  Courts ;    as,  in  laying  violent  hands  on  a  clerk,  a 
pension  by  prescription,  &c.     So  that,  if  a  clergyman  be  beaten,  an 
action  at  law  lies  for  the  battery ;  as  also  a  suit  in  the  Spiritual 
Court  for  irreverence  to  his  character.    But  such  proceedings  in  the 
Ecclesiastical  Court  must  be  pro  salute  animce.**     Where  the  object 
of  the  proceeding  is  deprivation,  the   Spiritual  Court  may  try, 
though  a  temporal  offence  be  in  question ;  as  was  held  in  the  case 
of  a  layman   who  had  forged  orders  and  obtained  a  benefice: 
Slader  v.  Smalbrooke  (3). 

(Patteson,  J.:  It  is  said  that  prohibition  lies  against  a  suit  in 
the  Spiritual  Court  for  calling  a  woman  "  whore  "  in  London;  that 
is  because  the  words  are  actionable  there  (4).) 

In  Evans  v.  Brown  (5)  a  suit  was  brought  in  the  Ecclesiastical 

(1)3  Mod.  67.  (4)  See  Com.  Dig.  Prohibition  (G 

(2)  7th  ed.  14). 

3)  1  Lev,  138.  (5)  2  Ld.  Ray.  1101. 
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Court  for  ^ords  charging  incontinence,  and  a  prohibition  refused,       Evans 
though  the  complainant  had  brought  an  action  *at  la\?  for  the  same       qwtn. 
words,  grounded  on  special  damage.     According  to  all  the  authori-       [  *852  ] 
ties,  the  Ecclesiastical  Courts  have  a  concurrent  jurisdiction  with 
the    civil    where  a   spiritual    person   is  aggrieved.       Cranden  v. 
Wcdden  (i)   was  a  case  of  ^'prohibition  for  saying  of  a  parson, 
'  He  preaches  nothing  but  lies  and  malice  in  the  pulpit ;  *  for  these 
words  are  actionable  at  common  law ; "  to  which  point  Drake  v. 
Drake  (2)  was  cited ;  but  a  consultation  was  granted. 

(Pattbson,  J. :  The  words  there  were  spoken  of  the  complainant 
in  his  character  of  a  clergyman.  The  report  says  ''  a  consultation 
was  granted;  for  it  concerning  an  ecclesiastical  person  and  an 
ecclesiastical  matter,  'tis  fit  to  be  tried  there.") 

E.   V.  WiUiavis,  contra  : 

Prohibition  lies  after  sentence,  if  an  original  want  of  jurisdiction 
appear  by  the  proceedings  :  Com.  Dig.  Prohibition  (D) ;   8  Bum's 
£cc.  Law,  898  (3),  Prohibition,  lY. :  though  not  if  the  objection  be 
grounded  on  some  matter  arising  in  the  course  of  the  suit :  Argyle  v. 
Hunt  (4).     To  ascertain  whether  the  Ecclesiastical  Court  has  juris- 
diction or  not  in  a  case  of  defamation,  the  test  is  whether  that 
Court  would  or  would  not  have  had  exclusive  jurisdiction  over  the 
subject-matter  of  the  defamatory  words.      In  Harris  v.  BuUer  (5) 
Sir  W.  Wynnb  said,  in  the  Court   of  Arches :    "  I  hold  it  to  be 
an  incontrovertible  principle,  that  only  such  defamatory  words  are 
cognizable  here,  which  impute  an  offence  which  would  be  punish- 
able here."     "  It  is  not  sufficient  merely  that  the  words  impute  an 
ecclesiastical  offence,  it  must  be  an  offence  also  which  will  not  be 
punishable  at  common  *law."    And  in  Com.  Dig.  Prohibition  (G  14)       [  •853  ] 
it  is  said :  "  So,  by  the  St.  Circ.  Agat.  18  Edw.  I.  (6)  the  Court 
Christian  shall  hold  plea  for  defamation,  when  damages  are  not 
demanded.    Where  the  defamation  charges  a  crime  merely  spiri- 
tual;  as,  if  the  libel  be,  that  the  defendant  called  him  heretic, 
schismatic.*'    In  2  Bum's  Ecc.  Law,  126,  Defamation,  it  is  laid 
down  that   "Words    which    impute    an   offence  cognisable  in  a 
Spiritual   Court,  may  be  punished    in  that   Court.      But    three 
incidents  are  required  in  a  suit  for  spiritual  defamation :  1.  That 

(1)  3  Lev.  17.  (4)  1  Stra.  187. 

(2)  1    Eoll.    Ab.    58.      Action  siir  (5)  Note  to  Crompton  v.  Butler,  1 
Case  (T)  pi.  2.                                              Hag.  Cons.  Ca.  463,  464. 

(3)  9th  ed.    By  FiuUimore.  (6)  Stat.  4. 
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EvANB  it  concern  matter  merely  spiritual,  and  determinable  in  the  Eecle- 
GwTn.  siastical  Court,  as  calling  a  person  '  heretic,  schismatic,  adulterer, 
fornicator  &c. ; '  2.  It  ought  to  concern  matter  merely  spiritual 
only,  for  if  such  defamation  touches  or  concerns  any  thing  deter- 
minable at  the  common  law,  the  ecclesiastical  Judge  shall  not  have 
cognisance  of  it;  8.  He  who  is  defamed  cannot  sue  there  for 
amends  or  damages,  but  only  for  the  punishment  of  the  sin, 
pro  Holute  anima,  and  for  costs/'  This  doctrine  has  never  been 
shaken,  and  is  supported  by  the  decisions:  HoUingshead's  case  (i), 
hockey  v.  Dangerfteld  (2). 

(Lord  Denman,  Gh.  J. :  In  Com.  Dig.  Prohibition  (G  14)  it  is 
said  that  the  Court  Christian  shall  hold  plea  of  defamation  when 
damages  are  not  demanded,  ''tho'  the  words  import  a  spiritoal 
crime,  which  in  some  respect  is  punishable  by  the  common  law,  if 
the  spiritual  jurisdiction  is  not  taken  away;  as,  if  he  says,  A. 
keeps  a  bawdy-house ;  for  tho'  it  be  indictable,  the  Spiritual  Conrt 
has  a  concurrent  jurisdiction.") 

That  is  against  the  general  course  of  authorities.  If  words  action- 
[  *854  ]  able  at  law  be  mixed  with  the  words  charging  *a  mere  spiritual 
offence,  the  Ecclesiastical  Court  cannot  proceed  :  "  as,  if  he  says  you 
are  a  whore  and  thief:"  Com.  Dig.  Prohibition  (G  14).  "If" 
"  words  for  which  an  action  would  lie  are  coupled  with  words  which 
are  a  spiritual  defamation,  and  a  suit  is  instituted  in  the  Spiritual 
Court  for  the  whole,  a  prohibition  lies ;  also  if  it  be  suggested  to 
the  Court  that  a  temporal  damage  has  been  received  from  words 
which  are  a  spiritual  defamation,  or  that  other  words  for  which  an 
action  would  lie  were  coupled  with  them ;  for  it  would  be  vexatious 
to  proceed  in  both  Courts  :  "  2  Bum's  Ecc.  Law,  126,  Defamation. 

(Lord  Denman,  Ch.  J. :  Fitz.  N.  B.  63  A.  (tit.  Consultation) 
seems  to  show  a  circuitous  way  of  recovering  damages  in  the 
Spiritual  Court.) 

In  2  Burn's  Ecc.  Law,  127,  it  is  laid  down  that  the  Spiritual  Court 
may  try  "when  money  is  not  demanded; "  "for  in  this  case,  he 
that  is  defamed  cannot  sue  there  for  amends  or  damages,  but  only 
for  correction  of  the  sin  :  "  and  at  p.  128,  it  is  said  that  the  defama- 
tion must  not  be  *'  for  matters  spiritual  mixed  with  temporal ;  "  to 
which  point  authorities  are  cited.     In  Carslake  v.  MapUdoram  (3), 

(1)  Cro.  Car.  229.  (3)  2  T.  B.  473.    See  Bioodwarth  v. 

(2)  2  Stra.  1100.  Gray,  7  Man.  &  Q.  334. 
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where  the  words  charged  a  woman  with  being  common  and  having       Bvaks 
had  a  contagious  disease,  a  prohibition  was  refused,  because  the       gwyk. 
imputation   of   having  had   a  disease  was  no  ground  of   action ; 
had  this  been  otherwise,  a  prohibition  would  clearly  have  issued. 
The   sentence  here  premises  that  "The  Rev.  T.  B.  Gwyn  hath 
fully  and   suflSciently  proved  his  intention  deduced  in  a  certain 
libel "  &c.     The  libel  contains  only  one  article  setting  out  words, 
and  those  appearing  to  be  spoken  on  a  single  occasion :  and  the 
Judge  in   his  sentence  *goes  on  to  pronounce  that  the  said  Mary       [  'Sss  ] 
Evans  did  "say, publish  and  report  several  scandalous,  reproachful 
and  defamatory  words  in  the  said  libel  mentioned,  and  tending  to 
the  infamy  "  &c.     "  Several  *'  there  must  mean  the  several  words 
set  out  in  the  single  article  referred  to ;  it  cannot  be  taken  to  mean 
"  several  of*  the  words;  and  there  can  be  no  ambiguity  as  to  the 
words  which  are  alluded  to.     The  case  differs  in  this  respect  from 
Hart  Y.  Marsh  (i),  where  there  were  many  distinct  articles,  and 
some  appeared  to  have  been  proved  and  others  not.     Here  the 
Spiritual  Court  must  have  adjudged  on  matter  beyond  its  jurisdic- 
tion ;    if  that  conclusion  could  be  avoided  in  the  present  case,  it 
must  follow  that,  wherever  any  charge  of  a  spiritual  offence  was 
mixed  with  matter  of  temporal  charge,  this  Court  could  have  no 
power  to  prohibit.     The  general  assumption  of  an  authority  in  the 
Spiritual  Courts,  concurrent  with  that  of  the  temporal,  to  punish 
for  defamation,  is  not  borne  out  by  the  passages  cited  from  Burn's 
and  Bogers*s  Ecclesiastical  Law.    That  the  imputation  of  drunken- 
ness, even  against  a  clergyman,  would  not  be  punishable  in  the 
Spiritual  Court,  unless  it  reflected  upon  him  in  the  discharge  of  his 
official  duties,  may  be  inferred  from  Ciicko  v.  Starve  (2),  where  it  was 
held  that  merely  saying  of  a  man  ''  thou  art  a  drunkard "'  was  not 
an  offence  cognizable  by  that  Court. 

Bovill,  in  re^ly : 
The  ecclesiastical  jurisdiction  as  to  drunkenness  bisifig  preserved 
by  stat.  4  Jac.  I.  c.  5,  s.  8,  the  imputing  of  that  crime  was  at  least 
one  matter,  stated  in  the  libel,  of  which  the  Spiritual  Court  might' 
*take  cognizance.  The  plaintiff  in  prohibition  must  argue  that  the  [  •856  ] 
expression  "  several  scandalous,  reproachful  and  defamatory  words 
in  the  said  libel  mentioned  *'  means  all  the  scandalous  words  there 
mentioned ;  but  this  is  not  the  natural  construction.  **  Several " 
means  part   of  the  words;    proof  of  part  would   authorise  the 

(1)  44  R.  B.  506  (5  Ad.  &  El.  591).  (2)  Cro.  Car.  285. 
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EvAKs  sentence,  as  the  like  proof,  on  a  common  law  information^  wonld 
OwVn.  warrant  a  verdict  of  Guilty.  The  judgment  of  Ashhubst,  J.  in 
Carslake  v.  MapUdoram  (i)  is  express  upon  the  point  that,  if  the 
Spiritual  Court  '^had  a  jurisdiction  as  to  part  of  the  charge,'* 
the  other  part  might  be  overlooked  in  deciding  as  to  a  prohibition. 
And  BuLLER,  J.  says  that,  after  sentence,  if  the  jurisdiction  be 
only  doubtful,  a  prohibition  ought  not  to  go. 

Lord  Denman,  Ch.  J. : 

This  is  a  suit  instituted  to  prohibit  the  Ecclesiastial  Court  from 
further  proceeding  in  a  cause  of  defamation.  The  words  com- 
plained of  in  the  Spiritual  Court  are  these.  (ELis  Lordship  read 
the  words  as  charged  in  the  libel.)  A  material  and  distinct  part 
of  the  imputation  here  is,  that  the  complainant  in  the  Spiritual 
Court  not  only  wanted  to  violate  the  person  of  Mary  Evans,  but 
made  an  attempt  of  that  kind,  which  is  an  offence  cognisable  by  the 
temporal  Courts,  and  the  imputation  of  which  by  words  is  action- 
able. Now  it  appears  to  have  been  the  law  from  the  earliest  time 
that  defamation,  under  these  circumstances,  is  not  cognisable  by 
the  Spiritual  Court.  It  is  so  laid  down  in  Fitzherbert  (2) ;  and,  in 
Com.  Dig.  Prohibition  (6  14),  it  is  said  that,  '*  if  a  libel  be  for 
[  *857  ]  words  which  are  actionable,  a  prohibition  goes ;  as,  if  they  ^charge 
with  felony:"  and,  afterwards,  "If  part  of  the  words  be  actionable, 
a  prohibition  goes  for  the  whcAe,  tho'  the  others  charge  with  a 
spiritual  crime ;  as,  if  he  says,  you  are  a  whore  and  thief : "  for 
which  MeUet  v.  Herbei-t  (3)  is  cited.  It  follows  that  in  the  presont 
case  a  prohibition  might  have  gone  if  applied  for  at  the  commence- 
ment of  the  suit :  the  question  is  whether  it  can  be  granted  now 
that  sentence  has  passed:  and  that  depends  upon  another  question, 
— whether  we  can  consider  the  sentence  as  passed  for  all  the  words 
set  out  in  the  libel,  or  for  part  6f  them  only.  The  language  of  the 
sentence  is,  ''that  the  said  Mary  Evans  did**  '' malidonsly  say, 
publish  and  report  several  scandalous,  reproachful  and  defamatory 
words  in  the  said  libel  mentioned,  and  tending  to  the  infamy  and 
diminution  of  the  estate,  good  name,  fame  and  reputation  of  the 
said  the  Rev.  T.  B.  Gwyn ; "  whereupon  the  Judge  pronounces 
that  she  ought  to  be  admonished,  and  admonishes  her,  for  her  su 
great  excess  and  rashness  in  the  premises,  and  enjoins  that  she 
abstain  from  such  defamatory  words  in  future  &c.     The  whole 

(1)  2  T.  R.  473.  CoDBuItation. 

(2)  See  Fitz.  N.  B.  53  F,  H,  tit.  (3)  1  Sid.  404. 
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really  tarns  on  the  construction  of  the  word  ''several."    If  there       Byans 
had   been  in  this  case  distinct  articles  of  charge,  as  in  Hart  v«       gwtn. 
Marsh  (i),  some  of  which  were  proved  and  others  not,  we  might 
apply  the  sentence  distributively,  and  take  those  words  as  proved 
for  which  the  sentence  might  be  passed.     Bat  there  is  not  such  a 
force  ixi  the  word  '*  several,"  here,  as  enables  us  to  make  that  kind 
of  distribution.     No  distinction  is  made  among  the  words  referred 
to  :   *'  Beveral  scandalous"  &c.  ''words  in  the  said  libel  mentioned  " 
does  not  exclude  *any.     It  is  not  as  if  the  Judge  had  said  "  several       [  *838  ] 
of  the  scandalous"  words.    The  sentence  clearly  proceeds  upon  the 
statement  of  all ;   among  the  rest,  therefore,  those  of  which  the 
Spiritnal  Court  could  not  take  cognizance.     The  comity  of  Courts 
in  respecting  each  other's  sentences  is  grounded  on  a  supposition 
that  they  will  act  only  according  to  their  powers :   but,  if  the  pro- 
ceeding now  in  question  were  held  good.  Courts  might  give  them- 
selves jurisdiction  over  any  thing  by  coupling  that  which  was  out 
of  the  jurisdiction  with  something  within  it.    I  am  of  opinion  that 
the  sentence  here  applies  to  the  whole  of  the  words,  and  improperly 
does  so :  and  our  judgment,  therefore,  must  be  for  the  plaintiff. 

Patteson,  J. : 

It  is  argued  for  the  defendants  in  prohibition  that  the  words 
themselves,  of  which  the  libel  complains,  charge  nothing  beyond 
drunkenness  and  indecency.  But  they  charge  an  act  done, 
amounting  to  an  assault,  and  for  which  an  indictment  would 
lie:  and,  consequently,  an  action  at  common  law  would  lie  for 
the  words.  But  then  it  is  suggested  that  there  were  other  words, 
and  the  sentence  may  have  proceeded  upon  them.  And  it  is  true 
ihat,  if  the  sentence  had  proceeded  upon  part  only  of  the  words, 
and  those  properly  of  ecclesiastical  cognisance,  a  prohibition  would 
not  have  lain.  But  the  word  ''  several "  cannot  so  confine  the 
sentence ;  it  would  be  too  much  to  give  that  effect  to  an  accidental 
onussion  of  the  article  ''the;"  for  I  cannot  but  think  that  the 
form  of  words  used  is  to  be  so  accounted  for.  They  are,  as  it 
appears  to  me,  a  finding  that  all  the  words  mentioned  in  the  libel 
were  spoken;  and,  if  so,  the  case  of  a  charge  proved  in  part 
*does  not  apply.  Then  the  question  arises  whether  a  prohibition  [  *^od  ] 
can  be  awarded  in  this  stage  of  the  suit.  But  Full  v.  Hutching  (2) 
decides  this.  There  the  libel  was  for  tithes.  A  vwdvs  and  customs 
were  set  up  in  defence ;  and  the  Ecclesiastical  Court  enquired  into 

(1)  44  R.  R.  dm  (5  Ad.  &  El.  591).  (2)  2  Cowp.  422. 
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Evans  these,  and  gave  sentence;  after  which  a  prohibition  was  moved 
GwYN.  ^r;  but  this  Court  refused  it,  on  the  ground  that  the  point 
improperly  tried  had  arisen  incidentally  in  the  cause,  the  Spiritual 
Court  having  jurisdiction  over  the  principal  matter:  but  they  said, 
if  it  had  appeared  on  the  face  of  the  libel  that  the  Court  had  no 
jurisdiction  of  the  cause,  a  prohibition  must  have  been  granted, 
though  after  sentence.  In  the  present  case  it  does  appear  by  the 
libel  that  the  Ecclesiastical  Court  had  not  jurisdiction.  It  is 
argued,  however,  that  in  some  instances  the  Ecclesiastical  Court 
has  concurrent  jurisdiction  with  the  civil.  If  it  were  necessary  to 
consider  the  case  cited  to  this  point  from  8  Levinz  (i),  I  should 
desire  more  time ;  but  that  case  and  the  present  are  not  the  same. 
There  the  libel  complained  of  words  spoken  against  a  clergyman  in 
the  exercise  of  his  office ;  and  that  circumstance  was  relied  upon  as 
creating  a  distinction.  The  matter  of  the  scandal,  as  well  as  the 
person  affected,  was  ecclesiastical.  Here  the  person  is  so,  but  the 
matter  is  not.  The  case  cited  does  not  prove  the  concurrent  juris- 
diction relied  upon,  except  where  a  spiritual  person,  as  such,  is 
aggrieved :  nor  do  I  find  any  that  does ;  and  the  cases  in  Burrow 
and  Wilson  (2),  where  a  prohibition  was  considered  to  lie  against  a 
[  *860  ]  suit  for  calling  a  woman  "whore"  in  London,  and  ♦"  strumpet'* 
in  Bristol,  raise  a  very  strong  argument  against  the  supposition. 

WiLLUMS,  J. : 

It  was  scarcely  contended  at  the  Bar  that  a  prohibition  might  not 
go  after  sentence,  if  the  Spiritual  Court  appeared  by  the  proceed- 
ings to  have  acted  without  jurisdiction :  but  the  case  was  compared 
to  Hart  V.  Marsh  (3) ;  and  it  was  said  that,  where  the  libel  contained 
some  matters  which  were,  and  some  which  were  not,  cognisable 
in  the  civil  Courts,  it  lay  on  the  party  impeaching  the  sentence 
to  show  that  the  Ecclesiastical  Court  had  adjudicated  on  subjects 
beyond  its  jurisdiction.  Then,  has  that  Court  here  proceeded 
upon  words  importing  a  common  law  offence?  It  clearly  has: 
for  the  words  stated  in  the  libel  imply  an  assault  of  some  kind. 
The  point  which  alone  created  some  difficulty  was,  whether  the 
words  could  be  severed  so  as  to  confine  the  sentence  to  that  which 
was  matter  of  spiritual  jurisdiction:  but  I  think  it  clear  that, 
taking  the  libel  and  the  sentence  together,  we  must  conclude  that 

(1)  Crandeji  v.  Walden,  3  Lev.  17.  Com.  Dig.  Prohibition  (G  14). 

(2)  See  Theytr  v.  East  wick,  4  Burr.  (3)  44  R,  E.  506  (5  Ad.  &  El.  591). 
2032;   Power   v.   Shaw,    1    Wils.    62; 


TOL.  LXTV.]  1844.     Q.  B.     5  Q.  B.  860—862.  677 

the  whole  of  the  words  formed  the  foundation  of  the  sentence.     It       Kvans 
is  contended  that  the  word  "  several "  denotes  a  part  only  of  the       owyn. 
words  charged ;  but  the  words  in  the  earlier  portion  of  the  sentence 
are,  **  I  have  found"  *'that  the  proctor  for  the  said  the  Bev.  T.  B. 
Gwyn  hath  fully  and  suflSciently  proved  his  intention  deduced  in*  a 
certain  libel  and  other  pleadings  given  in,  exhibited*'  &c.     *'  Inten- 
tion," there,  does  not  mean,  in  the  ordinary  sense,  "  animus  "  (i) ; 
the  sense  *is,  that  the  whole  ground  of  charge  has  been  made  out ;       [  •861  ] 
that  is,  that  the  whole  of  the  words  have  been  proved.     If  so,  the 
Ecclesiastical  Court  has  given  judgment  on  one  part  of  the  case 
over  which  it  had  no  jurisdiction. 

WlOHTMAN,  J.  : 

It  is  clear  that  the  Ecclesiastical  Courts  in  general  have  not 

concurrent  jurisdiction  with  the  civil ;  though  it  is  an  excepted  case 

from  the  rule,  where  the  words  libelled  relate  to  a  spiritual  matter 

and  person.    Mr.  BovUl  does  not  dispute  that  the  words  here  raise 

some  imputation  for  which  an  action  at  law  would  lie:  but  he 

argues  that  the  charge  of  defamation  may  be  limited  to  matter 

which   is  of  spiritual  cognizance   exclusively   by  the  innuendo ; 

'^  meaning  by  such  words,  among  other  things,  that  on  the  said 

occasion  the  said  Bev.  T.  B.  Gwyn  was  not  sober,  and  that  he 

wanted  to  violate  the  person  of  her  the  said  Mary  Evans,  or  that 

he  otherwise  conducted  or  wanted  to  conduct  himself  indecently 

and  incontinently  towards  her."    But,  supposing  that  an  innuendo 

could   have  the  effect  contended   for,   the  language  relied  upon 

purports  only  to  give  a  part  of  the  meaning.    Again,  it  is  suggested 

that  the  sentence  convicts  Mary  Gwyn  only  of  speaking  "  several," 

not  "  the  several,"  defamatory  words  mentioned  in  the  libel,  and 

therefore  it  may  be  taken  that  the  judgment  proceeds  on  some  of 

the  words  only,  and  those  of  ecclesiastical  cognizance.    But  I  think, 

taking  the  expressions  in  the  ordinary  sense,  it  must  be  understood 

that  all  the  words  mentioned  in  the  libel  were  proved.     And,  if  the 

sentence  proceeded  upon  all,  and  some  were  of  temporal  cognizance, 

a  prohibition  ought  to  go,  according  *to  the  authorities  cited  in       [  •862  ] 

argument,  and  an  Anonymous  (2)  case  in  B  Mod.,  which  was  not 

referred  to. 

Judgment  for  plaintiff, 

(1)  Some  discussion  took  place  as  to      meant   ^*  intentionem  litis"  the  com- 
thiB    word      during    the    argument.      plaint;  as  in  the  Roman  law* 
B.   V.    WilliamB  pointed  out  that  it  (2)  3  Mod.  74. 
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t  ^^^  ]  Where  justices  have  directed  an  indictment  against  a  parish,  under  stat. 

5  &  6  Will.  IV.  c.  50,  s.  95,  for  non -repair  of  a  highway,  and  the  Jadge  of 
Assize  directs  payment  of  the  costs  out  of  the  parish  highway  rate  (1),  he 
must  ascertain  the  amount  of  costs,  and  order  payment  of  ihe  earn  ao 
ascertained.  Where  the  Judge's  order  is  only  to  pay  the  costs  generally, 
this  Court  cannot  enforce  such  an  order  by  mandamus. 

Whether  the  amount  can  be  ascertained  after  the  commission  of  the 
Judge  of  Assize  has  expired,  qucere. 

At  a  Special  Sessions  for  the  highways,  holden  8rd  November, 
1840,  the  justices  of  the  Liberty  of  St.  Albans,  Hertfordshire, 
ordered  that  Bobert  Bullock  should  prefer  a  bill  of  indictment  at 
the  next  Hertfordshire  Assizes  against  the  inhabitants  of  the  parish 
of  Chipping  Bamet,  in  the  said  liberty,  for  suffering  a  highway 
to  be  out  of  repair.  The  indictment  was  preferred,  and  a  bill 
found,  at  the  Hertfordshire  Spring  Assizes,  1841:  and  the  case 
was  tried  before  Gumey,  B.,  at  the  Hertfordshire  Spring  Assizes, 
March,  1842,  when  a  verdict  of  Guilty  was  returned.  The 
learned  Baron  respited  the  judgment,  and,  on  application  of  the 
counsel  for  the  prosecution,  ordered  that  the  costs  should  be  paid 
out  of  the  highway  rate  of  the  parish.  The  note  of  the  clerk  of 
Assize  in  the  Court  minute  book  was  as  follows.  "  The  inhabitant 
of  the  parish  of  Chipping  Bamet  for  non-repair  of  a  road.  It  is 
ordered  by  Mr.  Baron  Gubnby  that  the  costs  of  this  prosecution  be 
paid  out  of  the  rate  made  and  levied,  or  to  be  made  and  levied,  in 
pursuance  of  the  5  &  6  Will.  TV.  c.  50,  in  the  said  parish  of  Chipping 
Bamet."  This  note  was  signed  by  the  leamed  Baron;  and  he 
[  *888  ]  respited  the  recognizances  to  the  next  Assizes  for  the  *same  county. 
At  the  Hertfordshire  Summer  Assizes,  1842,  the  judgment  was 
respited  to  the  next  Hertfordshire  Assizes  on  the  application  of  the 
defendants.  Afterwards  the  prosecutor  applied  to  the  taxing 
Masters  of  the  Crown  Office,  and  of  some  other  offices,  and  to  the 
deputy  clerk  of  Assize  for  the  Home  Circuit,  to  tax  the  bill  of  costs; 
which  they  all  declined  to  do,  alleging  that  they  had  no  authority. 
In  October,  1842,  application  was  made  to  Gurnet,  B.,  to  ascertain 
the  costs  and  insert  the  amount  in  his  above  mentioned  order :  but 
the  learned  Judge,  after  hearing  counsel,  refused  to  interfere.  At 
the  Hertfordshire  Spring  Assizes,  1848,  the  prosecutor  applied  to 

(1)  6  &  6  Will.  rV.  c.  60,  s.  27;  but  29,  and  the  PubUc  Health  Act,  187d 
•ee  now  the  Local  Gk>vemment  Act,  (38  &  39  Vict.  c.  55),  ss.  216  and  217. 
1894  (66  &  57  Vict.  o.  73),  ss.  25  and      —J.  G.  P. 
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Pattbsok,  J.,  then  sitting  in  the  Crown  Court,  for  the  costs,  but        beg. 
did  not  apply  for  judgment,  as  the  road  had  been  repaired.    His       clabk. 
Lordship,  after  consulting  Lord  Denman,  Ch.  J.,  the  other  Judge  of 
Assize,  refused  the  application,  and  again  respited  the  judgment. 
Immediately  after  the  Circuit,  the  prosecutor  renewed  his  applica- 
tion to  GuRMEY,  B.,  who  refused  a  summons.    At  the  Hertfordshire 
Summer  Assizes,  1848,  the  prosecutor  applied  to  Parks,  B.,  then 
sitting  in  the  Crown  Court,  for  judgment  and  costs :   but  his  Lord- 
ship refused  to  make  any  order  as  to  the  costs,  and  discharged  the 
recognizances  (i).     Afterwards  the  prosecutor  requested  the  clerk 
of  the  peace  for  Hertfordshire  to  tax  the  costs,  as  if  they  had  been 
referred  to  him  by  both  parties.    The  clerk  of  the  peace  did  so,  and 
allowed  320/.      The  bill  of  costs  was  delivered  to  James  Clark, 
being  then  surveyor  of  the  highways  of  Chipping  Barnet,  and 
payment  demanded :  but  he  refused  to  pay. 

Kelly,  in  last  Hilary  Term,  on  affidavit  setting  forth  the  above  [  889  ] 
facts,  obtained  a  rule  calling  on  Clark  to  show  cause  why  a 
mandarmis  should  not  issue,  commanding  him  to  pay  to  Bobert 
Bullock,  or  his  attorney,  "the  costs  of  the  prosecution  of  the 
indictment  against  the  inhabitants  of  the  said  parish  in  the  said 
affidavit  mentioned." 

From  the  affidavits  in  answer  it  appeared  that  no  amount  of 
costs  had  been  in  any  way  ascertained  at  the  Spring  Assizes,  1842 ; 
that  Clark  had  been  appointed  surveyor  in  April,  1842;  that  82/. 
onlj'  had  been  handed  over  to  him  by  the  previous  surveyors  ;  and 
that,  at  the  times  of  the  deliver}'  to  him  of  the  bill  of  costs  and  of 
the  service  of  the  present  rule  nisi,  he  had  in  his  hands,  as  surveyor 
not  above  50Z. 

Piatt  and  Godson  now  showed  cause : 

This  order  for  costs  was  made  in  supposed  pursuance  of  stat. 
5  &  6  Will.  IV.  c.  50,  s.  95,  which  enacts  that,  where  the  justices 
have  directed  an  indictment  to  be  preferred  at  the  Assizes  or 
Quarter  Sessions  against  the  inhabitants  of  a  parish,  '*the  costs  of 
such  prosecution  shall  be  directed  by  the  Judge  of  Assize  before 
whom  the  said  indictment  is  tried,  or  by  the  justices  at  such 
Quarter  Sessions,  to  be  paid  out  of  the  rate  made  and  levied  in 
pursuance  of  this  Act  in  the  parish  in  which  such  highway  shall  be 
situate.'*     But  the  order  is  incomplete,  because  the  learned  Judge 

(1)  It  was  stated,  on  the  argument,  that  a  fine  of  is,  was  iniposecl. 
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Rbo.  has  only  given  a  general  direction  to  pay  the  costs,  bat  has  not 
Clabk.  stated  the  amount :  and  there  are  no  means  of  ascertaining  it.  The 
Judge  of  Assize  was  functus  officio  when  the  Assizes  were  over  : 
neither  he  nor  any  one  could  afterwards  act  in  fixing  the  amount : 
and,  even  if  that  could  be  done,  it  has  in  fact  not  been  done. 
[  *890  ]  Under  sect.  90,  an  order  of  Quarter  Sessions  to  *pay  the  costs  of  an 
appeal  against  an  order  for  stopping  up  a  highway  must  specify  the 
sum  payable :  Sellwood  v.  Mount  (i).  In  Reg.  v.  Long  (2)  it  was  held 
that,  where  the  Sessions  have  given  costs  of  an  appeal  against  an 
order  of  removal,  under  stat.  4  &  5  Will.  IV.  c.  76,  s.  82,  without 
fixing  the  amount  before  the  Sessions  are  at  an  end,  it  cannot 
afterwards  be  fixed. 

(WiOHTMAN,  J. :  Must  the  taxation  take  place  during  the  Assizes? 
Suppose  the  cause  is  the  last  to  be  tried.) 

Parties  may  come  with  their  bill  prepared,  as  is  commonly  done  at 
Sessions.  Here  the  costs  would  fall  on  a  surveyor  who  has  no 
funds  to  meet  them.  He  is  not  even  the  party  who  pleaded  to  the 
indictment. 

Kelly  and  Bramwell,  contra : 

The  Judge  has  followed  the  terms  of  the  statute:  no  o£Bcer  is 
designated  as  the  proper  party  to  tax  the  amount.  Criminal  Courts 
have  a  similar  power  as  to  the  costs  of  prosecutions  for  felony, 
under  stat.  7  Geo.  IV.  c.  64,  s.  22 :  and  there  no  ofl5cer  of  the 
Court  is  named  for  ascertaining  the  amount.  It  may  be  a  casus 
omissvs:  but  the  result  seems  to  be  that  the  law  must  fix  the 
amount. 

(Pattbson,  J. :  By  what  means  ?) 

It  may  be  determined  by  this  Court,  upon  affidavit;  and  a 
mandamtis  may  issue  for  the  sum. 

(Pattbson,  J. :  What  power  have  the  four  Judges  in  the  matter?) 

Under  stat.  1  Will.  IV.  c.  21,  s.  6  (3),  the  Court  has  power  to  give 
costs  in  mandamus :  in  point  of  fact  the  Judges  do  not  ascertain 
the  amount,  but  leave  it  to  the  officer  of  the  Court.    The  Judge  of 

(1)  55  R.  R.  401  (1  Q.  B.  726).  See  now   0.  O.  R.  rr,  30Q  wd  301, 

(2)  55  R  R.  409  (1  a  B.  740).  R.  S.  C,  Oxd.  LXV. 

(3)  Repealed  by  S.  L.  R.  Act,  1891v 
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Assize  may  act  iu  the  same  way  through  the  insti'umentality  of  the         Reo. 
officer.     The  parties  to  be  charged  here  have  *no  opportunity  of      clark. 
contesting  the  amount  before  a  Judge.  [  *89i  ] 

(Patteson,  J. :  Nor  has  the  county  treasurer  in  cases  of  felony.) 

What  can  be  done  where  a  judgment  is  respited,  as  was  the  case 
here? 

(Patteson,  J.:  Where  magistrates  have  power  to  give  costs 
summarily,  and  the  statute  does  not  designate  the  party  who  is  to 
ascertain  the  amount,  the  magistrates  must  fix  it  themselves.) 

Sellwood  V.  Mount  (i)  and  Reg.  v.  Long  (2)  are  inapplicable :  the 
Court  of  Quarter  Sessions  has  an  officer  whose  business  it  is  to  tax 
costs.  In  sect.  82  of  stat.  4  &  6  Will.  IV.  c.  76,  on  which  Reg.  v. 
Long  (2)  turned,  the  expression  is  **  shall  "  "  order  "  &c.  "  such 
costs  and  charges  as  may  to  such  Court  appear  just  and  reasonable, 
and  shall  certify  the  amount.'*  In  stat.  5  &  6  Will.  IV.  c.  60,  s.  90, 
it  is  enacted  that  the  Court  "  shall  award  the  costs :  "  that  explains 
Sellwood  V.  Mount  (i).  But  the  Judge  of  Assize,  under  sect.  95  of 
the  same  statute,  does  not  act  as  a  Court,  properly  speaking,  in 
directing  the  costs  to  be  paid.  It  seems  that  he  must  make  the 
order,  whatever  be  the  verdict. 

(Lord  Denman,  Ch.  J. :  I  ruled  so  at  the  Sussex  Assizes  (s) :  but 
I  am  happy  to  say  that  a  different  view  has  been  taken,  to  which  I 
have  conformed  (4).) 

The  Judge  hardly  acts  judicially. 

(Patteson,  J. :  Then  do  you  say  that  the  rule  is  different,  when  the 
case  is  tried  at  the  Assizes  and  when  it  is  tried  at  Quarter  Sessions  ?) 

The  Court  of  Quarter  Sessions  does  not,  as  to  ordering  these  costs, 
act  as  a  Court :  if  it  does,  there  may  be  a  different  rule  ;  but  then 
no  argument  arises  upon  the  difference. 

(Patteson,  J. :  Where  a  Judge  certifies  for  costs,  he  does  not 
*indeed  order  their  payment :  he  vouches  for  a  fact,  upon  which       [  ♦892  ] 
the  Court  acts.     But  here  the  order  to  pay  emanates  from  him  only.) 

(1)  55  B.  E.  401  (1  a  B.  726).  Q.  B.  901,  903). 

(2)  55  E.  E.  409  (1  Q.  B.  740).  (4)  See  Beg,  v.  Chedworth^d  Car.  & 

(3)  Probably  in  the  case  referred  to  P.  285.  Also  Beg,  v.  Heanor,  6  Q.  B. 
in  Beg,  y.  Pemhridge,  61  E.  E.  433  (3  74^^ 
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Bbo.        No  difficulty  is  created  by  the  change  of  sarveyors :  the  money  must  be 
Clark.       paid,  on  the  part  of  the  parish,  out  of  the  rate  made  or  to  be  made. 

(Patteson,  J. :  If  the  Judge  has  done  all  that  he  can  do,  why  not 
indict,  which  was  held  to  be  the  proper  course  in  Bex  v.  The 
Treasurer  of  the  County  of  Stirrey  (l)  ?) 

Mandamus  is  a  more  effectual  remedy :  and  parties  may  now  obtain 
the  judgment  of  a  court  of  error.  The  remedy  by  mandamus  was 
allowed  in  Rex  v.  The  St.  Katherine  Dock  Company  (2),  for  enforcing 
an  award  which,  among  other  matters,  gave  costs.  The  principle 
of  not  putting  a  party  to  an  indictment,  where  that  gives  an  insuffi- 
cient remedy,  has  been  acted  on  in  a  large  class  of  cases,  compre- 
hending Rex  V.  The  Severn  and  iVye  Railway  Company  (s)  and  Rep, 
V.  The  Bristol  Dock  Company  (4). 

LoBD  Dbnmak,  Ch.  J. : 

The  Court  is  placed  in  great  difficulty  in  considering  the  situation 
of  these  parties.  The  inhabitants  of  the  parish  are  found  Guilty  on 
the  indictment ;  and  no  doubt  the  Legislature  meant  that,  under 
such  circumstances,  the  parish  should  pay  the  costs.  The  only 
question  is,  whether  the  statute  has  been  properly  acted  upon. 
The  language  of  sect.  95  is :  **  and  the  costs  of  such  prosecution 
shall  be  directed  by  the  Judge  of  Assize  before  whom  the  said 
indictment  is  tried  "  '*  to  be  paid  out  of  the  rate."  I  think  we 
must  hold  the  meaning  of  this  to  be,  either  that  the  amount  of 
costs  shall  be  ascertained  by  the  Judge  before  he  directs  them  to  be 
[  *893  ]  paid,  or  that,  if  in  general  *terms  he  directs  the  payment,  the  costs 
shall  be  placed  in  the  usual  course  of  being  taxed  by  the  proper 
officer.  We  have  not  now  to  enquire  whether  the  Judge  acts  as  a 
court  of  oyer  and  terminer  in  this  respect,  or  whether  the  statute 
gave  him  the  power  of  directing,  in  general  terms,  that  the  costs 
shall  be  paid.  He  has,  in  fact,  given  the  direction  in  general 
terms;  but  he  has  not  put  the  costs  into  the  course  of  being 
ascertained.  That  is  the  position  in  which  things  stand  for  the 
whole  time  during  which  the  learned  Judge  holds  the  commission. 
We  are  now  asked  to  order  the  payment,  not  of  costs  taxed  or  in 
any  way  ascertained  as  to  amount,  but  of  costs  generally.  It 
appears  to  me  that  we  cannot  call  on  the  surveyor  to  inquire  into 
the  amount,  and  that  we  are  not  in  a  situation  in  which  we  can 

(1)  1  Chitt.  B.  660.  (3)  21  R.  K.  488  (2  B.  ft  Aid.  646). 

(2)  38  B.  R.  260  (4  B.  &  A<i.  360),  (4)^57  ».  B.  679  (2  Q,  B.  64). 
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order  him  to  do  any  thing.     I  do  not  inquire  how  far  the  change  of        Reo. 
parties  may  make  the  proceeding  inexpedient ;   for  I  think  that       gla'bk. 
there  is  no  subject-matter  to  which  a  mandamus  can  apply.    If  the 
learned  Judge  has  any  power,  the  parties  must  call  upon  him  to 
act.     It  is  true  he  is  of  opinion  that  he  has  no  power.    If  he  is 
right,  the  case  of  course  falls  to  the  ground,  because  he  has  not 
acted  in  time.    But,  if  he  has  the  power,  there  is  nothmg  to  prevent 
his  exercising  it.    When  costs  in  a  court  of  justice  are  spoken  of, 
the  meaning  is,  not  any  costs  that  can  be  ascertained  by  any 
means,  but  costs  to  which  the  Court  can  apply  its  mind,  not  leaving 
the  amount  in  vacuo.    The  dilemma  therefore  concludes  us.    Either 
the  Judge  had  the  power  then  and  has  it  no  longer ;  or,  if  the 
power  was  independent  of  the  duration  of  the  commission,  he  may 
act  now,  and  put  the  prosecutor  in  a  situation  to  apply  *to  us.      [  'Sa*  ] 
But,  on  the  materials  now  presented,  there  is  no  ground  for  making 
the  rule  absolute. 

Pattbson,  J. : 

Assuming  that  a  m^indamtis  is  the  proper  remedy  in  such  a  case 
(a  point  which  is  not  clear,  and  as  to  which  I  desire  not  to  be 
concluded),  we  are  called  upon  to  command  the  surveyor  to  pay  an 
unascertained  sum,  or  else  to  say  ourselves  what  the  sum  is.    It 
is  inferred,  from  the  sum  not  being  ascertained,  that  we  ourselves 
must  determine  what  it  is.    I  cannot  admit  that  this  is  sound: 
such  a  doctrine  has  never  been  laid  down.    When  the  Legislature 
says  that  the  Judge  shall  direct  the  costs  to  be  paid,  the  meaning 
must  be  that  he  should  ascertain  the  amount,  either  by  himself,  or 
his  officer,  or  some  one  whose  advice  he  may  take.    I  do  not 
inquire  whether  this  must  be  done  during  the  time  for  which  the 
Jadge  holds  the  commission,  or  may  be  done  at  any  time  after- 
wards :  but  it  is  by  him  that  it  must  be  done  some  time  or  other. 
That  being  so,  we  cannot  grant  a  mandamus  to  pay  what  is  not 
ascertained.    Other  points  have    been    made ;    as,  whether  the 
liability  attaches  only  to  the  individuals  who  plead  to  the  indict- 
ment, or  binds  the  whole  parish  or  its  successive  oflficers.    I  wish 
to  be  understood  not  to  decide  on  these,  though  I  have  an  opinion. 
It  is  enough  to  say  that  the  costs  are  not  ascertained,  and  we 
therefore  cannot  make  an  order  for  the  payment. 

WlLUAMB,  J. : 

This  is  surely  a  case  in  which  the  costs  ought  to  be  paid  :  but 
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Rko.  the  question  is,  whether  we  are  to  gi'ant  a  numdumm.  In  consider- 
Clark.  ^^g  ^2X,  we  are  to  see  whether  there  has  been  any  omission  on  the 
f  •896  ]  part  of  the  applicant.  For,  if  the  Judge's  order  for  *payment, 
made  before  the  amount  is  ascertained,  be  enough  to  set  matters  in 
a  proper  course,  it  does  not  appear  that  the  party  applying  has 
taken  steps  to  set  them  in  such  proper  coursa  Suppose  the  clerk 
of  Assize  had  been  required  to  tax,  and  had  refused  to  enter  upon 
the  taxation,  there  would  be  as  good  ground  for  a  mandamus 
directed  to  him  as  there  is  for  the  present  rule.  How  can  a 
mandamiLS  go  for  the  payment  of  a  sum  not  ascertained?  That  is 
a  decisive  objection.  We  need  not  inquire  whether  a  Judge  of 
Assize  has  peculiar  means  of  ascertaining  the  amount.  In  sect.  95 
the  Judge  of  Assize  and  the  Court  of  Quarter  Sessions  are  spoken 
of  as  the  two  alternatives ;  and  possibly  this  might  suggest  an 
inference  as  to  the  nature  of  the  Judge's  power.  But  here  it  is  at 
any  rate  not  clear  that  an  order  of  the  Judge  may  not  yet  be  made: 
if  so,  it  is  a  strong  reason  against  granting  this  mandamus,  that  a 
party  may  be  indicted  for  disobeying  such  an  order. 

WlGHTMAN,  J.  : 

I  agree,  with  much  reluctance,  that  this  rule  must  be  discharged. 
It  is  clear,  indeed,  that  the  parish  ought  to  pay  the  costs.  But, 
without  inquiring  into  other  difficulties,  my  opinion  is  founded  on 
this,  that  the  mandamus  will  be  for  payment  of  costs  generally,  not 
of  a  specific  sum.  Suppose  a  peremptory  mandamus  to  follow: 
what  payment,  in  amount,  would  be  an  obeying  of  the  writ  ?  Must 
it  be  of  such  a  sum  as  the  prosecutor  chooses  to  demand  ?  The 
sum  must  be  ascertained  in  some  way  or  other.  It  is  not  necessary 
to  say  how  this  is  to  be  done :  but,  until  it  is  done,  what  is  the 
party  to  pay?     That  difficulty  is  insuperable. 

Rule  discharged,  without  costs. 


[941] 


!«**•        ROBERTSON   and   Another  v.  SIR  WILLIAM   JOHN 

April  SO.  ^r^^^r^^ 

^—  STRUTH. 


(5  Q.  B.  941—944 ;  S.  0.  D.  &  M.  722 ;  8  Jur.  404  (^N.  RoherU(m  v.  Strutt).) 

A  declaration  in  debt  on  the  judgment  of. a  foreign  Court  need  not  state 
that  the  Court  had  jurisdiction  over  the  parties  or  cause. 

Dbbt.     The  declaration   stated   that  plaintiffs,   to  wit  at    the 
Supreme  Court  of  Judicature  of  our  sovereign  lady  the  Queen, 
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bolden  at  the  Court  House  in  Kingstown  in  and  for  the  island  of    Robsbtson 
St.  Vincent,  and  within  the  jurisdiction  of  the  said  Court,  heretofore,      stbutr. 
to  wit  on  18th  of  April,  a.d.  1843,  before  the  Honourable  John 
Peterson,  Chief  Justice  of  the  said  Court,  by  the  consideration  and 
judgment  of  the  same  Court,  recovered  against  the  said  defendant, 
by  the  name  and  addition  of  &c.,  the  sum  of  812Z.  10«.  3d.  sterling 
money,  that  is  to  say  of  lawful  money  of  Great  Britain,  for  their 
damages  which  they  had  sustained  by  occasion  of  the  non-perform- 
ance of  certain  promises  and  undertakings  before  that  time  made 
by  defendant  to  plaintiffs,  and  by  the  said  Court  there  to  the  said 
plaintiffs,  adjudged,  whereof  the  defendant  was  convicted,  as  by 
the  record  and  proceedings  thereof  remaining  in  the  said  Supreme 
Court  of  Judicature  in  the  said  island  of  St.  Vincent  fully  appears ; 
and   which  said  judgment  still   remains   in   that  behalf  in   full 
force  &c.,  and  not  in  anywise  satisfied,  reversed,  &c. ;  and  plaintiffs 
have  not  obtained  any  satisfaction  &c. :  by  means  of  which  several 
premises  defendant  then  became  liable  to  pay  plaintiffs  the  said 
sum  &c.,  so  adjudged  to  them  in  manner  and  form  aforesaid,  on 
request:  whereby,  and  by  reason  of  the  non-payment  thereof,  an 
action  hath  accrued  &c« 
General  demurrer,  and  joinder. 

Martin,  for  the  defendant :  [  9^2  ] 

The  declaration  is  bad  because  it  does  not  show  that  the  defendant 
was  ever  subject  to  the  jurisdiction  of  the  foreign  Court.  It  does 
not  appear  that  he  was  at  any  time  within  the  island  of  St.  Vincent, 
or  that  the  cause  of  action  accrued  there.  Collett  v.  Lord  Keith  (i) 
shows  the  particularity  required  in  such  a  case.  The  Supreme 
Court  of  St.  Vincent  is  not  one  established  by  Act  of  Parliament : 
its  judgment  is  that  of  a  body  with  which  this  Court  is  unacquainted. 

(Patteson,  J. :  We  presume  that  the  judgment  of  a  foreign  Court 
is  correct.  If  you  have  any  objection,  ought  not  it  to  have  been 
raised  by  plea  ?) 

After  the  decision  in  Fergxisori  v.  Mahon  (2),  it  would  seem  that  the 
declaration  ought  to  show  expressly  the  jurisdiction  of  the  foreign 
Court  over  the  cause. 

Bovill,  contra  : 
The  form  here  is  that  whicli  has  always  been  used,  and  agrees 
(1)  2  East,  260.  (2)  52  R.  R,  301  (11  Ad.  &  M.  179). 
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RoBKBTsoM  with  the  precedent,  in  2  Chitty  on  Pleading,  805  (i),  of  a  coant  upon 
stbutu.  ^  Jamaica  judgment.  The  Court  is  stated  to  be  the  Supreme  Court 
of  Judicature  of  St.  Vincent:  and  the  rule  is  that  her  Majesty* s 
Courts  here  will  consider  the  judgment  of  a  foreign  Court  to  be 
regular  unless  the  contrary  be  conclusively  shown :  Cowan  v. 
Braidwood  (2),  judgment  of  Maulb,  J. ;  O'CaUaghan  v.  Marchioness 
Thomond  (3).  The  case  of  such  a  Court  is  analogous  to  that  of  the 
Courts  of  counties  palatine  in  this  country,  or  the  Court  of  the 
franchise  of  Ely,  the  jurisdiction  of  which  need  not  be  expressly 
shown  in  pleading,  because  they  are  original  superior  Courts  ; 
[  •HS  ]  Peacock  v.  *BeU  (4),  Pigge  v.  Gardner  (6).  The  judgment  is  a  prima 
f(u:ie  case  for  the  plaintiff:  if  the  defendant  relies  on  a  want  of 
jurisdiction,  he  must  show  it  by  plea,  as  was  done  in  Ferguson  v. 
Mahon  (6) :  he  cannot  raise  the  question  by  a  demurrer,  especially 
by  a  general  one.  CoUett  v.  Lord  Keith  (7)  was  not  decided  on  the 
ground  here  taken  :  the  question  arose  upon  a  plea  of  justification, 
where  more  strictness  is  required  than  in  a  declaration.  The 
original  action  here  was  on  a  contract ;  and  a  foreign  Court  would 
have  jurisdiction  over  such  a  cause  of  action  wherever  arising. 

(Lord  Dbnhan,  Ch.  J.  referred  to  the  judgment  of  Tindal,  Ch.  J. 
in  Obicini  v.  Bligh  (8). 

Pattbbon,  J. :  There  the  proceedings  abroad  were  objected  to  as 
part  of  the  plaintiff's  case  on  the  trial.) 

Martin,  in  reply : 

The  jurisdiction  of  the  county  palatine  Courts  and  that  of  Ely  are 
judicially  known  to  the  Courts  at  Westminster.  They  cannot  know 
what  is  within  the  jurisdiction  of  a  foreign  Court.  It  is  true  that 
the  form  used  in  this  declaration  has  been  common;  but  the 
assumption  of  its  correctness  is  not  decisive.  There  has,  in  fact, 
been  much  difference  of  opinion  on  the  subject.  It  was  formerly 
supposed  that  the  validity  of  a  foreign  judgment  could  not  be 
questioned  unless  for  a  defect  apparent  on  its  face. 

(WiGHTMAN,  J. :  The  plaintiff  here  only  contends  that  the  judg- 
ment is  priT/ia /acie  evidence;  and  it  was  laid  down  in  5tnc{atr v. 

(1)  7th  ed.  (o)  1  Lev.  208. 

(2)  56  R.  R.  561,  570  (1  Man.  &  O.  (6)  52  E.  R.  301  (11  Ad.  &  EL  179). 
882,  895).  (7)  2  East,  260. 

(3)  3  Taunt.  82.  (8)  34  R.  R.  730  (8  Ring.  335  ;  S.  f. 

(4)  1  Saund.  78.  1  Moo.  &  Sc,  477). 
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Fmser{i)^  and  the  doctrine  was  recognized  ^by  Lord  Mansfibld  in    Bobxhtson 
iralker  v.  Witter  (2),  that  the  judgment  of  the  Court  of  Jamaica  in      stkuth. 
an  action  for  a  debt  is  pritm  facie  evidence  of  the  debt,  "  though  it       [  '944  ] 
is    competent    to  the  defendant  to  impeach  the  justice  of  the 
judgment,   by  showing  it   to  have  been   irregularly,  or  unduly, 
obtained  "  (3).) 

Lord  Denman,  Ch.  J. : 

That  clearly  is  so.     The  judgment  must  be  for  the  plaintiff. 

Patteson,  Williams,  and  Wiohtman,  JJ.  concurred. 

Judgment  for  plaintiff. 

KEG.  V.  JOHN  HINDE.  i844. 

(5  Q.  B.  944—949 ;  S.  C.  13  L.  J.  M.  C.  160 ;  8  Jur.  927.)  May\. 

If  a  person  is  found  drowned  in  a  river  within  the  concurrent  jurisdiction         [  ^^^  ] 
(exclusive  of  all  others)  of  the  coroner  for  a  city  and  the  Admiralty,  and  the 
body  is  taken  to  a  place  on  shoi-e  beyond  the  city  limits,  the  coroner  and 
jury  of  the  city  cannot  view  the  body  at  such  place  for  the  purpose  of  an 
inquest ;  and  an  inquisition  taken  on  such  view  will  be  quashed. 

So  held  on  an  inquisition  taken  after  stat.  6  &  7  Vict.  c.  12  (4). 

An  inquisition,  taken  on  the  12th  December  last,  before  James 
Lewis,  gentleman,  her  Majesty's  coroner  for  the  city  of  Rochester, 
on  view  of  the  body  of  Edward  Byrne,  then  lying  dead,  was  removed 
into  this  Goui*t  by  certiorari ;  and  Jervis,  in  last  Term,  obtained  a 
rule  calling  on  Mr.  Lewis  to  show  cause  why  the  inquisition  should 
not  be  quashed. 

The  motion  was  made  at  the  instance  of  John  Hinde,  Esq., 
coroner  for  the  county  of  Kent.  Rules  were  also  obtained  to  quash 
two  other  inquisitions  taken  by  Mr.  Lewis,  on  the  bodies  of  John 
Webster  and  Patrick  Nowland.  The  facts  of  the  latter  cases  did  not 
differ  in  any  material  respect  from  those  of  the  first,  and  the  ^parties  [  *945  ] 
agreed  that  all  should  be  governed  by  the  decision  in  that  of  Byrne. 

The  inquisition  in  Byrne*s  case  was  as  follows. 

*•  City  of  Bochester,  j  ^  inquisition  indented,  taken  for  our  sovereign 
in  the  county  of  Mady  the  Queen  at  the  house  of  Frederick 
Kent,  to  wit.  j  j^^^^^   L^jj^  ^^11^^  *  rjlj^  g^ip  Inn,'  in  the 

parish  of  Chatham,  in  the  city  aforesaid,  in  the  county  aforesaid, 

(1)  Cited  on  the  Trial  of  the  Duchess  (4)  See  s.  1.     That  Act  was  repealed 
o/Kinysion,  20  How.  St.  Tr.  468.  by  the  Coroners  Act,  1887  (50  &  51 

(2)  1  Doug.  1.  Vict.  c.  71);  but  s.  1  was  in  substance 

(3)  1    Doug.   4,   6 ;    and    see  p.  4,  re-enacted  by  s.  7  of  the  last-  named 
note  (I).  Act.— J.  G.  P. 
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Rio.  on  the  12th  day  of  December  in  the  seventh  year  of  the  reign  " 
HiNDE.  &<5-»  "  before  James  Lewis,  gentleman,  coroner  of  our  said  lady  the 
Queen  for  the  said  city,  on  view  of  the  body  of  Edward  Byrne.  late 
seaman  in  the  navy,  now  lying  dead  in  the  parish  of  Chatham 
aforesaid,  in  the  said  county,  upon  the  oath  of  James  Chisson,*' 
&c.,  ''good  and  lawful  men  of  the  said  city  duly  chosen,  and 
who,  being  now  here  duly  sworn  and  charge  to  enquire  "  &c.,  **  do 
upon  their  oath  say  that  the  said  E.  Byrne  on  the  11th  day 
of  December  in  the  year  aforesaid,  at  the  parish  aforesaid,  in 
the  city  aforesaid,  in  the  county  aforesaid,  in  the  river  Medway 
there,  was  found  suffocated  and  drowned ;  but  how  or  by  what 
means  he  came  by  his  death  no  evidence  thereof  doth  appear 
to  the  said  jurors.  In  witness  whereof  as  well  the  coroner  as 
the  jurors  aforesaid  have  to  this  inquisition  set  their  hands  and 
seals  the  day,  year  and  place  first  above  written.  Jaites  Lewis, 
coroner,"  &c. 

It  appeared  by  the  affidavits  that  Mr.  Lewis,  as  coroner  for  the 
city  and  borough,  claimed  jurisdiction  (which  was  not  disputed  in 
the  present  cases)  to  hold  inquests  on  all  deaths  happening  in  the 
river  Medway,  and  on  all  bodies  found  dead  upon  or  within  that 
river,  and  any  creeks  and  branches  thereof  within  the  flux  and 
reflux  of  the  tide.  The  body  of  Edward  Byrne  was  found  in  the 
[  ^9i6  ]  Medway,  on  December  11th,  1848,  within  Mr.  Lewis's  ♦jurisdiction, 
and  was  brought  to  land  in  the  county  of  Kent,  beyond  that  juris- 
diction, and  placed  in  an  hospital  there.  It  was  viewed  in  the 
county  by  Mr.  Lewis  and  a  jury  of  the  city,  summoned  to  enquire 
into  the  cause  of  the  death :  but  (as  Mr.  Lewis  deposed)  *'  all 
the  proceedings  on  the  inquest,"  "  except  viewing  the  body,"  took 
place  within  the  city.  Before  the  passing  of  stat.  6  &  7  Vict, 
c.  12,  it  had  been  usual  for  the  coroner  of  Eochester,  when 
bodies  were  found  in  the  Medway  and  brought  on  shore  in  the 
county  of  Kent,  to  view  there,  and  take  the  other  proceedings 
in  the  city.  Mr.  Lewis's  affidavit  stated:  "That  the  said  river 
Medway,  from  Bochester  Bridge  to  Sheerness,  is  within  the  juris- 
diction of  the  Admiralty  of  England,  who  appoint  a  gentleman 
residing  at  Rochester  to  be  deputy  coroner  of  the  Admiralty 
upon  the  said  river,  and  which  deputy  coroner  has  concurrent 
jurisdiction  with  this  deponent  upon  the  said  river,  though  it 
has  been  customary  for  such  deputy  coroner,  during  the  time 
deponent  has  held  his  said  office,  and  as  he  believes  previously, 
not  to  act." 
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JPUut  and  Bodkin  now  showed  cause  :  Beo. 

r. 

The  second  enacting  clause  of  stat.  6  &7  Vict.  c.  12,  s.  1  (i),  does       Hinde. 
not  ^apply,  because  a  deputy  coroner  for  the  Admiralty  had  juris-       L  *947  ] 
diction  over  the  river  Medway,  in  which  the  body  was  found.     The 
words  in  the  first  part  of  the  section  are  general,  but  are  restrained 
by  the  preamble.     The  inconveniences  there  recited  are,  '^  that  it  is 
unknown  where  persons  lying  dead  have  come  by  their  deaths ; " 
and  '*  that  such  persons  may  die  in  other  places  than  those  in  which 
the  cause  of  death  happened."     lieg.  v.  The  Great  Western  Railway 
Company  (2)  was  a  case  of  the  latter  description,  decided  shortly 
before  the  passing  of  the  statute ;  and  the  intention  was  that,  in 
those  particular  cases,  the  body  should  not  be  carried  back  into 
the   county   where  the  death  happened  for  the  purpose  of    an 
inquisition. 

(Patteson,  J. :  In  2  Hale's  P.  C.  66,  Part  II.,  c.  8,  it  is  said : 
*'  In  ancient  times  if  a  man  were  hurt  in  the  county  of  A.  and 
died  in  the  county  of  B.  the  coroner  of  the  county  of  B.  could  not 
take  an  inquisition  of  his  death,  because  the  stroke  was  not  given 
in  that  county,  nor  could  the  coroner  of  the  county  of  A.  take  an 
inquisition,  because  the  body  was  in  the  county  of  B.  but  they  used 
to  remove  the  body  into  the  county  of  A.  and  there  the  coroner  of 
that  county  to  take  the  inquisition.") 

Hale  says  (a)  that  the  inquisition  must  be  "  super  visum  corporis ;  " 
but  not  that  it  must  be  actually  held  supei*  corpus.  It  is  not 
essential  that  the  inquisition  itself  should  be  held  where  the  view 
was  taken. 

(CoLEBiDOE,  J.:  The  passage  first  cited  shows  that  it  was  not 
thought  material  where  the  death  happened,  but  where  the 
body  was. 

Patteson,  J. :  A  little  farther  on  (3),  it  is  said  that,  '*  if  he  were 
stricken  and  had  also  died  in  the  county  of  A.  and  the  body  had 
*by  some  means  been  after  removed  into  another  county,  he  ought  C  *^^s  3 
to  be  removed  into  the  county  of  A.  where  he  was  stricken  and 
died."  And  the  statute  says  that  the  coroner  "  only  within  whose 
jurisdiction  the  body  " ''  shall  be  lying  dead  shall  hold  the  inquest." 

Lord  Denman,  Ch.   J.:  The   coroner  of  Kent  ought  to  have 

(1)  See  note  (4),  p.  687.  (3)  2  Hale*8  P.  C.  66. 

(2)  3  a  B.  333. 
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Bsa.        summoned  a  jury  to  enquire  on  view  of  the  body  lying  in  the  parish 
Hirox.       of  Chatham,  in  that  county.) 

The  death,  and  the  cause  of  it,  happened  in  a  place  over  which  the 
city  coroner,  and  not  the  county  one,  had  jurisdiction.  The  mere 
fact  of  the  body  being  landed  in  Kent  could  not  in  such  a  case  give 
authority  to  the  coroner  of  Kent. 

(Patteson,  J. :  To  give  the  city  coroner  jurisdicfcion  the  body 
should  have  been  removed  from  the  county  into  the  limits  of  the 
city.  Hale  says  that,  in  the  case  put  by  him,  the  coroner  of  A. 
could  not  enquire,  **  because  the  body  was  in  the  county  of  B.*') 

In  the  second  clause  of  stat.  6  &  7  Vict.  c.  12,  s.  1  (i),  it  is  expressly 
said  that,  if  a  body  is  found  dead  in  a  river  within  the  flowing  of 
the  sea,  where  there  is  no  Admiralty  coroner,  "  the  inquest  shall 
be  holden  only  by  the  coroner  having  jurisdiction  in  the  place 
where  the  body  shall  be  first  brought  to  land."  Suppose  that,  on 
the  present  occasion,  had  been  in  Rochester,  where  the  city  coroner 
clearly  had  jurisdiction,  but  the  body,  afterwards,  had  been  removed 
into  the  county  :  if  the  city  coroner  could  not  take  the  view  in  the 
county,  he  could  hold  no  inquest.  It  would  be  an  indecorum  to 
carry  the  body  from  place  to  place  merely  for  this  purpose. 

(Pattbson,  J. :  Then,  if  the  body  was  brought  into  the  city  at 
first,  it  should  be  kept  there.) 

It  might  have  been  removed  to  the  hospital  out  of  the  city  limitg 
[  ^949  ]       with  a  hope  *of  resuscitation. 

(Patteson,  J. :  Then  it  must  be  brought  back,  if  the  inquisition 
is  to  be  taken  in  the  city.) 

Jervis  was  not  heard  in  support  of  the  rule  (2). 

Per  Curiam  (s) : 

Rule  absolut€n 

(1)  See  note  (4),  p.  687.  (3)  Lord  Denman,  Ch,  J.,  Patteeon, 

(2)  DTiring  the  argument  he  cited      Williams  and  Coleridge,  JJ. 
Bex  V,  Ferrand,  3  B.  &  Aid.  260. 
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Ex  PARTE  The  DUKE   of  MARLBOROUGH.  i844. 

(5  a  B.  955—958;  S.  0.  D.  &  M.  720;  13  L.  J.  M.  0.  105.)  ^^' 

The  Court  will  not  grant  a  criminal  information  -lor  unwritten  words        [  ^^^  ] 
imputing  to  a  justice  malversation  in  his  office,  if  the  words  neither  were 
spoken  at  the  time  when  the  justice  was  acting,  nor  tended  to  a  breach  of 
the  peace. 

Sir  F.  Thesiger,  Solicitor-General,  moved,  on  behalf  of  the 

Duke  of  Marlborough,  for  a  criminal  information  against  L.  G. 

Hnmfrey,  Esq.,  for  using  certain  language  alleged  to  be  injurious 

to  the  Duke.    From   the   affidavits  on  which   the  motion  was 

founded  it  appeared  that  the  Duke  was  an  acting  justice  of  peace 

for  Oxfordshire:    that,  in  last  April,  a  vacancy  having  occurred 

in  the  representation  in  Parliament  of  the  borough  of  Woodstock 

in  that  county,  the  Marquis  of  Blandford,  eldest  son  of  the  Duke, 

and   Mr.   Humfrey  were   respectively  proposed  and   seconded  as 

candidates :  and  that  Mr.  Humfrey,  on  that  occasion,  addressed  a 

large  body  of  the  electors  and  inhabitants  of  Woodstock,  and  in 

this  address  used  the  words  now  complained  of.     The  affidavit  set 

out  the  words  from  notes  taken  at  the  time.    The  following  extracts 

contain  the  portions  material  to  the  decision  of  the  Court.    ^'  Harris 

was  a  respectable  man,  but  not  rich :  he  held  a  cottage  under  the 

Duke,  and  kept  a  horse.     One  day  he  took  this  horse  to  water  at  a 

pit  to  which  he  certainly  had  no  legal  right  to  go;  and  Timothy 

Slingo,  the  Duke's  hayward,  passing  by,  took  up  the  horse  to  put 

it  into  the  pound.     Harris  touched  the  horse  with  his  whip ;  and  it 

broke  from  the  hayward's  custody,  and  naturally  enough  ran  back 

to  his  own  stable.     Harris  was  summoned  for  rescuing  the  horse, 

and  committing  breach  of  pound :  he  was  fined  1«.,  and  the  costs, 

which  amounted  to  the  sum  of  19s.  6d,     This  was  more  than  he 

could  pay ;  and   he  went  to  gaol.     *When  he  was  in  gaol,  his       [  •956  ] 

creditors  came  upon  him  ;  his  property  was  seized  and  sold  under 

an  execution ;  he  became  a  ruined  man ;  and  he  is  now  at  work 

upon  the  roads.'*     "  Two  magistrates,  before  whom  he  was  first 

brought,  refused  to  convict  him,  because  they  considered  that  the 

hayward  had  somewhat  exceeded  his  duty.     He  was  then  brought 

before  the  Duke,  a  fit  Judge  in   his   own  cause :    and,   sitting 

on  his  own  dog  kennel   with   a   glass   of   ale  in  his  hand,  the 

Duke  of  Marlborough  himself   convicted  Harris,  and  sent  him 

to  gaol."     The   speech,  as   set  out  in   the  affidavits,   contained 

also  a  charge  against  the  Duke  as  to  a  dispute  respecting  an 

item  in  the  bill  for  the  funeral  of   his  late  father,  a  charge 

44—2 
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Kx  parte  impating  unkind  conduct  towards  an  invalid  taking  exercise  in  the 
Duke  OF     Buke's  park,  and  a  charge  imputing  harshness  on  the  part  of  the 

^^u^H  ^^^  towards  his  tenantry.  The  speech  also,  by  the  aflSdavits, 
appeared  to  contain  other  imputations,  upon  which  however  the 
SoUcitor-Oeneral  did  not  rely.  AH  the  charges  were  denied  upon 
affidavit. 

Lord  Dbnman,  Ch.  J.: 

This  is  an  application  which  calls  upon  the  Court  to  interfere  by 
the  exercise  of  its  extraordinary  jurisdiction.  The  words  complained 
of  certainly  do  impute  a  most  grievous  charge ;  and  I  do  not  wonder 
that  the  Duke  of  Marlborough  has  come  into  Court  to  deny  the 
truth  of  that  charge  upon  oath.  That  is  a  benefit  which  the 
subject  enjoys  by  means  of  the  opportunity  afibrded  him  upon 
discussing  the  propriety  of  granting  or  refusing  this  remedy.  The 
question  now  is,  whether  these  words  are  of  such  a  nature  as  to 
entitle  the  Duke  of  Marlborough  to  the  remedy.  With  respect  to 
[  *957  ]  the  last  three  charges,  it  is  clear,  upon  *all  the  authorities,  that 
words  merely  spoken  are  not  the  subject  of  a  criminal  information. 
The  exception  is  in  those  cases  where  the  words  amount  to  a 
provocation  to  break  the  peace,  by  their  inciting  either  to  personal 
violence  or  to  a  challenge.  We  have,  however,  felt  some  doubt  as 
to  that  charge  which  imputes  corruption  in  the  character  o!  a 
magistrate.  As  to  this,  the  denial  on  the  part  of  the  Duke  is 
conclusive.  But  we  find  no  precedent  for  granting  a  criminal 
information  in  such  a  case.  It  has  often  been  said  that  the  Court 
will  not  interfere,  except  where  the  words  are  uttered  at  the  time 
when  the  magistrate  is  performing^  his  duty:  and  the  reason  of 
that  exception  is,  that  there  a  direct  obstruction  is  created  in  the 
course  of  justice.  The  magistrate  in  such  a  case  may  treat  the 
words  as  a  contempt;  but  in  my  opinion  it  is  then  far  more 
expedient  that  this  Court  should  interpose.  There  is  no  case  that 
directly  decides  that  this  Court  will  interfere  in  the  case  of  a  charge 
orally  made  against  a  magistrate  in  that  character.  Mr.  Starkie, 
in  his  Treatise  on  the  Law  of  Slander  and  Libel  (i),  published  in 
1880,  after  stating  that  abusive  and  defamatory  words  spoken  of 
justices  of  the  peace  in  their  absence,  which  do  not  relate  to  the 
execution  of  their  office,  are  not  indictable,  adds :  ''  But  the  case 
might  fall  under  a  very  different  consideration  if  a  magistrate  were 
to  be  charged  with  some  specific  act  of  oppression  or  corruption  in 
(1)  Vol.  n.  pp.  199,  200  (2nd  ed.). 
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his  judicial  capacity."     That,  however,  is  no  more  than  an  opinion      Ex  parte 
doubtfully  expressed,  and  does  not  appear  to  be  founded  on  any      dcke  of 
authority.     I  expected  that  the  Solicitor-Oeneral  would  comment     bobouoh 
upon  the  cases  in  *which  interference  under  these  circumstances       [  'dsg  ] 
bas  been  refused,  and  would  refer  us  to  some  authority  upon  which 
we  could  now  act  as  he  requires.     That  has  not  been  done ;  and 
the  only  reason  is,  that  no  such  authority  exists  even  as  a  dictum 
or  opinion.    It  is  perfectly  clear  that  we  could  not  grant  this 
information  without  creating  a  precedent ;  and  this  we  ought  not 
to  do  where  a  known  course  has  been  proceeded  in  for  many  years, 
unless  we  felt  perfectly  clear  that  the  law  would  warrant  us  in  so 
doing.    And  there  is  another  principle,  independent  of  this,  which 
makes  us  unwilling  to  treat  mere  words  as  affording  ground  for 
a  criminal  information.     Words  may  be  so  differently  understood, 
and  the  circumstances  under  which  they  are  uttered  may  supply  so 
many  opportunities  of  explanation,  that  we  must  feel  most  reluctant 
to  act  on  what  must  depend  so  much  upon  oral  evidence.    We 
therefore  ought  not  to  depart  from  the  established  principles :  such 
a  departure  might  lead  to  a  long  enquiry  conducted  in  the  most 
inconvenient  way. 

Patteson,  Williams  and  Wightman,  JJ.  concurred. 

Ride  refused  (i). 


EEG.  V.  DUNN  and  BENNETT.  1844. 

(0  Q.  B.  959—960 ;  S.  0.  D.  &  M.  737 ;  13  L.  J.  Q.  B.  237 ;  8  Jur.  773.)  ^"^^  ^' 

When  the  order  of  a  town  council,  being  brought  up  by  certiorari,  is         [  959  ] 
quashed,  on  motion,  with  costs,  the  Court  should  decide  who  is  to  be 
charged  with  costs  as  prosecutor  of  the  order,  and  the  party  should  be 
named  in  the  role  (2). 

Therefore,  where  orders  for  payment  of  money  out  of  borough  funds 
were  so  brought  up  (under  stat.  7  Will.  IV.  &  1  Vict.  c.  78,  s.  44)  (3)  and 
quashed  with  costs  to  be  paid  by  the  prosecutors,  the  rule  not  further 
stating  by  whom  the  costs  were  to  be  paid,  and  no  cause  having  been 
shown,  the  Court  refused  to  grant  an  attachment  against  individuals,  A., 
B.  and  C,  for  non-payment,  though  the  rule  for  an  attachment  was  drawn 

(1)  See  Bey,  V.  Lumjley,  2  Salk.  697;  (2)  See  R.  v.  Vailt  (1889)  23  Q.  B.  D. 

%.  v.  WHghUon,  2  Salk.  698 ;  Rex  v.  483;  S,  C.  sub  nom.  R.  v.  Whitdey,  58 

fUvtl,  1  Str.  420 ;  Rex  v.  Pocock,  2  Str.  L.  J.  M.  C.  164.-^T.  G.  P. 

1157  ;  Rtx  V.  WeUje,   11  E.  E.  687  (2  (3)  Eepealed  by  the  Municipal  Cor- 

Camp.  142) ;    Ex  parte   Chapman,   43  porations  Act,    1882   (45   ft  46  Vict. 

B.  R.  474  (4  Ad.  ft  El.  773) ;  Rex  c.    50),  and   in   substance  re-enacted 

Burn,  7  Ad.  ft  El.  190.  by  s.  141  of  that  Act.— J.  Q.  P. 
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Reg.  up  on  readiog  affidavits  of  A.,  B.  and  C,  used  in  opposing  the  motion 

«.  for  a  certiorari^  which  showed,  as  the  parties  applying  for  an  attadunent 

^^^^'  contended,  that  A.,  B.  andC.  were  the  persons  who  prosecuted  the  orders 

since  quashed,  by  supporting  them  in  this  Court. 

The  rule  for  a  certiorari  in  the  case  of  Reg.  v.  The  Council  <*/ 
Lichfield  (i)  haying  been  made  absolute,  and  the  writ  issued  and 
obeyed,  a  rule  was  obtained  calling  upon  **  the  prosecutoi^  (2)  to 
show  cause  "  why  the  orders  brought  up  under  the  WTit  should  not 
**  be  quashed  or  disallowed,  with  costs."  The  rule  was  drawn  up 
on  reading  the  affidavits  in  support  of  the  motion  for  a  certiorari. 
No  cause  was  shown :  and  in  last  Michaelmas  Term  the  rule  was 
made  absolute  for  quashing  the  orders,  "  with  costs  to  be  paid  by 
the  prosecutors  to  the  defendants  or  their  attorney." 

In  last  Hilary  Term  a  rule  was  obtained  calling  upon  Thomas 
Rowley,  Halford  Walton  Hewitt,  Stephen  Brassington,  Richard 
March  Kidger,  Samuel  Spofforth,  John  Heap,  Robert  Sharp, 
Thomas  Whitaker,  Frederick  Bond,  Charles  Simpson,  George 
Birch,  Joseph  Webb,  John  Rutledge  Majendie  and  Richard  Croft 
[  ♦Deo  ]  Chawner  to  show  *cause  why  attachments  should  not  issue  against 
them  for  their  contempt  in  not  paying  67^.  2«.  4{2.,  taxed  costs, 
pursuant  to  the  rule  of  Michaelmas  Term. 

The  rule  nisi  for  an  attachment  was  drawn  up  on  reading  an 
affidavit  by  Alfred  Egginton  as  "attorney  for  the  above  named 
defendants  "  (Dunn  and  Bennett),  which  stated  that  the  rule  made 
in  Michaelmas  Term  had  been  served  on  the  parties  now  called 
upon  to  show  cause  (styled  in  this  affidavit ''  the  prosecutors  '*) ; 
and  payment  demanded  of  them,  but  not  made.  Also  upon  reading 
affidavits  (8)  sworn  by  the  last  mentioned  parties  (among  others)  in 
opposition  to  the  rule  for  a  certiorari  in  Reg.  v.  The  Council  oj 
LichJiM  (1). 

In  opposition  to  the  present  rule,  Simpson  deposed  that  he  never 
was  one  of  the  council,  but  only  the  town  clerk,  and  solicitor  to  the 
corporation ;  that  the  council,  at  a  quarterly  meeting,  resolved  that 
Simpson,  as  such  town  clerk  and  solicitor,  should  take  the  necessary 

(1)  62  B.  B.  499  (4  Q.  B.  893).  See,  as  to  orders  of  Sessions,  the  adyer- 

(2)  By  the  pi*actice  of  the  Crown  tisement  prefixed  to  Burr.  Sett.  Ca, 
Office,  when  orders  are  brought  up  by  In  the  present  case,  Dunn  and 
certiorari^  the  parties  seeking  to  Bennett  appeared,  by  indorsement  on 
enforce  the  orders  are  considered  as  the  certiorari^  to  be  persons  interested 
prosecutors,  and  the  parties  against  in  the  borough  rate,  at  whose  instance 
whom  they  will  be  enforced  if  the  the  writ  issued. 

motion  fails  (and  at  whose  instance  (3)  For  the  substance  of  these  see 

the  certiorari  issued),  as  defendants:       62  B.  B.  d02— 504  (4  Q.B.  897—900), 
and  the  rules  are  entitled  accordingly. 
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prcKseedings  for  showing  cause  against  the  rule  for  a  certiorari,         Reg. 
and  the  common  seal  was  affixed  to  a  copy  of  the  resolution,  in        dunn. 
parsuance  of  which  Simpson  prepared  affidavits,  and   instructed 
coansel,  on  behalf  of  the  town  council  in  their  official  capacity,  and 
not  of  himself  or  of  any  individual  personally.  Rowley,  Brassington, 
Spo£forth,   Heap,   Sharp,   Bond  and    Webb  also  made  affidavit, 
deposing,  each  for  himself,  that  he  never  acted  in  the  making  of 
the   orders  removed  except  officially  as  a  member  of  the  council , 
and  never  instructed  counsel  against    the   rule  otherwise  than 
officially  and  on  the  council's  behalf,  and  never  was  a  prosecutor  of 
the  said  orders  or  rules  except  in  his  capacity  of  a  councillor :  ^and       [  *96i  ] 
that,  if  compelled  personally  to  pay  the  costs,  he  knew  of  no  means 
whereby  he  could  recover  them  from  the  corporation  or  council, 
unless  this  Court  should  order  the  council  in  their  official  capacity 
to  pay  them  out  of  the  borough  fund.     Hewitt  deposed  that,  since 
making  his  former  affidavits,  and  before  the  rule  of  Michaelmas 
Term  was  obtained,  he  ceased  to  be  a  councillor,  and  that  he  had 
not  since  acted  as  one  ;  and  that,  except  in  his  official  capacity  as 
a  councillor,  he  had  not  acted  as  prosecutor  of  the  certiorari,  or 
shown  cause  against  the  original  or  subsequent  rules  granted  by 
the  Court.     Majendie  and  Chawner  deposed  that  they  were  not, 
and  never  had  been,  burgesses  of  the  city ;  and  they,  together  with 
Kidger,  Whitaker  and  Birch,  further  stated  that  they  were  not,  at 
the  time  of  the  making  of  the  orders  since  quashed,  nor  had  since 
been,  members  of  the  council,  and  that  they  had  not  acted  as 
prosecutors  of  the  writ  of  certiorari,  nor  appeared  by  counsel  or 
otherwise  to  show  cause  against  the  original  or  subsequent  rules 
granted  by  this  Court.      Birch   (an  attorney)  stated  that  he  was 
appointed  treasurer  of  the  city  after   the   removed  orders   were 
made,  and  remained  in  office  till  12th  December,  1848 ;  that  he 
did  not  act  as  attorney  for  the  prosecutors  or  the  defendants  in  this 
matter  ;  that  his  affidavit  on  showing  cause  against  the  rule  for  a 
certiorari  was  made  in  the  capacity  of  treasurer,  at  the  request  of 
the  town  clerk  acting  as  attorney  for  the  council ;  and  that  he 
considered  himself  bound,  while  treasurer,  to  speak  as  to  the  state 
of  the  accounts  relating  to  the  borough  fund,  when  called  upon  by 
the  council,  or  the  town  clerk  on  their  behalf.     And  that,  when  the 
orders  since  quashed  were  made,  he   was  not  a   burgess.     The 
^affidavits  also  averred  the  belief  of  the  deponents  that  Eggington      [  *962  ] 
knew  the  principal  facts  deposed  to,  when  he  made  his  affidavit  in 
support  of  the  present  rule  nisi. 
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Rbg.  Erie  and    W.  R.  Cole,  for  eight  of  the  parties,  and   Sir  F. 

DujTH.  Thesiger,  Solicitor-General,  for  the  other  six,  now  shopped 

cause : 
This  was  an  application  made  under  stat.  7  Will.  IV.  &  1  Vict, 
c.  78,  8. 44  (1).  The  applicants  have  no  right  to  treat  the  individuals 
who  opposed  the  rule  for  a  certiorari  as  the  prosecutors.  The 
party  really  contesting  the  rule  was  the  corporation,  in  its  corporate 
capacity.  The  orders  complained  of  were  the  acts  of  the  town 
council  for  the  time  being ;  it  was  for  the  council,  not  individuals, 
to  defend  those  acts ;  and  they  showed  their  intention  to  do  so,  by 
the  resolution  which  they  passed  under  their  common  seal.  The 
"  prosecutors  "  mentioned  in  the  rule  of  the  last  Term  must  be  the 
parties  who  really  showed  cause. 

(Patteson,  J.:  The  party  making  the  rule  absolute  meant 
simply  "  the  other  side.**) 

Those  parties,  at  least,  could  not  be  *'  prosecutors,'*  for  the  purpose 
of  this  rule,  who  were  not  members  of  the  council.  There  is  no 
precedent  for  making  a  person  pay  costs  merely  because  he  has 
joined  in  affidavit  against  a  rule.  It  is  suggested  that  if  the  parties 
obtaining  the  certiorari  have  not  this  remedy  they  must  themselves 
pay  the  costs  incurred  on  their  side  :  but  that  cannot  be  remedied : 
stat.  7  Will.  IV,  &  1  Vict.  c.  78,  s.  44  (i),  gives  only  a  limited 
jurisdiction  where  an  order  of  the  council  has  been  made  improperly 
for  the  payment  of  money.  The  Court  (as  appeared  to  be  the  case 
in  Reg.  v.  The  Mayor,  dc,  of  Bridgewater  (2)  and  Reg.  v. 
[  •968  ]  Paramore  (a)  cannot  *enforce  restitution  of  the  money ;  nor  can 
they  compel  individuals  to  pay  the  costs,  where  it  is  clear  that 
the  council,  and  not  any  individual,  was  the  party  interested  in 
upholding  the  orders. 

(Pattbson,  J. :  The  result  of  the  argument  seems  to  be  that, 
where  a  person  interested  in  the  borough  fund  obtains  a  certiorari 
to  remove  orders  by  which  it  has  been  misapplied,  the  money 
cannot  be  recovered  back,  and  the  borough  fund  must  be  saddled 
with  the  costs.) 

If  the  town  council  have  improperly  incurred  costs,  that  may  be  a 
misapplication  for  which  they,  as  a  body,  may  be  liable. 

(1)  See   now   45   &  46  Vict.  c.  50,  (2)  10  Ad,  &  El.  281. 

B.  141.— J.  G.  P.  (3)  10  Ad.  &  El.  286. 


^oL.LXiv.]  1844.     Q.  B.     5  Q.  B.  963—964.  6J 

(Patieson,  J. :  The  town  council  is  not  a  corporation  (i).)  Bbo. 

V. 

F-  V,  Lee,  contra  : 
The  statute,  sect.  44  (2),  does  not  expressly  provide  for  payment 
of  costs  by  any  person  ;  but  leaves  them  in  the  '*  judgment 
and  discretion"  of  the  Court.  The  costs  here  may  be  safely 
awarded  according  to  the  view  which  the  parties  prosecuting  the 
orders  have  taken  of  their  own  case,  as  appears  by  their  affidavits. 
According  to  the  argument  on  their  part,  the  persons  who  had 
illegally  appropriated  the  public  money  would  be  irresponsible. 
The  Court  has  in  several  instances  ordered  costs  to  be  paid  by  the 
person  who  appeared  on  the  affidavits  to  be  liable. 

(Lord  Denman,  Ch.  J. :  No  doubt  it  is  done.  The  Court  exer- 
cises its  judgment  on  the  particular  case;  the  costs  being  made 
the  subject  of  a  separate  motion.  We  laid  down  the  practice 
in  Reg.  v.  Greene  (3).) 

The  council  is  not  a  corporation ;  the  members,  therefore,  are  liable 

in  their  individual  capacities.     If  not,  there  is  no  person  *from       [  *964  ] 

whom  the  costs  of  quashing  these  illegal  orders  can  be  recovered. 

Lord  Denman,  Ch.  J. : 

I  regret  that,  when  the  motion  to  quash  with  costs  was  made,  our 
attention  was  not  called  to  the  peculiar  practice  on  the  removal  of 
orders  by  ccrtiarari;  we  might  then  have  avoided  the  difficulty 
which  has  arisen.  The  course  always  adopted  in  such  cases,  where 
the  character  of  the  person  appearing  in  the  situation  of  a  prose- 
cutor was  not  expressly  defined,  has  been  that  the  Court  should 
decide  who  should  be  deemed  the  prosecutor ;  not  that  the 
individual  succeeding  should  jcall  upon  whom  he  pleased  as  liable 
in  that  capacity.  An  oversight  has  been  committed ;  but  we 
cannot  remedy  it  by  enforcing  a  demand  of  costs  merely  because 
the  party  claiming  them  has  called  upon  some  individuals  as 
prosecutors. 

Patteson,  J. : 

I  am  of  the  same  opinion.  Our  attention  should  have  been  called 
to  the  point  of  practice  at  the  time  of  the  motion.  The  subject  is 
a  difficult  one.      We  do  not  properly  know  for  whom  Mr.  Erie  and 

(1)  See  Reg.  v.    York,  2  Q.  B.  847,      s.  141.— J.  G.  P. 
850.  (3)  4  Q.  B.  646. 

(2)  See  now  45   &  46  Vict.  c.   50, 
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Rio.  Mr.  Cole  appeared.  Had  the  question  been  brought  before  ns. 
Dunk.  ^e  should  have  exercised  our  judgment  upon  it  at  the  time  ;  and 
it  would  have  been  matter  for  a  great  deal  of  consideration  whom 
we  should  direct  to  pay.  At  present  we  do  not  know  who  are  the 
prosecutors,  but  are  only  informed  that  the  successful  party  has 
selected  some  persons  as  those  who  ought  to  pay  the  costs. 

Williams,  J.  : 

The  Court  has  to  exercise  a  discretion  in  these  cases.  Where  a 
[  '^5  ]  rule  is  successfully  maintained,  *the  party  resisting  is  generally 
the  one  liable  to  costs.  But  here  it  does  not  appear  who  that 
party  was.  There  may  be  great  difficulty  in  determining ;  but, 
that  we  might  get  over  it,  some  person  ought  to  have  been 
demonstrated  as  the  party  against  whom  the  claim  was  directed. 

WiGHTMAN,  J.  concurred. 

Rule  discharged. 


i»**-  FKANCIS  V.  STEWARD. 

May  9. 
(5  Q.  B.  984—1006 ;  S.  0.  D.  &  M.  748  ;  8  Jur.  1066.) 

l-        -I  A  citation,  stating  only,  as  the  matter  of  charge,  that  the  party  cited,  (a 

parishioner  of  G.)  wilfully  and  contumaciously  obstructed  or  at  least 
refused  to  make  or  join  or  concur  in  the  making  of  a  sufficieut  rate  for 
providing  funds  to  defray  the  expense  of  the  necessary  repairs  of  the  pariah 
church,  does  not^^show  an  offence  cognisahle  hy  the  Ecclesiastical  Court. 

To  a  citation*  framed  as  above,  the  parishioner  appeared  under  protest. 
The  Judged  of  the]  Ecclesiastical  Court  overruled  the  protest,  and  ordered 
the  party  to  appear  absolutely.  He  thereupon  declared  in  prohibition, 
setting  forth  the  citation  and  the  other  proceedings.  On  demurrer  to  the 
declaration. 

Held,  that  the  declaration  was  good,  the  citation  being  insufficient  to 
give  jurisdiction. 

And  that  the  suit  in  prohibition  was  not  premature  (1). 

Prohibition.  The  declaration  stated  that  heretofore,  to  wit  19tb 
November,  1842,  defendant  caused  a  citation  to  be  issued  out  of 
the  Arches  Court  of  Canterbury  against  the  plaintiff  in  prohibition, 
addressed  to  all  and  singular  clerks  &c.  in  the  province  of  Canter- 
bury, reciting  letters  of  request  from  the  official  principal  of  the 
Episcopal  Consistorial  Court  of  Norwich,  addressed  to  Sir  Herbert 
Jenner  Fust,  official  principal  of  the  Arches  Court  of  Canterbury. 
The  letters  were  as  follows.  **  Whereas  Edward  Steward,  of  the 
city  of  Norwich,  gentleman,  is  desirous   of  instituting  a  certain 

(1)  Followed  in  Mayor,  &c.;o/  London  v.  Cox  (1867)  L.  R.  2  H.  L.  239,  36 
L.  J.  Ex.  225. 
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c&use  or  business  of  promoting  the  office  of  the  Judge  against     f&akcis 
John  Francis,  a  parishioner  and  inhabitant  of  the  parish  of  St.     steward 
George  of  Colegate,  situate  and  being  within  the  city  and  diocese  of 
Norwich  and  province  of  Canterbury,  and  of  calling  upon  him  the 
said  J.  Francis  to  answer  to  certain   articles  or  positions  to   be 
objected  to  him  touching  and  concerning  his  soul's  health  and  the 
lawful  correction  and  reformation  of  his  errors  and  excesses,  parti- 
cularly  in    respect    of    his  having  wilfully   and   contumaciously 
obstructed  or  at  least  refused  to  make  or  join  or  concur  in  the 
making  of  a  sufficient  levy,  rate  or  assessment  for  providing  funds 
in  order  to  ^defray  the  expense  of  the  necessary  repairs  of  the       C  *^^^  ] 
parish   church   (including  the   chancel,  which,  by  the  custom  of 
Norwich,  the  parishioners  are  bound  to  repair,)  of  the  said  parish 
of  St.  George  of  Golegate  within  the  said  city  and  diocese  of  Norwich ; 
and  whereas  difficulties  may  arise  wherein  the  parties  may  require 
the  aid  and  advice  of  civilians  "  &c. ;  the  letters  then  stated  the 
application   of    Steward    for    letters   of    request,  that   he   might 
commence    the    suit    in    the    Arches    Court,  and   proceeded,  on 
the  part  of  the  official  principal  of  Norwich,  to  request  that  the 
official  principal  of  the  Arches  Court  would  permit  a  citation  to 
issue  under  seal  of  the  Arches  Court  against  the  now  plaintiff 
Francis,  to  appear  &c.,  to  answer  to  certain  articles  or  positions  to 
be  objected  to  him,  touching  &c.  (stating  them  as  above  (i) ),  in  a 
cause  or  business  of  promoting  the  office  of  the  Judge  by  the  said 
E.  Steward  against  the  said  J.  Francis,  and  to  hear   and   deter* 
mine  &c.      The  declaration  set  forth  the  rest  of  the  citation,  order- 
ing that  Francis  should  be  cited   to  appear  before  the   official 
principal  or  some  other  Judge  of  the  Arches  Court  in  the  Common 
Hall  of  Doctors'  Commons  &c.,  on  &c.,  to  answer  to  certain  articles 
&c.,  touching  &c.,  as  in  the  recital  of  them  last  above  mentioned. 

The  declaration  then  stated  that  Francis  was  served  with  the  cita- 
tion, and  appeared  in  the  Arches  Court  by  William  Pritchard^  his 
proctor,  but  under  protest,  and  that,  in  extension  of  the  said  protest, 
the  said  proctor,  in  a  certain  act  on  petition  then  duly  exhibited  in 
the  said  cause,  alleged  (after  setting  forth  the  material  part  of  the 
citation) :  That  the  said  Francis  was  unlawfully  and  wrongfully  cited 
in  manner  and  form  and  to  the  *effect  aforesaid,  by  reason  [  ^986  ] 
that  it  did  not  appear  by  the  said  citation  that  the  now  plaintiff 
had  been  guilty  of,  or  was  charged  with,  any  ecclesiastical  offence 

(1)  Only  omitting  the  words   "which,  by  the    cust<»n   of   Norwich,  the 
parishioners  are  bound  to  repair '' 
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FBANCI8  cognizable  by  the  said  Court,  or  any  other  Ecclesiastical  Court, 
STKWAm.  ^^  ih®  premises :  That  by  the  said  citation  it  did  not  appear  that 
the  said  parish  charch  of  St.  6.  C.  ever  was,  or  then  was,  in  want 
of  any  repairs  whatever,  or  that  any  vestry  for  making  any  rate  to 
defray  the  expense  of  any  such  repairs  had  been  duly  or  at  all  called 
or  held,  or  that  the  now  plaintiff  was  ever  present  in  any  vestry  in  the 
said  parish  when  such  rate,  or  any  rate  for  the  repair  of  the  said 
church,  was  ever  proposed  or  considered,  or  that  he  ever  took  any 
part  whatever  in  the  proceedings  of  any  such  vestry  :  That  it  was 
not  competent  for  any  person  to  promote  the  office  of  the  Judge,  or 
otherwise  to  proceed  criminally,  against  any  one  or  more  individual 
parishioners  or  inhabitants  of  a  parish  for  or  in  respect  of  the  acts, 
matters  or  things  charged  or  alleged  against  the  now  plaintiff  in 
the  said  citation  :  And  that  the  now  plaintiff  was  not  bound  to 
appear  in  the  said  cause  or  business  to  the  said  citation:  And 
therefore  the  said  W.  Pritchard  prayed  the  Judge  of  the  Arches 
Court  to  pronounce  for  such  his  protest,  to  dismiss  the  now  plaintiff 
and  his  party  from  the  said  suit  and  all  further  observance  of 
justice  therein,  and  to  condemn  the  now  defendant  in  costs.  The 
declaration  stated  that  Thomas  Blake^  the  proctor  for  the  now 
defendant,  alleged  in  reply  :  That  it  did  appear  by  the  said  citation 
thai!*the  now  plaintiff  was  charged  with  an  ecclesiastical  offence 
cognizable  by  the  said  Court ;  and  therefore  the  said  T.  B.y  denying 
relevancy  <&c.,  prayed  the  Judge  of  the  said  Court  to  overrule  the 
protest  and  assign  the  said  W.  Pritchard  to  appear  absolutely  for 
r  *987  ]  the  now  plaintiff,  and  to  condemn  *the  now  plaintiff  in  the  costs  of 
such  protest.  The  declaration  went  on  to  state  that  Francis's  proctor 
thereupon  alleged  and  prayed  as  before :  that  the  cause  came  on 
for  hearing  before  Sir  H.  J.  Fust  upon  the  matter  of  the  protest 
and  replies,  and  was  argued  by  counsel  on  both  sides :  and  that,  on 
February  8th,  1848,  the  said  Sir  H.  J.  Fust  pronounced  his 
judgment  in  the  said  cause,  whereby  he  overruled  the  said  protest, 
and  assigned  the  said  W.  Pritchard  to  appear  absolutely  for  the  now 
plaintiff  in  the  said  cause.  ''And  as  well  the  now  defendant  as  the 
said  Sir  H.  J.  Fust,  Knight,  the  Judge  aforesaid,  are  about  to  proceed 
to  compel  the  now  plaintiff  by  his  said  proctor  to  appear  absolutely 
in  the  said  cause,  and  answer  the  now  defendant  in  the  same.  And 
this  the  now  plaintiff  is  ready  to  verify :  wherefore  he  prays  judg- 
ment, and  that  her  Majesty's  writ  of  prohibition  may  issue  "  <k. 
"  to  the  said  Sir  H.  J.  Fust "  &c.,  "  inhibiting  him  from  proceeding 
further  in  the  said  cause  against  the  now  plaintiff.*' 
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Demurrer  and  joinder.  Francis 

The  demarrer  was  argued  in  last  Term  (i).  Steward. 

Sir   F.    Thesigery    Solicitor-General,   for    the    defendant    in 
prohibition : 

The  suit  in  prohibition  is  at  any  rate  premature.  The  citation 
does,  on  the  face  of  it,  show  that  a  matter  of  ecclesiastical  cogni- 
zance is  in  question;  and  it  need  not  do  more:  it  is  merely  process, 
in  which,  according  to  the  opinion  expressed  by  Sir  H.  J.  Fust  in 
Steward  v.  Francis  (2),  in  the  Arches  Court,  it  is  enough  *"that  a  [  ♦988  ] 
general  description  of  the  offence  should  be  set  forth,  in  order  that 
the  party  may  know  the  charge  he  has  to  meet,  and  whether  the 
offence  is  of  ecclesiastical  cognizance."  The  forms  of  citation  in 
3  Bum*8  Ecc.  Law,  259,  260  (a),  are  as  general  as  that  used  here. 
The  charge  made  in  a  citation  is  expanded  in  the  articles;  the 
plaintiff  should  have  waited  to  see  whether,  in  those,  an  offence 
within  the  jurisdiction  of  the  Ecclesiastical  Court  was  sufficiently 
alleged.  As  to  the  form  of  statement  in  this  citation,  it  is  clear 
that,  if  a  parishioner  wilfully  and  contumaciously  refuses  to  concur 
in  repairing  the  parish  church,  this  is  a  matter  of  ecclesiastical 
cognizance.  Such  repair  is  shown  by  Tindal,  Ch.  J.,  in  Veley  v. 
Burder(4),  to  be  a  duty  which  the  parishioner  cannot  throw  off; 
and,  although,  if  he  attends  a  vestry  where  the  question  of  repair 
is  considered,  he  may  fairly  withhold  his  concurrence,  yet,  if  he 
does  so  wilfully  and  contumaciously,  he  commits  an  offence  within 
the  spiritual  jurisdiction.  The  present  citation,  therefore,  does 
indicate  an  offence,  sufficiently  at  least  to  shov^  prima  facie  juris- 
diction in  the  Court ;  and,  as  was  said  by  Lord  Denman,  Ch.  J., 
in  delivering  judgment  in  Reg.  v.  Baines  (6) :  **  When  the  Court 
assumes  to  act  within  its  jurisdiction,  and  facts  appear  which 
prima  facie  give  it  jurisdiction,  we  are  not  to  presume  the  existence 
of  other  facts  which  might  either  deprive  the  Court  of  jurisdiction, 
or,  if  true,  be  a  defence  for  the  party  libelled."  So,  Tindal,  Ch.  J., 
in  Taylor  v.  Clemsonifi),  after  noticing  the  argument  "that  the 
same  rule  will  apply  to  these  proceedings  which  is  held  to  apply  to 
ail  other  inferior  jurisdictions,  *that,  unless  sufficient  appears  upon  [  *989  ] 
the  face  of  the  proceedings  themselves  to  show  that  the  jurisdiction 

(1)  April  26tli.    Before  Lord  Den-  (4)  12  Ad.  &  El.  265,  302.     See  54 
man,  Ch.  J.,  Patteson,  Williams  and      H.  B.  560. 

Wightman,  JJ.  (5)  12  Ad.  &  El.  210,  281. 

(2)  3  Ourt.  209,  215,  216.  (6)  2   Q.   B.   978,    1031.      See    57 

(3)  9th  ed.,  by  Phillimore.  B.  R.  862. 
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Francis  existSy  such  proceedings  are  altogether  void/*  says,  ''Admitting 
stbward.  Bach  to  be  the  rule  of  law,"  ''the  question  is,  whether,  either 
expressly  or  by  necessary  intendment,  the  proceedings  do  of  them> 
selves  show  that  they  were  warranted  by  the  statute."  The 
proceedings  of  the  Ecclesiastical  Coart,  therefore,  in  the  present 
case,  are  not  as  yet  open  to  objection.  Cooper  v.  Wickham  (i)  will 
be  cited  for  the  plaintifT:  but  in  that  case  (where  the  question  arose 
on  articles,  not  on  a  citation)  it  was  not  shown  that  the  necessary 
repair  of  the  church  was  impeded,  or  that  the  adverse  vote  of  the 
churchwarden  was  contumacious:  on  which  grounds  Sir  H«  J. 
Fust,  in  Steward  v.  Francis  (2),  distinguished  this  case  from  Cooper 
V.  Wickham  (1),  and  overruled  the  protest  of  the  now  plaintiff  in 
prohibition.  In  Greenwood  v.  Greaves  (3),  where  a  decree  reject- 
ing articles  was  affirmed  by  the  Court  of  Delegates,  the  articles 
did  not  show  any  contumacious  refusal  to  make  a  proper  rate ;  and 
this  objection  was  relied  upon  by  the  Court.  The  citation,  in  the 
present  case,  does  not  expressly  aver  that  the  church  wanted  repair; 
but  that  appears  by  necessary  intendment.  Nor  does  it  in  form 
allege  that  a  vestry  was  held,  and  that  Francis  took  part  in  the 
proceedings  :  but  that  is  matter  of  evidence,  and  is  no  part  of  the 
information  which  ought  to  be  furnished  by  the  process. 

RoebtLckf  contra  : 

It  is  true  that,  in  the  passage  cited  from  VeUy  v.  Burder{i), 
[  ♦990  ]  TiNDAL,  Ch.  J.  states  the  repair  *of  the  parish  church  to  be  a  duty 
which  the  parishioners  are  compellable  to  perform.  He  adds  (5) 
that,  when  they  are  convened  to  make  a  rate,  the  only  question 
for  their  consideration  is  **  how,  and  in  what  manner,  the  common 
law  obligation,  so  binding  them,  may  be  best  and  most  effectually, 
and  at  the  same  time  most  conveniently  and  fairly  between  them- 
selves, performed  and  carried  into  effect."  But  as  to  the  manner 
in  which  this  duty  is  to  be  enforced  he  lays  down  nothing  positive; 
he  suggests  only  that  the  Spiritual  Court  "  may,  perhaps,  be  able 
to  compel  the  churchwardens  to  raise  the  money  by  a  rate,  or  may 
punish  the  parishioners  who  wilfully  refuse  either  to  join  in  such 
rate  or  pay  their  respective  proportions"  (6).  And  afterwards,  in 
adverting  to  the  powers  of  the  Spiritual  Court,  he  says  (7):  "if  that 

(1)  2  Curt.  303.  (5)  12  Ad.  &  El.  308. 

(2)  3  Curt.  209,  226.  (6)  54  R.  R.  562  (12  Ad.  &  El.  312). 
(8)  4  Hagg.  Ecc.  Rep.  77.  (7)  54  R.  R.  564  (12  Ad.  &  El.  314). 
(4)  12  Ad.  &  El.  302. 
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Coort  is  empowered  "  ''  to  compel  the  church  wardens  to  repair  the  Fbakois 
church  by  spiritual  censures,"  "  to  punish  such  of  the  parishioners  grBWAHi*. 
as  refuse  to  perform  their  duty  in  joining  in  the  rate/'  &c.,  "  the 
same  power  will  still  remain  with  the  Spiritual  Court,  notwith- 
standing the  decision  of  this  case.  The  extent  and  nature  of  those 
powers  not  being  now  before  us,  it  would  be  at  once  unnecessary 
and  improper  to  give  any  opinion  upon  them." 

In  the  present  case  :  First,  on  the  citation  itself  no  ecclesiastical 
offence  is  stated :  Secondly,  intending  every  thing  possible  in  favour 
of  the  citation,  no  ecclesiastical  offence  appears.  First,  on  the 
words  **  obstructed,  or  at  least  refused  to  make,  or  join  or  concur 
in  the  making  of,  a  sufficient  levy,  rate  or  assessment  for  providing 
funds  in  order  to  defray  the  expense  of  the  *neces8ary  repairs  of  [  's^i  ] 
the  parish  church,"  it  does  not  appear  that  there  was  a  meeting; 
that  Francis  was  present  or  could  have  voted ;  that  a  rate  was 
proposed  at  the  meeting,  if  held;  that  the  church  was  out  of 
repair ;  or  that  any  evil  followed  the  alleged  obstruction  and 
refusal.  The  present  case  is  substantially  the  same  as  Cooper  v. 
Wickhtm  (i),  and  is  not  effectually  distinguished  from  it  by  the 
judgment  in  Stetvard  v.  Francis  (2).  A  citation  is  not  mere  process, 
but  is  in  the  nature  of  a  criminal  pleading  :  there  might  be  a  solemn 
judgment  upon  it,  from  which  an  appeal  would  lie.  The  case  is 
analogous  to  those  in  which  a  writ  de  excommunicato  capiendo  has 
been  set  aside  because  the  significavit  or  the  writ  was  too  general 
and  uncertain  :  Rex  v.  Sneller  (3) ;  Rex  v.  Foivler  (4).  The  certainty 
required  in  the  citation  as  well  as  the  articles,  on  a  charge  like  the 
present,  is  described  by  Sir  H.  J.  Fust  in  Cooper  v.  Wickham.  (e) ; 
and  he  says  that  ''  in  all  cases  of  criminal  proceedings,  the  charge 
should  be  fully  stated  in  the  citation,  that  by  the  refusal  of  the 
rate,  and  through  the  neglect  or  misconduct  of  the  churchwardens, 
the  church  is  not  in  a  sufficient  state  of  repair;  "  supporting  that 
opinion  by  a  reference  to  Millar  v.  Palmer  {6).  It  may  be  said  that 
the  judgment  in  which  these  observations  occur  related  to  the 
articles  ;  but  the  articles  must  agree  with  the  citation ;  that  which 
appears  in  the  one  must  also  appear  in  the  other:  Breeks  v.  Wool- 
frey  (7).     Secondly,  assuming  that  the  facts  omitted  in  the  citation 

(1)  2  Curt  303.  (5)  2     Curt.    303.  Roebuck    read 

(2)  3  Curt.  209.  several  parts  of  the  paragraph,  pp. 
(3)lVem.  24.  311—314,  beginning  **Tlie  fourth 
(4)  1  Salk.  293 ;  cited  10  Vin.  Ab.      artide." 

521,  tit.  Exoommunication  (E),  pi.  21,  (6)  1  Curt.  640. 

22,  23.  (7)  1  Curt.  880,  882,  883. 
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Fbajtcm  *coald  be  intended,  refusal  of  a  rate  is  not  in  itself  an  ecclesiastical 
Steward.     o£fence.    A  vestryman  cannot  be  made  criminally  answerable  for 

[  *992  1  the  vote  he  gives  for  or  against  a  rate ;  his  case  is  analogous  to 
that  of  the  juryman  in  BusheWs  case  (i).  He  is  bonnd  to  decide 
according  to  his  opinion.  Tindal,  Ch.  J.,  in  Veley  v.  Burder{2), 
compares  the  duty  of  repairing  the  church  to  that  of  maintaining 
roads  and  bridges ;  but  that  is  an  obligation  incumbent  upon  a 
community,  not  on  individuals;  and  the  punishment,  where  the 
church  was  not  repaired,  was  by  excommunication  or  interdict, 
which  fell  upon  the  whole  parish,  not  on  particular  persons.  The 
allegation  here  that  the  party  refused  or  obstructed  "  wilfully  and 
contumaciously "  can  make  no  difference :  contumacy  is  not  an 
offence  known  to  the  law,  like  heresy  or  brawling ;  and  it  lies  upon 
those  who  instituted  this  suit  in  the  Ecclesiastical  Court  to  show 
by  authorities  that  the  conduct  they  complain  of  was  illegal.  Lord 
Denman,  Ch.  J.  makes  an  observation  to  the  same  effect  in  Burder 
V.  Veley  {^). 

Sir  F.  Thesiger,  Solicitor-General,  in  reply  : 

A  citation  is  process ;  its  object  is  only  to  bring  the  party  into 
Court;  and  there  are  no  pleadings  upon  it.  It  is  contended  that  no 
ecclesiastical  offence  appears  by  this  citation,  because  a  parishioner 
attending  the  vestry  may  exercise  an  uncontrouled  discretion  in 
voting  for  or  against  repairs.  But  the  judgment  of  the  Court  of 
Exchequer  Chamber  in  Veley  v.  Burder  (4)  shows  that  the  discre- 
tion is  to  be  exercised  within  some  limits.  A  parishioner  cannot 
[ •993  ]  say  "it  is  indifferent  to  me  whether  *the  church  stands  or  falls." 
A  vote,  accompanied  by  such  a  declaration,  would  be  a  wilful  and 
contumacious  refusal. 

(WiGHTMAN,  J. :  Suppose  he  were  of  opinion  that  repair  was  not 
wanted.) 

That  would  be  matter  of  proof,  and,  if  shown,  might  rebut  the 
charge  of  contumacy. 

(WiOHTMAN,  J. :  Suppose  the  repair  is  voted  without  his  concur- 
rence, so  that  the  refusal  is  unimportant.) 

It  may  be  important  so  far  as  his  own  conduct  is  in  question. 

(1)  Vaugh.  135.  (3)  12  Ad.;&  El.  233,  247. 

(2)  12  Ad.  &  El.  303.  (4)  54  R.  B.  560  (12  Ad.  &  El.  265,) 


TOL.  LXiv.]  1844.    Q.  B.    6  Q.  B.  998—994.  70B 

(Pattbson,  J. :  Still  the  necessity  of  repair  must  be  shown.)  Francis 

r. 
Steward. 
That  is  not  denied :  but,  if  the  citation  shows  an  act  done  which 

may,  under  certain  circumstances,  be  an  offence,  this  Court  will 

not  intend  against  the  jurisdiction. 

(Pattbson,  J. :  The  dicta  in  Veley  v.  Burder  (i)  assume  that  the 
church  is  out  of  repair.) 

Assuming  that,  the  parishioners,  according  to  the  judgment  there 
given,  may  debate  how  the  duty  of  repair  may  be  best  performed, 
but  not  whether  it  shall  be  performed  or  not ;  and,  if  the  duty  of 
repair  is  not  done,  the  Ecclesiastical  Court  may  punish  such  as  refuse 
to  join  in  the  rate  by  imprisonment,  the  penalty  now  substituted 
for  excommunication. 

(Pattbson,  J. :  Is  there  any  instance  of  a  single  parishioner  being 
excommunicated  for  this  cause  ?  In  Archdeacon  Hale's  Precedents 
in  Causes  of  Office  &c.  (2)  there  are  many  instances  of  monitions 
to  repair ;  I  do  not  know  if  there  are  any  of  excommunications. 

Roebuck :  The  monitions  are  to  the  churchwardens,  not  to 
parishioners  (3).) 

The  passage  cited  on  the  other  side  from  Cooper  v.  Wickham  (4)  is 
explained  by  the  judgment  of  Sir  H.  J.  Fust  in  Steward  v.  ^Francis  (e):  [  •dW  ] 
and  the  learned  Judge  there,  speaking  of  the  present  citation  says  (6) : 
"The  charge  goes  on,  'for  having  wilfully  and  contumaciously 
obstructed,'  if  that  had  been  the  specific  offence,  I  should  have 
thought  'that  the  charge  had  not  been  sufficiently  made  out,  but 
there  is  a  second  count,  for  '  contumaciously  refusing  to  make,  or 
join,  or  concur,  in  the  making  of  a  sufficient  levy,  rate,  or  assess- 
ment, for  providing  funds  in  order  to  defray  the  expense  of  the 
Deceseary  repairs,'  in  either  of  these  cases,  accordingly  as  the 
proofs  may  turn  out,  the  party  will  be  guilty  of  one  or  other  of  the 
offences  laid  to  his  charge."  It  is  therefore  matter  for  proof,  on 
the  further  proceedings,  whether  the  plaintiff  in  prohibition  has 
wilfully  and  contumaciously  refused  or  not.  If,  as  was  suggested 
on  the  other  side,  he  was  not  present,  or  not  entitled  to  vote,  those 

(1)  12  Ad.  &  El.  265.  ment  in  Veley  v.  Ooeling,  3  Curt.  233, 

(2)  London,  1841.  285—287. 

(3)  Boebuck  referred  to  the  analysis  (4)  2  Ourt.  314. 
of  these  precedents  given  by  Dr.  (5)  3  Curt.  217. 
LusmNOTON    when  delivering  judg-         (6)  3  Ourt.  227. 
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Fbahcis      facts  will  show  that  he  did  not  wilfully  and  contumacionsly  refoBe. 
Stbwabd.     I^  ih®  common  law  has  imposed  the  obligation  of  repairing,  and  it  is 

wrongfully  omitted,  there  is  a  wrong  without  remedy  if  the  Spiritual 

Court  cannot  interfere. 

(WiLiiUMB,  J. :  According  to  your  argument,  in  Veley  v.  Oosling  (i) 
all  the  persons  who  left  the  vestry  without  making  a  rate  were  liable 
in  the  Ecclesiastical  Court.) 

If  they  did  it  wilfully  and  contumaciously. 

(Patteson,  J. :  All  depends  on  those  two  words.) 

Cur.  adv.  wlu 

LoBD  Denman,  Gh.  J.  now  delivered  the  judgment  of  the  Coubt  : 

This  declaration  in  prohibition  sets  forth  a  citation  from  the 
Dean  of  the  Arches,  founded  on  letters  of  request  from  the  Consis- 
[  *995  ]  tory  Court  of  the  Bishop  of  ^Norwich,  in  a  suit  against  the  plaintiff 
touching  his  soul's  health  and  for  correction  of  his  errors  and 
excesses,  ''  particularly  in  respect  of  his  having  wilfully  and  con- 
tumaciously obstructed  or  at  least  refused  to  make  or  join  or  concur 
in  the  making  of  a  sufficient  levy,  rate,  or  assessment  for  providing 
funds  in  order  to  defray  the  expense  of  the  necessary  repairs  of  the 
parish  church."  The  declaration  alleged  that  by  the  said  citation 
the  plaintiff  was  not  charged  with  any  ecclesiastical  offence  cogniz- 
able by  any  Ecclesiastical  Court.  A  general  demurrer  to  this 
declaration  has  been  argued  before  us. 

No  question  was  made  whether  a  citation  must  not  contain  the 
charge  of  an  Ecclesiastical  offence.  In  the  ancient  constitationB  a 
remedy  is  applied  to  many  abuses  of  process  by  citing  persons  oat 
of  the  jurisdiction  wherein  they  reside,  and  finally  the  Act  of 
Hen.  YIII.  (2)  (commonly  called  the  Bill  of  Citations)  was  passed  to 
prevent  this  great  and  frequent  oppression,  whereby  persona  often 
found  themselves  excommunicated  and  ruined  without  notice  of  the 
proceedings  against  them.  But  it  is  constantly  assumed  that  they 
set  forth  on  the  face  of  them  a  spiritual  offence. 

Many  such  offences  were  well  known  by  their  proper  descriptions; 
heresy,  incontinence,  brawling,  subtraction  of  the  various  kinds  of 
ecclesiastical  dues,  &c.  It  was  not  urged  that  there  can  be  no 
offence  where  the  acts  charged  are  incapable  of  technical  designa- 
tion, but  that,  if  the  offence  consist  of  special  circumstances,  these 
(1)  3  Curt.  253.  (2)  23  Hen.  VHI.  c.  9. 
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should  appear  on  the  citation ;  not  unlike  the  proceedings  of  our     fbancis 
own  Courts,  where  writs  were  provided  in  common  form  for  known     steward. 
causes  of  action,  but  an  action  *on  the  case  might  be  founded  on       [  *996  ] 
special  facts  converting  what  might  have  been  innocent  in  itself 
into  an  injury  to  the  party  complaining,  and  a  writ  was  framed  for 
the  occasion. 

The  Solicitor-General  maintained  that  the  words  of  charge  which 
I  have  just  read  from  the  citation  impute  a  spiritual  offence.  Not 
denying  the  right  of  every  parishioner  to  refuse  to  make,  or  join  or 
concur  in  making,  a  church  rate,  nor  even  the  right  to  vote  against 
the  imposition  of  a  rate,  he  still  urged  that  to  do  either  ''  wilfully 
and  contumaciously  "  is  a  spiritual  offence,  and  that  the  wilfulness 
and  mode  of  refusing,  and  the  accompanying  acts  inferring  that 
contumacy  which  thus  became  the  essence  of  it,  need  not  be  farther 
particularised  in  the  citation,  but  may  be  introduced  for  the  first 
time  to  the  knowledge  of  the  accused  as  evidence  in  support  of  the 
charge.  In  the  proceedings  of  any  Court,  where  an  accusation  is 
preferred,  the  minimum  of  allegation  is  the  maximum  required  in 
proof:  the  prosecutor  in  several  counts  (as  the  charges  in  the 
prcesertim  are  called  by  learned  ecclesiastical  Judges),  must  be 
entitled  to  succeed  if  he  establish  any  one  of  them,  and,  conse- 
quently, if  this  citation  is  good,  the  present  plaintiff  will  incur 
spiritual  censures  though  convicted  of  no  other  fact  than  that  of  a 
refusal  to  join  in  making  a  church  rate. 

We  are  by  no  means  satisfied  that  the  refusal  to  join  in  making 
a  church  rate  can  be  an  offence  in  a  parishioner,  because  it  cannot 
be  necessary  for  all  the  parishioners  to  join  in  making  it:  a 
majority  may  do  this  act;  and,  if  it  is  done,  what  offence  can 
there  be  in  refusing  to  concur  in  it?  If  no  rate  is  made,  it  can 
hardly  be  conceived  that  that  default  should  be  produced  *by  the  [  *997  ] 
refusal  of  a  single  parishioner  to  concur  in  imposing  one.  If 
indeed  he  does  any  thing  for  the  purpose  of  defeating  the  measure, 
if  he  is  guilty  of  any  violence  or  fraud,  if  he  bribes  or  intimidates 
other  men  from  voting  for  a  rate,  if  he  deceives  parishioners  as  to 
the  time  or  place  of  meeting,  if  he  persuades  others  to  absent  them- 
selves, or  even  (according  to  one  supposition  made  at  the  Bar) 
absents  himself  in  order  to  prevent  a  regular  assemblage,  these 
may  be  criminal  acts ;  but  they  are  not  the  refusal  of  a  church  rate, 
nor  evidence  of  such  refusal ;  they  are  wholly  independent  of  the 
mere  refusal,  and  are  capable  of  being  distinctly  stated. 

But,  farther,  the  sufficiency  of  this  charge  in  its  more  cogent 

45—2 
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Frakcis  terms,  that  the  plaintiff  wilfully  obstructed  the  making  of  a  church 
Steward,  r&te,  may  well  be  questioned.  It  might  be  the  duty  of  a  parishioner 
wilfully  to  obstruct  it.  A  parish  meeting  being  convened  to  consider 
of  granting  such  rate  (though  even  that  is  not  stated  in  the  present 
citation),  the  parishioners  go  to  the  meeting  to  take  part  in  its 
deliberations  and  exercise  their  judgment  on  the  question  raised. 
Must  they  not  exercise  it  with  freedom  ?  Are  they  bound  to  vote 
one  way  ?  On  the  contrary,  the  law  permits  them  to  object  to  the 
grant  proposed ;  to  argue  that  it  ought  not  to  be  made ;  to  vote  for 
refusing  it.  Persons  so  acting  may  be  truly  said  to  wilfully  obstruct 
the  making  of  a  rate :  that  phrase  would  be  generally  supposed  to 
point  at  similar  proceedings ;  yet  they  are  all  undoubtedly  lawful. 
Each  member  of  this  deliberative  assembly  may  be  bound  by  every 
principle  to  take  the  part  now  supposed.  Can  he  be  treated 
as  a  criminal  in  any  English  Court  for  the  performance  of  this 
acknowledged  duty? 
[  958  ]  There  is  an  answer,  indeed,  to  this  and  every  other  objection, 

which  sweeps  them  all  away.  The  acts  of  the  plaintiff  denounced 
in  the  citation  are  therein  alleged  to  have  been  both  wilfully  and 
contumaciously  done.  Now  the  first  of  these  two  words  adds 
nothing  to  the  charge  of  refusing :  all  refusal  is  wilful.  It  may  be 
doubtless  a  word  of  great  force  when  connected  with  acts  of 
obstruction ;  for  these  may  be  unconsciously  done  by  a  person 
ignorant  of  their  tendency,  and  can  never  be  criminal  without 
the  knowledge  of  it.  Can  then  a  wilful  refusal,  possibly  an  act 
of  duty  and  perfectly  innocent,  be  transmuted,  by  the  mere  addition 
of  a  reproachful  term,  into  a  crime  ?  It  conveys  no  idea  to  the 
hearer's  mind  but  that  the  speaker  disapproves  or  resents  the 
conduct  to  which  he  applies  it.  He  may  perhaps  deem  that 
conduct  in  itself  contumacious,  or  may  consider  it  as  deserving 
the  epithet  from  other  facts  antecedent  or  contemporaneous.  Can 
any  thing  be  more  easy  than  to  describe  these  facts,  or  more 
dangerous  than  to  treat  another  as  a  criminal  without  informing 
him  how  he  is  supposed  to  have  become  so  ?  Our  own  forms  of 
indictment  and  declaration  have  been  constantly  held  defective 
where,  the  facts  averred  falling  short  of  the  legal  definition,  an 
attempt  has  been  made  to  eke  it  out  by  adverbs  either  vituperative 
or  commendatory.  The  Courts  refuse  to  infer  guilt  from  them  on 
the  one  hand,  or  a  due  course  of  legal  proceeding  within  lawful 
jurisdiction  on  the  other.  Nor  is  this  strictness  imposed  by 
technical  rules :  it  grows  out  of  the  first  principles  of  justice 
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There  are  however  certain  authorities,  the  decisions  of    the     Francis 
Spiritaal  Gonrts  themselves,  which  we  are  bound  respectfully  to     steward. 
consider  and  examine.     They  underwent  *a  careful  and  minute       [  *999  ] 
discussion  from  the  eminently  learned  person  whose  judgment  is 
no^^  questioned,  in  the  course  of  delivering  that  judgment.     He 
founded  it  on   some  of   these   authorities,  and   distinguished  it 
from  some  others  which  were  pressed  as  leading  to  the  opposite 
conclusion. 

The  case  of   Greenwood  v.  Greaves  was  formally  adjudged  to 

be     precisely    in    point.      The    report    is    in    4    Hagg.     Ecc. 

Rep.  (i).      Two    of    the    churchwardens  of    Dewsbury  cited    the 

two    other    churchwardens   and    ten    parishioners    for    refusing 

to  make,  or  concur  in  making,  a  rate  or  assessment,  or  sufficient 

rate  or  assessment,  for  the  repairs  of  the  parish  church,  and  for 

the  lawful  and  necessary  expense  of  the  churchwardens  relating 

to  the  parish  church,  and  incidental  to  their  said  office.     The 

material  article  set  forth  a  regular  vestry  meeting  to  consider 

certain  statements  and  estimates  of  the  charges  for  the  ensuing 

year,  relative  to  the  repair  of  the  church,  and  providing  bread  and 

wine  for  the  Holy  Communion,  and  other  incidental  expenses,  and 

to  make  a  rate  for  defraying  the  same ;  that  a  rate  or  assessment 

was  proposed  according  to  a  moderate  estimate  of  the  expenses 

which   were  lawful  and   necessary ;    notwithstanding   which  the 

parties  cited  ''objected  to,  and  did  refuse  to  make  or  concur  in 

making  a  rate,  to  the  amount  necessary  to  defray  the  charges  and 

expenses ;  "  but  voted  for  one  wholly  inadequate ;  and  *'  by  reason 

thereof  the  necessary  and  legal  repairs  cannot  be  done,  nor  other 

expenses    necessary"   for  Divine    service  **be  defrayed."      The 

Chancery  Court  at  York  rejected   the  articles,  which  on  appeal 

were  brought  before  the  Delegates,  *Bolland,  B.,  Bosanquet  and      [  *iooo  ] 

Taunton,  JJ.,  and  Doctors  Daubeny,  Haggard  and  Curteis.     This 

learned  tribunal  dismissed  the  appeal  with  costs.     Their  unanimous 

judgment  is  accompanied  by  no  statement  of  their  reasons.    But 

some  observations  are  reported  which  they  interposed  in  the  course 

of  the  unsuccessful  argument.     "  There  is  no  precise  allegation 

that  the  church  is  out  of  repair  "  (2).     If  this  were  necessary,  this 

single  defect  was  fatal  to  the  articles,  and  no  other  required  notice. 

The  Court  also  said  to  the  counsel  (2),  '*  The  question  here  is  as  to 

two  assessments ;  which  sum  shall  be  adopted."     ''  If  the  Court 

were  to  say  that  the  higher  estimate  shall  be  adopted,  it  will  then 

(1)  4  Hagg.  EccL  Eep.  T7.  (2)  4  Hagg.  Eccl.  Rep.  82. 
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Fbancis  decide  on  the  quantum  of  rate,  and  your  own  case  from  1st  Modem  (i) 
Steward.  ^7b>  ^^^^  ^^^  Court  cannot  assess  the  parishioners."  Here  is  a 
second  deathblow  to  the  articles ;  and  the  appeal  was  disposed  of. 
But  the  Delegates,  or  some  or  one  of  them,  go  a  little  further,  and 
indicate  what  the  articles  might  have  alleged,  and  what  the  Court 
might  have  thought  of  a  state  of  facts  which  had  no  existence. 
''  If  it  had  been  alleged  that  the  parishioners  had  contomacioasly, 
obstinately,  and  pertinaciously  refused  to  make  a  rate,  or  that  they 
would  only  make  such  a  rate  as  was  manifestly  collusive,  there 
might  be  some  ground  for  proceeding  against  them:  but  sach  a 
state  of  things  is  not  alleged  to  exist  in  this  case :  there  is  no 
appearance  of  any  wilful  contumacy,  either  avowedly  or 
impliedly"  (2).  With  unaffected  deference  to  the  learned  Judge, 
it  might  be  doubted,  but  for  his  view  of  what  fell  from  the 
Court,  whether,  instead  of  being  a  decision  in  point,  these  words 

[  *i<^oi  ]  amount  to  any  decision  at  all.  In  *the  first  place  they  are  not 
applied  to  a  citation  but  to  articles ;  but,  if  they  are  to  be  con- 
sidered as  a  form  prepared  by  the  Judges,  that  form  has  not 
been  pursued  here.  The  words  **  obstinately,  and  pertinaciously  " 
are  by  no  means  insignificant :  they  approach  a  great  deal  nearer 
to  the  precise  ground  of  accusation  than  the  very  general  complaint 
of  contumacy.  We  apprehend  that  the  Judges  meant  only  to  say 
that  words  of  that  nature  are  indispensable,  without  entering  upon 
the  question  whether  a  pointed  charge  may  not  also  be  required. 
Whatever  their  inclination  of  opinion,  it  is  expressed  with  no  degree 
of  confidence.  ''There  might  be  some  ground  for  proceeding'' 
falls  infinitely  short  of  a  declaration  that  the  form  would  be  suffi- 
cient. Our  brother  Judges  who  composed  that  Court  were  not  in 
the  habit  of  deviating  from  their  line  of  duty  by  obtruding  on  the 
world  their  opinions  on  a  case  not  brought  before  them.  They 
would  not  have  been  likely  to  draw  up  the  form  of  a  citation  for 
future  use:  and  no  Judge,  however  enlightened,  knows  how  he 
would  decide  a  novel  point  which  he  has  not  heard  debated.  The 
only  authority,  then,  in  support  of  the  judgment  which  we  are 
considering  appears  to  fail  entirely. 

But  some  authority  is  adduced  against  it ;  the  authority  of  the 
same  learned  Judge  himself.  In  Cooper  v.  Wickkam  (3)  a  church- 
warden was  cited  for  having,  at  a  vestry  meeting  for  the  purpose 
of  a  church  rate,  voted  in  favour  of  a  resolution  which  declared 

(1)  liogers  v.  Davenant,  1  Mod.  ^94,  (2)  4  Hagg.  Bed.  Bep.  82. 

236.  (3)  2  Curt.  303. 
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cliarch  rates  at  all  times  bad  in  principle  and  unjust  in  practice,  and      Fbancis 
quite  uncalled  for  at  the  present  time,  and  adjourned  the  meeting    stbward. 
for  twelve  months ;  and  for  having  voted  ^against  a  church  rate      [  *ioo2  ] 
dulj  moved  and  seconded.    The  citation  was  not  objected  to ;  but 
the  articles  alleged  that  the  roof  of  the  church  of  Shepton  Mallett 
"  was  in  so  dilapidated  a  state,  that  the  rain  came  through  the 
same  into  the  body  of  the  said  church,  to  the  serious  detriment  and 
injury  of  the  fabric,  and  also  of  a  valuable   organ  in  the  said 
church,  and  to  the  inconvenience  of    the  officiating  minister,'' 
**  who,  on  one  occasion,  on  account  of  the  rain  so  coming  therein, 
was  prevented  from  reading  prayers  in  the  reading-desk,  and  of  the 
congregation."    The  articles  further  charged  that  the  meeting  was 
called  for  imposing  %  church  rate,  and  the  party  voted  for  the 
resolution  above  mentioned,  and  also  presided  at  a  division  where 
it  was  carried  by  a  majority. 

The  learned  Judge  held  these  articles  insufficient.  He  considered 
them  as  equivalent  to  a  charge  of  refusing  not  only  the  rate  pro- 
posed but  any  rate  whatever :  but  he  then  expressly  denied  that  the 
refusal  of  any  rate  by  a  churchwarden  was  an  ecclesiastical  oiTence, 
observing  that  the  Court  is  not  to  presume  or  conjecture  any  thing 
in  a  criminal  proceeding.  He  did  not  enter  upon  the  inquiry  whether 
the  churchwarden's  acting  in  avowed  furtherance  of  his  opinion 
that  church  rates  were  always  "  bad  in  principle  and  particularly 
unjust  in  practice"  were  evidence  of  contumacy  in  the  refusal, 
thioking  the  articles  deficient  herein,  that  they  did  not  show  that 
the  dilapidated  and  unroofed  church  continued  out  of  repair  at  the 
time  of  preferring  the  articles.  He  also  remarks  that  it  was  not 
criminal,  but  might  be  highly  proper,  to  consider  in  vestry  the 
necessity  for  the  repairs  and  the  estimate  of  expense,  which  possibly 
may  have  been  thought  too  high  by  the  parishioners.  This  decision 
was  not  unreasonably  pressed  *on  Sir  H.  Jenner  Fust,  when  the  [  *1003  ] 
present  citation  was  impugned  before  him.  But  in  Dr.  Curteis's 
report  the  argument  at  the  Bar  is  briefly  summed  up,  while  the 
judgment  of  the  Court  occupies  a  very  large  space. 

After  careful  examination  of  these  two  cases,  it  is  hard  to  discover 
any  ground  for  excuse  in  that  former  case  which  is  not  in  the 
present.  Mr.  Cooper  was  charged  with  refusing  to  join  in  making 
any  church  rate ;  Mr.  Francis  with  refusing  to  join  in  a  particular 
rate ;  the  latter  being  a  parishioner  only,  the  former  both  parishioner 
and  churchwarden.  Mr.  Cooper  was  held  guiltless,  because  the 
continuance  of  the  dilapidation  was  not  alleged,  nor  is  it  alleged 
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Francis  against  Mr.  Francis.  In  Mr.  Cooper's  case  the  Ckmrt  could  not 
Steward,  conjecture  or  presume  that  the  church  may  not  have  been  com- 
pletely restored  between  the  citation  and  the  articles:  is  that 
conjecture  or  presumption  to  be  made  between  the  vestry  meeting 
and  the  citation  ?  Mr.  Cooper  was  excused  for  refusing  to  join  in 
making  any  rate  on  the  declared  ground  that  church  rates  are 
always  bad  in  principle,  from  a  suggestion  that  the  rate  thus  pro- 
posed might  possibly  have  been  thought  by  him  higher  than  a  fair 
estimate  of  necessary  expense  demanded.  *'  I  do  not  know  "  (says 
the  learned  Judge)  '*  that  it  is  an  o£fence  in  a  churchwarden  to  vote 
against  a  rate  of  2d.  in  the  pound,  unless  it  be  shown,  that  it  was 
adequate  and  only  adequate,  and  not  excessive,  beyond  the  purpose 
for  which  it  was  intended  to  be  applied  "  (i).  Such  a  vote  would 
appear  still  less  objectionable  in  a  parishioner  who  holds  no 
office.  If  the  argument  of  counsel  had  been  as  fully  reported  as 
[  *1004  ]  the  judgment,  we  might  *have  there  found  a  complete  demonstra- 
tion that  Mr.  Francis  was  entitled  to  the  benefit  of  this  consideration, 
and  that  it  would  have  shown  the  absence  of  all  offence. 

The  citation  is  not  in  respect  of  a  refusal  to  join  in  making  any 
rate,  but  the  refusal  to  join  in  making  a  sufficient  rate  for  necessary 
repairs.  The  refusal  to  make  a  sufficient  rate  raises  a  direct 
implication  that  Mr.  Francis  was  willing  to  join  in  making  some 
rate,  and  that  his  refusal  to  join  in  one  which  the  accuser  calls 
sufficient  might  proceed  from  his  perfect  knowledge  that  it  was 
much  more  than  sufficient,  and  excessive  beyond  its  legitimate 
purpose. 

This  appears  to  be  the  natural  meaning  of  the  citation :  and,  if 
so,  it  virtually  calls  on  the  Ecclesiastical  Court  to  do  what  it  has 
uniformly  disclaimed  the  power  to  do,  determine  on  the  amount  of 
assessment  to  be  imposed.  The  epithets  ''  sufficient "  and  "  neces- 
sary "  have  possibly  by  some  inadvertence  changed  places ;  but, 
however  placed,  the  word  "  sufficient "  imports  that  there  is  no 
offence  until,  on  inquiry,  the  Court  has  satisfied  itself  that  the 
proposed  amount  was  not  more  than  necessary  for  the  sufficient 
reparation  of  the  church,  and  that  the  parishioner  voted  against 
the  amount  proposed  from  some  improper  motive,  and  in  violation 
of  his  real  opinion.  The  learned  Judge  himself  observes  (p.  227} 
that,  if  the  charge  had  been  ''for  having  wilfully  and  con- 
tumaciously obstructed,"  and  that  had  been  the  specific  offence, 
he  "  should  have  thought  that  the  charge  had  not  been  sufficiently 
(1)  3  Curt.  223,  Steu^ard  v.  Francis. 
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made   out ;"  but  he  adds  *'  there  is  a  second  count,  for  '  con-     Feakois 
tnmaciously  refusing '  "  &c.  Stewabd. 

There  may  be  some  difficulty  in  reconciling  this  sentence  with 
some   language  in  the   preceding  paragraphs,  *or  with  the  two      [  *1006  ] 
modes  of  charge  in  the  prcesertim,  or  to  understand  how  obstructing 
can  be  less  an  offence  than  refusing,   each  act  being  supposed 
wilful  and  contumacious. 

But  here  attention  must  be  drawn  to  the  citation  as  it  appears 
in  these  pleadings.     (His  Lordship  here  read  from  the  citation  the 
words  describing  the  alleged  offence ;  ante,  p.  706.)     According  to 
the  strict  rules  of  criticism,  at  least  of  legal  criticism,  as  applied  to 
instruments  which  ought  to  show  criminal  jurisdiction,  the  words 
''  wilfully  and  contumaciously  "  would  appear  to  be  confined  to  the 
obstruction,  and  by  no  means  necessarily  connected  with  the  refusal. 
But  if  they  were  we  must  examine  the  force  of  the  word  "con- 
tumaciously."    To  an  argument  at  the  Bar  that  there  can  be  no 
contumacy  without  a  monition,  a  previous  monition — monitione 
pramissd, — the  learned  Judge  gives  this  answer.     "  It  is  said  that 
a  person  cannot  be  contumacious  unless  there  has  been  a  monition 
issued  against  him,  which  has  been  disobeyed ;  and  perhaps,  that 
is  correctly  argued, — what  then?    The    words    'contumaciously 
obstructing '  import '  that  there  has  been  a  monition,'  for  if  con- 
tumacy consist  in  disobeying  a  legal  order,  it  follows,  from  the  use 
of  the  word  '  contumacy,'  that  there  has  been  such  an  order  "  (i). 
If  the  whole  train  of  circumstances  necessary  to  make  out  an 
offence  must  be  inferred  from  the  use  of  a  word  which  would  be 
inapplicable  unless  those  circumstances  existed,  the  art  of  criminal 
pleading  in  all  our  Courts  will  be  reduced  within  very  narrow 
limits  indeed.     "  I  have  also  been  told,"  (the  learned  Judge  con- 
tinues (2) )  ''  that  a  party  should  be  excommunicated,  that  being  the 
extent  to  which  the  Court  can    proceed,  in  order  to  compel  a 
•parishioner  to  provide  the  necessary  means  for  repairing  the      [  *1006  ] 
church,  and  that  this  cannot  be  done,  sine  monitione ;  be  it  so, — if 
no  monition  has  issued,  then  the  Court  will  not  proceed,  (if  that  is 
the  law)  to  excommunicate  the  party.    But  it  is  possible  that  a 
monition  may  have  issued,  and  then  the  party  may  be  liable  to  be 
excommunicated;  or  if   there   has  been  no  preceding  monition, 
then  the  party  may  have  a  monition  issued  against  him,  in  the 
course  of  these  proceedings."    If  it  is  here  meant  that  a  charge 
of  contumacy  in  the  citation  may  be  established  by  proof  of  acting 
(1)  3  Curt.  226.  (2)  lb.  p.  227. 
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Frakcib      inconslBtently  with  a  monition  issaed  afterwards,  we  can  neither 
Stewaud.     assent  to  such  a  proposition,  nor  easily  believe  that  it  emanated 
from  the  learned  Judge.    It  seems  much  more  probably  a  miscon- 
ception in  the  reporter  or  an  erratum  of  the  printer. 

Upon  the  whole,  we  think  ourselves  bound  to  pronoance  tiie 
citation  bad,  as  describing  no  spiritual  o£fence.  And  we  think  it 
much  better  for  the  party  to  apply  for  prohibition  in  the  first  stage 

than  after  expense  incurred. 

Judgment  for  plainti^. 


!««•  EEG.  V.  MAETIN  and  Another. 

Aav,  23. 
(Dav.  &  Mer.  386—387 ;  S.  C.  13  L.  J.  M.  C.  45 ;  2  a  B.  1037,  n. ;  S  Jur.  36.) 

[  386  ]  Where  under  stat.  5  &  6  Will.  IV.  c.  50,  88.  94  and  95,  justices  at  special 

Sessione  make  an  order,  directing  an  indictment  to  be  preferred  for  non- 
repair of  a  highway,  the  order  must  state  that  the  special  Sessions  were  held 
within  the  *'  division  in  which  the  highway  was  situate." 

An  order  of  Quarter  Sessions  awarding  the  costs  of  such  an  indictment 
was  held  void,  where  the  order  of  special  Sessions  was  defective  in  this 
respect,  although  in  point  of  fact  the  special  Sessions,  which  directed  the 
indictment,  had  been  held  in  the  proper  division,  and  the  order  of  Quarter 
Sessions  recited  that  they  had  been  so  held. 

P ASHLEY  in  Trinity  Term  last,  obtained  a  rule,  calling  upon 
the  defendants,  who  were  justices  of  the  West  Riding  of  Yorkshire, 
to  show  cause  why  a  mandamus  should  not  issue,  commanding 
them  to  issue  a  distress  warrant  to  levy  the  costs  of  prosecuting 
a  highway  indictment,  which  had  been  tried  at  the  West  Biding 
Quarter  Sessions. 

The  highway  in  question  was  situate  in  the  township  of  Haver- 
croft,  within  the  division  of  Staincross,  in  the  said  riding.  The 
surveyors  of  the  highways  of  Havercroft  had  attended  at  a  special 
Sessions  held  within  the  division  of  Staincross,  in  obedience  to  a 
summons  issued  under  stat.  5  &  6  Will.  IV.  c.  50,  s.  94,  which 
authorises  a  justice  to  issue  a  summons,  ''  requiring  the  surveyor 
of  the  parish,  or  other  person  or  body  politic  or  corporate,  charge- 
able with  such  repairs,  to  appear  before  the  justices  at  some  special 
Sessions  for  the  highways  in  the  said  summons  mentioned,  to  be 
held  within  the  division  in  which  the  said  highway  may  be  situate." 
The  surveyors  having  denied  the  liability  of  the  township  to  the 
repair  of  the  highway,  the  special  Sessions  had  made  an  order, 
directing  an  indictment  to  be  preferred  under  section  95,  which 
enacts,  ''that  if  on  the  hearing  of  any  such  summons  respecting 
the  repair  of  any  highway,  the  duty  or  obligation  of  such  repairs 
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is  denied  by  the  surveyor  on  behalf  of  the  inhabitants  of  the        Rko. 
parish,  &c.,  it  shall  then  be  lawful  for  such  justices,  and  they  are      maktin. 
hereby  required,  to  direct  a  bill  of  indictment  to  be  preferred." 
On  the  trial  of  the  indictment  at  the  Quarter  Sessions  for  the 
riding,  the  liability  of  the  township  was  established.     The  Quarter 
Sessions  then  made  an  order  for  costs  against  the  township  under 
the  same  section.    Payment  having  been  refused,  the  defendants 
were  then  applied  to  for  a  distress  warrant  to  levy  the  costs,  but 
they  declined  to  grant  such  warrant. 

The  order   of    Quarter   Sessions   ordering   payment    of    costs 
'recited  that  the  special  Sessions,  by  which  the  indictment  had      [  ^^^^  ] 
been  directed,  were  held  "within  the  division  of  Staincross,  in 
which  the  said  highway  is  situate;"  but  this  was  not  stated  in 
the  order  of  special  Sessions. 

iS.  HaU,  on  showing  cause,  now  made  this  objection  among 

others,  that  the  Quarter  Sessions  had  no  jurisdiction  to  order 

costs,  because  the  order  of  special  Sessions  was  bad,  inasmuch 

as  it  did  not  state  them  to  have  been  held  within  the  division  in 

which  the  highway  was  situate.     He  also  contended  that  this 

defect  could  not  be  supplied  by  reference  to  the  order  of  Quarter 

Sessions,  as  the  last  mentioned  order  merely  said  within  the 

division  in  which  the  highway  "is  situate;"  and,  as  the  limits 

of  divisions  might  be  varied  from  time  to  time  under  stat.  6  &  7 

Will.  lY.  c.  12,  it  therefore  did  not  appear  that  the  highway  was 

situate  within  the  same  division  when  the  order  of  special  Sessions 

was  made.    As  to  the  last  mentioned  point,  he  referred  to  Walton  v. 

Parish  of  Chesterfield  (l). 

Pashley,  contra,  contended  that  the  order  of  Quarter  Sessions 
was  sufficient,  and  alone  to  be  looked  to,  and  must  be  taken  to  be 
true ;  and  that,  with  respect  to  the  holding  the  special  Sessions  in 
any  particular  division,  the  statute  was  merely  directory. 

Lord  Denman,  Gh.  J. : 

The  objection  must  prevail.  Every  thing  that  is  necessary  to 
give  jurisdiction  must  appear  on  the  face  of  all  the  proceedings. 
It  does  not  appear  in  this  case  that  the  order  directing  an 
indictment  was  made  by  those  who  had  jurisdiction. 

WnjiUMS,  CoLERiDGB  and  Wightman,  JJ.  concurred. 

Rule  (lischarqed. 
(1)  0  Mod.  322. 
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IN  THE  COURT  OF  COMMON  PLEAS. 


1843.  GEOEGE  BEDFOED  PIM  and   THOMAS   EOGEES 

Mayj^27.  ^      JOSEPH    EEID    AND     OTHERS  (l). 

t  ^  ^  (6  Man.  &  G.  1—27;  S.  C.  1  D.  &  L.  512;  6  Scott,  N.  E.  982 ;  12  L.  J.  C.  P.  299.) 

The  plaintiffs  effected  a  policy  of  insurance  against  fire,  subject  (inttr 
alia)  to  the  following  condition:  "In  the  insurance  of  goods,  &c.  the 
building  or  place  in  which  the  same  are  deposited  is  to  be  described,  the 
qiiantity  and  description  of  such  goods,  also  whether  any  hazardous  trade 
is  carried  on,  or  any  hazardous  articles  deposited,  therein;  and  if  any 
person  shall  insure  his  goods  or  buildings,  and  shall  cause  the  same  to  be 
described  otherwise  than  they  really  are,  to  the  prejudice  of  the  Company, 
or  shall  misrepresent  or  omit  to  communicate  any  circumstance  which  is 
material  to  be  made  known  to  the  Company,  in  order  to  enable  them  to 
judge  of  the  risk  they  have  undertaken,  or  are  required  to  undertake,  such 
insurance  shall  be  of  no  force : 

Held,  that  this  condition  was  to  be  referred  to  the  time  when  the  policy 
was  effected,  and  that,  in  the  absence  of  fraud,  neither  by  the  general  law 
of  insurance  nor  by  such  condition,  was  the  policy  avoided  by  the  circum- 
stance that,  subsequently  to  the  effecting  of  the  policy,  a  more  hazardous 
trade  had,  without  notice  to  the  Company,  been  carried  on  upon  the  premises. 

Assumpsit  on  a  policy  of  insurance  against  fire.   The  first  count  of 
the  declaration  set  out  the  policy,  dated  the  12th  of  November,  1840, 

[  ^2  ]  which  recited  that  *the  plaintiffs  had  paid  the  sum  of  IL  10«.  to 
the  Imperial  Insurance  Company  as  a  premium  for  the  insurance 
to  the  29th  day  of  September,  1841,  on  the  property  described  in 
the  policy,  viz.  ''  On  their  paper-machine,  stuff-chest,  and  all 
gear-work  communicating,  thereto  belonging,  including  fixtures 
in  the  machine-house  marked  G  in  surveyor's  report,  including 
602.  on  a  small  engine-yard,  the  sum  of  500L ;  on  a  steam-engine 
in  engine-house  B,  the  sum  of  1501.,  and  on  three  paper-engines ; 
fly-wheel,  with  machinery  belonging  thereto,  including  fixtures  in 
a  mill-house  marked  A,  the  sum  of  850L ;  in  the  whole  amounting 
to  1,0002. ; "  it  was  by  the  policy  declared  that  from  the  8th  of 
October,  1840,  and  so  long  as  the  said  assured  should  duly  pay,  or 
cause  to  be  paid,  the  said  premium  to  the  said  Company,  and  the 
acting  directors  of  the  said  Company  for  the  time  being  should  agree 

[  *3  ]  to  accept  the  same,  the  ^capital  stock  or  funds  of  the  Company 
should  be  subject  and  liable  to  pay  to  the  assured  all  damage  and 
loss  which  they  should  suffer  by  fire  on  the  property  mentioned  in 
the  policy,  not  exceeding  1,0002.,  according  to  the  tenor  of  their 
printed  proposals  and  conditions  accompanying  the  policy. 
(1)  Stokti  V.  Cox  (1856)  1  H.  &  N.  533,  26  L.  J.  Ex.  113. 
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The  declaration   then   set   out   the   proposals  and  conditions         Pim 
accompanying  the  policy ;  the  principal  of  which  were  as  follows :        rei'p. 

First.  Persons  desirous  to  make  insurance  on  buildings,  are  to 
deliver  into  the  office  the  following  particulars, — viz.  of  what 
materials  the  walls  and  roof  of  each  building  intended  to  be 
insured,  are  composed — where  situated — whether  the  same  are 
occupied  as  shops  or  how  otherwise ;  also  whether  adjoining  to, 
or  in  the  risk  of,  any  building  or  place  in  which  any  hazardous 
trade  is  carried  on.  Houses  not  duly  separated  by  party-walls 
are  deemed  brick  and  timber.  All  manufactories  which  contain 
furnaces,  kilns,  stoves,  coakels,  or  ovens,  or  otherwise  use  fire- 
heat,  are  chargeable  at  additional  rates. 

For  the  insurance  of  premises  which  contain  any  steam-engine, 
stove,  coakel,  kiln,  or  other  implement,  in  or  by  which  heat  is 
produced  (common  fire-places  excepted),  the  construction  and 
circumstances  of  the  same  must  be  particularly  described  at  the 
time  of  e£fecting  the  insurance,  or,  if  subsequently  introduced, 
due  notice  must  be  given  to  the  Company,  and  the  same  allowed 
by  them ;  otherwise  the  policy  will  be  void ;  or  if  more  than  one 
quarter  hundred  weight  of  gunpowder  shall  be  deposited  at  any 
one  time  in  any  premises,  on  or  in  which  an  insurance  is  effected, 
such  insurance  shall  be  void.  In  the  insurance  of  goods,  wares,  or 
merchandize,  the  building  or  place  in  which  the  same  are  deposited 
is  to  be  described;  the  quantity  and  description  of  such  goods; 
also  whether  any  hazardous  trade  is  carried  on,  or  any  hazardous 
articles  deposited,  therein.  And  if  any  person  or  persons  shall 
insure  his  or  their  buildings  or  *goods,  and  shall  cause  the  same  [  ^i  ] 
to  be  described  otherwise  than  they  really  are,  to  the  prejudice  of 
the  Company,  or  shall  misrepresent,  or  omit  to  communicate,  any 
circumstance  which  is  material  to  be  made  known  to  the  Company, 
in  order  to  enable  them  to  judge  of  the  risk  they  have  under- 
taken or  are  required  to  undertake,  such  insurance  shall  be 
of  no  force. 

*  *  m  *  * 

The  declaration  then  averred  that  the  defendants  were  members  [  5  ] 
and  the  acting  directors  of  the  Company ;  that  they  subscribed  the 
policy ;  that  the  plaintiflf  paid  the  premium  and  stamp  duty  on  the 
policy ;  that  the  defendants  promised  the  plaintiffs  that  all  things  in 
the  policy  of  insurance,  proposals  and  conditions,  on  the  part  of  the 
Company  to  be  performed  and  fulfilled,  should  be  performed  and  ful- 
filled ;  that  the  plaintiffs  caused  the  buildings,  and  the  quality  and 
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PiM         description  of  the  property  therein  to  be  truly  described  in  the  policy, 
Reid.        and  did  not  misrepresent,  or  omit  to  communicate,  any  circumstance 
which  then  was  material  to  be  made  known  to  the  Company  in 
order  to  enable  them  to  judge  of  the  risk  so  by  them  undertaken  as 
aforesaid;    that  a  certain  other  insurance  for   1,0001.  had  been 
made  in  another  office,  to  wit,  &c.,  and  that  the  plaintifCs  gave 
[  *G  ]        notice  ^thereof  to  the  first  mentioned  Company,  who  indorsed  the 
same  on  the  first  mentioned  policy.    The  declaration  then  alleged 
compliance,  on  the  part  of  the  plaintiffs,  with  other  conditions  in 
the  policy  (which  are  omitted  as  not  material  to  the  question  dis- 
cussed) ;  that  at  the  time  of  the  making  of  the  policy,  and  from 
thence  until  and  at  the  time  when  the  property  was  destroyed  by 
fire  as  therein  mentioned,  the  plaintiffs  were  interested  in  the 
assured  property  to  the  amount  of  all  the  moneys  insured  therein, 
to  wit,  2,000L,  that  is  to  say,  in  each  of  the  items  so  insured  in 
double  the  amount  of  the  proportion  of  the  sum  of  1,0002.  so  by 
the  policy  insured  on  the  same,  and  that  the  value  thereof  was  &c. 
It  then  stated  the  destruction  of  the  premises  by  fire  upon  the 
19th  of  June,  1841 ;  that  the  plaintiffs  forthwith  gave  account  of 
such  loss  and  damage  to  the  Company,  and  did  also  deliver  to  the 
Company  as  soon  as  possible  afterwards,  to  wit,  on  &c.,  as  particular 
an  account  in  writing  of  their  said  loss  and  damage  as  the  nature 
of  the  case  would  admit,  and  then  made  proof  of  the  same  by 
their  affirmation.    Breach  :  that  the  defendants  had  not  paid  their 
ratable  proportion  or  reinstated  the  property. 

There  was  a  second  count  for  money  had  and  received. 
Damages,  2,000L 

Fleas :  First :  non  assumpsit ;  secondly  (to  the  first  count),  that 
the  plaintiffs  were  not  interested,  modo  et  forma ;  thirdly  (to  the 
same),  that  they  did  not,  after  the  loss,  give  notice  of  such  loss, 
modo  et  forma ;  fourthly  (to  the  same),  that  they  did  not,  as  soon 
as  possible  after  the  loss,  or  after  giving  notice  of  such  loss,  deliver 
in  a  particular  account  in  writing  of  their  loss,  modo  et  forma. 
Upon  each  of  these  pleas  issue  were  joined. 

Fifthly  (to  the  same),  that  before  and  at  the  time  of  effecting 
the  policy,  &c.,  a  certain  implement,  other  than  a  common  fire- 
place, and  in  and  by  which  implement  heat  was  produced,  to  wit,  a 
[  *7  ]  furnace,  had  been  introduced  *into,  and  fixed  upon,  the  premises 
wherein  the  said  loss  and  damage  happened,  for  the  purpose  of 
being  used  therein,  and  at  the  time  of  the  plaintiffs'  proposing  to 
effect  the  insurance,  and  from  thence,  &c.,  was  used  therein,  with 
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the  privity  and  by  the  sufiferance  of  the  plaintiffs :  that  this  was  a  pim 
circmnstance  material  to  be  made  known  to  the  Company,  in  order  ^kid, 
to  enable  them  to  judge  of  the  risk  they  were  required  by  the  pro- 
posed policy  to  undertake;  nevertheless,  the  plaintiffs  did  not 
communicate  the  fact  to  the  Company,  and  the  policy  was  effected 
without  any  knowledge  by  the  defendants  or  the  Company  of  the 
fact ;  whereby  the  policy  became  void.    Verification. 

Sixthly  (to  the  same),  that  before  and  at  the  time  of  the  making 

of  the  i>olicy  and  effecting  of  the  insurance  the  plaintiffs  carried  on 

upon  the  premises,  wherein,  &c.,  the  business  of  paper-makers,  and 

used  the  said  premises  as  and  for  a  paper  manufactory,  whereof 

the  plaintiffs,  at  the  time  of  the  effecting  the  said  insurance,  gave 

notice  to  the  Company;    and   that  afterwards   and  before  the 

happening  of  the  said  loss  or  damage,  to  wit,  on  the  1st  of  April, 

1841,  the  plaintiffs  discontinued,  and  thence  until  the  happening 

of  the  said  loss  or  damage  did  discontinue,  to  carry  on  the  said 

business  upon  the  said  premises,  or  to  use  the  same  as  or  for  such 

manufactory  as  aforesaid.     That  thereupon  one  Henry  Butler,  by 

the  sufferance  and  permission  of  the  plaintiffs,  after  the  making  of 

the  insurance,  and  before   the  happening,  «&c.,  to  wit,  on,  &c., 

and  from  thence  until  and  at  the  time  of  the  happening,  &c., 

carried  on,  in  and  upon  the  premises  and  near  to  the  insured 

property,  a  certain  hazardous  trade    not  carried  on  therein  or 

thereon  at  the  time  of  the  effecting  of  the  insurance,  to  wit,  the 

trade  of  a  cleaner  and  dyer  of  cotton- waste,  for  the  purpose  of  making 

cotton-wadding;  whereby  the  risk  of  the  insured  property  becoming 

damaged  by  fire,  after  *the  effecting  of  the  said  insurance,  and        [  *^  1 

before  the  happening,  &c.,  became  greatly  increased;   that  the 

carrying  on  of  the  said  hazardous  trade  in  and  upon  the  premises, 

during  all  the  time  aforesaid  was  a  circumstance  material  to  be 

made  known  to  the  Company,  in  order  to  enable  them  to  judge  of  the 

risk  they  had  so  undertaken,  as  in  the  first  count  mentioned ;  but 

that,  as  well  the  plaintiffs  as  the  said  Henry  Butler,  at  all  times 

until  the  happening,  &c.,  omitted  to  communicate  the  same  to  the 

Company,  nor  had  the  Company  or  the  defendants,  at  any  time 

before  the  happening,  &c.,  any  notice  or  knowledge  that  the  said 

hazardous  trade  was  so  carried  on   in  and  upon  the  premises, 

or  that  the  risk  was  so  increased  as  aforesaid.    And  further,  that, 

by  means  of  the  premises  in  this  plea  mentioned,  the  policy  and 

insurance  became  void.    Verification. 

Seventhly  (to  the  same),  that  after  the  making  of  the  policy,  &c., 
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Piic  and  before  the  happening,  &c.,  to  wit,  on  &c.,  and  on  divers  other 
Reid.  days,  &c.,  divers,  to  wit,  ten  tons  of  cotton-waste  (being  respectively 
hazardous  articles  within  the  intent  and  meaning  of  the  said  con- 
ditions) were  deposited,  with  the  knowledge  and  consent  of  the 
plaintiffs,  in  and  upon  the  premises  wherein  the  said  loss  or 
damage  happened,  and  remained  and  were  so  deposited,  therein, 
at  the  time  of  the  happening,  &c.  That  the  depositing  of  the  said 
hazardous  articles  as  aforesaid,  greatly  increased  the  risk  of  the 
insured  property  being  damaged  by  fire,  and  was,  during  all  the 
time  aforesaid,  a  circumstance  material  to  be  made  known  to  the 
Company,  in  order  to  enable  them  to  judge  of  the  risk  they  had 
undertaken.  Nevertheless  the  plaintiffs  did  not,  at  any  time,  com- 
municate the  said  circumstance  to  the  Company,  nor  had  the 
Company  any  notice  thereof  until  the  happening,  &c.;  and  the 
said  cotton-waste  remained  from  thence  continually,  until  the 
[  *9  ]  happening,  &c.,  upon  the  said  buildings,  with  *the  knowledge  and 
consent  of  the  plaintiffs,  but  without  the  knowledge  or  consent  of 
the  Company ;  whereby  and  by  means  of  which,  &c.,  the  risk  under- 
taken by  the  Company  was,  during  all  the  time  aforesaid,  increased. 
Verification. 

Beplication  to  the  fifth,  sixth,  and  seventh  pleas,  de  injuria; 
whereupon  issue  was  joined. 

At  the  trial,  before  Tindal,  Ch.  J.,  at  the  sittings  for  London 
after  last  Hilary  Term,  the  following  facts  appeared : 

The  plaintiff  Fim,  in  November,  1840,  carried  on  the  business  of 
a  paper-maker  upon  the  premises  in  question,  and  on  the  12tb  of 
that  month,  together  with  the  other  plaintiff,  Rogers,  the  mortgagee 
of  the  premises,  effected  an  insurance  thereon  with  the  Imperial 
Insurance  Company,  subject  to  the  conditions  set  forth  in  the 
declaration.  About  four  months  after  the  making  of  the  policy, 
Pim,  being  in  difficulties,  ceased  to  carry  on  the  trade  of  a  paper- 
maker  upon  the  premises.  Soon  afterwards  Henry  Butler,  Pirn's 
brother-in-law,  came  upon  the  premises  with  his  family, — ^it  did 
not  appear  under  what  circumstances, — and  brought  a  large 
quantity  of  cotton-waste,  which  was  cleaned  and  dyed  there.  At 
the  time  of  the  fire,  some  of  the  cotton-waste  was  in  the  mill ;  and 
several  witnesses  proved  that  it  is  a  material  liable  to  spontaneous 
ignition ;  and  it  appeared  that  insurance  offices  generally  decline 
to  insure  premises  where  it  is  kept  or  used.  There  was  however 
no  evidence  to  show  how  the  fire  originated.  The  fact  of  the 
cotton-waste  being  cleaned  and  dyed  upon  the  premises  had  not 
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been  commanicated  to  the  Company.  It  was  also  proved  that  pim 
cotton-waste  is  used,  in  large  quantities,  in  the  manufacture  of  ^^{j^ 
certain  sorts  of  paper. 

[The  report  then  sets  out  certain  objections  taken  for  the 
defendants  upon  the  evidence  tendered  by  the  plaintijBfs  upon  the 
second,  third  and  fourth  issues,  and  the  rulings  of  the  Lord 
Chief  Justice  thereon,  and  proceeds :] 

Upon  the  sixth  and  seventh  pleas,  his  Lordship  told  the  jury  that  [  lo  ] 
the  questions  for  their  consideration  were — first,  whether  Butler 
came  upon  the  premises,  and  ^carried  on  the  alleged  hazardous  [  '^O 
trade  there,  by  the  sufferance  and  permission  of  the  plaintiffs; 
and,  secondly,  whether  the  trade  carried  on  by  him  was,  in  fact, 
of  a  more  hazardous  description  than  that  which  was  carried 
on  by  the  plaintiffs  upon  the  premises,  at  the  time  the  policy 
was  effected. 

The  jury  returned  a  verdict  for  the  plaintiffs  upon  the  first  five 
issues,  and  for  the  defendants  upon  the  sixth  and  seventh. 

Channelly  Serjt.,  on  behalf  of  the  plaintiffs  in  Easter  Term  (i), 
obtained  a  rule  nisi  for  a  new  trial  (upon  the  ground  that  the 
verdict  was  against  evidence),  or  for  judgment  non  obstante  veredicto 
on  the  sixth  and  seventh  issues,  or  for  a  venire  de  novo.  Li  support 
of  the  second  branch  of  his  rule  he  contended,  that  the  condition 
in  the  policy  did  not  require  notice  of  any  alteration  in  the  risk 
subsequent  to  the  time  when  the  policy  was  effected,  and  during 
the  current  year  over  which  it  extended.  He  cited  Shaw  v. 
Robberds  (2). 

Manning,  Serjt.  (with  whom  was  F.  Robinson)  now  showed 
cause: 

It  may  be  assumed,  upon  the  evidence,  that  the  plaintiff  Pim, 
even  if  he  did  not  exercise  a  control  over  the  business  carried  on 
by  Butler  upon  the  premises,  at  least  knew  of,  and  assented  to, 
its  being  carried  on  there.  It  is  not  necessary  that  there  should 
have  been  any  specific  assent  to  that  effect ;  it  would  be  sufficient 
if  Pim  knew,  or  had  the  means  of  knowing,  that  the  business  was 
carried  on,  and  did  not  prevent  it.  In  1  Boll.  Abr.  tit.  Action  on 
case  (B.)  (3),  there  are  several  cases  collected  showing  to  what 

(1)  24th  April.  (3)  Translated  in  1  Vin.  Abr.  tit* 

(2)  45  R  B.  407  (6  Ad.  &  £1.  75;      Actions  (B.)  for  fire. 
1  N.  &  P.  279). 
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?iM  extent  a  party  was  liable  to  his  neighboar  at  common  law,  ^before 
Reid.  the  stats.  6  Ann.  c.  81,  and  14  Geo.  III.  c.  78,  for  an  injury  by 
[  *12  ]       fire;  and  they  establish  that  if  the  fire  was  occasioned  by  the  act- 

of  a  party  who  was  apon  the  premises  with  the  assent  or  knowledge 

of  the  owner,  the  owner  was  liable. 

(Gbksswell,  J.:  But  if  that  party  was  a  tenant?) 

No  demise  to  Butler  was  shown  in  this  case ;  and  if  there  wece 
one,  it  was  a  fact  within  the  knowledge  of  the  plaintifis  and  not  of 
the  defendants.  If  a  party  demise  without  any  restriction  as 
to  carrying  on  a  noxious  or  dangerous  trade,  and  the  tenant 
do  carry  on  such  a  trade,  the  landlord  is  liable.  In  Rex  v. 
Pedley  (i)  it  was  held,  that  if  the  owner  of  land  let  a  building 
which  requires  particular  care  to  prevent  the  occupation  from  being 
a  nuisance,  and  the  nuisance  occurs  for  want  of  such  care  on  the 
part  of  the  tenant,  the  owner  is  liable  to  an  indictment  for  such 
nuisance. 

(TiNDAL,  Ch.  J. :  In  that  case  it  would  appear  that  the  buildings 
complained  of  had  been  erected  by  the  owner  himself  (2).) 

But  supposing  Butler  was  not  the  tenant  of  Fim,  and  that  he  came 
on  the  premises  as  his  guest  or  merely  by  his  sufferance,  the  rule 
laid  down  in  Bolle  clearly  applies.  If  then  the  risk  was  changed, 
with  the  knowledge  of  the  insured,  the  policy  was  vitiated  under 
the  last  clause  of  the  first  condition,  which  provides  that  "  if  any 
[  *13  ]  person  insure  his  buildings,  and  shall  cause  *the  same  to  be 
described  otherwise  than  as  they  really  are,  to  the  prejudice  of 
the  Company,  or  shall  misrepresent  or  omit  to  communicate  any 
circumstance  which  is  material  to  be  made  known  to  the  Company, 
in  order  to  enable  them  to  judge  of  the  risk  they  have  undertaken, 

(1)  40  B.  £.  444  (1  Ad.  &  £1.  822  ;  From  this  note,  what  is  above  sug- 
3  N.  &  M.  627).  gested  by  the  Lord  Chisf  Justice 

(2)  This  would  be  so  according  to  would  appear  to  be  a  necessary  infer- 
the  marginal  note  of  that  case  in  ence;  but,  from  the  case  itself,  sls 
1  Ad.  &  El.  822 ;  which  runs  thus :  stated  in  both  reports,  it  will  be  seen 
**  If  the  owner  of  land  erect  a  building  that  the  nuisance  complained  of  (oom- 
which  is  a  nuisance,  or  of  which  the  mon  necessary-houses)  had  been  con- 
occupation  is  likely  to  produce  a  structed  and  used  by  the  tenants  of 
nuisanoe,  and  let  the  land,  he  is  liable  the  premises  before  the  time  at  which 
to  an  indictment  for  such  nuisance  the  defendant  became  interested  in  the 
being  continued  or  created  during  the  property  by  purchasing  the  reversion. 
t«in." 
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or  are  required  to  undertake,  such  insurance  shall  be  of  no  force ;  *'         pim 
which  mast  mean  that  it  shall  be  void  ab  initio.  reid. 

(Maule,  J. :  Your  construction  would  amount  to  this :  that  if  a 
policy  were  e£fected  for  a  year,  and  the  risk  remained  unchanged 
for  eleven  months,  and  the  goods  were  then  damaged  by  fire,  and 
afterwards  a  trade  were  carried  on  upon  the  premises,  without 
notice  to  the  Insurance  Company  before  the  expiration  of  the  year, 
the  policy  would  be  avoided,  and  the  insured  could  not  recover 
for  the  previous  damage.) 

That  might  or  might  not  be.  In  such  a  case  the  right  of  action 
would  have  vested ;  and  it  may  be  that  the  policy  would  not  be 
avoided  retrospectively;  but  it  is  sufficient  to  say  that  the  case 
supposed  is  not  this  case. 

(Maule,  J. :  The  pleas  do  not  allege  that  a  reasonable  time  for 
communicating  the  alteration  in  the  risk  had  elapsed  before  the 
loss,  and  that  no  notice  was  given.) 

It  would  have  been  more  technical  to  have  inserted  such  an  allega- 
tion— but  it  is  mere  matter  of  form. 

(Maule,  J.:  It  seems  to  me  more  like  substance.  It  is  not 
inconsistent  with  the  pleas  that  the  plainti£fs  had  taken  all  diligent 
means  to  communicate  the  alteration  in  the  risk,  but  that  the  loss 
occurred  before  they  could  do  so.) 

Here,  the  words  *'  omit  to  communicate  "  in  the  declaration  and 
the  pleas,  after  pleading  over  the  verdict,  must  be  taken  in 
the  same  sense. 

(Mauls,  J. :  To  omit  to  do  something,  has  reference  to  something 
that  a  party  could  do ;  how  is  it  shown  here  that  the  thing  could 
be  done  ?  The  condition  in  the  policy  is  not  that  the  insured  shall 
communicate  the  alteration  in  the  risk  before  loss.  But  the 
defendants  take  a  particular  event,  which  is  not  ^mentioned  in  the  [  *H  ] 
condition,  and  say  that  the  plaintiffs  did  not  communicate  before 
then.  The  allegation  in  the  pleas  is  not  even  a  general  allegation 
of  omission  to  communicate.) 

The  term  "  omission  "  means  something  more  than  the  mere  not 
doing  an  act.  It  means  the  not  doing  something  which  the  party 
ought  to  have  done,  and  had  the  power  of  doing. 

46 — 2 
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PiM  (Maule,  J. :  It  seems  to  me  that  the  allegation  in  the  pleas  is 


V. 


Reid.  the  same  as  if  the  defendants  had  said,  that  the  plaintiffis  did  not 
communicate  before  the  loss;  and  they  might  as  well  have  said 
that  they  did  not  communicate  before  their  birthday,  or  the  fire  at 
the  Boyal  Exchange.) 

The  reference  to  the  loss  is  merely  for  the  purpose  of  showing  that 
it  happened  after  the  alteration  in  the  risk,  and  the  omission  to 
communicate  it. 

(TiNDAL,  Ch.  J. :  Suppose  the  assured  had  given  notice  to  the 
Company :  how  would  it  have  benefited  them  ?  They  would  not 
have  set  people  to  watch  the  premises.) 

It  might  have  had  this  effect;  that  the  extra  risk  having  been 
incurred,  the  office  might  have  refused  to  renew  the  policy  at  the 
lower  rate  of  premium ;  or  the  extra  risk  may  be  considered  as 
resembling  a  deviation  in  the  case  of  a  sea-policy,  in  which  case 
even  notice  would  not  have  availed  the  plaintiffs. 


[  16  ]  Channelly  Serjt.  (with  whom  were  ByleSj  Serjt.  and  E.  James), 

in  support  of  the  rule : 

The  sixth  and  seventh  pleas  do  not  set  up  any  defence,  arising 
either  from  the  ordinary  law  of  insurance,  or  from  the  terms  of  the 
particular  policy.  Fraud  or  misrepresentation,  or  the  suppression 
of  any  fact  existing  at  the  time  of  the  contract  being  entered  into, 
are  defences  of  the  first  class;  but  none  such  are  set  up  in  this 
case.  The  defendants,  therefore,  must  depend  upon  the  express 
terms  of  the  policy.  And  they  are  bound  to  bring  the  case  clearly 
within  the  condition  which  they  allege  has  been  broken.  As 
observed  by  Tindal,  Ch.  J.  in  the  case  of  Borradaile  v.  HtmUr  (i), 
two  classes  of  conditions  are  usually  inserted  in  policies  of  insur- 
ance :  the  first,  pointing  to  the  time  of  the  contract ;  the  second,  to 
things  which  m^y  occur  at  a  time  subsequent.  Policies  that 
contain  the  latter  class  of  conditions  usually  require  an  indorse- 
ment to  be  made  upon  the  policy.  In  the  first  condition  of  the 
present  policy  it  is  expressly  stipulated,  that  if  any  steam-engine, 
stove,  &c.  be  ''  subsequently  introduced,  due  notice  must  be  given 
to  the  Company,  and  the  same  allowed  by  them,  otherwise  the 
policy  will  be  void."  There  are  several  other  conditions  in  the 
(1)  63  R,  B.  428  (5  Man.  &  G,  689;  o  Scott,  N.  R.  418). 
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policy,  whereby  notice,  and  indorsement,  of  things  done  subse-  vm 

quently  are  required.  In  these  cases  the  policy  would  be  for  a  urw. 
year,  defeasible  by  a  breach  of  the  condition.  But  the  condition 
under  discussion  is  not  of  this  nature.  The  only  words  that  raise 
any  doubt  are  these  :  *'  or  shall  misrepresent,  or  omit  to  communi- 
cate, any  circumstance  which  is  material  to  be  made  known  to  the 
Company,  in  order  to  enable  them  *to  judge  of  the  risk  they  have  [  ^17  ] 
undertaken,  or  are  required  to  undertake ; ''  but  looking  at  the 
whole  condition,  it  clearly  refers  to  time  present.  *'  Misrepresen- 
tation "  must  necessarily  do  so ;  and  the  term,  "  omit  to  com- 
municate/' which  merely  points  to  a  suppression  of  facts,  as 
contradistinguished  from  misrepresentation,  cannot  be  referred  to 
a  different  period.  Where  there  is  a  clear  allusion  to  time  subse- 
quent,— as  in  the  instance  of  the  introduction  of  steam-engines 
dbc., — a  notice  to  the  Company,  and  an  allowance  by  them,  are 
required;  but  neither  is  mentioned  in  this  instance. 

(CoLTMAN,  J. :  According  to  your  construction,  the  assured  would 
not  be  bound  to  give  notice  of  such  an  alteration  of  risk  at  the 
renewal  of  the  policy.) 

Certainly  not,  till  then.    Probably  they  might  be  required  to  do  so 
then,  as  a  renewal  would  be  tantamount  to  a  new  contract.    The 
argument  on  the  other  side  must  go  this  length,  that  if  a  dangerous 
trade  were  carried  on  upon  the  premises  for  one  day  or  one  hour, 
and  the  fact  was  not  communicated  to  the  Company,  the  policy 
would  be  avoided,  although  no  fire  had  occurred.     In  Shaw  v. 
Robber  da  (i),  the  plaintiff  insured  premises  against   fire,  by  the 
description  of  a  granary  &c.,  and  **  a  kiln  for  drying  corn,  in  use," 
communicating  therewith.     By  the  conditions  of  insurance,  the 
policy  was  to  be  forfeited  unless  the  buildings  were  accurately 
described,  and  the  trades  carried  on   therein   specified ;    and  if 
any  alteration  were  made  in  the  building,  or   the  risk  of  fire 
increased,  the  alteration  &c.  was  to  be  notified  and  allowed  by 
indorsement  on  the  policy,  otherwise  the  insurance  to  be  void. 
The  plaintiff  carried  on  no  trade  in  the  kiln  except  that  of  drying 
com ;  but,  on  one  occasion,  he  allowed  the  owner  of  some  bark, 
which  had  been  wetted,  to  dry  it  gratuitously  in  the  kiln  ;  and  this 
occasioned  *a  fire,  by  which  the  premises  were  destroyed  on  the       [  *18  ] 
third  day  after  the  drying  of  the  bark  commenced.    Drying  bark 

(1)  45  E.  E.  407  (6  Ad.  &  El.  16;  1  N.  &  P.  279). 
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PiM         is  a  distinct  trade  from  drying  eom,  and  more  hazardous,  and 

Reid.        insurers  charge  a  higher  premium  for  bark-kilns  than  corn-kilns ; 

and  it  was  held  that  the  assured  was  not  precluded  from  recovering, 

either  on  the  ground  of  an  alteration  of  risk,  or  (in  the  absence 

of  fraud)  because  the  fire  had  arisen  from  his  negligence.     There, 

the  fire  took  place  in  consequence  of  the  very  act  complained  of ; 

which  was  not  proved  to  be  the  case  in  the  present  instance.    In 

that  case  two  conditions  were  under  consideration ;  the  third,  which 

related  to  the  nature  of  the  building  and  the  trade  carried  on 

therein  at  the  time  the  policy  was  effected ;  and  the  sixth,  which 

referred  to  alterations  or  additions  made  afterwards;    and  the 

Court  adopted   the    distinction    between    conditions   as  to   time 

present,  and  conditions  as  to  time  subsequent  (i).    A  policy  is  often 

[  *]9  ]       *made  out  in  point  of  fact  after  the  premium  has  been  paid,  and 

that  may  account  for  the  introduction  of  the  words»  "the  risk  they 

have  undertaken."    The  contract  is  executory  in  the  first  instance, 

and  is  completed  when  the  policy  is  drawn  up.     The  conditions 

contemplate  a  tender  in  writing.     The  words  "  have  undertaken  " 

refer  to  the  policy  executed;  and  the  words,  "  or  are  required  to 

undertake,"  to  the  executory  nature  of  the  contract  before  the 

policy  is  effected.    It  is  consistent  with  the  statement  in  these 

pleas,  that  after  the  change  in  the  trade  some  one  was  sent  to  give 

notice  thereof  to  the  Company,  and  that  the  fire  happened  before 

he  arrived  at  the  office.    Each  allegation  in  the  pleas  is  hampered 

by  the  terms  of  the  allegation  as  to  the  point  of  time.     It  has  been 

said  that  the  increase  of  risk  was  like  a  deviation  in  a  sea-policy ; 

(1)  It  may  be  observed  that  the  which,  although  injurious  to  the 
judgment  in  that  case  proceeds  upon  insurers,  yet,  being  temx>orary,  would 
the  ground  that  there  had  been  no  not  be  capable  of  becoming  the  sub- 
misdescription  of  the  premises,  within  ject  of  **  allowance  by  indorsement/' 
the  third  condition  of  the  policy,  and  unless  such  allowance  was  contended 
no  alteration  in  the  business,  by  the  to  be  retrospective  as  well  as  pro- 
fact  of  the  gratuitous  drying  the  bark,  spective.  The  case  was  probably  con- 
within  the  sixth.  But  the  latter  con-  sidered  to  be  one  of  hardship  on  the 
dition  does  not  mention  an  alteration  plaintiff,  who  had  permitted  the 
in  the  business.  It  speaks  of  an  owner  of  the  wetted  bark  to  use  his 
alteration  in  the  building  (which  there  premises  for  drying  it.  If,  however, 
clearly  had  not  been)  and  it  also  pro-  neither  the  permission  nor  the  result 
vides  that  if  **  the  risk  of  fire  to  which  could  affect  the  policy,  the  propriety 
such  building  is  confined  be  by  any  of  the  course  taken  by  the  plaintiff  in 
means  increased,  notice  shall  be  increasing  the  chances  of  destructioD 
given."  The  jury  found  that  drying  by  fire,  without  the  knowledge  of 
bark  was  mora  dangerous  than  drying  those  by  whom  the  additional  risk  wa^ 
com ;  and  the  result  clearly  showed  to  be  borue,  would  appear  to  be 
that  the  risk  of  fire  had  been  increased,  (questionable. 
It  was,  however,  increased  by  that 
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but  in   such  a  case,  the  insurance  is  upon  a  particular  ship  for         Pim 
a  particular  voyage;    it  is  like  an  insurance  upon  goods  in  a        ^iEiD. 
particular  house ;  in  which  case  the  insurance  is  upon  the  goods, 
and  not  upon  the  house,  although  the  policy  is  at  an  end  if  the 
goods  are  removed. 

(M  AUL.E,  J. :  The  argument  on  the  other  side  is,  that  any  increase 
of  risk  would  vitiate  the  policy.) 

According  to  the  condition  and  the  terms  of  these  pleas,  it  must  be 
such  an  increase  of  risk  as  was  material  to  be  made  known  to 
the  Company. 

(He  was  then  proceeding  to  argue  upon  the  ejBfect  of  the  evidence 
when  he  was  stopped  by  the  Goubt.) 

TiNDAii,  Ch.  J. : 

It  appears  to  me  that  the  plaintiffs  are  entitled  to  judgment, 

notwithstanding  the  verdict  upon  the  issues  raised  by  the  sixth 

and  seventh  pleas.     (His  Lordship  read  the  pleas  in  question.)    I 

am  of  opinion  that,  on  general  principles,  a  policy  of  insurance 

is  not  avoided  by  an  alteration  in  the  trade  carried  on  upon  the 

premises.    Shatv  v.  Rohherds  is  an  authority  *upon  that  point  (i).       |  •20  ] 

Then,  the  question  is  whether  the  present  policy  is  avoided  by  the 

terms  of  the  condition  under  consideration.    We  are  to  put  a  fair 

and  reasonable  construction  upon  that  condition ;  and  it  would  be 

neither  a  fair  nor  reasonable  construction  that  the  policy  should 

be  avoided  under  the  circumstances  stated  in  these  pleas.    The 

party  insured   is   '^  to  communicate  any  circumstance  which  is 

material  to  be  made  known  to  the  Company,  in  order  to  enable 

tbem  to  judge  of  the  risk  they  have  undertaken ; "  but  how  can  an 

alteration  in  the  business  after  the  policy  has  been  effected  be 

material  to  be  made  known  to  the  Company,  to  enable  them  to 

judge  of  the  risk  they  have  undertaken  ?    This  condition  seems  to 

refer  to  a  state  of  circumstances  anterior  to  the  policy.    There  is  a 

material  distinction  between  matters  to  vitiate  the  policy,  arising 

subsequently  to  the  execution  thereof,  and  such  matters  existing  at 

the  time  the  policy  is  effected.   The  statement  in  the  first  condition 

(1)  In  Shaw  V.  Rohherds  the  Court  immaterial  in  that  case,  the  conditions 

of  Queen*s  Bench  held  that  there  had  being  silent  as  to  such  alterations,  and 

been  no  alteration  in  the  trade  carried  referring    to    no    alterations    except 

on  upon  the  premises,  although  it  is  alterations   in    the    building.      Vide 

tme  that  the  question,  whether  there  iupruy  726,  note  (1). 
bad  been  such  an  alteration  or  not,  was 
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PiH         in  this  policy,  that  "  in  the  insurance  of  premises  which  contam 
Rkid.        any  steam-engine,  See.  or  other  implement  in  or  by  which  heat  is 
produced  (common  fire-places  excepted),  the  construction  and  cir- 
cumstances of  the  same  must  be  particularly  described  at  the  time 
of  effecting  the  insurance ; "  is  followed  by  these  words :  **  or,  if 
subsequently  introduced,  due  notice  must  be  given  to  the  Company, 
and  the  same  allowed  by  them,  otherwise  the  policy  will  be  void." 
There  is  therefore  a  specific  declaration  that  if  the  mode  by  which 
heat  is  produced  is  subsequently  altered,  the  policy  is  to  be  void, 
unless  notice  thereof  has  been  given   to  the  Company.     Then 
[  *2i  ]       *comes  the  clause  upon  which  the  present  question  arises :  **  In 
the  insurance  of  goods,  Sec.  the  building  or  place  in  which  the 
same  are  deposited  is  to  be  described,  the  quantity  and  description 
of  such  goods,  also  whether  any  hazardous  trade  is  carried  on  or 
any  hazardous  articles  deposited  therein  ;  and  if  any  person  or 
persons  shall  insure  his  or  their  buildings  or  goods,  and  shall  cause 
the  same  to  be  described  otherwise  than  they  really  are,  to  the  pre- 
judice of  the  Company,  or  shall  misrepresent,  or  omit  to  communi- 
cate, any  circumstance  which  is  material  to  be  made  known  to  the 
Company,  in  order  to  enable  them  to  judge  of  the  risk  they  have 
undertaken  or  are  required  to  undertake,  such  insurance  shall  be  of 
no  force."    Now  it  would  be  obvious  that  the  whole  of  this  clause 
'  would  be  applicable  to  the  state  of  circumstances  before  the  policy 

was  executed,  but  for  the  words  "  in  order  to  enable  them  to  judge 
of  the  risk  they  have  undertaken  or  are  required  to  undertake." 
But  I  think  the  explanation  of  the  words  given  by  my  brother 
Channell  is  the  correct  one ;  and  that  they  refer,  in  the  first  place, 
to  the  case  of  a  policy  that  has  been  effected,  and  in  the  second  to  a 
tender  before  the  policy  has  been  effected ;  and  that  the  condition 
does  not  contemplate  any  change  after  the  execution  of  the  policy. 
Upon  these  grounds,  I  am  of  opinion  that  the  defendant  is 
entitled  to  judgment  upon  the  sixth  and  seventh  issues,  non 
obstante  veredicto.  It  is  therefore  unnecessary  to  consider  the 
allegation  of  notice. 

COLTMAM,   J.: 

I  am  of  the  same  opinion.     Independently  of  the  conditioDS, 

there  is  nothing  contained  in  the  policy  from  which  we  can  say 

that  it  would  be  vacated  by  a  mere  change  of  business.     It  is 

effected    upon    a    paper-machine    and    other    property    therein 

[  ^22  ]       described ;   and  the  circumstance  of  cotton- waste  ^having  been 
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lodged  on  the  premises,   and  the  danger  of   fire  having    been         Pih 
thereby  increased,  must  be  provided  against  by  a  specific  condi-        rbid 
tion  ;    otherwise,  upon   the   authority  of  Shaw  v.  Robberds,  the 
policy  would  not  be  avoided.     As  regards  the  present  case  no 
answer  has  been  given  to  the  observation  of  my  brother  Maule, 
that,    at  any  rate,   the  policy  would  not  be  avoided,  unless  a 
reasonable  time  had  elapsed  for  the  communication  to  be  made 
by  the  assured  to  the  Company,  and  that  the  pleas  do  not  allege 
that  such  reasonable  time  had  elapsed.     It  has  been  argued  that 
after  verdict  the  allegation  in  the  pleas, — that  the  plaintiffs  omitted 
to  communicate  the  loss  to  the  Company — must  be  taken  to  mean 
that  the  plaintiffs  omitted  to  do  what  they  had  an  opportunity  of 
doing ;  but  the  allegation  is,  that  they  omitted  to  make  the  com- 
munication before  the  loss  happened,  which  may  have  occurred 
fi^ve  minutes  after  the  alteration  took  place.     I  am  of  opinion,  for 
these  reasons,  that  the  pleas  are  bad  in  substance. 

Maitle,  J.: 

I  also  am  of  opinion  that  the  sixth  and  seventh  pleas  are  bad. 
It  has  been  endeavoured  to  support  them :  first,  upon  the  general 
principles  of  the  law  of  insurance ;  and,  secondly,  upon  the  special 
conditions  of  this  policy.  As  to  the  first  point  it  has  been  argued 
that,  independently  of  the  express  provisions  of  the  policy,  if 
hazardous  articles  or  a  hazardous  trade  were  introduced  upon  the 
premises  with  the  knowledge  or  assent  of  the  assured,  after  the 
policy  was  effected,  it  would  be  thereby  avoided.  But  I  conceive 
the  law  to  be  otherwise ;  and  that,  in  the  absence  of  fraud,  such  an 
alteration  would  not  vitiate  the  policy ;  and  that  the  insurers  must 
pay  for  any  loss,  notwithstanding  such  alteration,  unless  by  some 
condition  in  the  policy  they  have  provided  against  it.  Upon  general 
principles,  therefore,  I  think  the  present  policy  has  not  been 
^avoided ;  and  this  disposes,  in  my  opinion,  of  the  pleas  under  con-  [  *23  ] 
sideration,  as  far  as  they  are  contended  to  be  good,  independently 
of  the  conditions  in  the  policy. 

But  it  is  argued,  in  the  second  place,  that  the  pleas  bring  the 
case  within  the  first  condition  of  this  policy;  which,  it  is  contended, 
requires  that  if  any  change  has  taken  place  in  the  risk  after  the 
policy  has  been  effected,  such  change  shall  be  communicated  to  the 
Company.  This  question  depends  upon  the  words  of  the  condition 
itself,  and  also  upon  those  of  the  pleas.  Now  in  the  pleas  the 
defendants  have  selected  thQ  time  down  to  which  they  say  the 
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PiM         plaintiffs  were  reqaired  to  give  notice  of  the  alteration  of  the  risk ; 

Bbid.  namely,  down  to  the  time  of  the  loss.  But  it  appears  to  me  that 
this  has  no  connection  with  the  matter  in  hand ;  and  that  they 
might  as  well  have  said  that  the  plaintiffs  were  to  commonicate  the 
alteration  within  ten  minutes  next  ensuing,  or  before  the  Sunday 
next  following.  Independently  of  this,  however,  I  agree  with  my 
Lord  as  to  the  construction  of  the  first  condition  in  this  policy.  It 
states,  first,  what  shall  be  enumerated  in  the  proposal  to  insure ; 
and  mentions  that  manufactories  containing  furnaces,  stoves,  &c. 
are  chargeable  at  additional  rates.  It  then  provides  for  the  subse- 
quent introduction  of  steam-engines,  stoves,  &c.  In  the  proposals 
to  be  delivered  in  as  to  the  insurance  both  of  buildings  and  goods, 
the  description  of  the  trade  carried  on,  is  required  to  be  stated ; 
which  clearly  refers  to  the  time  when  the  proposals  are  made. 
Then  comes  the  provision  that  if  the  party  shall  misdescribe  the 
buildings  or  goods,  or  shall  misrepresent,  or  omit  to  communicate, 
any  circumstance  to  the  Company,  the  insurance  is  to  be  void.  The 
whole  argument  on  the  part  of  the  defendants  may  be  said  to  rest 
upon  the  words  in  the  latter  part  of  this  provision — "  to  enable 
them  to  judge  of  the  risk  they  have  undertaken ; "  and  it  is  said 
that  this  points  to  something  to  take  place  after  the  policy  has  been 

[  *2i  ]  effected.  *£ut  that  which  is  to  be  done  after  the  policy  has  been 
effected  is,  not  a  representation  by  the  insured,  but  a  judging  of  the 
risk  by  the  insurer.  I  think  full  effect  will  be  given  to  the  condi- 
tion by  reading  it  in  this  way;  ''in  the  particulars  delivered  in, 
the  party  desirous  of  making  an  insurance,  shall  rightly  describe 
the  buildings  and  goods  to  be  insured,  and  shall  not  misrepresent, 
or  omit  to  communicate,  any  circumstance  material  to  be  made 
known  to  the  Company,  in  order  to  enable  them  to  judge,  before 
they  execute  the  policy,  of  the  risk  they  will  incur  after  they  have 
executed  it."  I  think,  therefore,  that  these  pleas  could  not  be  made 
good,  inasmuch  as  no  defence  is  given  by  these  conditions  which 
the  defendants  did  not  possess  under  the  general  law  of  insurance. 

Cbesswell,  J. : 

I  quite  agree  with  the  rest  of  the  Court.  Supposing  that  an 
alteration  of  the  circumstances  under  which  the  business  had  been 
previously  carried  on  upon  the  premises  had  been  made  without 
fraud,  I  think  that  the  policy  would  not  have  been  vitiated  by  the 
conditions ;  and  certainly  would  not  have  been  by  the  general  law 
of  insurapce,    As  to  th^  coudition  in  (Question,  to  adopt  the  language 
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of  the  judgment  of  the  Court  in  Shatc  v.  liohherds,  I  think  that  **it         pim 
points  to  the  description  of  the  premises  given  at  the  time  of  insur-        rbid. 
ing ;  and  that  description  was,  in  this  instance,  perfectly  correct. 
Nothing  which  occurred  afterwards,  not  even  a  change  of  business, 
coald  bring  the  case  within  that  condition,  which  was  fully  per- 
formed when  the  condition  first  attached."     Indeed,  it  seems  to  be 
agreed  that  the  present  condition  would  have  no  bearing  upon  the 
question  as  to  the  change  of  risk,  but  for  the  words  "  they  have 
undertaken."    I  think  it  clear,  however,  that  these  words  do  not 
apply  to  any  thing  to  take  place  during  the  current  year.     The 
policy  is  to  be  valid  from  the  8th  of  October,  1840,  and  so  long  *as       [  *25  ] 
the  assured  shall  duly  pay  or  cause  to  be  paid  the  premium  to  the 
Company,  and  the  acting  directors  of  the  Company  for  the  time 
being  shall  agree  to  accept  the  same.     No  fresh  proposal  appears, 
therefore,  to  be  expressly  required  on  either  side  at  the  end  of  the 
first  year ;  but  it  may  then  be  very  material  fQr  the  Company  to 
know  of  any  change  in  the  extent  of  the  risk,  to  enable  them  to 
determine  whether  or  not  they  will  continue  the  insurance.    1  do 
not,  however,  disagree  with  the  view  taken  by  the  rest  of  the  Court 
of  the  words  in  the  condition ;  and  I  quite  concur  in  the  technical 
view  taken  of  the  pleas. 

Rule  absolute. 

[The  remainder  of  the  report  is  omitted,  as  it  relates  to  points  of 
practice  which  are  no  longer  of  importance.] 


BIRD   AND   Others  v.  BASS  and  Others.  i843. 

(6  Man.  &  G.  143—149 ;  S.  C.  6  Scott,  N.  R.  928.)  MayJXi, 

Notice  of  an  act  of  bankruptcy,  within  the  2  &  3  Vict.  c.  29  (1),  means        l  ^"^^  J 
knowledge  thereof,  or  wilfully  abstaining  from  acquiring  such  knowledge. 

Where,  therefore,  notice  of  an  act  of  bankruptcy  was  sent  by  letter  to  the 
attorney  of  the  execution  creditors :  it  was  held,  that  they  were  not  affected 
with  notice  by  the  mere  deliver}'  of  the  letter  at  their  attorney's  office, 
nor  until  the  letter  had  been  read,  there  being  nothing  to  show  a  wilful 
abstaining  from  reading  it. 

Trover,  to  recover  the  value  of  certain  furniture.  Pleas,  first,  not 
guilty;  secondly,  not  possessed;  upon  both  of  which  issue  was 
joiHed ;  thirdly,  a  justification  under  a  testaUim  fieri  facias,  really 
and  bond  fide  executed  and  levied  before  the  fiat, — with  this,  that 

(1)  See  now  the  Bankruptcy  Act,  Ex  parte  Snmvhall  (1872)  L.  B.  7  Oh. 
1383  (46  &  47  Yict.  c.  62),  s.  45,  apd      534,  549 ;  41  L.  J.  Bk.  49 J.  G,  P, 
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Bird  at  the  time  of  the  executing  and  levying  of  the  execution,  the 
Bass.  defendants  had  not  notice  of  any  act  of  bankruptcy  committed  by 
Robertson  prior  to  the  executing  and  levying  thereof ;  and  that  the 
judgment  was  not  founded  on  a  warrant  of  attorney  given  by  way 
of  fraudulent  preference,  but  was  a  judgment  in  a  suit  commenced 
adversely  (i). 

Beplication  to  the  third  plea,  that  the  defendant,  at  the  time  of 
the  executing  and  levying  of  the  execution,  had  notice  of  a  prior 
act  of  bankruptcy  committed  by  Robertson.      Upon  which  issue 
was  joined. 
[  144  ]  At  the  trial  before  Coltman,  J.  at  the  last  Spring  Assizes  at 

Liverpool,  the  only  question  was,  whether  the  defendants'  attorney 
had  received  notice  of  the  bankruptcy  before  the  levy  was  actually 
made. 

The  evidence  was  as  follows :  On  the  20th  of  January,  1848, 
Robertson  signed  a  declaration  of  insolvency.  On  the  23rd 
(Monday)  a  clerk  of  Mr.  Wataon,  the  attorney  of  Robertson,  called 
upon  Messrs.  Stockly  and  Thompson,  the  defendants'  attorneys  at 
Liverpool,  and  inquired  whether  they  had  received  a  letter  from 
London,  saying  that  a  fiat  against  Robertson  would  be  down  on 
Tuesday,  the  24th.     {The  fiat  did  not,  in  fact,  issue  till  the  26th.) 

On  the  same  28rd  of  January  Mr.  Watson  posted  in  London  a 
letter  to  S.  and  T.,  informing  him  that  an  act  of  bankruptcy  had 
been  committed  by  Robertson,  and  that  e^fiat  had  been  sent  for 
against  him.  This  letter,  in  the  course  of  post,  arrived  at  Liverpool 
on  the  morning  of  the  24th.  S.  and  T.  had  a  box  at  the  post-ofGee 
there,  wherein  letters  for  them,  coming  by  post,  were  deposited ; 
which  box  was  fetched  from  the  post-office  by  a  clerk  every  morning 
about  nine  o'clock.  Mr.  S.  resided  on  the  Cheshire  side  of  the 
Mersey,  and  usually  crossed  over  by  the  ferry-boat  at  nine  or  half- 
past  nine  every  morning,  the  passage  averaging  a  quarter  of  an 
hour.  The  office  of  8.  and  T.  was  distant  about  five  minutes  walk 
from  the  landing-place  on  the  Liverpool  side.  It  did  not  distinctly 
appear  at  what  time  Mr.  S.  crossed  on  the  morning  of  the  24th, 
or  at  what  time  he  arrived  at  the  office ;  but  his  partner,  Mr.  T.» 
who  was  called  as  a  witness  by  the  plaintiffs,  stated,  on  cross- 
examination,  that  he  arrived  at  the  office  on  the  morning  of  the 
24th  about  half-past  ten,  that  he  found  Mr.  S.  there,  and  that 
Mr.  S.  had  then  opened  the  letters  received  by  that  morning*s 
post. 

(1)  See  2  &  3  Viet.  o.  ^9. 


VOL.  uov.]     1848.     C.  P.    6  MAN.  4;  G.  144—146.  788 

With   regard  to  the  time  of    the    levy,  a  female  servant  of        bibd 
Bobertson's  stated  that  she  opened  the  door  to  the  ^sheriff 's  officer       bass. 
and  his  follower,  at  twenty  minates  past  ten/  by  the  kitchen  clock,       [  *145  ] 
on  the  morning  of  the  24th ;  that  the  officer  asked  for  Bobertson, 
who  was  not  then  at  home,  and  that  he  waited  for  him  till  he  came, 
whichL  was  a  little  before  eleven,  when  the  officer,  for  the  first  time, 
informed  him  of  his  business. 

The  learned  Judge  told  the  jury  that  the  question  for  them  would 
be,  whether  the  notice  or  the  seizure  was  first  in  point  of  time ; 
that  it  lay  upon  the  plaintiffs  to  establish  the  priority  of  the  notice ; 
that  to  determine  the  question  of  priority,  it  would  be  necessary  to 
ascertain,  first,  at  what  time  the  contents  of  the  letter  came  to  the 
knowledge  of  Stockly;  and,  secondly,  at  what  time  the  sheriff's 
officers  entered  into  Bobertson's  house,  and  whether  the  entry  was 
made  for  the  purpose  of  executing  the  writ,  and  to  prevent  the 
removal  of  the  goods,  or  was  made  merely  with  the  intention  of 
waiting  till  Bobertson  should  return  home  before  they  executed  the 
writ ;  and  that  if  they  thought  that  the  entry  was  prior,  in  point 
of  time,  to  the  reading  of  the  letter,  and  that  it  was  made  for  the 
purpose  of  executing  the  writ,  they  should  find  a  verdict  for  the 
defendants ;  and  that  otherwise  they  should  find  for  the  plaintiffs. 
The  jury  returned  a  verdict  for  the  defendants. 

Sir  T.   Wilde,  Serjt.,  in  last  Easter  Term,  moved  for  a  rule      AprU  21. 
nisi  for  a  new  trial,  upon  the  ground  that  the  verdict  was  against 
evidence. 

A  rule  nm  having  been  granted, 

Cltannell  and  Murphy,  Serjts.  (with  whom  was  Crompton)  now 
showed  cause,  and  Sir  T.  Wilde,  Serjt.  (with  whom  was  S.  Martin) 
was  heard  in  support  of  the  rule. 

TiNDAL,  Ch.  J. : 

The  time  runs  so  very  near  in  this  case,  that,  unless  we  can  see 
our  way  very  clearly,  I  think  *  there  will  be  no  ground  for  sending      [  'HG  ] 
the  cause  down  again ;  for,  if  it  went  down,  and  there  was  a  new 
trial  upon  the  same  evidence  as  before,  I  do  not  see  that  another 
jury  could  come  to  a  different  conclusion. 

Two  points  have  been  made  on  behalf  of  the  plaintiffs ;  first,  that  the 
giving  of  a  notice  does  not  depend  upon  the  time  at  which  such  notice 
or  letter  is  read  by  the  party,  but  upon  the  time  at  which  it  reaches 
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BiKD  his  office,  or  his  usual  place  of  business.  That  may  or  may  not  be 
Bass.  the  case.  I  can  imagine  many  cases  in  which  a  notice  might 
be  considered  sufficient  if  left  at  the  place  where  the  party  for 
whom  it  is  intended,  usually  receives  his  letters.  That  would  be  a 
question  for  the  jury.  A  man  might  not  open  the  letter  containing 
the  notice  until  he  had  read  all  his  other  letters ;  or  he  might  not 
see  it  from  its  being  in  a  very  obscure  comer  of  the  office.  These 
and  similar  circumstances  would  be  matter  of  comment  to  a  jury 
upon  the  question  whether  the  party  had  wilfully  refused  a  notice 
which,  if  he  had  read  it  in  time,  would  have  been  good. 

The  second  point  is,  that  the  entry  by  the  sheriff's  officer  without  a 
seizure,  did  not  amount  to  a  levy ;  that  it  was  not  an  execution 
executed  (i).  But  I  think  this  also  was  a  question  for  the  jury.  If  the 
officer  entered  under  the  writ,  he  entered,  not  as  a  trespasser,  but  for 
the  purpose  of  doing  the  duty  required  of  him  by  the  exigency  of  the 
writ.  Therefore,  although  he  should  not,  at  first  entering,  have 
taken  any  active  measures  under  the  writ,  yet  unless  it  appeared, 
clearly  and  distinctly,  that  he  did  not  seize  any  thing  or  make  any 
attempt  to  execute  the  writ,  I  should  say  the  entry  is  prima  facie 
evidence  of  the  execution  of  the  writ  itseli  That  also  was  left  to 
the  jury ;  and  I  am  not  disposed  to  say  that  if  sent  to  another  jury 
they  could  draw  a  different  conclusion. 

[  147  ]  COLTMAN,    J.  : 

Supposing  the  points  taken  on  the  part  of  the  plaintiffs,  or  either 
of  them,  to  be  right,  I  certainly  left  the  case  improperly  to  the  jury. 
But  I  think  the  notice  meant  by  the  Act  of  Parliament  is  knowledge. 
If,  indeed,  there  was  an  abstinence  from  making  use  of  the  means 
of  knowledge,  it  might  be  something;  but  nothing  of  that  sort 
appeared  in  this  case.  And,  with  regard  to  the  other  point, 
namely,  as  to  the  time  from  which  the  sheriff's  officer  is  to  be 
considered  in  possession,  I  told  the  jury  that  if  they  were  of 
opinion,  on  the  evidence,  that  the  man  was  left  in  possession  in 
order  to  prevent  any  of  the  goods  being  removed,  and  they  thought 
that  the  date  of  the  seizure  was  to  be  considered  as  running  from 
that  time,  they  were  then  to  determine  which  of  those  two  facts 
occurred  first, — the  entry  of  the  sheriff's  officer,  or  the  reading  of 
the  letter  by  the  defendant's  attorney.    I  am  not  aware  that  there 

(1)  See  now  46  &  47  Vict.    c.   52,      and  sale  before  notice  of  an  available 
B.  45,  by  which  the  sheriff  must  have      act  of  bankruptcy. — J.  Q.  P. 
completed   the   execution  by  seizure 
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is    any   reasonable  objection  against  that  mode  of  summing  up.        bibd 
My  own  opinion  was,  that,  at  least,  there  was  very  good  ground        bass. 
for  the  jury  to  infer  the  entry  to  have  been  before  the  reading  of 
the  letter.     And  if  the  cause  went  down  again  and  a  contrary 
verdict  was  found,  I  do  not  know  that  it  would  be  more  satisfactory 
than  the  present  one. 

MAULfB,   J. : 

I  also  think  that  the  rule  should  be  discharged.     The  question 
turns  on  the  sense  of  the  words  in  the  Act  of  Parliament  (2  &  8 
Vict.  c.  29)  and  the  allegation  in  the  third  plea, — that  the  defen- 
dants, being  the  persons  at  whose  suit  the  execution  issued,  had 
not,  at  the  time  of  such  execution,  ''notice  of  any  prior  act  of 
bankruptcy  by  him  committed."     I  think  notice  in  the  Act  of 
Parliament  means  knowledge.     If  a  person  were  to  see  another 
commit  an  act  of  bankruptcy,  though  no  one  told  him  of  it  either 
by  notice  in  writing  or  by  verbal  communication,  yet  still  he  would 
have  notice  within  the  meaning  of  the  Act.     A  difficulty  might- 
indeed  arise,  if  *a  person  wilfully  abstained  from  opening  a  letter       [  *148  ] 
in  order  to  prevent  his  having  the  notice  of  the  act  of  bankruptcy. 
In  such  a  case  I  think  it  might  reasonably  be  inferred  that  he  knew 
that  if  he  did  open  it  he  should  receive  the  intelligence  it  contained; 
and  therefore  that  he  had,  from  his  own  observation  or  some  other 
circumstance,  notice  of  the  act  of  bankruptcy.    But  there  is  no 
evidence  of  that  sort  here.    And,  abstractedly  from  a  case  of  that 
kind,  I  think  a  person  cannot  be  said  to  have  notice  of  what  he 
knows  nothing  about ;  and,  therefore,  that,  in  the  present  case,  the 
arrival  of  the  letter  at  the  post-office, — its  being  put  into  the  box, 
to  be  ready  when  called  for  by  the  defendant,  or  the  delivery  to  the 
clerk,  or  indeed  any  thiQg  short  of  the  actual  reading,  or  being 
informed  of  its  contents, — would  not  amount  to  proof  of  notice. 
If  a  person  had  called  to  communicate  verbally  to  the  defendant's 
attorney  the  fact  of  an  act  of  bankruptcy  having  been  committed, 
and  he  was  then  engaged  in  business  in  another  room,  and  was 
detained  for  an  hour  before  he  could  see  the  party  and  receive  his 
communication,  I  think  the  question  would  be,  when  the  notice 
was  actually  given,  not  when  the  person  was  ready  to  give  it. 

As  to  the  period  of  the  execution,  I  think  there  was  evidence  of  a 
levying  at  the  time  of  the  entry  by  the  sheriff's  officer  (i).    I  do 
not  mean  to  say  that  if  it  was  sought  to  charge  the  sheriff  as  a 
(1)  See  note  (1),  p.  734. 
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Biu>  wrongdoer,  the  mere  entry  that  waB  proved  in  this  case,  would  have 
Bass.  ^^  sufficient  to  raise  the  inference  that  the  sheriff  was  a  trespasser. 
But  it  was  the  duty  and  business  of  the  officer  to  take  possesion 
under  the  writ.  The  term  of  a  ''man  being  in  possession"  is  a 
common  phrase,  well  understood.  Now,  in  this  case  the  officer  did 
nothing  new  after  he  entered,  except  speaking  to  Robertson ;  and  I 
think  the  jury  might  fairly  infer  that  the  man  took  possession  in 
pursuance  of  the  duty  he  was  to  perform,  from  the  time  he  came 
into  the  house. 
[  149  ]  That  being  so,  the  question  reduces  itself  to  this, — whether  the 

reading  of  the  letter  by  the  attorney  of  the  execution-creditor  or  the 
coming  of  the  officer  into  possession  had  priority  in  point  of  time. 
And  upon  this  point  I  think  the  jury  had  evidence  on  which  they 
might  fairly  come  to  the  conclusion  they  drew ;  and  consequently 
that  this  rule  ought  to  be  discharged. 

Gbbsswell,  J.  concurred. 

Rule  discharged. 


1843.  PRITCHARD   V.   GEORGE  HITCHCOCK. 

Jw%s%.  ^^  ^^^  ^  ^  151—169 ;  S.  C.  6  Scott,  N.  B.  851 ;  12  L.  J.  C.  P.  322.) 

L  1^1  ]  A.  had  guaranteed  the  payment  to  B.  of  two  bills  of  exchange  accepted 

by  C.  C.  afterwards  handed  over  the  amount  of  the  bills  to  B.  A  fiat  having 
issued  against  C,  his  assignees,  in  an  action  for  money  had  and  received, 
recovered  the  money  back  from  B.,  as  having  been  paid  by  way  of 
fraudulent  preference.  In  an  action  by  B.  against  A.  upon  the  guaranty, 
A.  pleaded  that  C.  had  paid,  and  B.  had  received,  the  money  in  satisfaction 
of  the  bills,  which  allegation  was  traversed  by  the  replication. 

Held,  that  the  payment  did  not  amount  to  a  payment  in  satisfaction  (1). 

Held  also,  that  the  verdict  and  judgment  in  the  action  by  the  assignees 
against  B.,  although  evidence  to  explain  the  transaction,  was  not  con- 
clusive against  A.,  that  the  money  had  been  received  by  B.  to  the  nee  of 
the  assignees. 

Assumpsit.  The  declaration  stated  that  before  the  making  of  the 
promise  &c.  the  plaintiff  had  lent  to  William  Hitchcock  a  large  sum 
of  money,  to  wit,  1,000Z.,  and  for  the  purpose  of  securing  to  the 
plaintiff  the  repayment  of  the  said  sum  by  W.  H.,  the  plaintiff 
had  drawn  his  bill  of  exchange  in  writing,  bearing  date  &c.,  and 
directed  the  same  to  W.  H.,  and  thereby  required  W.  H.  to  pay  to  the 
plaintiff,  or  his  order  three  months  after  date  thereof,  the  sum  of 
l,000i. ;  that  W.  H.  had  accepted  the  said  bill ;  of  all  which  4c., 

(1)  Followed  in  PeUy  v.  Cooke  (1871)  L.  E.  6  Q.  B.  790;  40  L.  J.  Q,  B.  281. 
—J.  G.  P. 


vol,.  uoY.]     1848.    C.  P.    6  MAN.  &  G.  151—152.  737 

the  defendant  before  the  making  &c.  had  notice ;  that  before  the    Pritohard 
making  &c.  the  plaintiff  had  lent  to  W.  H.  a  certain  other  sum  of   hitchcook. 
money,  to  wit,  l,OO0i.,  and  for  the  purpose  of  securing  to  the  plaintiff 
the  repayment  of  the  last-mentioned  sum  of  1,OOOZ.  by  W.  H.  to  the 
plaintiff,  the  plaintiff  had  made  his  certain  other  bill  &c.  dated  &c., 
and  had  directed  the  same  to  W.  H.,  and  thereby  required  W.  H.  to 
pay  to  the  plaintiff,  or  his  order,  three  months  after  the  date  thereof, 
the  sum  of  1,0002. ;  that  W.  H.  had  accepted  the  last-mentioned  bill  ; 
of  all  which  &c.  the  defendant  before  the  making  &c.  had  notice ;  that 
before  the  making  &c.  the  said  bills  were  in  the  hands  of  the  plain- 
tiff, unnegotiated,  and  undue  and  unpaid ;  that  W.  H.  was  minded 
and  desirous  of  obtaining  *further  time  for  the  payment  of  the  first-      [  ♦J52  ] 
mentioned  bill  than  the  time  at  which  the  same  would  become  payable 
according  to  the  tenor  and  effect  thereof;  whereof  the  defendant 
before  the  making  &c.  had  notice ;  and  thereupon  afterwards,  and 
whilst  the  several  bills  so  remained  due  and  unpaid,  and  in  the  hands 
of  the  plaintiff,  to  wit,  on  &c.  in  consideration  that  the  plaintiff  would 
consent  and  agree  not  to  press  W.  H.  for  payment  of  the  amount  of 
the  first-mentioned  bill  when  the  same  should  become  due,  and  not 
to  negotiate  such  bill,  and  to  abstain  from  pressing  for  payment  of 
the   amount  thereof,  or  any  part  thereof  until  the  18th  day  of 
August    then  next ;    the    defendant    promised    the    plaintiff   to 
guarantee   the  payment  unto   the  plaintiff,  on  the  18th  day  of 
August  then  next,  as  well  the  amount  of  the  first-mentioned  bill, 
or  so  much  of  the  said  amount  as  should  not  have  been  previously 
paid,  as  also  the  payment  of  the  amount  of  the  secondly-mentioned 
bill.     Averment :  that  the  plaintiff,  confiding,  &c.,  did,  at  the  time 
of  the  making  of  the  said  promise,  consent  and  agree  not  to  press 
W.  H.  for  payment  of  the  amount  of  the  first-mentioned  bill,  when 
the  same  should  become  due  and  payable,  and  did,  from  the  time  of 
the  making  of  the  said  promise,  abstain  from  pressing  W.  H.  for 
the  payment  of  the  amount  thereof,  until  the  18th  of  August  next 
after  making  of  the  said  promise,  and  never  did  negotiate  the  said 
bills  or  either  of  them ;  that  W.  H.  did  not  pay  to  the  plaintiff  the 
amount  of  the  first-mentioned  bill  on  or  before  the  day  when  the 
first-mentioned  bill   became  due  and  payable,  according  to  the 
tenor,  &c.,  or  on  or  before  the  said  18th  of  August,  nor  did  nor 
would  W.  H.  pay  to  the  plaintiff  the  amount  of  the  secondly- 
mentioned  bill,  on  or  before  the  day  when  the  same  became  due 
and  payable,  &c.,  or  on  or  before  the  said  13th  of  August,  but 
therein  failed  and  made  default ;  whereof  the  defendant  then  had 
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pbitghabd  notice,  and  was  *then  called  upon  and  requested  by  the  plaintiff  to 
Hitchcock.  P&y  ^^^  &s  well  the  amount  of  the  first-mentioned  bill,  as  also  the 
[  *153  ]  amount  of  the  secondly-mentioned  bill ;  that  the  defendant  never- 
theless  did  not,  nor  would  when  he  was  so  called  upon,  &«.,  pay  to 
the  plaintiff  the  amount  of  the  said  two  several  bills,  or  any  part 
thereof,  but  then,  and  at  all  times  before  the  commencement  of  this 
suit,  wholly  neglected,  and  the  amount  of  the  said  several  bills  still 
remains  wholly  unpaid  to  the  plaintiff;  that  after  the  said  13th  of 
August  in  the  year  aforesaid,  and  before  the  commencement,  ^c.^ 
to  wit,  on  the  10th  of  September  in  the  year  aforesaid,  a  certain 
Jiat  in  bankruptcy  was  duly  issued,  and  sued  forth  according  to  the 
statute,  &c.,  against  W.  H.,  under  which  W.  H.  was  afterwards,  to 
wit,  on,  &c.,  duly  declared  and  adjudged  to  be  a  bankrupt  within 
the  true  intent,  &c.,  and  that  afterwards,  to  wit,  on  the  4th  of 
October  in  the  year  aforesaid,  W.  C.  the  elder,  C.  B.,  E.  L.,  and 
J.  F.  G.  were  duly  appointed  assignees,  &c.  of  the  said  W.  H., 
according  to  the  form  of  the  statute,  &c.,  and  then  accepted,  and 
took  upon  themselves,  the  office  of  such  assignees ;  that  afterwards, 
and  after  W.  C,  &c.  were  appointed  such  assignees  as  aforesaid, 
and  after  the  said  18th  of  August  in  the  year  aforesaid,  and  whilst 
the  amount  of  the  said  several  bills  remained  due  and  unpaid  to 
the  plaintiff  as  aforesaid,  and  after  the  defendant  had  been  called 
upon  and  requested  by  the  plaintiff  to  pay  him  the  amount  of  the 
said  several  bills  as  aforesaid,  and  before  the  commencement,  «S:^., 
to  wit,  on,  &c.,  W.  G.  &c.,  as  such  assignees  as  aforesaid,  required 
the  plaintiff  to  repay  to  them  the  said  W.  C,  &c.  as  such  assignees 
as  aforesaid,  divers  sums  of  money,  amounting  in  the  whole  to 
2,000{.  which  after  the  said  bills  became  due  and  were  payable 
according  to  the  tenor,  &c.,  and  between  the  8th  August  and  the 
1st  September  in  the  year  aforesaid,  and  before  the  date  and 
[  •154  ]  ^issuing  of  the  said  Jiat,  had  been  paid  by  W.  H.  to  the  plaintiff,  as 
payments  made  in  discharge  of  the  bills  in  fraud  of  his  other 
creditors,  and  by  way  of  fraudulently  preferring  the  plaintiff  to  his 
other  creditors ;  which  the  plaintiff,  in  ignorance  of  any  such  fraud 
or  fraudulent  preference,  then  refused  to  repay ;  of  all  which  the 
defendant  then  had  notice ;  and  thereupon  afterwards  and  whilst 
the  amount  of  the  said  two  bills  remaiaed  wholly  unpaid  by  the 
defendant  to  the  plaintiff  as  aforesaid,  and  after  the  defendant  had 
been  so  called  upon,  and  requested,  by  the  plaintiff  to  pay  him  the 
same,  and  before  the  commencement  (&c.,  to  wit,  on  &c.  W.  C.  <&c., 
as  assignees  as  aforesaid,  commenced  an  action  in  the  Court  of 
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Queen's  Bench  (i)  at  Westminster  against  the  plaintiff  for  the  pritghard 
recovery  of  the  sums  so  paid  by  W.  H.  to  the  plaintiff  as  aforesaid ;  hitchcock. 
and  the  plaintiff  then  and  until  the  recovery  of  the  judgment 
thereinafter  mentioned,  being  ignorant  that  such  payments  had 
been  made  by  W.  H.  in  fraud  or  by  way  of  such  fraudulent 
preference  as  aforesaid,  and  believing  that  he  had  a  good  defence  to 
the  action,  appeared  and  pleaded  to  the  action,  and  endeavoured, 
as  much  as  in  him  lay,  to  defend  himself  against  the  said  action ; 
that  he  defended  the  said  action  at  the  instance  and  request  and 
for  the  benefit  of  the  defendant ;  that  such  proceedings  were  there- 
upon had  in  the  said  action,  that  it  was  afterwards,  to  wit,  on  &c. 
considered  and  adjudged  &c.,  that  W.  G.  &c.,  as  such  assignees  as 
aforesaid,  should  recover  from  the  now  plaintiff  as  well  the  said 
sum  of  2,000Z.  as  also  the  sum  of  4062.  138.  6d.  for  their  costs  and 
charges  by  the  said  Court  adjudged;  which  damages,  costs,  and 
charges  in  the  whole  amounted  to  2,4062.  13«.  6c/.,  and  that  the  now 
plaintiff  should  be  in  mercy  &c. ;  as  by  the  record  &c. ;  *that  the  [  *155  j 
aum  so  recovered  by  W.  C.  &c.,  against  the  now  plaintiff  as  afore- 
said, was  recovered  for  and  in  respect  of  the  same  identical  sums  of 
money;  that,  by  reason  of  the  said  judgment,  and  of  the  defendant 
not  having  paid  to  the  plaintiff  the  amount  of  the  two  several  bills, 
or  either  &c.,  according  to  his  said  promise,  the  plaintiff  was  after- 
wards, and  after  the  recovery  of  the  said  judgment,  and  before  the 
commencement  &c.,  to  wit,  on  &c.  called  upon,  and  forced  and  obliged, 
to  pay,  and  actually  did  pay,  to  W.  G.  &c.,  as  such  assignees,  as 
aforesaid,  the  several  sums  of  &c.,  so  recovered  as  aforesaid ;  and 
the  plaintiff  was  also  forced  and  obliged  to  incur,  and  actually  did 
incur,  a  great  expense,  amounting  to  a  large  sum  of  money,  to  wit, 
3002.,  in  and  about  defending  and  endeavouring  to  defend  himself 
against  the  said  action ;  which  the  plaintiff  is  still  liable  to  pay. 

Pleas :  first,  non  assiunpsit ;  secondly,  that  the  plaintiff  did  not  con- 
sent or  agree  not  to  press  W.  H.  for  payment  of  the  last-mentioned 
bill,  modo  et  forma;  concluding  to  the  country;  thirdly,  that  the 
plaintiff  did,  before  the  13th  of  August  next  after  the  making  of  the 
said  promise,  to  wit,  on  &c.,  and  on  divers  other  days,  &c.  press  W.  H. 
for  payment  of  the  amount  of  the  first-mentioned  bill ;  concluding 
to  the  country.     Upon  all  of  which  three  pleas  issue  was  joined. 

Fourthly,  that  after  the  making  of  the  said  promise,  and  before 
the  commencement  &c.,  to  wit,  on  &c.,  and  on  divers  other  days 

(1)  The  action  was  not  in  the  Pleas.  See  Cook  v.  Pritchard,  5 
Uueen's  Bench,  but  in  the  Common      Man.  &  G.  p.  329. 

47—2 
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PuiTCHAKD  between  that  day  and  the  1st  of  September,  1841,  W.  H.  paid  to 
Hitchcock.  ^^^  plaintiff,  and  the  plaintiff  then  accepted  and  received  from 
W.  H.  divers  moneys  amounting  to  a  large  sum  «tc.,  to  wit, 
2,002Z.  68.  6d.,  in  full  satisfaction  and  discharge  of  the  said  bills, 
and  of  all  damages  sustained  by  the  plaintiff  by  reason  of  the 
nonpayment  thereof,  and  further  that  the  defendant  never  had 
r  'loB  ]  notice  that  the  said  bills  had  not  been  paid  *by  W.  H.  on  the  said 
13th  day  of  August,  1841,  nor  was  the  defendant  ever  requested 
to  pay  the  amount  thereof  between  the  said  18th  day  of  August 
aforesaid,  on  which  day  the  defendant  had  such  notice,  and  was  so 
required  to  pay  the  amount  of  the  said  bills  as  in  the  declaration 
mentioned,  and  the  commencement  of  this  suit,  <&c.     Yerificatiou. 

Fifthly,  that  the  promise  by  defendant  was  in  writing,  and 
signed  by  him,  and  that  the  plaintiff,  before  the  commencement 
of  the  writ,  and  before  the  issuing  of  the  Jiat,  to  wit,  on  &c.,  did 
knowingly  and  intentionally  cancel  the  said  promise,  and  did  then 
deliver  up  the  same  so  cancelled  to  the  defendant  as  satisfied, 
cancelled,  and  annulled.     Verification. 

Sixthly.  As  to  the  nonpayment  of  the  2,000^.  and  the  damages 
alleged  to  have  been  maintained  by  the  plaintiff  by  reason  of  the 
nonpayment  of  the  bills,  and  also  as  to  the  damages  sustained  by 
the  plaintiff  by  reason  of  his  being  obliged  to  pay  the  moneys 
recovered,  as  in  the  declaration  stated,  &c. ;  that  the  next  payment 
in  the  declaration  alleged  to  have  been  made  by  W.  H.  were  not  made 
by  him  in  fraud  of  his  other  creditors,  and  by  way  of  fraudulently 
preferring  the  plaintiff  to  other  creditors  of  W.  H.,  modo  etjormu ; 
concluding  to  the  country.     Upon  which  issue  was  joined. 

Seventhly.  As  to  the  causes  of  action  in  the  introductory  i)art 
of  the  sixth  plea  mentioned,  that  at  the  time  of  the  said  several 
payments  by  W.  H.  to  the  plaintiff,  and  also  at  the  time  of  tlie 
commencement  of  the  said  action  against  the  plaintiff,  the  plaintiff 
well  knew  that  such  payments  were  made  in  fraud  of  the  other 
creditors  of  W.  H.  &c.     Verification. 

Eighthly,  to  the  causes  of  action  in  the  introductory  part  of  the 

sixth  plea  mentioned,  that  the  defendant  had  not,  at  the  time  of 

[  ♦iST  ]       making  these  several  payments  by  *W.  H.  in  discharging  these 

bills,  any  notice  that  such  payments,  or  any  of  them,  &c.,  were 

made  in  fraud  of  the  other  creditors,  &c.     Verification. 

Beplication  to  the  fourth  plea,  that  W.  H.  did  not  pay  to  the 
plaintiff,  nor  did  the  plaintiff  accept  and  receive  from  W.  H.  the 
said  several  sums  of  money  in  the  fourth  plea  mentioned,  in  full 


Toi..  Lxiv.l     1843.     C.  P.     6  MAN.  &  G.  157—158.  741 

satisfaction  and  discharge  of  the  said  bills  and  all  damages  sustained    puitcuard 
by  the  plaintiff  by  reason  of  the  nonpayment  thereof,  and  that  the    hitchcock. 
defendant  had  notice  of  the  nonpayment  thereof,  modo  et  forrnd ; 
concluding  to  the  country. 

To  the  fifth  plea  that  the  plaintiff  did  not  cancel  the  said 
promise,  &c. ;  concluding  to  the  country. 

To  the  seventh  plea  that  the  plaintiff  did  not  know  that  the 
payments  were  made  in  fraud  of  the  other  creditors,  &c. ;  concluding 
to  the  country. 

To  the  eighth  plea,  that  the  defendant  had,  at  the  time  of  the 
making  of  the  payments  by  W.  H.,  &c.  notice  that  such  payments 
lie.  were  made  in  fraud  of  the  creditors  of  W.  H.,  &c. :  concluding 
to  the  country.     Upon  all  of  which  replications  issue  was  joined. 

On  the  trial  before  Lord  Denman,  Gh.  J.  at  the  last  Spring  Assizes 
for  the  county  of  Surrey,  the  following  facts  appeared. 

In  the  month  of  July,  1841,  William  Hitchcock,  a  brother  of  the 
defendant,  owed  the  plaintiff  2,0002.  for  money  lent;  and,  as 
securities  for  the  sum,  had  accepted  two  bills  of  exchange  drawn  by 
the  plaintiff,  each  for  the  sum  of  1,0002.  The  first  of  these  bills 
being  on  the  eve  of  becoming  due,  William  Hitchcock  applied  to 
the  plaintiff  to  renew  it ;  which  the  latter  did,  upon  receiving  from 
the  defendant  the  following  guarantee : 

''In  consideration  of  your  consenting  and  agreeing  not  to 
press  for  immediate  payment  of  the  amount  of  a  certain  bill  of 
exchange  for  the  sum  of  1,000Z.,  dated  the  19th  day  of  April 
now  last,  and  drawn  by  you  upon,  *and  accepted  by,  my  brother,  [  •158  ] 
William  Hitchcock,  and  now  in  your  hands,  when  the  same  shall 
become  due,  and  not  to  negotiate  such  bill,  and  to  abstain  from 
pressing  for  payment  of  such  amount,  or  any  part  thereof,  until 
the  13th  day  of  August  next  (being  the  day  on  which  a  certain 
other  bill  of  exchange  for  the  sum  of  1,000/.  dated  the  10th  day 
of  May  now  last,  and  likewise  drawn  by  my  said  brother  upon  and 
accepted  by  you  (i),  and  now  in  your  hands),  I  do  hereby  guarantee 
the  payment  unto  you  on  the  said  18th  day  of  August  next,  as 
well  of  the  amount  of  the  said  first-mentioned  bill  of  exchange,  or 
so  much  of  such  amount  as  shall  not  have  then  been  previously 
paid,  as  also  of  the  amount  of  the  said  secondly-mentioned  bill  of 
exchange.     Dated,  the  17th  of  July,  1841. 

**  I  am,  &c., 
(Signed)  "  Gborob  Hitchcoci?/' 

(1)  Bic. 
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PRiTCHARD  Between  the  9th  and  Slat  of  August  following,  W.  H.  being  at 
Hitchcock,  that  time  in  a  state  of  complete  insolvency,  paid  to  the  plaintiflF's 
attorneys,  after  some  application  on  their  part,  several  sums, 
amounting  to  2,002Z.  2«.  6d.,  being  the  amount  of  the  two  bills  and 
interest.  On  the  16th  of  September  ^  fiat  in  bankruptcy  issued 
against  W.  H. ;  the  assignees  under  which  brought  an  action 
against  the  plaintiff  to  recover  back  the  money  so  paid  by  the 
bankrupt,  upon  the  ground  that  the  payments  were  a  fraudulent 
preference;  in  which  action  they  succeeded.  The  costs  of  the 
assignees  amounted  to  406Z.  18«.  6^.,  which  sum,  together  with  the 
amount  of  the  verdict,  was  paid  by  the  plaintiff. 

At  the  present  trial  evidence  was  tendered  on  the  part  of  the 
plaintiff  to  prove  the  trading  of  W.  H.,  the  petitioning  creditor's 
debt,  and  the  act  of  bankruptcy ;  but  this  evidence  was  objected 
t  *169  ]  to  on  behalf  of  the  *defendant,  and  rejected  by  his  Lordship,  who 
was  of  opinion  that  the  question  as  to  the  bankruptcy  of  W.  H.  was 
not  raised  by  the  pleadings. 

It  was  then  contended  on  the  part  of  the  defendant,  that  the 
affirmative  of  the  issue  raised  by  the  fourth  plea  was  supported 
by  the  fact  of  the  payments  stated  in  the  declaration,  and  admitted 
to  have  been  made  by  W.  H.  to  the  plaintiff.  On  the  part  of  the 
plaintiff  it  was^ argued,  that  as  the  money  in  question  had  been, 
in  point  of  law,  received  by  the  plaintiff  to  the  use  of  the  assignees, 
it  could  not  operate  as  a  payment  to  him.  His  Lordship  said  he 
thought  that  the  proof  of  the  fact  of  money  having  passed  from 
W.  H.  to  the  plaintiff  by  way  of  payment,  even  although  it  was 
a  fraudulent  preference,  was,  as  between  the  present  parties, 
sufficient  to  support  the  issue. 

It  is  not  material  to  consider  the  questions  as  to  the  other 
issues. 

A  verdict  was  returned  for  the  plaintiff  on  the  first,  second, 
third,  fifth,  and  seventh  issues,  and  for  the  defendant  on  the 
fourth,  sixth,  and  eighth ;  leave  being  reserved  to  the  plaintiff  to 
move  to  enter  a  verdict  upon  the  issue  taken  on  the  replication 
to  the  fourth  plea. 

Sir  T.  Wilde,  Serjt.  in  last  Easter  Term  obtained  a  rule  ni$i 
accordingly,  and  also  for  judgment  nan  obstante  veredicto  on  the 
issue  raised  upon  the  fifth  plea ;  or  for  a  new  trial  on  the  ground 
of  misdirection,  of  the  improper  rejection  of  evidence,  and  that  the 
verdict  was  against  evidence. 
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Bompas,  Serjt.  (with  whom  was  Peacock)  now  showed  cause :        Pritchard 
The  real  question  in  the  case  is  as  to  the  meaning  of  the  fourth    Hitchcock. 
plea,    alleging  a  payment  and  acceptance  in  satisfaction   of  the 
money  due  from  W.   H.   to  the   plaintiff;    which   allegation   is 
traversed  by  the  replication.     There  was  a  payment  of  money  in 
point  of  fact.     *Then  the  question  is,  whether  events  occurring       [  'leo  ] 
subsequently  to  the  fact  of  payment,  will  change  the  nature  of  that 
fact — whether  the  circumstance  of  the  assignees  recovering  the 
money  back  from  the  plaintiff,  will  prove  that  it  had  not  been  paid 
to  liim. 

(Haule,  J. :  The  plaintiff  will  say  that  the  fact  of  the  assignees 
having  recovered  the  money  back  from  him,  made  it  no  payment, 
ab  initio ;  and,  if  so,  he  has  a  right  to  say  that  the  money  was  not 
received  by  him  in  satisfaction  of  his  debt.) 

He  might  have  replied  that  it  was  not  a  valid  satisfaction,  in  the 
same  way  as  a  party  who  seeks  to  avoid  a  contract  obtained  by 
duress  or  fraud,  must  show  that  it  was  so  obtained. 

(Maule,  J. :  Suppose  this  had  been  the  case  of  a  plea  of  the 
delivery  of  a  chattel  in  satisfaction,  which  had  been  traversed  by 
the  plaintiff;  might  not  the  plaintiff  have  shown  that  the  owner 
of  the  chattel  had  recovered  the  value  of  it  from  him  in  trover  ? 

Cbbsswell,  J. :  The  real  question  is,  what  was  given  and  what 
was  taken  in  satisfaction?  Was  it  the  property,  or  the  mere 
possession,  of  the  money  ?) 

It  was  a  payment  at  the  time,  and  so  received,  though  it  was 
avoided  by  subsequent  events.  There  are  cases  undoubtedly  where 
subsequent  events  have  been  held  to  change  the  nature  of  a  previous 
transaction ;  as  in  the  case  of  Marston  v.  Alle7i  (1),  which  will 
probably  be  relied  upon  by  the  plaintiff,  where  it  was  held  that  the 
delivery  of  a  bill  (which  had  been  indorsed  by  the  holder  to  another 
party  for  safe  custody)  was  not  an  indorsement  to  such  party. 

(TiNDAL,  Ch.  J. :  So  here,  the  *plaintiff  says  the  handing  over       [  MSi  ] 
the  money  was  not  a  payment.) 

In  Maraton  v.  Allen  the  holder  of  the  bill  did  not  intend  to  confer 

any  rights  upon  the  party  into  whose  custody  he  gave  the  bill ;  but 

(1)  58  B.  R.  785  (8  M.  &  W.  494). 
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Pbitchard    here  W.  H.  intended  to  pay,  and  the  plaintiflF  to  receive,  the  money, 
Hitchcock.    ^^  satisfaction. 

(Maulb,  J. :  But  in  point  of  fact  it  was  a  payment  to  the 
plaintiff,  not  for  his  own  use,  but  for  the  use  of  other  persons. 
Your  argument  is,  that  the  plaintiff  should  have  shown  this  by  his 
replication.  Now  suppose  the  replication  had  stated  that  the 
money  alleged  in  the  plea  to  have  been  paid  to  the  plaintiff,  was 
not  paid  to  him  by  the  defendant,  or  accepted  by  him  in  satisfaction; 
but  was  paid  to  him  by  the  defendant  for  the  use  of  the  assignees, 
— that  would  have  been  bad,  as  amounting  to  a  statement  in  a 
roundabout  way  that  the  plaintiff  had  not  accepted  the  money  in 
discharge  of  the  debt.  That  would  be  the  effect  of  the  replication 
you  propose.) 

The  replication  suggested  would  undoubtedly  be  bad,  as  neither 
denying  nor  confessing  and  avoiding,  the  allegation  in  the  plea. 

(Maule,  J. :  It  would  amount  to  a  denial  that  the  money  was 
accepted  by  the  plaintiff  in  discharge  of  the  debt.) 

In  the  case  of  a  plea  of  no  award,  the  meaning  of  the  plea  is,  that 
no  legal  award  was  made  at  the  time ;  but  if  something  has  occurred 
afterwards  to  render  the  award  invalid,  the  defendant  must  set  out 
the  facts  in  his  pleading.  In  the  present  case  the  plaintiff  took 
the  money,  and  for  a  time,  at  least,  held  it  as  a  satisfaction  of  his 
debt.  During  that  time  he  could  not  have  sued  the  surety,  nor 
could  the  surety,  by  paying  the  plaintiff,  have  maintained  any 
action  against  the  principal  debtor.  The  surety  was  then  discharged 
absolutely,  and  the  plaintiff  cannot  revive  the  debt  against  him  by 
matter  ex  post  facto.  The  whole  question  will  perhaps  turn  sub- 
stantially upon  the  point,  whether  or  not  the  facts  upon  which  the 
[  *162  ]  plaintiff  relies,  ought  to  have  been  ^specially  replied,  with  a  special 
traverse  of  the  payment,  or  an  inducement  giving  colour. 

At  all  events  the  plaintiff  is  not  entitled  to  a  verdict  upon  the 
issue  on  the  fourth  plea,  as  the  jury  have  found  a  verdict  for  the 
defendant  upon  the  sixth,  thereby  negativing  the  fact  of  fraudulent 
preference. 

(Maule,  J. :  The  bankruptcy  was  not  proved.) 

And,  therefore,  it  was  not   shown  that  the  money  the  plaintiff 
received  was  not  properly  his  own.     The  verdict  and  judgment  in 
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the  former  action  were  not  evidence  against  the  present  defendant,    Pbitchard 
being  res  inter  alios  acta.  Hitchcock. 

(MAT7LSy  J. :  They  would  clearly  not  be  conclusive  against  him.) 

Sir  T,  Wilde  and  Channell,  Serjts.  (with  whom  was  Deedes),  in 
support  of  the  rule : 

As  the  bankruptcy  was  not  proved,  it  is  manifest  that  the  jury 
coald  not  find  the  fact  of  a  fraudulent  preference.     The  fourth 
plea  is  pleaded  as  a  bar  to  the  action,  and  must  be  received  in  that 
sense.    It  purports  that  the  plaintiff  has  no  cause  of  action  against 
the  defendant,  a  surety,  because  the  *principal  debtor  paid  the       [  'les  ] 
debt,  and  the  claim  of  the  plaintiff  was  thereby  satisfied.     The 
question  then  is,  was  the  debt  paid  ?    Was  not  the  effect  of  the 
recovery  of  the  money  by  the  assignees  to  rescind  the  payment 
ab  initio  /     Whose  money  was  it  that  was  paid  ?    Was  it  ever  paid 
in  discharge  of  W.  H.'s  debt?    It  was  paid  to  the  use  of  the 
assignees  from  the  first  moment  that  the  plaintiff  received  it. 
Clearly,  then,  it  never  was  a  payment  to  the  plaintiff  in  satisfaction 
of  his  claim.     The  language  of  the  plea  must  receive  a  legal  con- 
struction.    The  term  **  payment "  cannot  mean  the  handing  over 
from  one  party  to  another  of  money  which  does  not  belong  to  the 
one,  and  which  cannot  be  retained  by  the  other.     It  is  said  that 
at  any  rate  the  facts  ought  to  have  been  specially  replied ;  but  it  is 
admitted  that  if  they  had  been  set  out  upon  the  record,  the  replica- 
tion would  have  been  bad.     It  is,  however,  contended  that  the 
facts  might  have  been  specially  stated,  with  a  special  traverse 
of  the  payment.     But  the  argument  on  the  other  side  shows  that 
this  is  not  the  case  for  a  special  traverse.     For,  in  the  first  place, 
the  facts  alleged  in  the  inducement  would  amount  either  to  a  direct 
denial  of  the  allegation  of  payment,  or  they  would  be  in  confession 
and  avoidance ;  and  in  either  case  a  special  traverse  would  be 
improper. 

(Maule,  J. :  It  may  be  doubted  whether  the  defendant,  after 
taking  issue,  or  upon  a  general  demurrer,  has  strictly  a  right  to 
contend  that  the  traverse  ought  to  have  been  special.) 

Under  a  plea  of  no  award,  it  is  competent  to  the  defendant  to  show 
that  although  an  award  has  been  made  in  point  of  fact,  the 
instrument  is  defective,  and  consequently  is  invalid.    In  Hili  v. 
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Pritchard  The  Manchester  Water-Works  Company  (l) — in  an  action  against  a 
Hitchcock,  corporation  on  a  bond,  the  condition  of  which  recited,  that  the 
r  '164  ]  Company  were  by  an  Act  *of  Parliament  authorised  to  raise 
money  by  bond,  and  that  at  a  general  assembly  of  the  Company  of 
proprietors,  it  had  been  resolved  that  the  bond  in  question  should 
be  issued  for  that  purpose, — the  defendants  pleaded  non  est  factum ; 
and  it  was  held,  that  although  the  Company  could  not,  under  that 
plea,  show  that  the  bond  executed  by  them,  was  invalidated  by 
collateral  matter,  they  might  show  that  it  was  void,  because 
executed  contrary  to  the  provisions  of  the  Act  of  Parliament. 

(Maulb,  J. :  The  issue  is,  whether  the  money  was  received  by 
the  plaintiff  in  satisfaction  of  his  claim.  Tou  say  it  was  received 
by  him  for  the  use  of  the  assignees  of  the  debtor.  His  bankruptcy 
must  therefore  be  proved.  You  will  then  contend  that  it  was 
proved  by  showing  the  record  in  the  action  by  the  assignees  against 
the  present  plaintiff,  in  which  they  recovered  the  money  from  him.) 

That  is  not  exactly  the  argument  submitted.  The  question  is, 
whether  the  principal  debtor  discharged  his  debt  to  the  plaintiff. 
A  jury  have  found,  and  this  Court  has  upheld,  the  finding  (2),  that 
the  assignees  had  a  right  to  the  money  which  passed  from  the 
debtor  to  the  plaintiff  on  that  occasion.  If  another  jury  were  to 
find  that  there  had  been  no  fraudulent  preference,  that  would  not 
make  the  former  transaction  amount  to  a  payment.  The  verdict 
and  judgment  in  that  case  are  conclusive  against  the  present 
defendant :  for  that  was  not,  as  far  as  he  is  concerned,  res  inter 
alios.  As  a  surety  he  cannot  be  treated  as  a  stranger  to  trans- 
actions between  the  principal  debtor  and  creditor,  relating  to  the 
debt  itself.  If  the  creditor  had  recovered  against  the  surety,  and 
the  latter  were  to  sue  the  principal  debtor,  the  judgment  in  the 
former  action  could  not  be  said  to  be  res  inter  alios. 

(CoLTMAN,  J. :  Your  argument  would  seem  to  go  the  length  of 
[  •iGB  ]       showing,  that  if  the  former  verdict  had  been  *obtained  by  reason 
of  gross  negligence  on  the  part  of  the  then  defendant,  it  would  still 
be  binding  on  the  surety.) 

Negligence,  or  collusion,  or  fraud,  might  have  been  set  up  by  the 
present  defendant.  But  he  has  no  right  to  try  again  a  question 
that  has  already  been  fairly  contested  and  disposed  of.     It  was  not 

(1)  39  R.  R  689  (5  B.  &  Ad.  866;  (2)  See  Cook  v.   PHtchard,  5  Man. 

2  N.  &  M.  573).  &  G.  329. 
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necessary  in  the  present  action  to  prove  the  bankruptcy  of  the    Pritohahd 
principjal  debtor.     The  action  is  brought  upon  a  guarantee  for  the    Hitchcock. 
pavment  of  two  bills ;  the  surety  says  they  have  already  been  paid  : 
surely  the  judgment  in  the  former  action  is  conclusive  to  show, 
they  have  not  been  paid.    Whether  or  not  the  surety  was  discharged 
is  another  question. 

(Cresswbll,  J. :  Can  you  use  the  record  in  the  former  action  to 
show  a  fact  upon  which  the  verdict  and  judgment  were  obtained, 
namely,  that  the  money  was  received  by  the  plaintiff,  not  as  a 
payment,  bat  for  the  use  of  the  assignees  ?  In  the  ordinary  case 
of  an  action  for  negligence  against  a  master,  in  which  a  verdict  is 
obtained  by  the  plaintiff,  where  the  master  brings  an  action  against 
his  servant  in  whose  negligence  the  cause  of  action  originated,  the 
verdict  and  judgment  in  the  former  action  are  evidence  of  the 
amount  of  damages,  but  not  of  the  circumstances  under  which 
they  were  recovered  (i).) 

It  is  submitted  that  the  cases  are  distinguishable.  It  was  certainly 
competent  to  the  plaintiff  in  this  action  to  show  that  the  money 
which  was  alleged  in  the  former  action  to  have  been  received  by 
him  to  the  use  of  other  parties,  and  as  such  was  recovered  from 
him,  had  been  paid  to  him  by  the  principal  debtor  in  respect  of 
these  particular  bills. 

TiNDAL,  Ch.  J.  : 

The  principal  question  in  this  case  arises  on  the  issue  taken  on 
the  fourth  plea,  which  states  that  W.  H.  had  paid  to  the  plaintiff, 
and  that  the  plaintiff  *had  received  and  accepted  from  him,  a  sum  [  *i66  ] 
of  money  in  full  satisfaction  and  discharge  of  the  bills  of  exchange 
mentioned  in  the  declaration.  The  replication  traverses  this 
allegation  of  payment  and  acceptance.  And  the  question  is, 
whether,  under  this  general  traverse,  the  plaintiff  was  at  liberty 
to  give  in  evidence  circumstances  subsequent  to  the  fact  of  the 
money  being  handed  over  to  him  from  W.  Hitchcock  for  the  pur- 
pose of  showing  that  the  transaction  was  not,  in  fact,  a  payment 
in  satisfaction  of  the  bills  in  question.  And  upon  the  best  con- 
sideration which  I  can  bring  to  the  case,  I  am  of  opinion  that  the 
plaintiff  was  at  liberty  to  do  so.  Of  the  fact  of  money  being  passed 
as  a  payment  there  can  be  no  doubt ;  but  I  think  that  the  plaintiff 

(1)  Vide  did.  per  Cub.  in  Qrem  v.  The  New  Biver  Company^  4  T.  E.  690. 
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Pritchard    was  at  liberty  to  show  that  what  appeared  at  the  time  to  be  a 
Hitchcock    good  and  satisfactory  payment,  was  perfectly  illusory ;   that  the 
money  which  he  had  received  from  W.  Hitchcock  could  not  be 
appropriated  by  him  to  his  own  use,  but  that  it  belonged  to  the 
assignees.      Suppose  the  particular  facts   had   been  replied,   the 
replication  must  have  been  by  way  of  confession  and  avoidance  ; 
and  it  is  a  rule  in  pleading  that  where  a  replication  is  in  con- 
fession and  avoidance,  and  the  subject-matter  of  the  avoidance 
is  inconsistent  with  the  facts  stated  in  the  plea,  the  plaintiff  must 
specially  traverse  them  (i).     If,  therefore,  the  plaintiff  had  replied 
the  facts  specially  he  must  have  concluded  "  without  this/'  that 
the  money  was  paid  by  W.  Hitchcock  and  accepted  by  him  in  satis- 
faction.    In  Cumber  v.  Wane  (2),  where,  to  an  action  in  assumpsit 
for  152.,  the  defendant  pleaded  that  he  gave,  and   the   plaintiff 
received,  a  note  for  52.  in  satisfaction,  the  plea  was  held  bad ;  and 
Pratt,  Ch.  J.,  in  giving  judgment,  said,  "  As  the  plaintiff  had  a 
[  *167  ]      cause  of  action,  it  can  only  be  ^extinguished  by  satisfaction  he 
agrees  to  accept;    and  it   is  not  his   agreement  alone   that  is 
sufficient,  but  it  must  appear  to  the  Court  to  be  a  reasonable 
satisfaction;    or,  at    least,  the  contrary  must  not   appear,  as  it 
does  in  this  case."      So  here,  the  real  facts  of  the  case  show 
that  the  plaintiff  had  not  received  any  satisfaction  for  his  claim ; 
and  I  think  that  was  evidence  to  support,  in  point  of    law,  the 
denial  of  the  payment. 

Upon  the  other  point  I  am  of  opinion  that  the  judgment  in 
the  action  by  the  assignees  against  the  present  plaintiff  was  not 
conclusive  against  the  present  defendant.  He  was  no  party  to 
that  action,  and  could  not  interfere  in  it.  But  I  think  it  was 
admissible  as  evidence  for  the  purpose  of  showing  the  nature  of  the 
whole  transaction.  Upon  the  whole,  I  am  of  opinion  that  the  case 
should  go  down  to  a  new  trial  to  ascertain  whether  or  not  there 
had  been  a  real  and  genuine  payment  of  the  bills  by  the  bankrupt 
to  the  plaintiff. 

COLTMAN,  J. : 

The  plea  imports  that  W.  H.  paid  2,092Z.  2«.  6d.  of  his  own 

money ;  if  the  money  was  not  his,  it  was  not  paid  in  satisfaction  of 

his  debt.     Cumber  v.  Wane  is  very  much  in  point.    What  there 

[  '168  ]      appeared  upon  the  record,  in  this  case  appeared  by  the  *evidence : 

(1)  Seel  Wm8.  Saund.  21  (2),  209(8);  (2)  1  Stra.  426. 

Kenchin  v.  Knight,  1  Wils.  263. 
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namely,  that  the  plaintiff  had  not  received  satisfaction  for  his  debt,    pritcuard 
Upon   the  other  pomt  also  I  quite  agree.     The  judgment  in  the    hitchcock. 
former  action,  though  receivable  as  a  medium  of  proof  that  the 
money  did  not  belong  to  the  party  paying  it,  was  not  conclusive 
evidence  to  satisfy  the  allegation — that  the  money  had  not  been 
paid  in  satisfaction. 

MAUL.E,  J. : 

I  also  think  the  rule  must  be  made  absolute  for  a  new  trial.     As 
to  the  fourth  plea  the  most  material  point  is,  the  allegation  that 
the  plaintiff  received  the  money  from  W.  Hitchcock  in  satisfaction 
of  his  claim.     But  the  evidence  shows  that  the  money  received  by 
him  was  received  inconsistently  with  its  being  in  satisfaction,  for 
that  it  was  received  to  the  use  of  the  assignees  of  the  bankrupt. 
This  was  affirmative  matter  negativing  the  allegation  in  the  defen- 
dant's plea.     There  is  no  rule  of  pleading  to  prevent  the  plaintiff 
from  denying  that  which  the  defendant  has  alleged;  and  here  it 
was  quite  unnecessary  for  the  plaintiff  to  give  colour  or  to  have 
a  special  traverse.      I  do  not  think,  however,  that  the  plaintiff 
is  entitled  to  have  a  verdict  entered  for  him  upon  the  fourth  plea, 
as  I  am  of  opinion  that  the  judgment  in  the  action  between  the 
assignees  and  him  was  not  conclusive  evidence  against  the  present 
defendant.     It  is  said  that  it  is  hard,  after  the  plaintiff  has  done 
bis  best  to  defend  himself  in  the  action  brought  by  the  assignees, 
and  has  been  compelled  to  pay  them  back  the  money,  that  he 
should  suffer   the   loss.     But   the  question   between   the  present 
plaintiff  and  defendant  is,  whether  the  assignees  were  entitled  to 
recover  that  money.     And  that  is  a  fact  which  the  plaintiff  cannot 
prove  conclusively  by  the  production  of  the  record  in  the  former 
action — he  must  bring  forward  other  evidence.     If  the  next  jury 
should  find  against  the  plaintiff  upon  that  point,  and  that  the 
assignees  had   no  right  to  the  money,  *it  would   be  the  same       [  *i6s^  ] 
between  the  present  parties  as  if  the  plaintiff  had  been  robbed 
of  it;  and  he  must  put  up  with  the  loss.     Juries  do  sometimes 
Hud  different  verdicts  upon  the  same  facts.     In  an  action  on  a 
policy  of  insurance  against  the  insurer,  where  the  defence  set  up 
is  that  certain  matters  ought  to  have  been  communicated  to  the 
insurer,  the  jury  may  find   that  the  matters  were  material  and 
give  a  verdict  for  the  defendant.     The  assured  may  then  sue  his 
broker  for  negligence  in  not  making  the  communication;  and  in 
that  action  the  jury  may  think  the  matters  not  material ;  and  the 
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Pritohabd    assured  consequently  has  to  put  up  with  the  loss.     It  is  a  hardship 
Hitchcock,    upon  him ;  but  there  is  no  remedy  for  it  in  the  present  state  of 
the  law. 

Cbesswell,  J.  concurred. 

Hule  absolute  for  a  new  triaL 


is^3.  CURLING    V,    MILLS. 

June%. 
(6  Man.  &  G.  173—185 ;  S.  C.  7  Scott,  N.  R.  709 ;  12  L.  J.  C.  P.  316.) 

»-         J  A.,  by  deed,  **  in  consideration  of  the  rents,  covenants,  and  agreemeI.tl^ 

hereinafter  reserved  and  contained,"  on  the  part  of  B.,  covenants  to  grant 
to  B.,  at  his  request,  a  lease  of  a  house  :  habendum  for  twenty- one  year> 
from  a  day  past,  '*  but  determinable  as  hereinafter  mentioned/*  B. 
covenants  to  lay  out  a  certain  sum  on  the  premises.  And  it  is  agreed  that 
the  lease  shall  contain  a  covenant  for  the  payment  of  rent  and  other  osmil 
covenants;  *'  and  also  a  covenant,  as  it  is  also  hereby  agreed,  on  the  part  of 
A.  for  the  quiet  enjo}'ment,  &c. ;  and  it  is  also  agreed  that  it  shaU  be  lawful 
for,  and,  in  the  event  of  a  lease  being  executed,  there  shaU  be  contained 
in  the  lease  a  proviso  empowering,  B.  to  determine  the  tenancy  or  the 
lease,"  &c. 

Held,  a  present  demise. 

Construction  of  parcels — how  much  included  in  demise. 

Trespass,  for  breaking  and  entering  the  plaintiff's  close,  called 
"  the  garden." 

Pleas :  first,  not  guilty ;  secondly,  that  the  locm  in  quo  was 
not  the  plaintiflf's  close.     Upon  both  of  which  issue  was  joined. 

Thirdly,  that  the  locxis  in  quo  was  the  close,  soil,  and  freehold  of 
Mary  P.  Whitton ;  and  leave  and  licence  from  her. 
[  ♦IT*  ]  Fourthly,  that  the  plaintiff  had  not,  at  any  of  the  *  times  when, 

&c.  any  estate,  right,  or  interest  in  the  close  in  which,  &4i,  save 
and  except  under  the  said  M.  P.  W. ;  and  that  before  the  plaintiff 
was  possessed  of  the  close,  or  any  part  thereof,  and  before  the 
times  when,  &c.,  to  wit,  on  the  27th  of  September,  1839,  M.  P.  W., 
by  indenture,  granted  to  the  defendant  full  and  free  right,  liberty, 
and  permission,  of  walking  in  and  upon  the  close ;  wherefore,  «Scc. 
Verification. 

Beplication,  to  the  third  plea,  that,  whilst  the  close  was  the  close, 
soil,  and  freehold  of  M.  P.  W.,  and  long  before  the  giving  and 
granting  of  the  leave  and  licence  of  M.  P.  W.  to  the  defendant,  to 
wit,  on  the  18th  of  September,  1835,  M.  P.  W.  demised  the  close 
to  the  plaintiff ;  habendum  imto  the  plaintiff,  his  executors,  &c.  for 
twenty-one  years  from  the  24th  of  June,  1835,  the  plaintiff  to  be  at 
liberty  to  determine  the  tenancy  at  the  end  of  the  third,  seventh. 
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or  fourteenth  year  of  the  term,  on  giving  six  calendar  months'  Cuulikg 
notice  thereof;  by  virtue  of  which  demise,  the  plaintiff,  on,  &c.,  mills. 
entered  upon  and  was  possessed  of  the  close ;  and  that  he  had  not, 
at  any  time,  given  notice  to  determine  the  tenancy ;  and  that  he 
continued  so  possessed  until  the  defendant,  during  the  continuance 
of  the  said  demise  of  his  own  wrong,  broke  and  entered,  &c. 
Verification. 

To  the  last  plea,  that  the  plaintiff  was  possessed  of  the  close 
long  before  and  at  the  several  times  when,  &c.,  and  long  before 
and  at  the  time  of  the  making  of  the  said  indenture  as  tenant 
thereof  to  M.  P.  W.  under  and  by  virtue  of  a  certain  demise 
thereof,  from  M.  P.  W.  to  the  plaintiff,  long  before  the  several 
times  when,  &c.,  and  long  before  the  making  of  the  indenture; 
without  this,  that  before  the  plaintiff  was  possessed  of  the  close, 
M.  P.  W.,  by  the  said  indenture,  granted  unto  the  defendant  full 
and  free  right,  liberty,  and  permission,  of  walking  in  and  upon  the 
close,  modo  et forma;  concluding  to  the  country. 

The  rejoinder  took  issue  upon  the  demurrer  mentioned  in  the       [  176  ] 
replication  to  the  third  plea,  and  joined  issue  upon  the  replication 
to  the  fourth  plea. 

The  surre-joinder  joined  issue  upon  the  rejoinder  to  the 
replication  to  the  third  plea. 

At  the  trial  before  Lord  Denman,  Ch.  J.  at  the  last  Assizes  for 
the  county  of  Surrey,  the  following  facts  appeared. 

The  plaintiff  was  the  occupier  of  a  house,  being  No.  8,  in  Grove 
Crescent,  Camberwell  (being  the  last  house  south  in  a  crescent 
running  north  and  south) ;  the  defendant  was  the  occupier  of  the 
house,  &c.  No.  6.  At  the  back  of  each  of  the  houses  (to  the  east) 
was  a  small  garden,  and  in  the  rear  of  the  gardens  was  a  wire  fence 
separating  them  from  a  strip  of  land  planted  as  a  shrubbery,  in 
which  there  was  a  six-foot  gravel  walk,  which,  before  the  agree- 
ment hereafter  mentioned,  appeared  to  have  been  used  by  the 
inhabitants  of  all  the  houses  in  the  Crescent.  At  each  end  of  this 
walk  (running  north  and  south)  was  a  circular  turn.  The  whole  of 
the  premises  were  bounded,  on  the  south  and  east,  by  lands  in  the 
occupation  of  Charles  Baldwin  (i). 

On  the  18th  of  September,  1835,  an  agreement,  under  seal,  was 
executed  between  Mary  P.  Whitton  (who,  it  was  admitted,  was  then 
the  owner  in  fee  of  the  whole  of  the  houses),  of  the  one  part,  and 

(1)  See  Dyke»  v.  Bluke,  1  Am.  C.  P.  Kep.,  where  a  plan  of  the  premises  in 
question  is  given. 
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Curling     the  plaintiff  of  the  other  part ;  the  material  points  of  which  were 

Mills.       as  follows: 

**  The  said  M.  P.  W.,  in  consideration  of  the  rents,  covenaniB, 
and  agreements,  hereinafter  reserved  and  contained,  on  the  part 
of  the  said  John  Curling,  his  executors,  &c.,  to  be  paid,  per- 
formed, and  observed,  doth  hereby  covenant  with  the  said  J.  C, 
his  executors,  &c.,  that  she  the  said  M.  P.  W.,  her  heirs  or  assigns, 

[  *176  ]  shall  and  *will  at  any  time  during  the  term  hereinafter  agreed  to 
be  demised,  upon  request  made  to  her  or  them  in  writing  under  the 
hand  of  the  said  J.  C,  his  executors,  &c.  for  that  purpose,  and  at 
his  or  their  and  her  joint  expense,  grant  and  execute  unto  the  said 
J.  C,  his  executors,  &c.,  and  J.  C.  doth  hereby  covenant  to  accept 
a  counterpart  of  a  good  and  effectual  demise  or  lease  by  M.  P.  W., 
her  heirs  or  assigns,  of  all  that  messuage,  tenement,  and  premises, 
being  the  first  house  south  in  the  row  of  eight  houses  called  Grove 
Crescent,  in  Camberwell  Grove,  with  the  garden  and  shrubbery  at 
the  rear  and  south  side  thereof,  and  extending  to  Mr.  Baldwin's 
fence  either  way,  together  with  the  use  of  water  &c.,  and  also  full 
and  free  liberty  of  way  and  passage  to  and  for  such  person  or 
persons,  for  the  time  being,  occupying  the  said  messuage  or 
tenement  and  premises  intended  to  be  hereby  demised,  and  his 
and  theii'  respective  families  (not  being  servants)  and  friends  in, 
along,  and  over  the  walk  of  six  feet  wide,  in  the  rear  of  the  houses 
forming  the  said  Crescent  inclosed  by  a  wire  fence  from  the  garden 
ground,  or  ground  occupied  with  such  several  houses,  the  same 
walk  having  been  set  out  and  provided  as  a  promenade  or  walk 
for  their  respective  families  (not  being  servants) ;  habeiuiumy  unto 
J.  C,  his  executors,  administrators  and  assigns,  for  the  term  of 
twenty-one  years,  from  the  24th  day  of  June  last,  but  determinable 
as  hereinafter  mentioned ;  yielding  and  paying  for  the  same  the 
rent  of  a  peppercorn  until  the  10th  day  of  November,  18S6 ;  and 
yielding  and  paying  for  the  same  from  the  said  10th  day  of 
November  to  the  25th  day  of  December  following,  the  sum  of 
11/.  128.  6d, ;  and  yielding  and  paying  for  the  same  from  the  said 
25th  day  of  December  for  and  during  every  subsequent  year  of  the 
same  term  the  yearly  rent  of  90/.,  clear  of  all  tenants'  taxes, 
deductions  and  abatements  whatsoever,  by  four  equal  quarterly  pay- 

[  «i77  ]  ments,  *on  the  25th  day  of  March,  &c.,  and  the  annual  sum  of 
8/.  Ss.  for  the  supply  of  water,  &c.  (The  instrument  contained  a 
covenant  by  the  plaintiff,  to  lay  out  125Z.  at  the  least  within  the 
first  year  after  the  date,  in  repairing,  improving,  and  embellishing.) 
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And  it  is  hereby  agreed  and  declared,  that  there  shall  be  contained  Cublino 
in  the  said  lease  and  counterpart,  by  and  on  the  part  of  J.  C,  millb. 
lus  execators,  &c.,  a  covenant  for  the  payment  of  the  said  yearly 
rent,  and  also  of  the  said  yearly  sum  of  82.  88.  for  the  water,  and 
also  all  taxes,  &c. ;  and  also  a  covenant  that  J.  G.  shall  pay  unto 
M.  P.  W.  one  eighth  part  (not,  however,  exceeding  2Z.  in  any  one 
year)  of  what  she  shall  expend  or  incur  in  repairing,  maintaining 
and  keeping  the  road  and  ground,  lawn,  and  plantation  in  front  of 
the  houses,  and  the  fences,  &c.,  and  also  the  walk  in  the  rear  of  the 
said  ground  ;  and  the  usual  covenants  to  keep  in  repair  and  leave 
in  repair.  And  also  a  covenant, — as  it  is  also  hereby  agreed,  on 
the  part  of  M.  P.  W.,  her  heirs  and  assigns, — for  the  quiet  enjoy- 
ment of  the  premises  hereby  demised  against  any  person  or  persons 
claiming  under  her  or  them,  &c.  And  it  is  also  agreed,  that  it 
shall  be  lawful  for,  and  in  the  event  of  a  lease  being  executed, 
there  shall  be  contained  therein  a  proviso  empowering,  J.  C.,  his 
executors,  &c.  to  determine  the  said  tenancy,  or  the  said  lease, 
at  the  end  of  the  third,  seventh,  or  fourteenth  year  of  the  said  term, 
on  giving  six  calendar  months'  notice  thereof." 

On  the  27th  September,  1839,  M.  P.  W.  executed  a  lease  for 
twenty-one  years  of  No.  6  to  the  defendant ;  wherein  was  reserved 
the  use,  as  theretofore  enjoyed  by  the  occupiers  of  the  same 
messuage,  of  the  road  or  entrance  in  front  of  Grove  Crescent,  and 
of  the  walk  of  six  feet  in  width,  on  the  east  of  the  gardens  of  the 
houses  forming  the  Crescent. 

The  plaintiff,  some  time  after  he  had  taken  possession  ^under  [  *178  ] 
the  agreement,  removed  the  wire  fence  at  the  back  of  his  garden, 
and  planted  flower-beds,  with  gravel  walks  between  them,  in  the 
shrubbery,  in  the  line  of  the  six-foot  gravel  walk,  so  as  to  make 
that  part  a  continuation  of  his  own  garden,  and  he  put  up  a  wire 
fence  separating  the  part  so  planted  from  the  remainder  of  the 
shrubbery  containing  the  six-foot  walk.  The  trespass  complained 
of,  was  committed  by  the  defendant  in  the  exercise  of  a  right 
claimed  by  him,  to  walk  over  the  whole  of  this  ground,  which  had 
formerly  been  part  of  the  shrubbery. 

It  was  objected  at  the  trial,  on  the  part  of  the  defendant,  first, 
that  the  agreement  of  the  18th  September,  1885,  did  not  amount 
to  a  demise  ;  secondly,  that  if  it  did,  the  interest  in  the  locus  in  quo 
did  not  thereby  pass  to  the  plaintiff,  as  no  exclusive  right  of 
possession  had  been  therein  conferred  upon  the  plaintiff  as  against 
the  defendant ;  and,  thirdly,  that  the  locus  in  quo  could  not  be 
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Curling  described  as  a  close  called  ''  The  garden."  His  Lordship  expressed 
MiLLB.  an  opinion  against  the  two  former  objections ;  and  he  left  it  to 
the  jury  to  say,  whether  the  place  trespassed  upon,  was  "  a  garden/* 
and  whether  the  plaintiff  was  in  possession  thereof,  and  whether 
the  premises  demised  to  him,  included  all  the  soil  ap  to  Baldwin's 
fence.  The  jury  found  in  favour  of  the  plaintiff  upon  all  three 
pointd ;  and  a  verdict  was  entered  for  him,  leave  being  reserved 
to  move  to  enter  a  verdict  for  the  defendant  upon  the  second 
issue,  if  the  Court  should  think  it  was  not  satisfactorily  proved 
that  the  plaintiff  had  such  a  possession  as  entitled  him  to  maintain 
trespass,  or  upon  the  third  issue  if  they  should  think  the  agreement 
did  not  amount  to  a  present  demise. 

Bompas,  Serjt.,  in  last  Term,  obtained  a  rule  nisi  on  the  points 
reserved,  or  for  a  new  trial,  upon  the  ground  that  the  verdict  was 
against  evidence. 

[  179  ]  ChanneU,  Serjt.  now  showed  cause : 

The  declaration  charges  a  trespass  in  "  a  garden ;  "  and  although 
the  lociis  in  quo  is  called  a  shrubbery  in  the  agreement,  the  jury 
have  found  that,  in  fact,  it  was  a  garden. 

(TiNDAL,  Gh.  J. :  If  the  defendant  had  a  right  to  walk  in  the  six- 
foot  walk,  as  he  has  justified  that  in  his  plea,  ought  there  not  to 
have  been  a  new  assignment  for  the  trespass  eactra  viam  f) 

It  is  submitted  that  it  was  not  necessary,  as  the  plaintiff  has 
named  the  close  in  his  declaration :  Cocker  v.  Crompton  (i).  The 
defendant  here,  does  not  justify  for  a  right  of  way ;  he  sete  up  a 
licence  over  the  whole  close.  The  substantial  questions  in  the  case 
are,  whether  the  agreement  amounted  to  a  demise ;  and,  if  it  did, 
whether  the  locus  in  quo  was  included  therein.  The  plaintiff  insists 
upon  the  affirmative  of  these  propositions. 

The  agreement  is  under  seal;  it  contains  actual  covenants  by 
the  plaintiff ;  there  is  an  obligation  on  his  part  to  lay  out  money 
on  the  premises ;  the  periods  of  the  commencement  and  deter- 
mination of  the  term  are  spoken  of ;  there  is  an  agreement  on  the 
part  of  Mrs.  Whitton,  amounting  to  a  covenant  for  quiet  enjoyment, 
on  which  the  plaintiff  might  have  sued ;  and  altogether  the  inten- 
tion of  the  parties  is  clear,  that  the  instrument  should  operate 
as  a  present  demise  for  twenty-one  years,  determinable  as  therein 
(1)  1 B.  &  C.  489 ;  2  Dowl.  &  Ry.  719. 
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mentioned ;  nor  is  that  intention  less  clear,  because  the  agreement      Curling 
stipulates  for  the  execution  of  a  formal  lease.  Mills. 

(Maule,  J. :  It  appears  that  Mrs.  Whitton  could  not  insist  upon 
the  lease  being  executed.    It  lay  with  the  plaintiff  to  require  it. 

TiNDAL,  Ch.  J. :  There  are  certainly  no  words  of  present  demise 
in  the  instrument,  except  by  inference.) 

^ords  of  present  demise  are  not  essential  to  the  operation  of  the 
agreement  as  a  demise;  Bac.  Abr.  title  Lease  (E). 

Secondly,  the  locus  in  qiio  was  included  in  the  demise.  *The  [  ♦180  ] 
premises  demised  are  described  as  extending  to  Mr.  Baldwin's 
fence  either  way ;  and  as  soon  as  it  was  ascertained  where  that  fence 
was,  the  construction  of  the  instrument  lay  with  the  Judge.  His 
opinion  was  in  favour  of  the  plaintiff;  but  to  avoid  any  doubt,  he 
left  the  question  to  the  jury,  who  also  found  for  the  plaintiff.  It 
may  be  argued  on  the  other  side,  that  there  was  no  demise  of  the 
locos  in  quo  to  the  plaintiff,  as  there  was  a  reservation  of  a  right  of 
way,  in  the  six-foot  walk  to  the  plaintiff  himself,  and  that  there 
could  not  be  an  easement  granted  to  him  in  premises  of  which  he 
had  already  the  legal  estate.  But  the  right  of  way  is  for  the 
owners  of  all  the  houses ;  and  all  that  was  meant  by  the  agree- 
ment was,  that  the  plaintiff  should  have  a  right  of  way  behind 
the  other  houses.  The  circular  footpath  was  undoubtedly  in 
existence  before  the  demise  to  the  plaintiff;  but  even  supposing 
that  to  be  included  in  the  right  of  way,  the  defendant  could  not 
succeed  on  the  present  pleadings.  The  soil  being  in  Mrs.  Whitton, 
she  had  demised  it  to  the  plaintiff  previously  to  the  time  when  she 
assumed  to  grant  to  the  defendant  an  easement  which  she  had  then 
no  power  to  create. 

BompaSf  Serjt.  in  support  of  the  rule: 

The  agreement  did  not  amount  to  a  demise.  There  are  no  words 
of  present  demise,  and  it  contains  covenants  for  a  future  lease.  The 
covenant  to  lay  out  money,  which  has  been  relied  upon 'on  the  other 
side,  is  the  same  as  in  building  contracts,  in  which  it  is  frequently 
stipulated  that  money  shall  be  expended  before  a  lease  is  granted. 
If  this  instrument  were  intended  to  operate  as  an  actual  lease, 
there  would  have  been  no  necessity  for  any  provision  for  a  future 
lease,  which  should  contain  certain  specified  covenants.  There  is 
no  covenant  to  pay  rent.    Even  where  rent  has  been  reserved  with 
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CuBLiNQ  a  right  to  distrain,  the  instrument  has  been  held  not  to  amount  to 
Mills.  &  demise,  ^where  there  has  been  a  stipulation  for  a  future  lease : 
[  •181  ]  Bicknell  v.  Hood  (i).  Here  the  future  lease  is  to  contain  certain 
covenants;  but  taking  this  to  be  a  present  demise,  if  no  future  lease 
is  granted,  will  the  tenant  hold  the  premises  for  twenty-one  years 
without  being  subject  to  any  of  the  covenants,  Mrs.  Whitton  not 
having  the  power  to  compel  the  execution  of  the  lease  ?  By  the 
covenant  for  quiet  enjoyment,  nothing  more  was  meant  than  that  the 
plainti£f  should  have  quiet  enjoyment  until  the  lease  was  granted,  and 
that  Mrs.  Whitton  had  title  to  grant  such  a  lease.  The  covenant  as 
to  the  determination  of  the  tenancy  clearly  points  to  the  right  to 
determine  the  tenancy  after  the  lease  should  have  been  granted. 

(TiNDAL,  Gh.  J. :  In  what  relation  were  the  parties  to  stand  in 
the  mean  time?) 

As  in  the  case  of  building  leases.  (The  learned  Serjeant  upon  this 
point  cited  Chapman  v.  Towner  (2),  Brashier  v.  Jackson  (3),  Jonen  v. 
Reynolds  (4),  and  Doe  d.  Thompson  v.  Amey  (6).) 

(Maulb,  J.  referred  to  Perring  v.  Brook  (6).) 

But  even  assuming  that  this  instrument  did  amount  to  a 
demise  (7),  the  locus  in  quo  was  not  included  in  it.  The  whole 
instrument  must  be  read  together.  A  right  of  way  over  the  loaix 
in  quo,  was  clearly  reserved  to  the  plaintiff,  and  therefore  the  soil 
could  not  have  been  demised  to  him.  He  is  to  pay  one  eighth  of 
the  expense  of  keeping  the  path  in  order. 

(Maule,  J.  :  There  might  be  a  demise  of  the  soil  to  one  party, 
[  •182  ]       and  a  concurrent  *grant  of  a  right  of  way  over  it  to  others,  with  a 
condition  that  they  should  all  join  in  the  expense  of  keeping  the 
way  in  order. 

CoLTMAN,  J. :  As  you  put  it,  you  make  it  a  question  for  the  jury; 
and  they  have  found  against  you. 

(1)  5  M.  &  W.  104.  arisen  upon  the  construction  of  in- 

(2)  55  R  R  525  (6  M.  &  W.  100).  struments  not  under  seal.     [But  now 

(3)  6  M.  &  W.  549.  by  s.  3  of  the  Real  Property  Act,  1845 

(4)  55  R.  R.  332  (1  Q.   B.  506 ;    1  (8  <&  9  Vict  c.  106),  leases  which  before 
O.  &  D.  62).  that  Act  were  required  by  law  to  be  in 

(5)  12  Ad.  &  El.  476;  4  P.  &  D.  177.  writing  are  void  unless  made  by  de«d. 

(6)  7  Car.  &  P.  360.  —J.  G.  P.] 

(7)  The     question     has    generally 
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MauijB,  J. :  You  treat  it  as  a  question  of  parcel  or  no  parcel.)  Curling 

J    .      _  Mills. 

It  18  clear  that  the  demise  to  the  plaintiff  was  only  of  that  portion 

of  the  garden  which  extended  to  where  the  wire  fence  had  formerly 

run,  reserving  the  right  of  way  in  the  shrubbery  beyond  to  the 

tenants  of  all  the  houses ;  and  if  they  all  had  a  common  right,  there 

coald  be  no  possession  in  the  plaintiff  as  against  the  defendant. 

TiNDAii,  Ch.  J. : 

It  is  often  very  difficult  to  say  whether  a  particular  instrument 
amounts  to  an  agreement  for  a  lease,  or  an  actual  demise.     The 
general  rule  is  correctly  laid  down  in  Morgan  v.  Bissell  (i),  namely, 
that  the  question  depends  on  the  intention  of  the  parties,  as  it  is 
to  be  collected  from  the  instrument.     That  rule  the  Courts  have 
endeavoured  to  apply  in  all    cases,  by  seeking  to  arrive  at  the 
intention  of  the  parties.     That  intention  it  is  most  important  to 
ascertain  in  the  present  case,  as  the  question  whether  this  instru- 
ment operates  as  a  demise,  is  substantially  the  only  one  raised  on 
the  pleadings,  whether  we  look  to  the  plea  of  not  possessed — which 
mast  mean  not  legally  possessed — or  to  the  other  issue,  where  the 
point  is  more  directly  raised.     And,  looking  at  the  instrument  in 
all  its  parts,  I  think  effect  will  be  given  to  the  intention  of  the 
parties,  by  construing  it  as  an   actual    demise   rather  than   by 
treating  it  as  a  mere  agreement  for  a  lease.     It  begins  by  stating, 
that  "in  consideration  of  the  rents,  covenants,  and  agreements 
hereinafter  reserved  and  contained;  *'  on  the  part  of  the  plaintiff, 
Mrs.  Whitton   covenants  that  she   will,  at    the   request  of   the 
plaintiff,  ''grant  and  execute  an  effectual  demise  or   lease"  to 
him.     This  clearly  refers  to  the  rents,  covenants,  and  ^agreements       [  183  ] 
contained  in  the  agreement,  and  not  to  those  which  are  to  be 
inserted  in  the  formal  lease.     Then,  passing  by  the  description  of 
the  premises,  we  come  to  the  habendum,  which  is  ''  for  the  term  of 
twenty-one  years,  from  the  24th  day  of  June  last,"  which  rather 
seems  to  form  part  of  the  instrument  itself.     After  the  reddendum, 
it  contains  a  covenant  on  the  part  of  the  plaintiff  to  lay  out  a 
certain  sum  within  the  first  year  after  the  date ;  and  then  it  pro- 
ceeds to  specify  the  covenants  that  are  to  be  contained  in  the 
future  lease;  which  are  covenants  usually  contained  in  such  an 
instrument.     The  question  is,  what  would  be  the  relation  of  the 
parties  between  the  execution  of  the  agreement  and  the  execution 

(1)  3  Taunt.  65. 
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CuBLiNo  of  the  lease.  And  I  cannot  think  it  would  he  any  other  than  that 
Mills.  ^^  landlord  and  tenant  under  the  habendum  and  reddendum  in  the 
agreement.  In  further  corroboration  of  this  view,  we  find  a  clause 
towards  the  end  of  the  instrument,  that  the  lease  shall  contain 
"also  a  covenant,  as  it  is  also  hereby  agreed,"  on  the  part  of 
Mrs.  Whitton  for  quiet  enjoyment ;  showing  that  the  instrument 
provides  for  a  future  lease,  and  also  for  the  quiet  possession  of  the 
premises  in  the  interval.  There  is  also  the  further  clause  :  *'  And 
it  is  also  agreed  that  it  shall  be  lawfal  for, — and  in  the  event  of  a 
lease  being  executed,  there  shall  be  contained  in  the  said  lease  a 
proviso  empowering — the  said  J.  G.  P.  to  determine  the  said  tenancy  *' 
in  the  way  there  mentioned.  Now,  what  is  this  but  showing  that  in 
the  interval  before  a  formal  lease  was  granted,  a  tenancy  was  to 
subsist?  I  think,  therefore,  this  falls  within  the  class  of  cases 
manifesting  an  intention  between  the  parties  that  an  absolute 
demise  shall  take  effect,  and  that  the  issues  turning  on  the  fact 
of  a  demise  were  properly  found  for  the  plaintiff. 

The  second  question  is,  whether  the  premises  upon  which  the 
alleged  trespass  was  committed  are  properly  contained  in  the 
[  *184  ]  description  of  the  part  demised.  The  ^premises  are  described  as 
"  all  that  messuage,  &c.,  with  the  garden  and  shrubbery  at  the 
rear  and  south  side  thereof,  and  extending  to  Mr.  Baldwin's  fence, 
either  way.*'  I  think  that  must  mean  the  corner  that  was«bounded 
by  Mr.  Baldwin's  fence  on  both  sides.  If  that  be  so,  the  spot 
where  the  defendant  walked  was  clearly  within  the  limit.  Upon 
the  whole,  therefore,  I  think  the  verdict  was  right. 

COLTMAN,  J. : 

I  also  think  that  the  instrument  in  question  amounted  to  a 
present  demise.  The  words  at  the  beginning  are  very  strong. 
If  the  statement  had  been  that  by  the  plaintiff's  lease  rent  was  to 
be  reserved,  the  natural  construction  would  be  that  none  was 
reserved  by  the  instrument  itself.  But  the  consideration  is 
expressed  to  be  the  rents,  &c.,  herein  reserved ;  which  shows  that 
the  demise  was  then  to  come  into  operation.  And  this  constructiou 
is  consistent  with  the  other  parts  of  the  instrument.  It  speaks  of 
"  the  demise  herein  contained,"  and  of  the  determination  of  the 
said  tenancy  or  the  said  lease. 

As  to  the  question  whether  the  locus  in  quo  formed  part  of  the 
demised  property,  I  think  the  jury  came  to  a  right  conclusion. 
The  construction  put  upon  the  deed  by  the  defendant  would  not 
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satisfy  the  words  ''  either  way ;  "  as,  if  the  premises  demised  to  the      GuRLiNa 
plaintiff  terminated  at  the  line  where  the  wire  fence  formerly  stood,       mills. 
those  premises  would  extend  to  Mr.  Baldwin's  fence  only  one  way. 

Macxa,  J. : 

I  also  am  of  opinion  that  the  instrument  in  question  amounts  to 

a  demise.    It  appears  clearly  to  have  been  the  intention  of  Mrs. 

Whitton  to  deprive  herself  of,  and  to  confer  upon  the  plaintiff,  the 

right  to  tbe  possession  of  the  property  for  three,  seven,  fourteen, 

or  twenty-one  years.    It  was  not  a  formal  lease ;  that  was  *con-       [  *185  ] 

templated  to  be  made  afterwards.    Another  argument  strikes  me, 

in  addition  to  those  of  the  rest  of  the  Court,  in  which  I  entirely 

concur,  that  in  supposing  this  instrument  not  to  operate  as  a 

demise,  the  lessor  would  not  have  the  advantage  of  any  of  the 

covenants,  unless  the  plaintiff  himself  required  a  lease  to  be 

executed. 

"With  regard  to  the  question  whether  the  hcus  in  quo  was 
demised,  tbe  defendant  insists  upon,  and  has  exercised,  a  right  to 
go  upon  any  part  of  that  plot  of  land  which  is  bounded  on  the 
north  by  the  wire  fence  put  up  by  the  plaintiff,  on  the  west  by  the 
line  where  the  fence,  which  was  removed  by  him,  formerly  stood, 
and  on  the  south  and  east  by  Baldwin's  fence.  The  trespass  there- 
fore was  committed  on  a  portion  of  the  land  included  in  the  demise. 
It  may  be  that  the  defendant  has  a  right  more  extensive  than  the 
plaintiff  is  willing  to  allow,  but  still  he  has  exceeded  that  right. 

Rule  discharged. 
BARNARD    GREGORY  v.   C.   F.   A.  W.,  DUKE  of        Js^^- 

*  May  31. 

BRUNSWICK,   AND  H.   W.   VALLANCE(l). 


(6  Man.  &  G.  205—220;  S.  C.  6  Scott,  N.  B.  809;  1  Dowl.  &  L.  518;  13 

L.  J.  C.  P.  34.) 

In  case  lor  conspiring  to  prevent  the  plaintiff,  who  was  about  to  perform 
as  an  actor  at  a  theatre,  from  acquiring  fame  and  profit  in  that  perform- 
ance, and  for  hiring  persons  to  hoot,  hiss,  groan,  and  yell  at  the  plaintiff 
during  the  performance,  and  for  hooting,  hissing,  &c.,  together  with  such 
persons,  a  plea  as  to  the  hooting,  &c.  at  the  plaintiff,  that  the  plaintiff  was, 

(1)  This    action    was    tried   before  which  the  plaintiff  had  obtained  judg- 

Tindal,  Gh.   J.,   in  June,   1843,   and  ment,    namely,  the  demurrer  to  the 

resulted  in  a  verdict  for  the  defen-  4th  plea.      Both  motions  were  refused 

dants.     The  plaintiff  then  moved  for  and   judgment   was    given    for    the 

a  new  trial  and  for  a  venire  de  navo  on  defendants  with  costs.     On  appeal  by 

the  ground  that  the  jury  had  assessed  writ  of  error  from  that  judgment  it 

no  damages  on  the  issue  in  law  on  was  held  in  the  Exchequer  Chamber 
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on  certain  grounds  specified  in  the  plea,  an  un£t  and  improper  person  to 
appear  before  the  public,  was  held  bad,  as  containing  no  answer  to  the 
charge  of  conspiracy,  but  merely  singling  out,  and  attempting  to  jtistify, 
one  of  the  overt  acts  of  the  alleged  conspiracy. 

Case.     The  declaration  stated  that,  before  and  at  the  time  of 
the  making  of    the    conspiracy,   confederacy,   combination,    and 
agreement    thereinafter  nientioned,   the    plaintiff  was    aboat    to 
become  an  actor,  and  to  ase  and  exercise  the  profession  or  occapa* 
tion  of  an  actor,  for  the  emolument,  profit,  and  advantage  of  the 
plaintiff,  and  to  perform,  as  thereinafter  mentioned,  in  pablic,  as 
such  actor,  in  the  character  of  Hamlet,  in  the  performance  of  a 
certain  tragedy,  in  a  certain  theatre  wherein   such  performance 
was  duly  authorized  as  by  law  required,  to  wit,  in  Covent  Garden 
Theatre,  in  the  county  of  Middlesex,  at  the  request  of  one  Alfred 
Bunn,  for  reward  to  be  therefore  paid  to  the  plaintiff  by  Bunn,  the 
then  manager  of  the  said  theatre ;  yet  the  defendants,  together 
with  other  persons,  whose  names  were  unknown  to  the  plaintiff, 
well  knowing  the  premises,  but  contriving  and  maliciously  intending 
to  injure  and  aggrieve  the  plaintiff,  and  to  bring  him  into  public 
scandal,  shame,  and  disgrace,  and  to  injure  the  plaintiff  in  his  said 
profession  or  occupation  of  an  actor,  and  to  prevent  him  from 
acquiring  any  fame,  success,  or  reputation,  gain  or  profit  therein, 
and  to  oppress,  vex,  impoverish  and  ruin  the  plaintiff,  before  the 
plaintiff  appeared  and  performed  in  the  said  character  of  Hamkt, 
as   thereinafter    mentioned,   to  wit,  on   the   13th    of    February, 
1848,  wickedly  and  maliciously  did,  amongst  themselves,  conspire, 
^combine,  confederate,  and  agree  together  to  prevent  the  plaintiff 
from  performing  in   public   as  such   actor  as  aforesaid,   in  the 
character  of  Hamlet  in  the  performance  of  the  said  tragedy  in  the 
theatre  aforesaid,  and  to  prevent  the  public  audience  which  might 
be  assembled  to  witness  the  performance  of  the  said  tragedy  in  the 
said  theatre  on  the  occasion  when  the  plaintiff  was  to  perform  as 
aforesaid,  from  hearing  or  appreciating  the  performance  of  the 
said  character  by  the  plaintiff  as  aforesaid  in  the  said  tragedy,  and 
that  the  judgment  ought  to  have  been      Exchequer  Chamber   to   correct   the 


for  the  plaintiff  on  the  demurrer  with 
costs  and  for  the  defendants  on  the 
issues  found  for  them  (3  C.  B.  481 ; 
16  L.  J.  C.  P.  35).  There  having  been 
a  slip  of  the  OflBcer  of  the  Court  in 
entering  the  judgment  of  the  Ex- 
chequer Chamber,  the  House  of  Lords 
ordered  the  case  to  stand  over  for  the 
parties  to  make  an  application  to  the 


entry  of  the  judgment  (2  H.  L.  C.  415). 
The  case  is  valuable  as  an  early 
decision  that  a  conspiracy  to  injure 
resulting  in  damage  gives  rise  to  civil 
liability.  See  AUen  v.  Flood  [1898] 
A.  C.  1,  67  L.  J.  a  B.  119;  Qnitm  v, 
Leatham  [1901]  A.  C.  495,  503,  510. 
oil ;  70  L.  J.  P.  C.  76.-^.  G.  P. 
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to  compel  the  plaintiff  to  desist  from  the  performance  of  the  said 
character,  and  to  deter  and  prevent  the  manager  of  the  said  theatre 
from  allowing  or  retaining  the  plaintiff  to  perform  as  such  actor  as 
aforesaid  in  the  said  theatre,  and  to  prevent  the  plaintiff  from 
exercising  his  said  profession  or  occupation  of  an  actor  in  the  said 
theatre,  and  from  gaining  or  acquiring  any  profit,  fame,  or  reputa- 
tion as  an  actor  in  the  character  aforesaid ;  that  the  defendants, 
maliciously  contriving  and  intending  as  aforesaid,  afterwards  and 
before  the  plaintiff  appeared  and  performed  as  thereinafter  men- 
tioned, to  wit,  on,  &c.,  in  pursuance  of,  and  according  to,  the  said 
conspiracy,  combination,  &c.,  and  in  order  to  carry  the  same  into 
effect,  hired  and  engaged  divers,  to  wit,  200  persons,  whose  names 
were  unknown  to  the  plaintiff,  for  gain  and  reward  to  them  in  that 
behalf,  and  caused  and  procured  divers,  to  wit,  200  other  persons, 
whose  names  were  unknown  to  the  plaintiff,  to  attend,  and  they 
did  accordingly  attend,  as  part  of  the  audience  in  the  said  theatre 
on  the  occasion  when  the  plaintiff  was  to  perform  as  aforesaid,  and 
did  perform  as  thereinafter  mentioned,  to  hoot,  hiss,  groan,  and 
yell  at  and  against  the  plaintiff,  and  to  make  a  great  noise,  outcry, 
uproar,  and  riot  at  and  against  the  plaintiff  during  his  performance 
of  the  said  character  on  the  occasion  aforesaid,  and  to  aid  and 
assist  the  defendants  and  the  persons  ^unknown  first-above  men- 
tioned in  carrying  into  effect  their  unlawful  and  malicious 
conspiracy,  combination,  confederacy,  and  agreement  aforesaid ; 
that  afterwards,  and  before,  and  at  the  time  of  the  committing  of 
the  grievances  next  thereinafter  mentioned,  to  wit,  on,  &c.,  the 
plaintiff  became  such  actor  as  aforesaid,  and  used  and  exercised 
the  said  profession  and  occupation  of  an  actor  for  his  emolument 
and  profit,  and  at  such  request  of  the  said  A.  B.,  and  for  reward  to 
be  paid  by  him  to  the  plaintiff  as  aforesaid,  did  appear  and  perform 
as  such  actor  as  aforesaid  in  the  said  character  of  Hamlet,  in  the 
performance  of  the  said  tragedy  in  the  said  theatre,  before  a  public 
audience  therein ;  and  that  the  defendants,  well  knowing  the 
premises,  but  maliciously  contriving  and  intending  as  aforesaid, 
after  the  plaintiff  had  become  such  actor  as  aforesaid,  and  while  he 
was  so  in  the  act  of  appearing  and  performing  as  such  actor  as 
aforesaid,  in  the  character  as  aforesaid,  in  the  performance  of  the 
said  tragedy  in  the  said  theatre  before  the  said  public  audience,  and 
continually  during  all  the  time  while  the  plaintiff  was  so  appearing 
and  performing  as  aforesaid ;  to  wit,  on  &c.,  in  pursuance  of  and 
according  to  the  said  malicious  and  unlawful  conspiracy,  &c.,  so 
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had  and  made  as  aforesaid,  and  in  order  to  carry  the  same  into 
effect,  did  together  with  divers  others  of  the  persons  miknown  first 
above-mentioned,  and  divers  persons  of  the  persons  so  hired  and 
engaged,  and  caused  and  procured  by  the  defendants  to  attend  for 
the  purpose  in  that  behalf  above-mentioned,  then  and  there  in  the 
said  theatre,  and  in  the  presence  and  hearing  of  the  plaintiff  and 
of  the  said  public  audience,  hoot,  hiss,  groan,  shoot,  and  yell  at 
and  against  the  plaintiff,  and  make  a  great  hideous  and  intolerable 
noise,  outcry,  uproar,  and  riot  at  and  against  the  plaintiff,  and 
persuade,  instigate,  cause  and  procure,  lead  and  induce,  divers  and 
very  many  other  persons  then  and  there  present  in  the  said  theatre 
also  to  join  in,  and  who  did  by  reason  thereof  *join  them  the 
defendants  in  then  and  there  hooting,  hissing,  groaning,  shoating, 
and  yelling  at  the  plaintiff,  and  in  making  such  noise,  outcry, 
uproar,  and  riot  at  and  against  the  plaintiff  as  aforesaid,  daring 
the  plaintiff's  said  performance  in  the  said  theatre,  and  in  the 
presence  and  hearing  of  the  plaintiff,  and  of  the  said  public 
audience,  insomuch  that  the  plaintiff's  said  performance  of  the 
said  character  of  Ilatnlet  on  the  occasion  aforesaid  could  not,  by 
reason  of  the  committing  of  the  said  grievances  by  the  defendants 
as  aforesaid,  be  heard,  understood,  or  appreciated  by  the  said 
audience  then  and  there  assembled  in  the  said  theatre  as  afore- 
said ;  and  inasmuch  as  the  plaintiff  was,  by  and  through  the  same, 
and  in  consequence  thereof,  then  compelled  to  desist  from  and 
discontinue,  and  did  desist  from  and  discontinue  the  performance 
of  the  said  character  of  Hamlet  on  the  occasion  aforesaid,  and 
before  the  plaintiff  had  finished  or  completed  the  performance 
thereof*  Averment:  that  the  said  A.  B.  was,  by  reason  of  the 
premises,  induced  and  obliged  to  refuse,  and  did  refuse,  to  retain 
or  allow  the  plaintiff  to  perform  at  subsequent  times  as  an  actor  in 
the  said  theatre  for  gain  and  reward  to  the  plaintiff,  as  the  said 
A.  B.  otherwise  might  and  would  have  done,  and  that  also  by 
reason  of  the  premises  the  plaintiff  had  been  brought  into  public 
shame  and  disgrace,  and  had  been  prevented  from  acquiring  any 
applause,  approbation,  fame,  or  reputation  as  an  actor,  and  had 
been  and  was  prevented  from  exercising  his  profession  and  occupa- 
tion of  an  actor,  and  from  obtaining  an  engagement  or  employment 
therein,  and  had  thereby  lost  and  been  prevented  from  acquiring 
all  the  gains  and  profits  that  he  might  and  otherwise  would  have 
made  and  derived,  from  being  retained  and  allowed  by  the  said 
Alfred  Bunn  to  perform  as  such  actor  as  aforesaid  in  the  said 


VOL.  Lxiv.]      1843.    C.  P.    6  MAN.  &  G.  208—210. 


76S 


theatre,  and  from  the  exercise  of  bis  said  profession  or  occupation 
of  an  actor,  amounting  to  a  large  sum  of  money,  to  wit,  *8,000{., 
and  had  been  and  was  otherwise  injured  and  damnified  to  the 
plaintiff's  damage  of  5,0002.  &c. 

Fourth  plea,  as  to  so  much  of  the  said  grievances  as  related  to 
the  hooting,  hissing,  groaning,  shouting,  and  yelling  at  the  plaintiff, 
and  making  a  noise,  outcry,  and  uproar  at  and  against  the  plaintiff, 
— that  for  a  long  time,  to  wit,  five  years,  before  and  up  to  and  at 
the  time  of  committing  the  grievance  last  mentioned,  the  plaintiff 
was  the  proprietor  and  publisher,  to  wit,  at  London,  of  a  certain 
weekly  newspaper,  called  The  Satirist,  or  the  Censor  of  the  Tim^s, 
divers  and  very  many  copies  of  which  newspaper,  to  the  number  of 
ten  thousand  and  more,  during  all  that  time  had  been  and  were, 
on  the  Sunday  in  every  week,  openly  and  publicly  sold,  circulated, 
published,  and  distributed  by  the  plaintiff  for  a  certain  price  and 
reward  therefore  paid  to  the  plaintiff  to  and  among  the  subjects  of 
our  lady  the  Queen  dwelling  in  London  aforesaid  and  elsewhere  ; 
that  during  all  that  time  the  plaintiff  had  been  and  was  in  the 
habit  and  practice  of  writing,  composing,  printing,  and  publishing, 
and  causing  and  procuring  to  be  written,  composed,  printed,  and 
published,  in  the  said  newspaper,  and  did  on  divers  and  very  many 
occasions,  to  wit,  weekly,  and  every  week  during  that  time,  write, 
compose,  print,  and  publish,  and  cause  and  procure  to  be  written, 
composed,  printed,  and  published,  in  the  said  newspaper,  divers 
indecent,  obscene,  lewd,  filthy,  and  disgusting  articles,  paragraphs, 
stories,  verses,  anecdotes,  and  sayings,  to  the  great  offence  and 
scandal  of  the  subjects  of  this  realm,  against  good  morals,  and  in 
open  violation  of  the  laws  of  this  realm ;  that  the  plaintiff,  so  being 
such  proprietor  and  publisher  of  the  said  newspaper  as  aforesaid, 
was  also  during  all  the  time  aforesaid  in  the  habit  and  practice  of 
writing,  composing,  printing,  and   publishing,  and   causing  and 
procuring  to  be  written,  composed,  &c.,  in   the  said  newspaper, 
*and  did  on  divers  and  very  many  occasions,  to  wit,  weekly  and 
every  week  during  that  time,  write,  compose,  print,  and  publish, 
and  cause  and  procure   to  be   written,   composed,  printed,  and 
published,  in  the  said  newspaper,  divers  false,  scandalous,  malicious, 
scurrilous,  and  defamatory  libels  of  and  concerning  her  Majesty 
the  Queen,  and  divers  other  false,  scandalous,  scurrilous,  malicious, 
and  defamatory  libels  of  and  concerning  very  many  persons  respec- 
tively, with  intent,  in  so  doing,  falsely  and  wickedly  to  injure, 
defame,  vex,  harass,  and  aggrieve  her  said  Majesty  and  the  said 
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Orkooby     persons  respectively,  and  to  bring  them  respectively  into  ridicule, 
Thb         scandal,  infamy,  and  contempt;  that  the  plaintiff  so  being  Buch 
BrunsV*^      proprietor  and  publisher  of,  &c.  as  aforesaid,  did  also,  during  all 
the  time  aforesaid,  on  divers  and  very  many  occasions,  write, 
compose,  print,  and  publish,  and  cause  and  procure  to  be  written, 
composed,  printed,  and  published,  in  the  said  newspaper,  divers 
wicked,  blasphemous,  and  seditious  libels,  with  intent  thereby  to 
bring  the  laws,  religion,  and  Government  of  this  realm  into  hatred, 
ridicule,  and   contempt;   that   the  plaintiff  during  all  the   time 
aforesaid,  was  and  still  is  a  common  libeller  and  defamer  for  hire 
and  gain  to  him ;  that  the  plaintiff  during  all  the  time  aforesaid 
was  in  the  practice  and  habit  of  obtaining  and  receiving,  and  did 
on  divers  occasions  during  that  time  obtain  and  receive,  divers 
large  sums  of  money  from  divers  persons  for  and  in  consideration 
of  the  plaintiff  on   divers  occasions  suppressing,  and  on  divers 
other  occasions  promising  to  suppress,  matter  defamatory  of  such 
persons  respectively,  and  which  matter  such  persons  respectively 
were  induced  to  apprehend  and  believe  would  be  published  con- 
cerning   them  respectively   in  the   said  newspaper,  unless   they 
respectively  made  such  payments  to  the  plaintiff ;  that  on  divers 
occasions  during  the  time  aforesaid  divers  persons  paid   to   the 

[  •211  ]      plaintiff  divers  large  *sums  of  money  respectively  under  fear  and 
apprehension  of  being  libelled  and  exposed  to  public  obloquy  and 
ridicule  in  the  said  newspaper ;  that  the  plaintiff  during  all  the 
time  aforesaid  notoriously  gained  his  livelihood  by  the  dishonest 
and  disreputable  means  and  practices  aforesaid ;  that  just  before 
the  committing  of  the  grievance  in  the  introductory  part  of  this 
plea  mentioned,  the  plaintiff,  being  such  person  as  last  aforesaid, 
and  being  such  proprietor  and  publisher  as  aforesaid,  and  being 
known,  and  publicly  reputed,  to  be  guilty  of  such  practices  as 
aforesaid,  appeared  in  the  said  theatre  in  the  declaration  mentioned, 
upon  the  stage  thereof,  as  a  public  actor,  with  the  intent  then  and 
there  to  perform  before  the  persons  then  assembled  in  the  said 
theatre,  as  such  actor,  in  the  said  character  of  Hamlet  in  the 
performance  of  the  said  tragedy,  and  was  then  intending  to  become 
and  be  a  public  actor  and  performer  of  dramatic  pieces  on  the  stage, 
to  wit,  of  the  theatre  aforesaid ;  to  the  great  scandal,  nuisance, 
and  outrage  of  the  persons  in  the  said  theatre  so  assembled  and  of 
the  subjects  of  her  said  Majesty  in  general,  against  public  morals 
and  decency,  and  to  the  great  prejudice,  damage,  and  detriment  of 
divers  and  very  many  worthy,  respectable,  modest,  and  virtuous 
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I>er8on8  who,  by  reason  of  the  appearance  of  the  plaintiff  on  such 

stage  as  such  actor,  then  were,  and  thereafter  would  be,  prevented 

from  attending  the  said  theatre  or  being  present  at  the  performances 

there;  wherefore  the  defendants,  being  then  present  in  the  said 

theatre  as  part  of  the  said  audience,  did  then,  in  order  to  compel 

the  plaintiff  to  desist  and  forbear  from  appearing  on  the  said  stage, 

as  snch  actor  and  performer,  and  to  prevent,  so  far  as  in  them  lay, 

the   said  scandal,  nuisance,  and  outrage,  a  little  hoot,  hiss,  groan, 

and  yell  at  the  plaintiff,  and  make  a   little  noise,  outcry,  and 

uproar,  at  and  against  the  plaintiff,  as,  for  the  causes  aforesaid, 

they  lawfully  might ;  which  *were  the  grievances  in  the  introductory 

part  of  that  plea  mentioned.     Verification. 

Special  demurrer,  assigning  for  causes, 

1.  That  the  said  plea  is  pleaded  only  to  a  part  of  the  grievances 
xaentioned  in  the  declaration,  which  part  of  the  said  grievances  is 
not,  in  its  nature,  divisible  from  the  conspiracy,  &c.  mentioned  in 
the  declaration,  and  which  part  of  the  grievances  does  not,  of  itself, 
constitute  any  cause  of  action,  but  does  amount  to  a  cause  of  action 
when  taken  in  conjunction  with  the  other  parts  mentioned  in  the 
declaration.     2.  That  supposing  the  plea  to  show  a  justification  of 
the  hooting,  &c.  at  the  plaintiff,  and  making  a  noise,  outcry,  and 
uproar  at  and  against  him,  if  those  acts  stood  alone,  and  not 
connected  with  any  previous  conspiracy  so  to  do,  yet  the  matters 
of  the  plea  constitute  no  justification  for  doing  the  acts  therein 
attempted  to  be  justified,  in  pursuance  of  a  previous  unlawful  and 
malicious  conspiracy,  &c.     8.  That  supposing  the  facts  alleged  in 
the  said  plea  were  true,  yet  they  did  not  warrant  the  defendants, 
by  law,  in  hooting,  &c.  at  the  plaintiff,  and  making  a  noise,  outcry, 
uproar,  and  riot  at  and  against  him  as  mentioned  in  the  said 
declaration,  so  as  to  cause  the  damage  to  the  plaintiff  therein 
mentioned.    4.  That  the  audience  in  a  theatre,  present  during  a 
theatrical  performance,  have  no  right  by  law  to  hoot,  &c.  at  an 
actor  in  such  performance,  and  to  make  such  a  noise,  outcry,  and 
uproar  against  him  as  to  injure  or  ruin  him  in  his  profession,  or  to 
amount  to  a  riot,  merely  because  he  may  be  chargeable  with 
offences  unconnected  with  the  stage,  or  with  his  performances  as 
an  actor.     5.  That  the  grievances  attempted  to  be  justified  in  the 
said  plea  are  not  the  same  as  the  grievances,  or  any  of  them, 
charged  in  the  declaration,  inasmuch  as  the  declaration  charges 
the  defendants  with  doing  the  several  acts  mentioned  in  the  intro- 
ductory part  of  the  said  plea,  in  pursuance  of  *the  malicious  and 
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unlawful  conspiracy,  &c.  set  out  in  the  declaration,  and  in  order  to 
carry  the  same  into  effect ;  whereas  the  said  plea  only  justifies  the 
acts  mentioned  in  the  introductory  part  thereof  as  standing  alone, 
and  done  without  any  previous  conspiracy  to  do  them.  6.  That 
the  said  plea  amounts  to  the  general  issue,  and  to  an  argumentative, 
instead  of  a  direct,  denial  that  the  defendants  did  the  acts  mentioned 
in  the  introductory  part  of  the  said  plea,  with  the  malicious  intent 
in  the  declaration  mentioned,  and  in  pursuance  of  the  previous 
conspiracy  therein  mentioned,  and  in  order  to  carry  the  same  into 
effect  as  alleged  in  the  declaration  ;  and  also  for  that  the  said  plea 
contains,  and  consists  of,  mere  matters  of  evidence,  tending  to 
negative  the  malicious  and  unlawful  intent,  and  the  conspiracy 
charged  in  the  declaration.  7.  That  the  supposed  facts  set  forth 
in  the  said  plea  did  not,  even  if  true,  justify  the  defendants  in 
hiring  persons  for  gain  and  reward,  to  attend,  and  causing  them  to 
attend  accordingly,  in  the  said  theatre  on  the  occasion  of  the 
plaintiff's  performance,  to  aid  the  defendants  in  carrying  into  effect 
the  conspiracy  mentioned  in  the  declaration.  8.  That  the  charges 
contained  against  the  plaintiff  in  the  said  plea  are  too  general  and 
uncertain,  and  want  particularity,  so  that  the  plaintiff  cannot,  by 
reason  of  the  generality  thereof,  know  what  particular  charge  will 
be  brought  forward  at  the  trial  in  support  thereof,  nor  what  he 
must  prepare  to  rebut,  justify,  or  disprove  by  evidence.  9.  That 
the  said  plea  ought  to  have  set  forth  and  shown  the  particular 
libels,  articles,  paragraphs,  stories,  verses,  anecdotes,  and  sayings 
which  the  plaintiff  is  alleged  to  have  composed,  written,  printed, 
and  published,  or  caused  and  procured  to  be  composed,  written, 
printed,  and  published,  and  in  what  parts  or  numbers  of  the  said 
newspaper,  and  at  what  times,  the  same  were  printed  or  published, 
and  the  names  of  the  persons,  or  some  of  *them,  from  whom  the 
plaintiff  is  alleged  to  have  received  the  said  sums  of  money  for 
suppressing,  or  promising  to  suppress,  matter  defamatory  of  such 
persons  ;  and  the  sums  of  money  so  received,  and  the  times  when 
received,  and  the  names  of  the  persons  alleged  to  have  paid  to  the 
plaintiff  sums  of  money  under  fear  and  apprehension  of  being 
libelled  and  exposed  to  public  obloquy  and  ridicule  in  the  said 
newspaper,  and  the  sums  of  money  so  received,  and  the  times 
when  they  were  received.  11.  That  without  such  information  and 
particulars  as  above  mentioned,  it  is  impossible  for  the  plaintiff  to 
prepare  for  trial,  or  to  know  what  facts  will  be  set  up  by  the 
defendants  at  the  trial  in  support  of  the  said  plea.     12.  That  the 
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said  plea  being  pleaded  to  part  only  of  the  grievances  in  the  declara- 
tion mentioned,  ought  to  have  had  a  formal  commencement  or 
st&tement — that  the  plaintiff  oaght  not  to  have  or  maintain  his 
action  (i)  against  the  defendants  as  to  the  grievances  ^mentioned  in 
tlie  introdactory  part  of  the  said  plea,  and  a  formal  prayer  of 
judgment  at  the  conclasion  thereof;  and  for  that  the  said  plea  is 
too  general,  uncertain,  ambiguous,  and  is  otherwise  informal  and 
insufficient. 

Joinder  in  demurrer. 

Shee,  Serjt.  in  support  of  the  demurrer : 

This  plea,  which  was  evidently  drawn  to  invite  a  demurrer,  is 
clearly  insufficient. 

(TiNDAL,  Gh.  J. :  Bather  to  invite  an  issue.) 

In  Clifford  v.  Brandon  (2)  it  was  held  that  if  persons  come  to  a 
theatre  with  a  predetermined  purpose  of  interrupting  the  per- 
formance, and  make  a  great  noise  and  disturbance,  they  are 
guilty  of  a  riot,  although  no  personal  violence  be  attempted,  and 
no  injury  is  done  to  the  theatre. 

(Maule,  3. :  This  is  certainly  a  new  mode  of  pleading.) 

The  matter  of  complaint  set  forth  in  this  declaration  is,  in  its  very 
nature,  indivisible.  A  defendant  is  not  to  be  allowed  to  pass  over 
the  sting  of  the  libel,  and  content  himself  with  answering  the  rest. 
In  Roberts  v.  Brown  (d),  which  was  an  action  for  a  libel,  containing 
statements  reflecting  upon  the  conduct  of  Boberts  as  a  witness,  and 
concluding  with  saying,  **  Mr.  J.  made  a  splendid  speech,  and  com- 
mented with  cutting  severity  on  the  testimony  of  Mr.  Boberts," 
judgment  was  given  for  the  plaintiff,  on  a  demurrer  to  a  plea  justi- 
fying the  latter  sentence  only.  In  delivering  the  judgment  of  the 
Court  it  was  said  by  Tindal,  Gh.  J.,  that  ''the  conclusion,  that 
^Mr.  J.  made  a  splendid  speech,  and  commented  with  cutting 
severity  on  the  testimony  of  the  plaintiff,'  was  calculated,  in  con- 
junction with  what  had  gone  before,  to  impress  the  readers  with  a 
notion  that  the  severity  was  deserved,  and  the  force  of  it  felt  by  the 

(1)  The  lengthy  note  on  the  form  of  the  same  report, 

this  plea  in  the  reportin  6  Man.  &G.  (2)  11  K.  £.  731  (2  Camp.  3d8). 

p.  214,  is  omitted  as  being  now  only  of  (3)  38  B.  B.  538  (10  Bing.  519 ;  4 

historical   interest,    as  also  are   the  Moo.  &  Sc.  407). 
reporters'  notes  on  pp.  218  and  219  of 
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plaintiff,  from  a  consciousness  of  its  justice.  This  latter  passage, 
therefore,  which  the  defendant  has  selected  for  the  purpose  of 
justifying,  standing  alone  is  ambiguous,  and  admits  of  a  very  different 
construction  if  taken  in  conjunction  with  the  rest  of  the  libel,  and 
on  that  Aground  the  plea  is  bad."  So  here,  hooting  and  hisBing, 
taken  by  themselves,  might  not  be  unjustifiable. 

(Maule,  J. :  The  declaration  would  have  disclosed  no  ground  of 
action  if  it  had  merely  stated  that  the  defendants  hooted  and  hissed 
at  the  plaintiff. 

TiNDAL,  Gh.  J. :  The  gist  of  the  action  is  the  conspiracy ;  and 
the  plea  justifies  only  an  overt  act.) 

It  appears  by  a  note  of  the  reporter  to  Clifford  v.  Brandon  (i),  that 
Macklin,  the  comedian,  indicted  several  persons  for  a  conspiracy  to 
ruin  him  in  his  profession.  They  were  tried  before  Lord  Mansfield; 
and  it  being  proved  that  they  had  entered  into  a  plan  to  hiss  him 
as  often  as  he  appeared  on  the  stage,  they  were  found  guilty  under 
his  Lordship's  direction  (2). 

(Maule,  J. :  That  is  very  like  the  present  case.) 

The  reporter,  Lord  Campbell,  concludes  by  saying,  that  he  has  not 
been  able  to  find  any  authentic  account  of  the  trial  in  Macklin^s 
case.  It  is  however  mentioned  in  the  New  Annual  Register  for 
1774,  1775,  where  Lord  Mansfield  is  represented  as  saying,  that 
an  action  would  lie  in  such  a  case. 

Another  objection  to  this  plea  is,  that  the  charge  of  miscon- 
duct which  is  set  up  is  not  sufficiently  distinct:  J' Anson  v.  Stuart (s)^ 
Holvies  V.  Catesby  (4). 

The  objection  to  the  conclusion  of  the  plea  is  founded  upon 
Upward  v.  Knight  (6).  But  the  decision  in  that  case  Voes  not 
appear  to  have  been  acquiesced  in  by  the  other  Courts. 

(Maule,  J. :  Where  is  it  doubted  ?) 

In   Weeding  v.   Aldrich{6),  where,  in  trover  for  several  deer,  a 


(1)  11  R.  R.  740  (2  Camp.  372). 

(2)  But  it  is  added,  that  **  the  pro- 
secutor declined  calling  upon  them  to 
receive  the  judgment  of  the  Court." 
The  defendants  had  therefore  no 
opportunity,  if  they  had  been  so 
advised,  of  questioning  the  sufficiency 


of  the    indictment  by  a  motion    in 
arrest  of  judgment. 

(3)  1  E.  R.  392  (1  T.  R.  748). 

(4)  1  Taunt.  543. 

(5)  5  Ring.  N.  C.  338 ;   7  Scott,  311. 

(6)  9  Ad.  &  El.  861,  «. ;  1  P.  &  D, 
657. 
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justification  of  the  conversion — by  a  *distreBS  davuige  feasant — of  one 
deer  was  held  to  be  properly  concluded  without  actio  non  or  a  prayer 
of  judgment.  It  was  also  held  in  Putney  v.  Swann  (i),  that  actio 
non  is  necessary  only  where  the  plea  is  pleaded  in  bar  of  the 
further  maintenance  of  the  action,  not  where  it  is  in  bar  of  the 
action  generally. 

Taifourdj  Serjt.  (with  whom  was  WordBxcorth)  contra : 

Exception  might  have  been  taken  to  the  declaration;  *but  no 
notice  of  objection  to  the  declaration  has  been  given. 

(Maule,  J. :  The  omission  of  notice  of  objection  will  only  be  a 
ground  for  giving  time  to  the  party  who  ought  to  have  received 
such  notice,  if  he  chooses  to  ask  for  it  (2).  If  the  practice  were 
otherwise,  we  might  pronounce  a  judgment  against  the  party  who 
had  omitted  to  give  the  notice,  in  a  case  where  our  judgment  would 
be  reversed  in  a  court  of  error.) 

The  old  action  of  conspiracy  was  for  charging  the  plaintiff  with  the 
commission  of  a  crime.  An  indictment  lies  for  the  mere  act  of 
conspiring;  but  no  action  can  be  maintained  unless  the  plaintiff 
has  been  aggrieved  by  some  overt  act  done  in  pursuance  of  the 
conspiracy. 

(CoLTMAN,  J. :  Is  not  your  argument  that  the  hissing,  &c.  was 
not  in  pursuance  of  the  conspiracy? 

Maule,  J. :  Anything  done  under  the  conspiracy  may  be  given 
in  evidence  under  the  general  issue;  and  you  might  show  that 
nothing  was  done  under  the  conspiracy.  If  your  plea  is,  that  the 
conspiracy  relates  to  the  hooting,  &c.  is  it  a  plea  to  the  whole 
declaration  ?  Must  it  not  be  taken  to  apply  to  the  hooting,  &c.  only?) 

Some  years  since  it  was  intended  to  produce  a  representation  of 
the  murder  of  Mr.  Weare  on  the  stage  ;  and  it  was  announced  that 
Probert,  one  of  the  parties  implicated  in  that  murder,  would  appear 
in  the  piece.  The  representation  never  took  place ;  but  if  it  had, 
would  it  not  have  been  most  proper  to  hiss  such  a  piece  and  such 
an  actor  off  the  ^  stage  ? 

(Crbsswell,  J. :  The  question  would  still  have  been  whether  you 
could  justify  a  conspiracy  for  effecting  the  object. 


(1)  2  M.  &  W.  72. 
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(2)  And  see  The  Protector  v.  Qeering^ 
Hardree,  86,  86 ;  1  Man.  &  G.  p.  16. 
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Gbeoobt         Maule,  J. :  Sympathy  is  the  proper  ground  for  the  expreBsion  of 
Tub         feeling  in  a  theatre,  not  conspiracy.    Here,  the  plea  justifies  that 
Bbunsw^ok.   ^^^^^  ^s  ^0^  alleged  in  the  declaration.     The  declaration  charges 
no  hissing,  except  hissing  in  pursuance  of  a  conspiracy.) 

In  Clarkson  v.  Lawson{i),  and  in  M'Gregor  v.  Gregory  (2),  it  was 
held  that  the  allegations  in  a  declaration  or  libel  are  divisible. 

(Maule,  J. :  There  are  cases  in  which  the  allegations  are 
divisible.     The  question  is,  whether  they  are  divisible  here.) 

TiNDAL,  Ch.  J. : 

It  appears  to  me  that  this  plea,  which  professes  to  be  a  plea  in 
confession  and  avoidance,  does  not  sufficiently  confess  and  avoid 
the  matter  charged  in  the  declaration.  Every  plea  which  is  not  in 
denial  of  the  charge,  must  be  in  confession  and  avoidance  of  the 
whole,  or  of  some  part,  of  the  declaration.  Here,  the  defendants 
single  out  an  overt  act  of  an  alleged  conspiracy,  and  attempt  to 
justify  that  alone.  The  charge  of  conspiracy  and  some  of  the 
overt  acts  remain  unanswered.  The  defendants  may,  however, 
have  leave  to  amend  on  payment  of  costs. 

The  defendants  having  determined  not  to  amend,  there  was 


Per  Curiam  ; 


Judgment  for  the  plaintiff  on  the  fourth  plea  (3). 


1843. 
June  15. 
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WILSON  JLND  Another  v.  TDMMAN  and  FRETS0y(4). 

(6  Man.  &  G.  236—244;   S.  C.  6  Scott,  N.  R.  894;    1  Dowl.  &  L.  513;    12 

L.  J.  C.  P.  306.) 

Where  A.  does  an  act  as  agent  for  B.,  without  any  oommanication  with 
C,  C.  cannot,  by  afterwards  adopting  that  act,  make  A.  his  agent,  and 
thereby  incur  any  liability,  or  take  any  benefit,  under  the  act  of  A. 

Trespass,  de  bonis  asportatis.  Flea,  by  each  defendant  separately, 
not  guilty. 

At  the  trial  before  Parke,  B.,  at  the  last  Assizes  for  the  county 
of  York,  the  following  facts  appeared. 

In  November,  1842,  the  plaintiffs  took  possession  of  the  goods 
in  question,  under  a  deed  of  assignment  from  Jeremiah  New,  to 

(1)  31  R.  K.  425  (6  Bing.  587  ;  4  (4)  Approved  in  Ktiyhley,  Maxtted 
Moo.  &P.  356).  «fe    Co.  V.  Durant   [1901]  A.  C,   :240; 

(2)  63  B.  £.  599  (11  M.  &  W.  289;  70  L.  J.  K.  B.  662;  and  eee  Jarmain 
2  Dowl.  N.  S.  769).  v.   Hooper,   6  Man.  &  G.   827,   poii, 

(3)  See  p.  897,  below.  p.  861.— J.  G.  P. 
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whom  the  goods  had  previously  belonged,  and  in  whose  house  they      Wilson 
still  were.  Tummajt. 

On  the  8rd  of  December,  1842,  these  goods  were  seized  and  taken 
away  under  some  process  directed  to  the  sheriff  in  respect  of  a  debt 
due  from  New  to  Tumman.  Neither  of  the  defendants  authorized 
this  seizure  before,  or  at  the  time,  it  was  made.  Both  the 
defendants  were,  on  the  same  day,  served  with  notice  that  the 
plaintiffs  claimed  the  goods. 

On  the  8rd  of  December,  the  defendant  Fretson,  who  was 
Tumman's  attorney,  gave  a  notice  in  writing  to  Mrs.  Fearn, — 
to  whose  house  the  goods  had  been  removed  the  day  before, — 
in  which  he  said,  '^  I  am  coming  about  the  goods  which  were 
seized,"  and  desired  her  not  to  part  with  the  goods  to  any  person 
except  Tumman.  On  the  5th  of  December  Fretson  sent  her  a 
written  indemnity  for  retaining  them. 

On  the  19th  of  January,  1848,  notice  was  given  to  the  defendants 
that  an  action  would  be  brought  against  them  and  the  sheriff 
and  his  officers  for  the  seizure.  The  person  who  served  Tumman 
with  the  notice  asked  if  he  had  any  claim  on  the  goods  ;  to  which 
he  answered  **  Yes,  I  have ;  and  a  just  claim,  I  consider." 

Upon  this  evidence  the  learned  Judge  directed  the  jury,  that  as 
the  order  given  by  Fretson  had  not  *been  acted  upon  by  any  refusal  [  •237  ] 
on  the  part  of  Mrs.  Fearn  to  deliver  the  goods  to  the  plaintiffs, 
the  only  question  for  their  consideration  was,  whether  the  seizure 
on  the  8rd  of  December  was  made  by  order  of  the  defendants  or 
either  of  them.  That  an  order  to  seize  the  goods  was  in  this  case 
necessary,  to  charge  the  defendants  with  the  trespass ;  that 
although  the  subsequent  assent  and  ratification  by  B.  of  an  act 
done  by  A.,  professing  to  act  for  and  on  account  of  B.  is  sufficient 
to  make  that  act  the  act  of  B.,  by  relation,  here,  the  sheriff's 
officers  acted  as  ministers  of  the  law,  without  any  intention  to  act 
as  agents  of  the  party  suing  out  the  process ;  that  as  to  Fretson, 
the  question  of  ratification  did  not  arise,  inasmuch  as  the  seizure 
could  not  be  for  his  benefit.  The  learned  Judge  therefore  asked 
the  jury  to  find,  whether  the  defendants,  or  either  of  them,  gave 
any  previous  authority  for  making  the  seizure,  and  whether  the 
defendant  Tumman  had  authorized  or  had  merely  given  a  subse- 
quent assent  to  a  seizure.  The  jury  found  that  neither  of  the 
defendants  had  originally  authorized  the  seizure,  but  that  Tumman 
had  subsequently  sanctioned  and  authorized  such  seizure.  The 
learned  Judge  directed  the  verdict  to  be  entered  for  both  of  the 

49—2 
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Wilson      defendants,  refierving  leave  to  the  plaintiffs  to  move  to  enter  a 
TuMMAN.      verdict  for  21.  168.  against  Tumman,  if  the  Court  should  be  of 
opinion  that  his  ratification  made  him  liable  as  a  trespasser. 

Boinpasy  Serjt.  in  the  following  Term  moved  to  enter  a  verdict 
for  21.  168.  against  Tumman,  or  for  a  new  trial  on  the  ground  of 
misdirection. 

Upon  the  first  branch  of  his  motion  he  referred  to  Com.  Digest, 
Trespass  C.  1,  Barker  v.  Braham  (i),  Hull  v.  PickersgUl  (2),  and 
WiUon  V.  Barker  (s). 
[  238  ]  In  support  of  his  application  for  a  new  trial,  he  relied  upon  the 

indemnity  given  by  Fretson  to  Mrs.  Fearn. 

TiNDAL,  Ch.  J. : 

You  may  take  a  rule  for  entering  a  verdict  against  Tumman; 
there  is  no  pretence  for  making  Fretson  a  trespasser. 

JuM  1.  Byle8,  Serjt.  now  showed  cause  : 

It  does  not  appear  whether  the  goods  were  seized  under  process 
or  not. 

(Crbsswbll,  J. :  The  words  used  by  Fretson  were,  "  I  am  coming 
about  the  goods  that  were  seized." 

Bompa8,  Serjt. :  It  was  left  to  the  jury ;  and  they  found  that 
the  goods  had  been  taken  under  process. 

Maule,  J. :  The  Judge  reports  that  he  said  there  might  be  a 
difference  between  a  seizure  under  process,  and  a  seizure  by  a 
stranger  alleging  that  he  was  authorized  by  the  defendant  to  seize. 

Bovi2)a8,  Serjt.:  I  am  bound  to  admit  that  the  officers  seized 
as  acting  for  the  sheriff. 

Maule,  J. :  They  claimed  an  authority  by  law,  but  did  not  claim 
to  act  by  the  authority  of  Tumman.) 

It  is  true  that  no  writ  was  put  in,  and  that  the  nature  of  the  legal 
process  under  which  the  seizure  was  made,  did  not  appear.  It 
may  have  been  a  distriiigas  to  compel  an  appearance.  The  writ  is 
actually  in  Court,  though  the  defendants  are  not  entitled  now  to 
produce  it.  Neither  did  it  appear  for  what  purpose,  or  for  whose 
use,  the  seizure  was  made.     There  are  numerous  cases,  beginning 

(1)  2  W.  Bl.  866.  282  ;  3  Moore,  612). 

(2)  21  E.  B.    698   (1    Brod.    &  B.  (3)  4  B.  &  Ad.  614  ;  1  N.  &  M.  409. 
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&8  far  back  as  the  reign  of  Henry  IV.,  which  show  that  a  subsequent 
adoption  of  a  trespass  will  not  affect  a  third  person,  unless  the  act 
were  originally  done  in  his  name,  or  for  his  use-  The  same  rule 
prevails  in  matters  ex  contractu.  There  can  be  no  adoption  of  an 
act  or  contract  unless  the  act  be  done,  or  the  contract  made,  in  the 
name  of  the  principal,  or  for  his  use.  The  principle,  indeed,  goes 
much  further.  Not  only  is  a  party  unable  to  take  advantage  of  an 
act  which  was  not  done  in  his  name,  or  expressly  *to  his  use,  but 
he  cannot  defend  himself  under  such  act :  7  Hen.  IV.  f.  85  (i) ; 
Wilson  V.  Barker:  in  which  the  distinction  taken  by  Lord  Coke 


Wilson 

r. 

TuifMAN. 


(1)  The  case  cited  here,  and  also  in 
2  M.  &  S.  487  (Id  It.  B.  319),  as 
7  Hen.  IV.  35,  is  evidently  the  case  in 
H.  7  Hen.  IV.  fo.  34,  pi.  1,  which  was  a 
decision  of  Gascoiqnb,  Ch.  J.  of  K.  B. 
at  Nisi  Prius,  and  is  thus  reported: 
*  *  An  inquest  was  charged  between  two 
parties  on  a  writ  of  trespass  of  certain 
cattle  taken  against  the  peace,  in 
which  the  defendant  had  justified  as 
bailiff  for  services  arrear  to  his  lord ; 
whereas  the  plaintiff  said  that  he  was 
not  bailiff  of  his  lord  at  the  time  of 
the  taking.  And  the  plaintiff  said  in 
evidence,  that  the  defendant  took  the 
beasts  claiming  heriot  for  himself,  so 
that  he  could  not  at  that  time  he  bailiff 
to  another.  And  after  their  charge, 
Gascoigxs  said  to  them,  that  if  the 
defendant  took  them  claiming  pro- 
perty in  himself  by  way  of  heriot, 
although  the  lord  afterwards  agreed  to 
that  taking  for  the  services  due  to 
him,  still  he  could  not  be  said  to  be  his 
bailiff  for  that  time.  But  if,  without 
command,  he  had  taken  (the  cattle) 
for  services  due  to  the  lord,  and  the 
lord  had  afterwards  agreed  to  the 
taking,  he  should  be  adjudged  as 
bailiff,  although  he  was  not  his  bailiff 
in  any  place  before  the  taking,  quod 
nota"  With  respect  to  the  last  part 
of  the  Chief  Justice's  statement,  it  is 
however  observable  that  Lord  Brooke, 
after  abridging  or  rather  transcribing 
this  case,  adds,  **  Quod  qucere  indCf  for 
if  he  was  once  a  trespasser  without 
authority,  the  agreement  cannot  help 
him,  for  an  action  was  vested  before"  : 
Bro.  Trespass,  pi.  86.  In  T.  22  Edw.  4, 
Fitz.  Bayllye,  pi.  4,  a  distinction  is 


taken  between  a  person  acting  as 
bailiff  and  a  person  acting  as  servant, 
a  precedent  authority  being  said  to  be 
necessary  for  the  latter,  though  not  for 
the  former.  Vide  Chambers  v.  Donald^ 
«07»,  10  R.  B.  435  (11  East,  65). 

In  Bullet's  case,  1  Leon.  50,  it  was 
held  that  a  plea  to  a  cognizance  of  a 
distress  for  rent,  taken  by  the  defen- 
dants, as  bailiffs  to  A. — ^that  two 
strangers  had  right  to  the  locus  in  quo, 
and  that  the  defendants,  by  their  com- 
mand, took  the  cattle  as  damage /eoMfit; 
absque  hoc,  that  the  defendants  took 
the  cattle  as  bailiffs  of  A.  was  good. 

Among  the  regula:  juris  which 
Gregory  IX.  and  Boniface  VIII. 
appended  to  the  Decretals  (in  imita- 
tion of  Justinian's  concluding  title 
**  De  regulis  juris,"  in  the  Digest,)  is 
a  rule  or  maxim  which  accurately 
enounces  the  principle  laid  down  in 
the  Year  Book  of  7  Hen.  IV.  **  Batum 
quis  habere  non  potest,  quod  ipsius 
nomine  non  est  gestum."  The  learned 
Friar,  Anacletus  Beiffenstuel,  in  com- 
menting on  this  rule,  after  showing 
i!s  reasonableness  from  the  nature  of 
ratihabition,  adds,  **Ctii  acceditetiam 
ilia  ratio,  quod  si  quis  ratum  habere 
valeret  id,  quod  ipsius  nomine  non  est 
gestum,  facile  pnejudicium  emergere 
posset  tertio,  cum  quo  negotium 
gestum  est ;  cum  is,  forsan,  ex  justi 
caus&  negotium  cum  tali  habere 
*noluis8et,  ac  propterea,  si  scivisset, 
negotium  nomine  illius  agi,  k  negotio, 
v.g.  contractu,  abstinuisset";  Beiffen- 
stuel, Tractatus  de  regulis  juris, 
Ingolstadt,  1733,  p.  41.  This  observa- 
tion, founded  upon  a  oonsideration^of 


[  •239  ] 


[  '240,  «.  1 
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[B.R. 


Wilson 

r. 
TUMMAK. 

[  ^240  ] 


[  ^241  ] 


in  4  Inst.  417,  is  ^referred  to  and  recognised  by  Parke,  J.  The 
same  distinction  is  applied  to  actions  ex  contractu  in  Saunderson  t. 
Griffiths  (i),  and  in  Vere  v.  Asliby  (2).  Suppose  the  goods  to  have  been 
seized  under  legal  process,  or,  to  put  it  most  unfavourably  for  the 
defendants,  under  a  writ  of  fi.  fa. ;  if  the  execution  creditor  took 
a  bill  of  sale,  he  would  be  liable  in  trespass,  in  case  it  turned  out 
that  the  goods  seized  under  the  execution,  were  the  goods  of  a 
stranger,  and  not  the  goods  of  the  execution  debtor.  But  if  the 
execution  creditor  merely  received  the  proceeds  of  the  sale  of  the 
goods,  though  he  might  be  liable  in  trover,  he  would  not  be  a 
trespasser ;  Parsons  v.  *  Lloyd  (3),  is  a  very  different  case  from  the 
present.  There,  a  ca.  sa.  against  Parsons  was  set  aside  for  irregu- 
larity. The  imprisonment  of  Parsons  could  not  therefore  be 
justified  by  Lloyd,  who  had  sued  out  the  process,  and  against 
whom  the  case  stood  precisely  as  if  he  had  directed  the  arrest  to 
be  made  without  having  sued  out  any  writ  of  execution.  Here,  the 
process  has  not  been  impeached.  To  make  Tumman  liable  for 
the  wrongful  act  of  the  officers,  it  should  have  been  shown,  either 
that  he  was  personally  active  in  the  seizure:  Balme  v.  Hutton  (4) ; 
or  that  these  particular  goods  were  seized  by  his  previous  or 
contemporaneous  authority. 


the  uncertainty  in  which  third  persons 
would  be  placed  if  A.  might  adopt  as 
his  own,  an  act  which  was  represented 
by  the  agent  as  the  act  of  B.,  is 
similar  to  that  which  is  implied  in 
the  foregoing  quaere  of  Lord  Brooke. 
In  confirmation  of  the  distinction, 
Beiffenstuel  refers  to  the  text  of  the 
canon  law  for  an  illustration,  which  he 
appears  to  have  regarded  with  no 
ordinary  complacency.  *'  Probatur  et 
declaratur  responsio  ulterius  dart's- 
simOj  mtiltum  allegabiU  exemplo  Juris 
— c  cikm  quis,  23  de  Sentent.  £x- 
commun.  in  6  ibi. — Ciim  quis,  absque 
tuo  mandate,  minus  injecit  in  cleri- 
cum  tuo  nomine  violentas,  si  hoc 
ratum  habueris,  excommunicationem, 
latam  a  canone.  incunctanteriucurris; 
cihn  ratihabitio  retrotrahatur,  et  man- 
date debeat  comparari.  Si  vero  in- 
jectio  eadem  tuo  nomine  non  sit  facta, 
tunc,  licet  pecces  ratam  habendo 
eandem,  non  tamen  propter  hoc  ex- 
f^mmunicationis   vinculo    innodaris ; 


cihn  quis  ratmn  habere  nequeat.  quod 
suo  nomine  non  est  gestum." 

And  see  P.  9  Hen.  VI.  fo.  1,  pL  1 ; 
H.  15  Hen.  Vll.  fo.  17,  pi.  11 ;  Anon. 
2  Leon.  196,  case  146;  FtUler  and 
TrimweWs  case,  ib.  215  ;  Bouth  v. 
Thompton,  10  R.  R,  539  (13  East^  274) ; 
Hull  V.  Pickersgill,  21  B.  B,  598  (1  Brod. 
&  B.  282),  referred  to  by  Parks,  J. 
in  Muskett  v.  Drumnwnd,  10  B.  &  C. 
153.  157  ;  5  Man.  &  By.  210,  214 ; 
Foster  v.  Bates,  12  M.  &  W.  226,  232 ; 
Oovemor,  Ac.  of  the  Poor  of  Bristol  v. 
Wait,  44  B.  B.  370  (3  N.  &  M.  359, 
368,  369 ;  4  N.  &  M.  804,  per  LiTlXE- 
DALE,  J.) ;  BaUley  v.  Lewis,  56  B.  R. 
326(1  Man.  &  G.  155,  581,  w.)  ;  Baiiley 
V.  Bailey,  56  B.  B,  326  (1  Scott, 
N.  B.  143).  Story  on  Agency,  sect, 
242,  n.  2. 

(1)  53  B.  B.  161  (5  B.  &  C.  904  ;  8 
Dowl.  &  By.  643). 

(2)  34  B.  B.  408  (10  B.  &  0.  298). 

(3)  3  Wils.  341. 

(4)  9  Bing.  471 ;  3  Moo.  &  Sc  1. 
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Bompaa,  Serjt.  (with  whom  was  Cleaaby),  in  support  of  the  rule :       Wilson 

V. 

The  seizure  was  made  on  account  of  Tumman,  and  for  his  use :     Tumman. 
Parsons  v.  Uoyd. 

(Grbsswbll,  J. :  In  that  case  Lloyd  had  directed  the  issuing  of 
a  ea.  sa.  against  Parsons;  and  no  question  could  arise,  as  here, 
upon  the  authority. 

Maule,  J. :  Were  the  sheriff's  officers  the  agents  of  Tumman  in 
making  the  seizure  ?) 

It  is  submitted  that  they  were.  In  Menham  y.  Edmonson  (i)  it  was 
held  that  an  execution-creditor,  who  had  given  a  bond  to  the 
sheriff,  was  liable  for  the  acts  of  the  sheriff's  officer. 

(Maulb,  J. :  There,  the  bond,  being  given  before,  operated  as  a 
command,  and  not  as  a  ratification.) 

Bat  whether  the  execution-creditor  indemnifies  the  sheriff  or  not, 
the  latter  is  the  agent  of  the  party  by  whom  he  is  set  in  motion  : 
Kelcey  v.  Minter  (2) ;  Groves  v.  Coivan  (3). 

(Maulb,  J. :  It  was  not  shown  that  at  the  time  of  the  seizure,  the 
officers  assumed  to  act  under  any  authority  from  Tumman. 

CoLTMAN,  J.:   As  the  nature  of  the  process  under  which  the 
officers  *proposed  to  act  is  not  shown,  how  does  it  appear  that  the       t  *242  ] 
seizure  was  to  the  use  of  Tumman  ?) 

The  act  of  the  officers  being  adopted  by  Tumman,  it  is  immate- 
rial whether  the  seizure  was  made  with  or  without  process,  and 
whether  it  was  made  by  parties  professing  to  act  on  account  of 

Tumman  or  not. 

Cur.  adv.  vxdt. 

TiNDAL,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

This  case  comes  before  us  on  a  rule  obtained  by  the  plaintiffs, 
by  leave  of  the  learned  Judge  at  the  trial,  to  enter  a  verdict  for 
them  against  the  defendant  Tumman,  for  2Z.  IGs.  if  the  Court 
should  think  that  his  subsequent  ratification  made  him  liable,  as  a 
trespasser,  for  the  original  seizure. 

(1)  1  Bos.  &P.  369.  (3)  10  Bing.  5;  3  Moo.  &  Sc.  352. 

(2)  1  Bing.  N.  C.  721 ;  1  Scott,  616. 
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Wilson  The  seizure  of  the  plaintiff's  goods  was  made  by  some  officers 

TuiiMAN.  ^^  ^^^  sheriff,  without  any  precedent  authority  from  Tamman, 
who  appeared  upon  the  evidence  at  the  trial  to  be  a  plaintiff  in 
some  suit,  the  nature  of  which  did  not  transpire,  but  who  is 
found  by  the  jury,  not  to  have  given  any  precedent  authority  to 
take  the  goods  of  the  plaintiffs,  but  to  have  ratified  the  taking 
after  it  was  made.  The  question,  therefore,  is  a  dry  question 
of  law,  whether  the  subsequent  ratification  by  this  defendant, 
of  a  taking  under  such  circumstances,  is  the  same,  in  its  con> 
sequences,  as  a  precedent  command  of  the  defendant.  And  we 
think,  under  the  authorities,  and  upon  the  reason  of  the  thing 
itself,  that  it  is  not. 

That  an  act  done,  for  another,  by  a  person,  not  assuming  to 
act  for  himself,  but  for  such  other  person,  though  without  any 
precedent  authority  whatever,  becomes  the  act  of  the  principal,  if 
subsequently  ratified  by  him,  is  the  known  and  well  established 
rule  of  law.  In  that  case  the  principal  is  bound  by  the  act,  whether 
it  be  for  his  detriment  or  his  advantage,  and  whether  it  be  founded 

[  *248  ]  on  a  tort  or  a  contract,  to  the  same  extent  as  by,  *and  with  all 
the  consequences  which  follow  from,  the  same  act  done  by  his 
previous  authority.  Such  was  the  precise  distinction  taken  in  the 
Year  Book,  7  Hen.  lY.  fo.  85  (i)— that  if  the  baUiff  took  the  heriot, 
claiming  property  in  it  himself,  the  subsequent  agreement  of  the 
lord  would  not  amount  to  a  ratification  of  his  authority,  as  bailiff 
at  the  time ;  but  if  he  took  it,  at  the  time,  as  bailiff  of  the  lord,  the 
subsequent  ratification  by  the  lord  made  him  bailiff  at  the  time. 
The  same  distinction  also  laid  down  by  Anderson,  Ch.  J.  in 
Godbolt*s  Beports,  109 (2).  ''If  one  have  cause  to  distrain  my 
goods,  and  a  stranger,  of  his  own  wrong,  without  any  warrant 
or  authority  given  him  by  the  other,  takes  my  goods,  not  as 
bailiff  or  servant  to  the  other,  and  I  bring  an  action  of  trespass 
against  him,  can  he  excuse  himself  by  saying  that  he  did  it  as 
his  bailiff  or  servant?  can  he  also  father  his  misdemeanor  upon 
another?  He  cannot;  for  once  he  was  a  trespasser,  and  his  intent 
was  manifest.** 

In  the  present  case  the  sheriff*s  officers,  who  were  the  original 
trespassers  by  taking  the  goods  of  the  plaintiffs,  were  not  servants 

(1)  /.«.,  H.  7  Hen.  lY.  fo.  34,  pi.  1.  generally,  not  showing  his  intent,  nor 
Vide  ante,  p.  773,  n.  (I).  the  oanse  wherefore  he  diAtnuned,  &c  ? 

(2)  P.    110.      There    SkuUUioarth,  Ad  hoc  non  fait  reflponsnm." 
Serjt.    said,    "What,  if   he  distrain 
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or  acrents  of  the  defendant  Tamman,  but  the  agents  of  a  public      Wilsok 

officer  or  minister,  obeying  the  mandate  of  a  court  of  justice,     tumman. 

They  did  not  assume  to  act,  at  the  time,  as  agents  or  bailiffs  of 

the    then   plaintiff  Tumman,  but  they  acted  as  the  servants  of 

another,  viz.,  the  sheriff,  by  virtue  of  the  process  directed  to  him 

by  the  Court.    And  this  forms  the  distinction  between  the  present 

case  and  that  of  Parsons  v.  Lloyd  relied  upon  in  the  argument. 

In  the  present  case  the  sheriff,  or  the  sheriff's  officers,  seized  under 

process,  which  is  not  suggested  to  have  been  void  or  irregular,  but 

must  be  taken  to  be  valid  process.     In  the  case  in  Wilson,  *the       [  *2ii  ] 

writ  had  been  set  aside  as  irregular ;  and,  consequently,  the  arrest 

had  been  made  without  any  authority.     In  that  case,  therefore, 

the  sheriff  had  acted,  not  under  any  authority  of  the  Court,  but 

under  the  direction  of  the  plaintiff  in  the  original  action,  who,  by 

suing  out  void  process,  was  in  the  same  situation  as  if  he  had 

orally  desired  the  sheriff  or  his  officer  to  make  the  arrest.    And 

on  the  latter  supposition,  where  a  ca.  sa,  or  Ji.  fa.  has  been  set 

aside  for  irregularity,  it  becomes  a  nullity,  and  no  doubt  the  sheriff 

acts  as  the  servant,  and  by  the  command,  of  the  plaintiff  who  sued 

it  out,  and  who  is  consequently  liable,  as  a  principal,  for  the  act  of 

his  agent. 

If  the  defendant  Tumman  had  directed  the  sheriff  to  take  the 
goods  of  the  present  plaintiffs,  under  a  valid  writ,  requiring  him 
to  take  the  goods  of  another  person  than  the  defendant  in  the 
original  action,  such  previous  direction  would  undoubtedly  have 
made  him  a  trespasser,  on  the  principle  that  all  who  procure  a 
trespass  to  be  done  are  trespassers  themselves,  and  the  sheriff 
would  be  supposed  not  to  have  taken  the  goods  merely  under  the 
authority  of  the  writ^  but  as  the  servant  of  the  plaintiff.  But 
where  the  sheriff,  acting  under  a  valid  writ  by  the  command  of 
the  Court  and  as  the  servant  of  the  Court,  seizes  the  wrong 
person's  goods,  a  subsequent  declaration  by  the  plaintiff  in  the 
original  action,  ratifying  and  approving  the  taking,  cannot,  upon 
the  distinction  above  taken,  alter  the  character  of  the  original 
taking,  and  make  it  a  wrongful  taking  by  the  plaintiff  in  the 
original  action. 

On  the  ground  of  this  distinction,  we  think  the  defendant 
Tumman  is  not  shown  to  be  a  trespasser,  and  that  the  rule  must 
be  discharged. 

Rule  discharged. 
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1843.  MAY   AND   CHEE8MAN   v.   TAYLOR. 

•^^^       (6  Man.  &  G.  261—267  ;  S.  C.  6  Scott,  N.  IL  974;  12  L.  J.  C.  P.  314 :   7  Jnr. 
[  261  ]  515.) 

In  an  action  by  truBteee,  the  plaintifiEs  are  not  bound  by  the  statements 
of  a  party  admitted  to  be  cestui  que  trust,  unless  the  nature  of  the  interest 
of  the  party  in  the  trust  estate  be  shown. 

Semble,  that  if  it  distinctly  appear  that  a  party  alone  is  entitled  to  the 
benefit  resulting  from  the  action,  his  statements  will  be  admissible  in. 
evidence  for  the  defendant. 

Covenant.     The  declaration  stated,  that  by  indenture  made  the 
10th  of  February,  1837,  between  the  plaintiffs  of  the  first  part. 
Dame  Elizabeth  Twysden  of  the  second  part,  and  the  defendant 
of  the  third  part,  the  plaintiffs,  at  the  request  and  by  the  direction 
of  the  said  Lady  Twysden,  did  demise,  and  the  said  Lady  Twysden 
did    demise,   ratify,   and   confirm,   unto    the    defendant,   certain 
messuages  &c.,  and  certain  lands,  consisting  partly  of  hop-gardens 
and  partly  of  arable  land :  habendumy  from  Lady  Day,  1837,  for 
seven  years.     The  defendant  covenanted  that  he  would,  at  the 
proper  and  usual  times,  according  to  the  custom  of  the  country, 
during  the  term,   plough,   sow,   manure,   cultivate,   fallow,   and 
manage  all  the  arable  lands  thereby  demised,  in  all  respects  in 
a  good  and  husbandlike  manner,  according  to  the  best  system 
of  husbandry  practised  in  the  immediate  neighbourhood  thereof ; 
and  manure  and  manage  all  the  hoplands  thereby  demised,  in 
a  good  and  husbandlike  manner,  according  to  the  best  system 
practised  in  the  immediate  neighbourhood  thereof ;  and  also  would 
not,  during  the  term,  grub  up  or  remove  any  of  the  hedges,  under- 
wood, or  fences  of  the  demised  land,  without  the  consent  in  writing 
of  the  plaintiffs,  their  executors,  administrators  or  assigns;  that 
the  defendant,  his  executors,  or  administrators,  would  not,  during 
the  term,  do  or  cause  to  be  done  or  committed  any  manner  of  waste 
upon,  or  destruction  in  or  upon,  the  messuages,  lands,  and  premises 
thereby  demised,  or  any  part  thereof  ;  and  that  the  defendant,  his 
executors,  and  administrators  would,  at  the  end  and  expiration  of 
the  term,  leave  upon  the  said  lands  and  premises,  eighteen  acres 
[  *262  ]      of  hops,  in  a  '^'proper  state  and  condition.    Breach  {inter  alia)^  that 
the  defendant  did  not,  nor  would,  at  the  end  and  expiration  of  the 
said  term,  leave  upon  the  said  lands  and  premises,  eighteen  acres  of 
hops,  or  any  number  of  acres  of  hops,  in  a  proper  state  or  condition. 
Upon  this  and  some  other  breaches  the  defendant  brought  40L 
into  Court,  and  pleaded  that  the  plaintiff  had  not  sustained  damage 
to  a  greater  amount. 
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The  plaintiffs  replied  damage  ultra  ;  upon  which  issue  was  joined.         Mat 
At  the  trial,  before  Lord  Denman,  at  the  last  Kent  Assizes,  it  was      tatlob. 
stated,  on  the  part  of  the  plaintiffs,  that  they  were  suing  as  trustees 
for  Lady  Twysden.     It  was  shown  that  the  defendant  had  grubbed 
up  five  acres  of  hops.     The  following  letter  was  produced  on  the 
part  of  the  defendant : 

"  Hadlow  Castle,  24th  October,  1838. 

"  Lady  Twysden  informs  Mr.  Taylor  that  she  has  consulted 
Mr.  May  with  respect  to  his  displanting  four  or  five  acres  of  hops 
at  Little  Mill ;  and  as  Mr.  May  heard  that  some  few  acres  had 
been  injured  by  the  worm ;  if  so,  {sic)  he,  Mr.  May,  is  convinced 
the  plant  will  be  of  little  service  to  Mr.  Taylor  if  it  remains. 
Therefore  Lady  T.  consents  to  Mr.  Taylor  displanting  four  or  five 
acres  ;  but  that  quantity  must  not  be  exceeded." 

It  was  objected  that  this  letter  was  inadmissible  in  evidence,  as 
not  being  written  by,  or  by  the  authority  of,  the  plaintiffs,  and 
because  a  contract  under  seal  cannot  be  dispensed  with  by  parol  (i), 
and  that  if  it  could,  *the  defence  should  have  been  pleaded.  His  [  *26S  ] 
Lordship  was  of  opinion  that  upon  the  issues  joined,  the  letter 
afforded  no  answer  to  the  action ;  but  he  admitted  it  in  evidence  as 
affecting  the  amount  of  damages.  The  jury  having  returned  a 
verdict  for  the  defendant, 

ChanneU,  Serjt.,  in  the  following  Term,  obtained  a  rule  nisi 
for  a  new  trial,  on  the  ground  of  the  improper  reception  of  evidence* 

(1)  The  dlBtinction    appears  to  be  fo.   4,   pi.   9;   Joan   Thiming'a  case, 

this:  there  can  be  no  dispensation  with  T.  1    Hen.  V.  fo.  6,  pi.  1;  Donne  \. 

a  contract  under  seal   except  by  a  Corweiwi//,  T.  1  Hen.  VILfo.  14,  pi.  2; 

release  under  seal.     Accord  and  satis-  M.  10  Hen.  VII.  fo.  4,  pi.  4  ;  Blake's 

faction  before   breach  is  therefore  a  case,  6  Co.  Rep.  43  b;  Aldin  v.  Blagm, 

bad    plea    in    covenant,    because    it  Cro.  Jac.  99,  S.  C.  per  nom.  Edm  v. 

amounts  to  a  dispensation.    But  accord  Blake,  ^oy,  WO;  Snow  y.  Franklin,  \ 

and  satisfaction  after  breach  is  a  good  Lutw.  359  (overruling  the  opinion  of 

plea,  because  the  subject-matter  of  the  Haughton,  J.  as  reported  in  Jialbetta 

payment  and  acceptance  in  satisfaction  v.  Stoker,  2  Roll.  Rep.  187,  but  not  as 

is,   not    the    covenant,—  which    still  reported  in  Robards  v.  StokeTy  Palmer, 

remains  entire,— but  the  damages  sus-  HO);  Kaye  v.  Waghorn,  10  R.  R.  558 

tained  by  the  particular  breach  of  it  (1   Taunt.   430) ;    Cordwent  v.   Hunt, 

for  which  the  action  *i8  brought.     So,  20  R.  R.  578  (2  Moore,  660);    West      [•268,n.] 

where  the  cause  of  action  does  not  v*  Blakeway,  58  R.  R.  563  (2  Man.  & 

accrue  merely  by  the  deed,  but  by  G.  729;  3  Scott,  N.  R.  199,  218) ;  Com. 

some  matter  of  fact,  as  the  accrual  of  Dig.   tit.   Accord   (A   1).     Here,   the 

rent     Vide  M.   7  Edw.  III.,   Fitzh.  consent  in  writing  of  the  lessors,  i^ 

Abr.  Issue,  pi.  9 ;  H.  4p  tldw.   III.  expressly  required, 
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May  SheCy  Serjt.  now  showed  cause : 

Taylob.  The  letter  was  properly  admitted  as  a  declaration  (i)  by  a  party 

who  was  identified  in  interest  with  the  plaintiffs  on  the  record. 
The  action  was  confessedly  brought  for  her  benefit  in  enforcing  the 
performance  of  the  covenants  of  a  lease  in  which,  though  she  was 
not  nominally  the  covenantee,  she  was  both  a  consenting  and  a 
demising  party. 

(Maulb,  J. :  Was  there  any  evidence  to  show  that  Lady  Twysden 
acted  as  the  agent  of  the  plaintiffs,  in  the  management  of  this  farm  ?) 

That  certainly  did  not  appear.  There  are  many  authorities  which 
show  that  the  letter  was  admissible  in  evidence  with  reference  to 
[  •264  ]  the  amount  *of  damages  :  Hanson  v.  Parker  (2) ;  Bauerman  v. 
Radenius  (3) ;  Rex  v.  Hardtcick  (4)  ;  Roll  v.  AnnUy  (6) ;  Dowden  v. 
Fowle  (6)  ;  Rex  v.  Lower  Whitley  (7) ;  Harrison  v.  Vallance  (8) ; 
Woolway  v.  Roive  (9)  ;  Doe  d.  Rolandson  v.  Wainwright  (lo)  ; 
Welstead  v.  Levy  (ii). 

ChanneUy  Serjt. : 

None  of  the  cases  which  have  been  cited,  prove  that  the  declara- 
tions of  a  third  party  are  admissible,  where  it  is  not  shown  that 
such  party  is  really  the  sole  party  interested.  Here,  for  anything 
which  appeared,  Lady  Twysden  may  have  been  cestui  que  trust  for 
life  only,  without  power  to  deal  with  a  covenant  to  the  benefit 
of  which  other  parties  may  have  been  entitled.  (He  was  then 
stopped  by  the  Coubt.) 

TiNDAL,  Ch.  J. : 

It  does  not  appear  to  me  that  the  parties  are  sufficiently  identified, 
upon  the  evidence,  for  us  to  be  able  to  say  that  this  is  really  and 
substantially  the  action  of  Lady  Twysden.  It  does  not  appear  what 
is  the  character  and  nature  of  the  trust.  If  it  were  a  little  more 
investigated  it  might  turn  out  that  there  are  trusts  in  the  settle- 
ment in  which,  among  a  variety  of  other  interests,  there  is  an 

(1)  Considered  merely  as  a  declara-  (5)  16  East,  141. 
tion,  the  letter  would  seem  to  amount  (6)  4  Camp.  38. 
to  nothing  more  than  a  statement  of  (7)  1  M.  &  S.  636. 

the  writer's  opinion,  well  or  ill  founded,  (8)  1  Bing.  45;  7  J.  B.  Moore,  304. 

that  the  displanting  of  the  hops  would  (9)  40  E.  E.  264  (1  Ad.  &  £1.  114 ; 

not  be  injurious  to  the  property.  3  N.  &  M.  849). 

(2)  1  Wils.  257.  (10)  8  Ad.  &  El.  691 ;  3  N.  &  P.  698. 

(3)  7  T.  E.  663 ;  2  Esp.  N.  P.  C.  653.  (11)  1  Moo.  &  Bob.  138, 

(4)  11  East,  578. 
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estate  for  life  in  Lady  Twysden,  in  respect  of  which  these  parties         Mat 

may  be  trustees  for  the  receipt  of  rents  and  profit  for  her  use  and      tatlor. 

benefit;  that  is,  only  making  them  trustees  for  her  to  a  certain 

extent :  and  of  the  damages  to  be  recovered  in  this  action,  some 

may  be  such  as  would  not  go  to  her,  but  ought  to  be  laid  out  on 

the  estate.    In  that  case,  it  would  be  hardly  consistent  with  their 

duty  as  trustees,  *either  to  bring,  or  to  be  restrained  from  bringing,       [  *26o  ] 

an  action,  as  she  might  think  proper ;  as  it  might  be  their  duty 

to  do  if  they  were  simply  trustees  for  her  alone.     I  think,  therefore, 

that  the  nature  of  the  trust  was  not  sufficiently  investigated  before 

this  letter  was  put  in.    The  case  must  go  down  for  a  new  trial. 

COLTMAN,  J. : 

I  am  not  prepared  to  say  what  the  effect  would  be,  provided  it 
were  clear  that  the  whole  of  these  damages,  when  recovered,  were 
to  go  exclusively  for  the  benefit  of  Lady  Twysden.  It  may  be,  if 
that  case  were  made  out,  that  the  evidence  would  be  admissible. 
That  will  be  a  point  to  be  considered  when  the  question  arises.  At 
present,  it  seems  to  me  that  the  matter  does  not  appear  by  any 
means  with  that  sort  of  distinctness  which  is  necessary  for  the 
determination  of  that  point.  It  may  be  that  these  damages,  when 
recovered,  instead  of  going  into  her  pocket,  ought  to  be  laid  out  for 
the  benefit  of  the  estate,  in  which  various  persons,  as  remainder- 
men, are  interested.  In  that  case,  the  well-established  principle, 
that  the  declaration  of  a  stranger  is  inadmissible,  would  apply. 

Maule,  J. : 

In  this  case  the  letter  was  given  in  evidence  to  prove  certain 
matters  therein  stated.  The  common  way  of  proving  matters  of 
fact  on  a  trial  before  a  jury,  is,  by  a  witness  who  may  be  examined 
on  oath  in  open  Court ;  and  no  evidence,  except  that  kind  of  evidence, 
is  admissible  to  prove  a  matter  of  fact,  unless  it  be  a  document  or 
statement  which  has  some  special  reason  for  its  admissibility.  This, 
however,  is  the  declaration  of  a  party  who  is  not  called  as  a  witness  (i). 
Undoubtedly,  if  she  were  the  party  on  the  record  against  whom 
her  own  declaration  was  given  in  evidence ;  *if  this,  for  instance,  [  *266  ] 
had  been  the  declaration  of  one  of  the  plaintiffs  themselves,  it  would 
have  been  admissible.  The  cases  show  that  the  rule  with  respect 
to  the  declarations  of  a  plaintiff,  is  to  be  considered  as  applying  to 

(1)  Lady  Twysden  was  called  by  the  defendant  upon  her  subpoena ,  but 
did  not  appear. 
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May        a  declaration  made  by  a  person  not  named  as  party  lo  the  record, 
Tatlob.      bat  who  is  really  and  substantially  interested  as  plaintiff ;   and  in 
the  same  way,  who,  though  not  named  as  defendant,  is,  really  and 
substantially,  defendant.    It  is  incumbent  on  a  party  offering  sach 
a  letter  in  evidence,  to  show,  that  the  person  making  the  declaration, 
(that  is,  here.  Lady  Twysden,)  is  the  real  plaintiff,  although  other 
parties  appear  as  plaintiffs  on  the  record.    That  however  was  not 
done  here.    It  was  very  properly  admitted,  by  my  brother  Shee,  in 
answer  to  a  question  from  myself,  that  there  was  nothing  to  show 
that  Lady  Twysden  was  acting  as  the  agent  of  the  trustees  in  the 
management  of  this  estate.     There  was  no  evidence,  at  all,  of  that 
kind.     The  argument  has  been  put  upon  the  only  ground  in  which 
it  could  be  supported,  namely,  that  the  plaintiffs  are  trustees  for 
Lady  Twysden.  It  certainly  appears  by  the  statement  of  the  learned 
counsel  for  the  plaintiffs,  and  also  on  the  record,  that  in  the  lease 
in  question  the  plaintiffs  are  described  as  the  trustees  of  Ladj 
Twysden.    But  it  would  be  impossible  to  lay  down  so  general  a  rule 
as  this,  that  where  trustees  bring  an  action  their  cetteux  que 
trust  become  plaintiffs,  or  that  in  an  action  against    trustees, 
their  cetteux  que  trust  are  defendants.     The  cases   show  that, 
although  the  trustee  and  cestui  que  trust  may  have  something  in 
common,  there  may  still  exist  that  which  will  prevent  them  from 
being  identified  in  substance  and  interest.    In  the  absence  of  all 
proof  that  the  plaintiffsj  as  such  trustees,  are  so  identified  with 
their  cestui  que  trust,   I  think  that  the  letter  was  improperly 
received  in  evidence,  and  that  there  ought  to  be  a  new  trial. 

[  267  ]       Crbsswbll,  J. : 

I  am  of  the  same  opinion.  This  letter  can  only  be  received  in 
evidence  either  as  an  act  done,  or  as  a  declaration  made,  by  Lady 
Twysden.  It  appears,  by  the  proceedings  in  evidence,  that  the 
defendant  held  under  a  lease  granted  by  the  plaintifiis ;  in  which 
certain  covenants  were  entered  into  between  the  parties.  I  do  not 
find  any  thing  to  show  that  Lady  Twysden  had  a  right  to  interfere, 
or  to  control  the  management  of  the  cultivation  of  that  farm,  or  to 
do  any  act  to  defeat  the  right  of  the  plaintiffs  to  sue  on  the  cove- 
nants entered  into  with  them  by  the  defendant.  Any  act  of  hers 
would  have  been  irrelevant,  and  would  have  had  no  bearing  on  the 
case.  So,  any  declaration  made  by  her  is  not  admissible,  there 
being  no  such  unity  proved  between  these  parties  as  is  necessary  to 
let  in  the  declaration  of  a  person  not  appearing  on  the  record.    It 
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seems  to  me,  that  the  plaintiffs,  in  bringing  and  maintaining  this         Mat 

action,  are  not  acting  as  the  agents  of  Lady  Twysden ;    and  that      tatlor. 

this  rule  must  be  absolute. 

Rule  absolute. 


IN    THE    EXCHEQUER    CHAMBER. 


(In  Error  from  the  Common  Pleas.) 

ELIZABETH  DAVIES  v.  WILLIAM  SELBY  isis. 

LOWNDES.  '^—'' 

(6  Man.  &  G.  471—536 ;  S.  C.  7  Scott,  N.  R.  141 ;  12  L.  J.  Ex.  506.)  [  ^^1  ] 

On  the  trial  of  a  writ  of  right  the  demandant  offered  in  evidence  a  Welsh 
pedigree,  entitled  **The  genealogie  of  the  Lloyd's  of  Cwmgloyne,  county  of 
Pembroke,  showing  their  descent  from  the  Princes  of  Wales,  together  with 
some  ooUaterale  l>ranche8  of  the  same  family ;  "  which  was  traced  from  a 
Prince  of  South  Wales,  who  died  in  1233,  to  a  William  Lloyd  of  Treviggin, 
living  in  1733.  The  pedigree  stated,  in  one  of  the  accounts  of  one  of  the 
collateral  branches,  the  marriage  of  the  sister  of  William  Lloyd's  grand- 
father to  a  Thomas  Selby,  from  whom  the  demandant  alleged  that  Thomas 
James  Selby,  the  testator,  was  descended ;  and  it  also  stated  that  Erasmus 
Llo3'd  was  his  cousin,  and  the  marriage  of  the  daughter  of  his  great- 
grandfather's brother  with  a  person  of  the  name  of  Ellis,  and,  as  evidence 
of  both  these  facts,  was  material  to  the  demandant's  case.  At  the  foot  of 
the  pedigree  was  the  following  memorandum:  "Collected  from  parish 
registers,  wills,  monumental  inscriptions,  family  records,  and  history,  this 
accovmt  is  now  presented  as  correct  and  as  confirming  the  tradition  handed 
down  from  one  generation  to  another  to  Thomas  Lloyd,  Esquire,  of  Cwm 
Gloyne,  this  4th  day  of  July,  1733,  by  his  loving  kinsman,  &c.  William 
Llotb."  The  signature  was  proved  to  correspond  with  that  to  the  will  of 
W.  Lloyd,  one  of  the  ancestors  of  the  demandant,  named  in  the  coiint.  On 
the  back  of  the  document  was  indorsed:  '*  A  true  account  of  my  family 
and  origin,  Thomas  Lloyd,  Cwm  Gloyne."  This  document  was  found  by 
the  person  who  produced  it,  fifty  years  ago,  amongst  the  papers  of  the 
Cwm  Gloyne  family,  in  a  drawer  in  the  mansion  house  of  the  Cwm  Gloyne 
estate,  which  had  devolved  upon  him,  and  the  witness  proved  the 
indorsement  to  be  in  the  handwriting  of  Thomas  Lloyd  of  Cwm  Gloyne. 

This  pedigree  was  offered  by  the  demandant  as  being  altogether 
admissible ;  but  the  Court  below  rejected  it  altogether.  Held,  that  the 
document  had  been  improperly  rejected,  it  being  at  all  events  admissible  to 
show  the  relationship  of  those  persons  who  were  described  by  the  framer  of 
the  pedigree  as  living,  and  who  might  be  presumed  to  be  personally  known 
to  him  (1). 

A  WRIT  of  right  close  was  broaght  to  recover  certain  messuages, 

lands,  &c.  in  the  county  of  Buckingham.     The  writ  was  sued  out 

on  the  6th  of  December,  1832. 

(1)  The  bill  of  exceptions  raised  three      length  in  the  original  report.    But  as 
other  points,    which  are  reported  at      these  points  are  now  not  of  sufficient 
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davies  The  count  was  as  follows : 

Lo^DKs.  Backinghamshire,  to  wit,  Thomas  Davies  and  Elizabeth  his  wife, 
[  472  ]  by  their  attorney,  demand  against  William  Selby  Lowndes  the 
manors  of  Whaddon,  Nash  Giffords,  &c.  &c.,  in  the  county  of 
Buckingham,  containing  five  thousand  acres  of  arable  land  &c., 
situate  and  being  in  the  several  parishes  of  Whaddon  &c.,  in  the 
county  of  Buckingham,  which  they  the  said  Thomas  Davies  and 
Elizabeth  his  wife  claim  to  be  the  right  and  inheritance  of  her  the 
said  Elizabeth,  by  writ  of  our  said  lord  the  King,  of  right.  And 
whereupon  they  say  that  Thomas  James  Selby,  deceased,  whose 
[  *473  ]  heir  the  said  ^Elizabeth  is,  was  seised  of  the  tenements  aforesaid, 
with  the  appurtenances,  in  his  demesne  as  of  fee  and  right,  in  the 
time  of  peace,  in  the  time  of  Lord  George  the  Third,  late  King  of 
Great  Britain,  within  sixty  years  next  before  the  commencement  of 
this  suit,  by  taking  the  esplees  thereof,  to  the  value  &c.  And  the 
said  Thomas  Davies  and  Elizabeth  his  wife  further  say  that  the 
said  Thomas  James  Belby  died  so  seised  of  the  tenements  aforesaid 
with  the  appurtenances,  without  leaving  any  heir,  save  and  except 
Erasmus  Lloyd,  hereinafter  mentioned,  and  that  the  said  Thomas 
James  Selby  was  the  son  and  heir  of  James  Selby,  who  died 
without  any  other  issue  of  his  body,  and  without  having  any  heir 
save  and  except  the  said  Thomas  James  Selby ;  and  that  the  said 
James  Selby  was  the  son  and  heir  of  James  Selby,  the  grandfather 
of  the  said  Thomas  James  Selby,  and  which  last-mentioned  James 
Selby  also  died  without  having  any  other  heir  save  and  except  the 
first-mentioned  James  Selby,  and  which  James  Selby  was  the  son 
and  heir  of  Thomas  Selby  by  Mary  his  wife,  theretofore  Mary 
Lloyd ;  and  which  Thomas  Selby  died  without  other  issue  of  bis 
body,  and  without  any  other  heir  by  the  said  Mary  than  the  said 
James  Selby,  secondly  above  named.  And  the  said  Thomas  Davies 
and  Elizabeth  his  wife  further  say  that  the  said  Mary,  the  mother 
of  the  said  James  Selby  secondly  above  named,  in  her  lifetime, 
and  at  the  time  of  her  death,  was  the  daughter  of  Alban  Lloyd 
and  Mary  his  wife,  and  that  James  Lloyd  was  the  son  and  heir  of 
the  said  Alban  Lloyd  by  the  said  Mary  his  wife,  and  also  the 
brother  of  the  said  Mary,  the  wife  of  the  said  Thomas  Selby  ;  and 
that  Evan  Lloyd  was  the  son  and  heir  of  the  said  James  Lloyd, 
and  that  William  Lloyd  was  the  son  and  heir  of  the  said  Evan 

impoi-tance  to    be    reproduced,   such      of  the  case  upon  the  fourth  point  has 
parts  of  the  report  as  deal  with  them      been  shortened. — J.  G.  P. 
have  been  omitted,  and  the  statement 
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Liloyd,  and  thai  Erasmus  Lloyd  was  the  son  of  George  Lloyd,  who       Davies 
was  the  son  of  the  said  James  Lloyd ;  and  that  the  said  Erasmus     lothIdes. 
Lloyd  was  the  cousin  and  heir  of  the  said  William  Lloyd  ;  and  that 
upon  and  at  the  time  of  the  *death  of  the  said  Thomas  James       [  *^74  j 
Selby,  who  died  so  seised  without  issue  as  aforesaid,  the  right  of 
tbe  tenements  aforesaid,  with  the  appurtenances,  descended  from 
the  said  Thomas  James  Selby  to  the  said  Erasmus  Lloyd,  as  the 
cousin  and  heir  as  aforesaid  of  the  said  Thomas  James  Selby,  who 
died  80  seised  as  aforesaid.    And  the  said  Thomas  Davies  and 
Elizabeth  his  wife  further  say,  that  from  the  said  Erasmus  Lloyd 
the  right  of  the  tenements  aforesaid,  with  the  appurtenances  upon 
his  death,  descended  to  and  upon  John  Lloyd  as  the  son  and  heir 
of  the  said  Erasmus  Lloyd,  and  from  the  said  John  Lloyd  the 
right  of  the  said  tenements,  with  the  appurtenances  upon  his  death 
descended   to  Catherine  Frances  and   one  other,  Mary,   as  the 
daughters  and  co-heirs  of  the  said  John  Lloyd,  and  from  the  said 
Catherine  Lloyd,  who  married  Thomas  Julian,  upon  her  death  all 
her  part  of  and  in  the  said  right  which  came  to  her  as  co-heir  as 
aforesaid,  descended  to  and  upon  the  said  Elizabeth,  who  is  wife  as 
aforesaid  of  the  said  Thomas  Davies,  as  the  daughter  and  heir  of 
the  said  Catherine,  and  afterwards,  upon  the  death  of  the  said 
Frances,  all  her  part  of  and  in  the  said  right  which  came  to  her  as 
aforesaid,  descended  to  and  upon  the  last-mentioned  Mary  and 
Elizabeth,  as  the  sister  and  niece  respectively,  and  co-heirs  of  the 
said  Frances;  and  afterwards,  upon  the  death  of  the  said  last- 
mentioned  Mary,  all  her  part  of  and  in  the  said  right  which  came 
to  her  as  aforesaid,  descended  to  and  upon  the  said  Elizabeth,  as 
the  niece  and  heir  of  the  last-mentioned  Mary,  which  Elizabeth 
thereupon,  and  before  the  commencement  of  this  suit,  became  and 
was  entitled  to  the  whole  of  the  said  tenements,  with  the  appur- 
tenances, as  such  heir  and  cousin  of  the  said  Thomas  Selby  as 
aforesaid,  and  which  Thomas  Davies  and  Elizabeth  his  wife  now 
demand  the  same ;  and  that  such  is  their  right  (i)  they  offer  &c. 

Plea.    And  the  said  William  Selby  Lowndes,  by  Thomas  White,       [  475  ] 
his  attorney,  comes  and  defends  the  right  of  the  said  Thomas 
Davies  and  Elizabeth  his  wife  (2),  and  the  seisin  of  the  said  Thomas 
James  Selby,  when  &c.,  and  the  whole  &c.,  or  whatsoever  &c.,  and 
chiefly  of  the  tenements  aforesaid,  with  the  appurtenances  as  of 

(1)  Bather,  *'  that  such  is  the  right      right  follows  the  count.    See  preceding 
of  the  said  Elizabeth."  note. 

(2)  The  defence  (or  denial)  of  the 
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free  and  right  &c.  And  he  puts  himself  upon  the  Grand  Assize  of  djlviss 
our  said  lord  the  King,  and  prays  a  recognition  to  be  made  whether  lowndbs. 
he  the  said  William  Selby  Lowndes  hath  a  greater  title  to  hold  the 
tenements  aforesaid  with  the  appurtenances  to  him  and  his  heirs, 
as  he  now  holds  the  same,  or  whether  the  said  Thomas  Davies 
and  Elizabeth  his  wife,  the  now  demandants,  as  they  have  above 
demanded  the  same  &c.  And  the  said  Thomas  Davies  and 
Elizabeth  his  wife  do  the  like. 

The  cause  was  tried  at  the  Bar  of  the  Court  of  Common  Pleas, 
in  Trinity  Term,  1885,  when  a  verdict  was  found  for  the  tenant  (i). 
A  bill  of  exceptions  being  tendered  on  the  part  of  the  demandant 
to  the  ruling  of  the  Court,  a  transcript  of  the  record  was  carried 
by  writ  of  error  to  the  Exchequer  Chamber ;  which  Court,  in  Easter 
vacation,  1838,  awarded  a  venire  de  novo  (2). 

Thomas  Davies  having  died  on  the  9th  of  May,  1885,  a  suggestion 
of  that  fact  was  entered  on  the  record. 

The  cause  was  again  tried  at  the  Bar  of  the  Court  of  Common 
Pleas  in  Michaelmas  vacation,  1838,  when  a  verdict  was  found  for 
the  tenant.  On  this  occasion  also  (3)  a  bill  of  exceptions  was 
tendered  on  behalf  of  the  demandant  to  the  ruling  of  the  Court 
[in  which  it  was  shown  that  at  the  trial  the  counsel  for  William 
Selby  Lowndes  relied  upon  several  grounds  of  defence,  one  of 
which  was  that  Elizabeth  Davies  was  not  the  heir  of  Thomas 
James  Selby,  the  testator,  and  that  in  support  thereof  he  called 
certain  witnesses  and  proved  certain  documents,  amongst  others,  a 
certain  pedigree  hereinafter  set  out  (4),  with  a  view  to  prove  that 
Elizabeth  Davies  was  the  heir  of  Thomas  James  Selby,  and 
descended  from  the  brother  of  the  mother  of  the  paternal  grand- 
father of  Thomas  James  Selby.  He  also  produced  and  proved 
the  will  of  one  William  Lloyd,  who  was  proved  to  be  the  son  and 
heir  of  Evan  Lloyd,  who  was  proved  to  be  the  son  and  heir 
of  James  Lloyd,  who  was  proved  to  be  the  son  and  heir  of 
Alban  Lloyd. 

He  also  produced  and  gave  in  evidence  the  wills^of  Judith-Odell 
and  Henry  Lloyd. 

And  further  to  show  that  Elizabeth  Davies  was  heir  of  Thomas 
James  Selby  a  witness  named  Morrice  Williams  was  called,  who 
produced  a  document  as  follows  :] 

(1)  53  R,  R.  266  (1  Bing.  N.  C.  597  ;  (3)  5  Bing.  N.  0.  161 ;  7  Scott,  21. 
2  Scott,  71).  (4)  See  the  previous  page. 

(2)  4  Bing.  N.  C.  478 ;  5  Scott,  835. 
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Da  VIES      [Upon  which  document  was  the  following  indorsement — "A  tme 
LowKDBs.     account  of  my  family  and  origin.     Thomas  Lloyd,  Cwmgloyne.'' 
And  Morrice  Williams  farther  proved  that  he  was  related  in  blood 
and  kin  to  the  family  of  the  Lloyds  of  Cwmgloyne,  and  that  the 
Lloyds  of  Cwmgloyne  were  connected  in  blood  with  the  Lloyds 
of  Treviggin,  being  the   family  of  the  Lloyds  mentioned  in  the 
count ;    and   that,    fifty  years  ago,   a  certain   estate  called  the 
Cwmgloyne  estate  came  to  him,  Morrice  Williams,  by  devise  from 
his  kinsman  one  Thomas  Lloyd  of  Cwmgloyne,  being  of  the  family 
of  the  Lloyds  of  Cwmgloyne;    and  that  together  with  the   said 
estate  he,  Morrice  Williams   came  into  possession  of  the  family 
pictures  and  papers ;  and  that,  nearly  fifty  years  ago,  and  after  the 
death    of  Thomas    Lloyd,   he    found   the   document  among  the 
said  papers  in  a  drawer  in  the  mansion-house  of  Cwmgloyne,  with 
other  papers  relating  to  the  f&mily  of  the  Lloyds.     He  also  proved 
that  he  was  well  acquainted  with    the  handwriting  of  Thomas 
Lloyd,  having  often  seen  him  write ;   and  that  part  of  the  indorse- 
ment upon  the  said  document,  namely  the  words   "  A  true  account 
of  my  family  and  origin,  Thomas  Lloyd,  Cwmgloyne,'*  was  in  the 
handwriting  of  Thomas  Lloyd ;    and  that  the  indorsement  was 
written  on  the  document  when  he  found  it. 

Another  witness  named  William  Courthope  proved  that  he  had 
been  accustomed  to  examine  antient  writings  and  documents  for 
many  years,  and  that  he  believed  the  writing  of  the  signature  of 
William  Lloyd  to  the  will  had  been  written  by  the  same  person  who 
had  written  the  signature  William  Lloyd  to  the  bottom  of  the 
document  produced  by  the  said  Morrice  Williams. 

Upon  this  evidence  it  was  proposed  to  put  in  evidence  the 
document  produced  by  Morrice  Williams.  Objection  was  taken  and 
the  Court  held  the  document  was  not  admissible.  Counsel  for  the 
demandant  then  insisted  that  certain  parts  of  it  were  admissible  (see 
the  judgment  of  Lord  DBNMAN,|>o«f,  p.  808) ;  but  the  Court  rejected 
the  document  altogether  and  held  no  part  of  it  was  admissible  in 
evidence.] 
[  507  ]  The  case  was  argued  on  Monday,  the  14th  of  February,  1842,  before 

LordDenman,  Ch.  J.,  Parke,  B.,  Alderson,  B.,  Patteson,  J.,  Williams, 
J.,  Gumey,  B.,  and  Bolfe,  B. ;  and  again  on  Tuesday,  the  15th. 

The  argument  was  resumed  on  Tuesday,  the  29th  of  November, 
1842,  before  Lord  Denman,  Ch.  J.,  Lord  Abinger,  C.  B.,  Parke,  B., 
Alderson,  B.,  Williams,  J.,  and  Eolfe,  B. 
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Sir  W.  IF.  FoUett,   Solicitor-General  (with  whom   was  E.  V.       Davibs 
Williams)  for  the  plaintiff  in  error :  Lowndes. 

This  bill  of   exceptions   raises   four   distinct  questions  for  the 
consideration  of  the  Court;     *     *     and,  4thly  (i),  whether    the       [508] 
pedigree,  offered  in  evidence  on  the  part  of  the  demandant,  was  not 
improperly  rejected.  If  any  one  of  these  points  be  decided  in  favour 
of  the  demandant,  she  will  be  entitled  to  a  venire  de  novo. 

With  respect  to  the  last   question,  the  pedigree  was  proved  to 
be    signed  by  William  Lloyd,  No.  8  in  the  demandant's  pedigree  (2). 
The  pedigree   to  which  William  Lloyd's  signature  is  attached, 
is   stated  to  be    "  Collected  from   parish   registers,    wills,   monu- 
mental inscriptions,  family  records,   and  history.       This  account 
is  now  presented,  as  correct,   and  as  confirming  of  the  tradition 
handed  down  from  one  generation  to  another,  to  Thomas  Lloyd, 
Esq.  of   Cwmgloyne,  this  4th  day  of  July,   anno  Dom.  1733,  by 
his  loving  kinsman,   sincere   friend,   and    very    devoted   servant, 
Wiu^iAM  Lloyd."    In  addition  to  the  part  tracing  the  descent  of 
the  family  from  the  Princes  of  Wales,  the  pedigree  comprises  the 
father,   uncles,   cousins,    and   other   relations   of  William  Lloyd, 
-who  were  living  in  his  own  time,  and  whose  relationship  was  a 
matter   within   his   own   knowledge.      It  appeared  that  William 
Lloyd  was  connected  in  blood  with  Thomas  Lloyd  of  Cwmgloyne, 
who  was  connected  with  the  Lloyds  of  Treviggin,  and  the  docu- 
ment   bears  the   following   indorsement,    in    the  handwriting  of 
Thomas  Lloyd.      **A   true   account   of   my   family   and   origin. 
Thomas  Lloyd,  Cwmgloyne."     The  pedigree,  therefore,  *is  authen-       [  •sod  ] 
ticated  by  two  members  of  the  family,  so  far  as  relates  to  those 
particulars   which   are    within   their  knowledge.      The  document 
being  preserved  among  the  papers  belonging  to  the  family  of  the 
Lloyds,  came  into   the   possession  of   Mr.  Morrice  Williams,  the 
witness,  by  whom  it  was  produced,  and  who  was  the  nephew  of 
Thomas  Lloyd,  and  succeeded  to  his  estate.     It  is  submitted  the 
document  was  clearly  evidence,  so  far  as  regards  those  portions 
of  it  which  related  to  facts  within  the  personal  knowledge  of  the 
two  parties  by  whom  it  was  authenticated.      Most  of   the   cases 
on  this  subject   are   collected  in  Phill.  on  Ev.  vol.  i.  pp.  211 — 
236  (3).     Speaking  of   the  qualifications  with  which  hearsay  evi- 
dence in  matters  of  pedigree,  is  receivable,  Mr.  Phillipps  observes  (4), 
''As  to  the  qualifications,  it  is   obvious,  that  the  value  of  these 

(1)  Third  enor  asaigned.  (3)  9tli  ed. 

(2)  Supra,  p.  786.  (4)  p.  228. 
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Davibs  declarations,  as  indeed  of  all  hearsay  evidence,  must  greatly 
Lowndes,  depend  on  the  knowledge  which  the  parties  making  sach  declara- 
tions  possessed  of  the  facts  spoken  to  by  him.  It  was  long  un- 
settled whether  any  and  what  kind  of  connection  (from  which 
knowledge  might  be  presumed)  must  have  subsisted  between  the 
party  making  the  declaration,  and  those  to  whom  it  referred. 
Formerly  there  seems  to  have  been  no  limitation  to  any  parti- 
cular class  of  persons ;  and  evidence  of  the  reputation  of  the 
country  or  neighbourhood,  and  of  general  tradition,  as  to  the 
facts  of  descent  or  relationship,  was,  in  some  cases,  admitted. 
Afterwards  it  was  thought  necessary,  that  the  hearsay  should 
proceed  from  those  whose  connections  with  the  family  afforded 
them  peculiar  means  of  knowledge.  *  The  doctrine  of  Lord  Mans- 
field (that  tradition  is  sufficient  evidence  in  point  of  pedigree, 
Goodright  v.  Moss  (i),)  must,'  said  Lord  Eldon,  in  Whitel/Kke  v. 
Baker  (2),  'be  understood  as  it  has  been  practised  and  acted  upon. 

r  *510  ]  The  tradition  *must  be  from  persons  having  such  a  connection 
with  the  family,  that  it  is  natural  and  likely,  from  their  domestic 
habits  and  connections,  that  they  are  speaking  the  truth,  and  that 
they  could  not  be  mistaken.'  The  nature  of  this  connection  was, 
however,  undefined,  though  it  does  not  appear  to  have  been  thought 
requisite  that  the  declarant  should  be  related  to  the  family  by 
blood  or  affinity.  In  several  cases,  the  declarations  of  servants, 
physicians,  and  intimate  friends  have  been  admitted  at  Nisi  Prius, 
and  the  practice  was  countenanced  by  obiter  dicta  of  Lord  Kenyon, 
BuLLBR,  and  other  Judges.  But  at  a  later  period.  Lord  Eldon 
speaks  doubtfully  upon  the  point ;  and  afterwards,  in  the  case  of 
Beer  v.  Ward  (3),  Abbott,  Ch.  J.  received  the  declarations  of 
servants  and  acquaintances,  subject  to  further  discussion,  express- 
ing  at  the  same  time  an  opinion  against  their  admissibility.  The 
question  remained  thus  undecided  when  it  came  before  the  Court  of 
Common  Pleas  in  Johnson  v.  Lawson  (4),  upon  a  motion  for  a  new 
trial  on  account  of  the  rejection  of  the  declarations,  of  a  deceased 
housekeeper,  that  a  certain  person  under  whom  the  plaintiff  claimed, 
was  the  heir  of  her  master.  The  Court  were  unanimous  in  think- 
ing the  evidence  properly  rejected.  Best,  Ch.  J.,  in  delivering 
judgment,  observed,  that  the  admission  of  hearsay  evidence  in 
these  questions  must  be  subjected  to  some  limits ;  otherwise  great 

(1)  Oowp.  594.  (4)  27  R  E,  658   (2  Bing.  86;  9 

(2)  13  Ves.  514.  Moore.  188). 

(3)  9  Moore»  188. 
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uncertainty  must  ensue,  that  the  limitation  to  the  declarations  of      Datibs 
relatives  or  members  of  the  family  connected  by  blood  or  affinity,     lowdbs. 
afforded  a  certain  and  intelligible  rule ;  and  if  that  were  passed  it 
miglit  be  necessary,  on  every  occasion,  to  enter  into  a  long  and 
almost  endless  inquiry  as  to  the  degree  of  intimacy  or  confidence 
which  subsisted  between  the  family  and  the  party  who  had  made  the 
declaration."     In  Doe  d.  Johnson  v.  The  Earl  of  Pembroke  (l)  *it      [  *5n  ] 
was  held,  that  a  certain  paper  being  found  along  with  other  papers, 
relating  to  the  private  concerns  of  the  person  last  seised,  after  his 
death,  in  a  drawer  in  his  house,  which  paper  purported  to  be  the 
will  of  a  person  answering  the  description  of  his  grandfather,  made 
in  1788,  but  which  was  found  cancelled,  and  no  evidence  was  given 
of  its  having  ever  been  acted  upon,  or  probate  of  it  taken  out,  was 
yet  evidence  of  its  recognition,  by  the  party  last  seised,  as  the 
declaration  of  his  ancestor  concerning  the  state  of  his  family,  so  as 
to  let  in  the  contents  of  it  for  the  purpose  of  showing  that  that 
ancestor  acknowledged   a  brother  of    the    name  of    Thomas  to 
be  older  than  another  brother  of  the  name  of  William, — assuming 
the  jury  to  be  satisfied  of  the  fact,  that  the  paper  so  found,  had 
been  kept  there  by  the  person  last  seised  with  a  knowledge  of  its 
contents,  and  that  no  imposition  had  been  practised.     That  is  a 
much  stronger  case  than  the  present.     In  Yiner's  Abr.  Evid.  (T.  b. 
87)  pi.  5,  a  case  is  cited  of  Zouch  v.  JVaters,  where  **  a  book  out 
of  the  Heralds'  Office,  was  allowed,  to  prove  the  plaintiff  was  not 
descended  from  one  William  Zouch  of  Pilton,  as  also  an  old  book 
out  of  my  Lord  Oxford's  library,  mentioning  the  pedigree  of  William 
Zouch  of  Pilton,  which  was  signed  by  himself." 

(Aldbrson,  B.  :  There,  the  pedigree  was  signed  by  a  party  whose 
declarations  would  have  been  evidence.) 

So  here,  the  document  is  authenticated  and  preserved  by  persons 
whose  declarations  would  have  been  evidence.  In  Monckton  v. 
The  Attorney-General  (2)  a  paper  in  the  handwriting  of  B.  found  in 
his  repository  at  his  death,  purporting  to  give  a  genealogical 
account  of  his  family,  of  which  it  represented  G.  to  have  been  a 
member,  was  held  to  be  admissible  for  the  purpose  of  proving  the 
relationship  of  C,  though  never  made  public  in  B.'s  *lifetime,  and  [  '^^^  3 
though  erroneous  in  various  particulars,  and  professing  to  be 
founded  chiefly  on  hearsay.     In  Slaney  v.  Wade  (8),  an  antient 

(1)  11  B:  R.  260  (11  East,  604).  (3)  7    Sim.    696,    affirmed  by  the 

(2).  3i  B.  £.  38  (2Bus8.  &  My.  147).      Lord  Chai^csllob,  1  My.  &  Cr.  338. 
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Davibs  mural  inscription,  giving  an  historical  account  of  a  family,  and 
JjowifBEB.  placed  in  a  chancel  which  had  been  used  formerly  as  the  burial- 
place  of  the  family,  and  was  part  of  the  church  belonging  to  the 
parish  where  the  family  had  long  been  resident  proprietors,  was 
held  to  be  admissible  evidence  on  a  question  of  pedigree,  for  the 
purpose  of  proving  the  facts  which  were  stated  in  the  inscription. 
In  the  same  case  it  was  also  held,  that  although  the  inscription  had 
been  defaced  twenty-four  years  before,  its  contents  might  be  proved 
by  copies  made  when  the  inscription  was  entire,  two  of  which  were 
produced  from  the  custody  of  the  Slaney  family.  The  evidence 
was  said  to  be  admissible,  as  well  upon  the  authority  of  the 
cases  respecting  tombstones,  as  of  those  respecting  a  pedigree  hung 
up  in  a  family  mansion. 

(AiiDEBSON,  B. :  Suppose  a  man  puts  up  a  monument,  declaring 
that  he  is  your  first  cousin,  what  redress  have  you?  Can  you  take 
it  down  ? 

Parkb,  B.  :  The  ground  on  which  a  monument  is  admissible 
is,  that  it  is  presumed  to  have  been  put  up  by  a  member  of 
the  family,  cognizant  of  the  facts,  and  not  on  the  ground  of 
recognition  (i).) 

Undoubtedly  a  great  portion  of  this  pedigree  was  not  within  the 
compiler's  own  knowledge,  or  that  of  his  father  or  grandfather ; 
but  that  must  be  the  case  with  all  pedigrees ;  for,  every  pedigree 
which  goes  back  beyond  the  reach  of  living  memory,  must  be 
derived  from  parish  registers  or  other  similar  sources.  The  com- 
piler could  have  no  object  in  stating  that  he  had  such  and  such 
relations;  and  the  pedigree  is  a  declaration,  made  ante  litem 
motam,  as  to  the  connection  and  blood  of  families,  by  both  William 
[  *613  ]  Lloyd  and  Thomas  '^'Lloyd.  The  declaration  of  William  Lloyd,  that 
he  was  the  son  of  Evan  Lloyd,  would  clearly  have  been  evidence  of 
the  fact ;  the  pedigree  was  tendered  to  prove  that,  but  was  rejected. 
So  likewise,  William  Lloyd's  declaration — that  he  had  an  uncle 
named  John,  who  died  a  bachelor,  and  another  uncle  called  George, 
who  married  a  female  of  the  name  of  Bowland, — would  have  been 
evidence ;  but  the  pedigree,  although  offered  to  prove  these  facts, 
was  rejected.  It  was  further  tendered  to  show  that  Erasmus  Lloyd 
was  the  son  of  George  Lloyd,  and,  consequently,  was  the  first 
cousin  of  William  Lloyd ;  but  it  was  once  more  rejected.  Lastly, 
(1)  Standing  therefoxe  on  the  same  ground  as  entriee  in  a  family  BiUsi 
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it  \ra8  offered  for  the  purpose  of  proving  the  marriage  of  Ellen      Datibs 
liloydy  the  sister  of  Henry  Lloyd  with    Marmaduke  Ellis,  and     lowkdbs. 
was  finally  rejected.     It  is  difficult  to   know  on  what   grounds 
the  declarations  of  William  Lloyd,  made  to  his  relation,  Thomas 
Lilojdy  of  facts  concerning  the  family,  which  must  have  been  within 
his  own  knowledge,  are  to  be  held  not  admissible  in  evidence. 

CPkKKB,  B. :  The  objection  is,  that  non  constat,  but  all  the  facts 
were  taken  from  secondary  evidence  of  parish  registers,  wills,  and 
monumental  inscriptions.) 

When  a  person  is  speaking  of  his  own  immediate  relations,  it  is  to 
be  presumed  that  he  is  speaking  of  his  own  knowledge,  and  not  from 
parish  registers. 

(Aldebson,  B.  :  The  pedigree  is  stated  to  have  been  "  collected 
from  parish  registers,  &c.,  and  as  confirming  of  the  tradition 
handed  down  from  one  generation  to  another ;  "  it  is  therefore 
derived  from  both  sources.) 

The  pedigree  states  Erasmus  Lloyd  to  be  living ;  so  that  the  fact 
of  his  relationship  must  be  stated  by  the  compiler  from  his  own 
knowledge,  and  not  from  the  other  sources  which  are  mentioned. 
Thomas  Lloyd,  who  is  a  relation,  vouches,  by  his  indorsement,  for 
the  correctness  of  the  account. 

(Aldbrson,  B.  :  Suppose  a  person  to  say,  "  There  is  a  certain 
tradition  in  my  family,  and  I  have  looked  into  history,  parish 
registers,  *&c.,  and  I  am  satisfied  that  such  tradition  is  correct.       [  *514  ] 
Is  not  that  the  same  in  effect  as  what  is  stated  here  ?) 

Lord  Dbnman,  Gh.  J. : 

We  all  think  that  this  point  is  so  important  that  it  had  better 
be  first  discussed. 

Sir  T.  Wilde,  Serjt.  (with  whom  were  Kelly  and  Oray)  for  the 
defendant  in  error : 

Although,  from  the  necessity  of  the  case,  hearsay  evidence  is 
admissible  in  questions  of  pedigree,  it  has  always  been  considered 
that  such  evidence  ought  to  be  received  with  caution,  and  that  no 
great  reliance  can  be  placed  upon  it :  and  here  the  pedigree  is  of 
that  character  that  the  Court  will  not  feel  inclined  to  extend  the 
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Datijeb      rule.    Selby,  the  testator,  died  in  1772,  and  a  contest  immediately 
LowNDBB.     arose  as  to  who  was  his  heir.      There  was  no  proof  that  this 
document  was  in  existence  at  that  time.    All  that  appeared  was, 
that  it  was  found  in  1789,  about  seventeen  years  after  the  testator*3 
death.    It  is  true  that  the  pedigree  bears  date  in  1733 ;  but  William 
Lloyd's  signature  is  not   evidence  of    that  fact.     All   that   his 
signature  proves  is,  that  the  pedigree  was  made  before  his  death  ; 
but  when  that  took  place  does  not  appear  in  the  bill  of  exceptions, 
except  in  the  demandant's  pedigree,  which  is  not  evidence.     No 
case  has  been  cited  in  which  such  a  pedigree  as  the  present  has 
been  received.    It  should  be  the  natural  effusion  of  the  party's  own 
mind.    If  individuals  are  at  liberty  to  compile  a  pedigree  from  any 
sources  they  please,  the  result  will  be  to  create  a  new  head  of 
evidence.    If  William  Lloyd  had  said  that  a  third  party  had  told 
him  that  such  and  such  persons  were  his  relations,  that  clearly 
would  not  have  been  evidence.     So,  if  William  Lloyd  had  stated 
that  he  had  collected  the  pedigree  from  parish  registers,  &c.,  that 
would  not  have  been  evidence,  which  he,  when  alive,  could  have 
L  'BIS  ]      been  allowed  to  give.    A  tradition  in  a  family  must  be  *hand€d 
down  from  one  generation  to  another.    Here,  the  mode  of  pre- 
paring the  pedigree  by  William  Lloyd,  and  of  its  attestation  by 
Thomas  Lloyd,  impeaches  rather  than  gives  credit  to  it ;   for  it 
shows  that  these  parties  were  anxious  to  get  it  up  for  some  purpose 
or  another.    It  was  admitted  that  William  Lloyd  was  the  son  of 
Evan   Lloyd;   consequently   the   pedigree  was    not   required   to 
establish  that  fact.    With  respect  to  William  Lloyd's  uncles  and 
cousins,  the  pedigree,  so  far  as  regards  them,  stands  on  the  same 
footing  as  the  rest  of  its  contents ;  for  the  Court  will  not  assume 
that  William  Lloyd  was  personally  acquainted  with  them.     If  the 
sources  from  which  the  pedigree  is  stated  to  have  been  drawn,  are 
not  legitimate  sources  of  information,  the  Court  will  not  speculate 
upon  the  chance  of  some  portions  of  the  document  being  derived 
from  unobjectionable  sources.     What  evidence  is  there  to  show 
that  William  Lloyd  had  any  knowledge  of  the  collateral  members 
of  his  family,  who  were  contemporaneous  with  himself?    The 
whole  pedigree  being  stated  to  have  been  derived  from  certain 
specified  sources,  the  Court  cannot  presume,  in  contradiction  to 
the  declaration  of  William   Lloyd,  that  any  part  of   it  had  its 
existence  in  his  own  personal  knowledge.      The  case  of  Doe  d. 
Johnson  v.  77/e  Eai'l  of  Pembroke  (i)  is  not  applicable ;  for  there, 
(1)  11  R  B.  260  (11  £ast,  504). 
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the   statement  of  Bichard  Johnson,  in  his  will,  that  his  brother       Davibs 
Tboznas  was  older  than  his  brother  William,  was  not  the  less  admis*     low^tdes. 
sible  as  a  declaration,  by  reason  of  the  will  being  afterwards  cancelled. 
TJie  Huntingdon  Peerage  case  (i)  does  not  touch  any  of  the  objec- 
tions which  apply  to  the  present  case.    With  respect  to  the  case 
in  Yiner's  Abr.  (T.  b.  87)  pi.  6  (2),  it  does  not  appear  from  what 
sources  the  pedigree  was  compiled,  or  how  *far  it  went  back ;  and       [  *^^®  3 
the  whole  might  be  framed  from  strictly  legitimate  sources.     In 
^Icmkton  v.  The  Attorney-General  (3)  the  portion  of  the  pedigree 
which  the  party  stated  he  had  heard  from  members  of  his  family, 
was  clearly  admissible ;  but  it  may  be  doubted  whether  some  of 
the  positions  laid  down  in  the  judgment  can  be  supported ;  and, 
after  all,  there  is  nothing  in  that  judgment  which  warrants  the 
admission  of  this  pedigree.     Slaney  v.  Wade  (4)  rests  on  general 
principles,  and  is  a  mere  instance  of  the  admission  of  secondary 
evidence  of  a  monumental  inscription  which  has  ceased  to  exist. 

(Parke,  B.  :  The  objection  here  is,  that  it  is  giving  evidence  of 
the  contents  of  parish  registers  which  might  have  been  produced.) 

If  individuals  may  frame  such  documents  as  the  present,  and  they 
are  held  to  be  evidence,  most  serious  consequences  will  ensue. 

(Parke,  B.  :  What  do  you  say  to  the  recognition  of  the  pedigree 
by  Thomas  Lloyd,  who  was  shown  to  be  connected  in  blood  with 
the  other  Lloyds  ?) 

All  that  Thomas  Lloyd  appears  to  have  done,  was  to  express  his 
belief  that  the  statements  made  by  William  Lloyd  were  true. 
There  is  nothing  to  show  that  he  meant  to  authenticate  the 
pedigree  from  his  own  knowledge. 

(Parke,  B.  :  Is  not  that  rather  an  argument  as  to  the  weight 
of  the  evidence  ?) 

A  decisive  objection  is,  that  the  document  was  not  shown  to  be  in 
existence  until  post  litem  viotam. 

{Sir  W.  Follett :  No  such  objection  was  taken  at  the  trial. 

Parke,  B.  :  If  we  find  that  the  evidence  tendered  was  inad- 
missible on  any  ground,  we  must  affirm  the  judgment.     It  would 

(1)  1  PhiU.  Ev.  224,  9tli  ed.  (3)  34  B.  R.  38  (2  Buss.  &  My.  147). 

(2)  12  Vin.  244.  (4)  7  Sim.  695. 
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Djlyijm      have  been  different  if  it  had  appeared  on  the  bill  of  exceptions 
L0WKDB8.     ^^^^  ^he  document  had  been  rejected  on  a  specific  ground,  which  we 
considered  to  be  insufiScient.) 

There  is  no  date  to  the  signature  of  Thomas  Lloyd ;  and  the  docu- 
[  *3i7  ]  ment  ^was  not  discovered  until  1789.  Shortly  after  the  testators 
death,  in  1772,  disputes  arose  as  to  who  was  the  heir,  and  two 
claimants  appeared  to  the  property,  and  two  ejectments  were 
brought  in  1780  and  1781  (i).  In  order  to  establish  the  inad- 
missibility of  declarations  made  post  litem  motam,  it  is  not  necessary 
to  show  that  the  party  making  them  was  aware  that  a  controversy 
had  arisen  on  the  subject. 

(Alderson,  B.  :  I  ruled  that  point  in  the  case  of  an  issue  out  of 
Chancery,  tried  at  Stafford  in  Walker  v.  The  Coimtess  of  Beau- 
champ  (2),  and  my  ruling  was  upheld  by  Lord  Cottenham,  L.  C.) 

The  omi8  lies  on  the  party  relying  on  the  declaration  to  show  that 
it  was  made  ante  litem  motam. 

(Alderson,  B.  :  It  does  not  appear  that  the  Thomas  Lloyd  to 
whom  the  pedigree  was  sent,  was  the  Thomas  Lloyd  who  made  the 
indorsement.  The  latter  may  have  been  made  by  the  son  of  that 
Thomas  Lloyd,  who  is  described  in  the  pedigree  to  be  an  infant, 
and  then  living.) 

Sir  W.  W.  FoUett,  in  reply : 

There  was  no  Us  vwta  until  the  bringing  of  this  writ  of  right; 
neither  was  any  point  of  this  nature  made  at  the  trial ;  nor  does 
any  thing  of  the  kind  ajipear  on  the  bill  of  exceptions,  to  which 
alone  the  Court  can  look:  Doe  d.  Fox  v.  Marston  (a).  The  two 
actions  of  ejectment  which  have  been  referred  to,  were  brought 
by  different  parties  claiming  under  different  titles. 

(Parkb,  B.  :  Does  not  Mr.  Selby's  will  give  rise  to  a  lis  mota  as 
to  who  was  his  heir  ?) 

A  devise  to  the  heir  of  the  testator  does  not  necessarily  give  rise  to 
a  controversy. 

(BoLFE,  B. :  The  bill  of  exceptions  states  that  bills  and  answers 

(1)  See  the  reports  of  these  eject-  (2)  6  Car.  &  P.  552. 

.  ments,  1  Bing.  N.  C.  620,  622 ;  2  Scott,  (3)  8  Ad.  &  El.  14. 

79,  80. 
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in  Chancery  were  given  in  evidence,  "from  which  bills  and  answers,       Daviks 
or  some  of  them,  it  appeared  that  the  said  Bachael  Medcraft,  *&c.     lowmdes. 
&c.  severally  and  respectively  claimed  to  be  the  heir,  or  heirs,  at      [  *9i8  ] 
la^w  of  the  testator  Thomas  James  Selby,  and,  as  such,  to  be 
entitled  to  all  the  said  testator's  manors  and  real  estates  so  devised 
by  his  said  will  to  his  right  and  lawful  heir-at-law.") 

Tlie  bills  and  answers  were  put  in  to  lay  the  foundation  for  pro- 
ducing the  decree;  but  the  latter  was  objected  to,  and  was  only 
admitted  to  show  the  character  in  which  William  Lowndes  took 
possession  of  the  estate,  and,  therefore,  cannot  be  used  for  any 
other  purpose.  There  is  consequently  no  evidence  of  any  conten- 
tion at  all  before  the  Court.  But  even  if  there  be,  it  is  a  con- 
troversy of  a  different  kind,  and  between  different  parties,  which 
did  not  and  could  not  render  the  pedigree  of  the  Lloyds  of  any 
importance,  as  the  claimants  were  in  no  way  connected  with  them. 
Prima  fcune,  any  declaration  made  by  a  member  of  the  family  is 
admissible  in  matters  of  pedigree.  The  objection  that  it  was  made 
post  litem  motam  must  be  proved  by  the  party  opposing  the  reception 
of  the  evidence,  on  whom  the  onus  lies  of  establishing  the  fact. 
The  party  tendering  the  declaration  cannot  prove  a  negative. 

(Pabkb,  B.  :  The  doctrine  of  lis  mota  is  obscure,  and  has  only 
been  introduced  since  The  Berkeley  Peerage  case  (l).) 

There,  the  declaration,  as  to  which  the  question  arose,  was  a 
deposition  as  to  the  very  point  in  controversy.  Here,  on  the 
contrary,  it  was  utterly  unimportant  at  the  time  of  the  former 
contentions,  that  Erasmus  Lloyd  was  the  cousin  of  Thomas  Lloyd. 
According  to  the  opinion  expressed  by  Lord  Bbouoham  in  Frampton 
V.  Tlie  Attorney-General  (2),  the  question  whether  the  declaration  is 
made  ante  Utem  motam^  must  depend  upon  the  circumstances  of  each 
particular  case. 

(Alderson,  B.  :  A  declaration  is  often  rejected,  not  because 
fraud  is  actually  detected,  but  because  it  would  *he  dangerous  to      [  *^^^  ] 
receive  it.) 

In  the  absence  of  evidence  to  the  contrary,  the  Court  will  presume 
that  this  pedigree  was  drawn  up  in  1788.  There  is  no  evidence  that 
William  Lloyd  was  living  at  the  death  of  Mr.  Selby  in  1772.  All 
documents  are  prima  facie  presumed  to  have  been  made  at  the  time 
(1)  14  R.  E.  782  (4  Camp.  401).  (2)  2  Euss.  &  My.  147. 
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davibs  they  bear  date.  In  Doe  d.  Johnson  v.  The  Earl  of  Pembroke  (i), 
LowMDEs.  it  ^as  assumed  that  the  document  produced  had  existed  from  the 
period  at  which  it  bore  date.  Prima  facie  credit  is  given  to  the  date 
of  an  instrument.  The  document  offered  in  evidence  in  this  case, 
was  clearly  admissible,  notwithstanding  the  tenant  chose  to  admit 
one  of  the  facts  to  prove  which  the  evidence  was  produced :  Serle  v. 
Ijord  Barrington  (2),  Hunt  v.  Massey  (3),  Smith  v.  Battens  (4),  Sinclair 
V.  Baggaley  (6),  Anderson  v.  Weston  (6),  Parr  v.  Crotchett  (7). 

The  Courty  after  taking  time  to  consider  this  point,  desired  to  hear 
the  argument  upon  the  other  points  also.  Counsel  were  accordingly 
heard  on  Tuesday,  the  29th  of  November,  1842 ;  but  as  the  judg- 
ment proceeded  almost  entirely  upon  the  fourth  point,  the  arguments 
upon  the  others  have  been  omitted. 

«  *  «  *  « 

Cun  adv.  ndt. 

[  520  ]       Lord  Denman,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

In  this  case,  which  comes  before  us  a  second  time  on  a  writ  of 
error,  four  exceptions  have  been  taken  to  the  ruling  of  the  Lord 

Chief  Justice  and  the  other  Judges  of  the  Court  of  Common  Pleas. 

***** 

[  622  J  Upon  the  fourth  exception,  after  much  doubt  and  full  consideration, 

we  come  to  the  conclusion  that  part,  if  not  all,  of  the  document 
offered  in  evidence  by  the  demandant  was  admissible.  The  docu- 
ment in  question  was  intituled  ''  The  Genealogie  of  the  Lloyds  of 
Cwm  Gloyne,  county  of  Pembroke,  showing  their  descent  from  the 
Princes  of  Wales,  together  with  some  coUaterale  branches  of  the 
same  family."  The  pedigree  was  traced  from  the  Lord  of  Bhys, 
Prince  of  South  Wales,  who  died  1288,  to  a  William  Lloyd  of 
Treveggin,  living  in  1788.  It  stated  in  one  of  the  accounts  of  one 
of  the  collateral  branches,  the  marriage  of  the  sister  of  William 
Lloyd's  grandfather  to  a  Thomas  Selby,  from  whom  the  demandant 

[  *523  ]  alleged  that  Thomas  James  Selby,  the  testator,  *was  descended;  and 
it  also  stated  that  Erasmus  Lloyd  was  his  cousin,  and  the  marriage 
of  the  daughter  of  his  great  grandfather's  brother  with  a  person  of  the 
name  of  Ellis ;  and,  as  evidence  of  both  these  facts,  it  was  material 
to  the  demandant's  case.    At  the  foot  of  it  was  a  memorandum 

(1)  11  East,  504.  (5)  4  M.  &  W.  312. 

(2)  2  Ld.  Bay.  1370 ;  2  Stra.  826 ;  8  (6)  54  B.  B.  795  (6  Bing.  N.  C.  296 ; 
Mod.  279.  8  Scott,  583). 

(3)  5B.&Ad.902;  3Nev.&M.  109.  (7)  Stark.  £yid.  2iid  ed.  1085,  3id 

(4)  1  Moo.  &  Bob.  341.  ed.  824. 
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in  these  words :  "  Collected  from  parish  registers,  wills,  monu-  davies 
mental  inscriptions,  family  records  and  history.  This  account  is  lowndes. 
now  presented  as  correct,  and  as  confirming  of  the  tradition  handed 
down  from  one  generation  to  another  to  Thomas  Lloyd,  Esq.,  of 
Cwm  Gloyne,  this  4th  day  of  July,  amio  domini  1788,  by  his  loving 
kinsman,  &c.  William  Lloyd."  The  signature  was  proved  to 
correspond  with  that  to  the  will  of  William  Lloyd,  one  of  the  ances- 
tors of  the  demandant  named  in  the  count.  On  the  back  of  the 
document  was  an  indorsement  in  these  words :  ''  A  true  account  of 
my  family  and  origin,  Thomas  Llotd,  Cwm  Gloyne ; "  and  it  was 
proved  by  a  living  witness  that  this  document  was  found  by  him 
fifty  years  ago  amongst  the  papers  of  the  Cwm  Gloyne  family,  in  a 
drawer  in  the  mansion  house  of  the  Cwm  Gloyne  estato»  which  had 
devolved  upon  him ;  and  the  witness  proved  the  indorsement  to  be 
in  the  handwriting  of  Thomas  Lloyd,  of  Cwm  Gloyne. 

The  document  was  insisted  upon  by  the  counsel  for  the  demandant 
as  being  altogether  admissible.  The  Court  rejected  it.  It  was  then 
o£fered  as  admissible  in  part,  viz.  as  evidence  of  the  pedigree  of  the 
first  collateral  branch,  and  rejected :  then,  as  evidence  to  prove  who 
the  grandfather  of  William  Lloyd  was,  and  rejected ;  then  as  evidence 
to  show  who  the  father  of  William  Lloyd  was,  but  the  counsel  for 
the  tenant  admitting  that  fact,  that  portion  of  the  document  was 
also  rejected.  Then,  it  was  contended  that  the  portion  which  stated 
who  the  paternal  uncles  and  first  cousins  of  William  Lloyd  were, 
was  admissible :  it  was  rejected.  Then,  the  demandant's  counsel 
tendered  those  parts  which  showed  *that  William  Lloyd's  uncle  [  ^524  j 
John  died  a  bachelor,  and  that  his  uncle  George  had  certain  children 
then  living :  these  also  were  rejected.  Then,  lastly,  he  offered  such 
part  as  showed  a  marriage  of  Henry  Lloyd's  sister  with  Ellis,  and 
the  Court  rejected  that  also,  holding  no  part  to  be  legally  admissible; 
and  the  question  is,  whether  that  decision  was  right.  It  appears  to 
us  that  it  was  not. 

It  does  not  admit  of  any  doubt  that  this  pedigree,  if  it  had  been 
signed  by  William  Lloyd  with  the  date  of  1788,  and  without  any 
memorandum  of  his,  and  had  borne  the  memorandum  indorsed  by 
Thomas,  would  have  been  altogether  admissible,  independently  of 
the  objection  of  its  having  been  written  post  litem  motam,  which  will 
hereafter  be  considered.  The  signature  of  William  Lloyd,  one  of 
the  family  of  the  demandant,  would  have  been  equivalent  to  a 
declaration  of  the  relationship  of  the  persons  therein  mentioned, 
including  the  marriage  of  a  Selby  with  a  Lloyd,  and  would  have 
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Davies  been  evidence  to  connect  the  family  of  the  demandant  with  that  of 
Lowndes,  the  tenant.  See  the  judgment  of  Lord  Brougham  in  Monkton  v.  The 
Attorney 'General  (i).  And  the  signature  of  Thomas  Lloyd,  of  Cvrm 
Gloyne,  would  have  amounted  to  a  similar  recognition  by  another 
member  of  the  same  family.  But  it  is  argued  that  the  memorandum 
of  William  Lloyd  places  this  pedigree  upon  a  different  footing,  and 
renders  it  altogether  inadmissible.  If  this  were  so,  there  would  still 
be  a  question  what  the  meaning  of  Thomas  Lloyd's  indorsement, 
coupled  with  the  fact  of  its  preservation  by  him,  was.  If  the  words 
"  A  true  account  of  my  family  and  origin  "  were  written  on  the  back 
of  the  document  merely  as  denoting  what  its  contents  were — ^a  sort 
of  index  to  it — the  indorsement  would  not  amount  to  a  recognition 
by  Thomas  of  its  correctness,  and  would  not  render  it  admissible, 
on  the  footing  of  its  being  equivalent  to  a  declaration  by  Thomas. 
[  ♦525  ]  If  the  words  intended  to  *convey  that  the  writer  had  satisfied  himself 
of  the  correctness  of  William's  statement  from  independent  sources 
of  information,  that  is,  from  his  own  knowledge  of  the  tradition 
prevailing  in  his  own  branch  of  the  family,  then  the  whole  pedigree 
would  have  been  admissible  as  a  declaration  by  one  of  the  family  of 
Cwm  Gloyne.  There  is  some  evidence  of  such  a  recognition  to  go 
to  the  jury  for  their  consideration  ;  and  this  would  be  a  ground  for 
a  venire  de  novo :  but,  passing  by  that  objection,  and  adverting  to 
the  memorandum  of  William  only,  the  question  is,  whether  that 
memorandum  destroys  the  effect  of  his  recognition,  and  renders  it 
wholly  inadmissible  in  evidence,  as  the  Lord  Chief  Justice  and  the 
Judges  of  the  Common  Pleas  have  decided. 

The  ground  of  that  decision  appears  to  have  been,  that  the 
memorandum  bore  upon  the  face  of  it,  a  sort  of  certificate  that 
the  statement  in  the  pedigree  was  merely  secondary  evidence  of 
existing  originals  from  which  it  was  compiled,  and  that  the  absence 
of  those  originals  was  not  accounted  for ;  and  that  if  any  part  of 
the  pedigree  was  derived  from  legitimate  sources,  viz.  personal 
knowledge  or  family  tradition,  it  did  not  appear  distinctly  which 
was  such  part,  and  therefore  the  whole  was  inadmissible.  We 
think  this  view  of  the  case  is  not  correct. 

A  pedigree,  whether  in  the  shape  of  a  genealogical  tree  or  map, 
or  contained  in  a  book  or  mural  or  monumental  inscription,  if 
recognised  by  a  deceased  member  of  the  same  family,  is  admissible, 
however  early  the  period  from  which  it  purports  to  have  been 
deduced.  On  what  ground  is  this  admitted  ?  It  may  be,  because 
(1)  34  R.  K.  38  (2  Buss.  &  My.  147). 
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the  simple  act  of  recognition  of  the  document  and   consequent 

acknowledgment  of  the  relationship  stated  in  it  by  a  member  of 

the  family,  is  some  evidence  of  that  relationship  from  whatever 

sources  his  information  may  have  been  derived ;  because  he  was 

likely,  from  his  ^situation,  both  to  inquire  into  the  truth  of  such       [  *o26  ] 

matters,  and  from  his  means  of  knowledge  to  ascertain  it.     The 

opinion  of  Lord  Cottbnham  in  Slaney  v.  Wade  (i),  as  well  as  that 

of  Lord  Brougham  in  Monkton  v.  The  Attorney-General,  are  in 

favour  of  this  view  of  the  case.    The  former  noble  and  learned 

Lord  held  that  a  copy  of  a  mural  inscription,  marked  and  adopted 

by  a  deceased  member  of  a  family,  was  evidence ;  apparently  not 

on  the  ground  of  its  being  good  secondary  evidence  in  that  case, 

but  generally,  because  it  was  adopted  and  described  by  him  as  the 

pedigree  of  his  family ;  and  Lord  Brougham,  in  the  latter  case, 

held  that  a  pedigree  was  evidence, — ^in  part  of  which  the  testator 

referred  to  a  will  for  his  authority,  in  part,  to  what  he  had  heard 

generally,  in  part,  to  what  he  had  heard  from  members  of  the 

family ;  and  his  Lordship  observes  that  a  declaration  may  refer  to 

what  a  party  knows  of  his  own  knowledge,  or,  as  is  much  more 

frequently  the  case,  to  what  he  has  heard  from  others  to  whom  he 

gave  credit ;  for  they  are  only  adduced  as  evidence  of  reputation 

in  the  family,  and  that  is  the  only  mode  in  which  tradition  in  a 

family  can  be  proved,  and  the  subject-matter  of  that  tradition  can 

be  perpetuated  in  testimony.     The  Yice-Chancellor  of  England 

seems  to  intimate  a  similar  opinion  in  Slaney  v.  Wade  (2).    Neither 

of  the  above-mentioned  cases,  however,  is  a  decisive  authority  in 

favour  of  this  position ;  because,  in  the  first  place,  the  document 

was  clearly  admissible  as  secondary  evidence,  the  original  being 

lost ;  in  the  latter,  the  parts  of  the  pedigree  which  appear  to  have 

been  copied  from  originals  or  introduced  upon  the  credit  of  general 

rumour,  were  separable  from  the  rest,  and  the  rest  of  the  document 

was  admissible  without  doubt.     But  the  dicta  of  both  the  noble  and 

learned  Lords,  and,  in  some  degree,  that  of  the  ^Yicb-Chancbllor,       [  *o27  ] 

give  great  countenance  to  the  opinion  that  the  recognition  of  a 

member  of  a  family  of  a  statement  of  relationship,  is  evidence  of 

the  truth  of  that  statement. 

If  this  be  a  correct  view  of  the  law,  the  pedigree  in  question  was 
admissible ;  because  it  was  certainly  acknowledged  by  W.  Lloyd  to 
be  correct. 

But  the  reason  why  a  pedigree,  when  made  or  recognised  by  a 
(1)  1  My.  &  Or.  355.  (2)  7  Sim.  611. 
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Davibb  member  of  a  family,  is  admissible,  may  be,  that  it  is  presumably 
LowMDis.  made  or  recognised  by  him  in  consequence  of  his  personal  know- 
ledge of  the  individuals  therein  stated  to  be  relations,  or  of 
information  received  by  him  from  some  deceased  member  of  what 
the  latter  knew  or  heard  from  other  members  who  lived  before  his 
time.  And,  if  so,  it  may  well  be  contended  that  if  the  facts  rebat 
that  presumption,  and  show  that  no  part  of  the  pedigree  was 
derived  from  proper  sources  of  information,  then  the  whole  of  it 
ought  to  be  rejected ;  and  so  also  if  there  be  some,  but  an  uncertain 
and  undefined,  part  derived  from  improper  sources.  But  where 
the  framer  speaks  of  individuals  whom  he  describes  as  living,  we 
think  the  reasonable  presumption  is,  that  he  knew  them  and  spoke 
of  his  own  personal  knowledge,  and  not  from  reference  to  registers, 
wills,  monumental  inscriptions,  and  family  records  or  history; 
and,  consequently,  to  that  extent  the  statements  in  the  pedigree 
are  derived  from  a  proper  source,  and  are  good  evidence  of  the 
relationship  of  those  persons. 

It  was  objected,  however,  on  the  part  of  the  defendant  in  error, 
that  supposing  the  pedigree,  or  some  part  of  it,  to  be  otherwise 
admissible,  it  was  rendered  inadmissible  by  having  been  written, 
or  assented  to,  post  litem  motam.  To  this  it  was  answered  that  the 
instrument  was  dated  by  William  Lloyd  in  1788,  and  that  there 
[  *628  ]  could  not  be  a  lis  mota  before  September,  1772,  when  *the  testator 
died  ;  that  an  instrument  must  be  presumed,  prima  facie,  to  have 
been  written  when  it  bears  date — for  which  the  case  of  Anderson  v. 
Weston  (i)  and  Smith  v.  Battens  (2)  were  cited  as  authorities  ;  at  all 
events,  that  such  was  the  rule  with  respect  to  instruments  dated 
thirty  years  ago  or  upwards,  the  custody  of  which  was  accounted 
for.  The  latter  argument  appears  to  be  well  founded,  and  as  this 
document  falls  within  that  description,  we  think  it  clear  that  the 
objection  of  lis  mota  does  not  apply  to  it,  so  far  as  it  rests  on  the 
admission  of  William  Lloyd. 

It  should  seem  also  that  the  acknowledgment  by  Thomas  Lloyd 
of  Gwm  Gloyne,  may  be  most  reasonably  inferred  to  have  been 
made  before  1772 ;  because  the  document  purports  to  have  been 
sent  to  him  in  the  year  1788,  and  it  is  most  likely  that  the 
indorsement  would  be  made  within  a  short  time  following. 

It  becomes  therefore  unnecessary  to  consider  whether  the  mere 
existence  of  those  facts  on  which  a  claim  is  grounded,  constitutes  a 

(1)  64  R.  K.  795  (6  Bing.  N.  C.  296;  (2)  1  Moo.  &  Bob.  341. 

8  Scott,  683). 


Tor..  LxivJ  1848.    EX.  CH.    6  MAN.  &  G.  528—629.  80/ 

Ks  tnota  within  the  true  meaning  of  that  term,  as  was  laid  down  Davibs 
by  my  brother  Aldbrson  in  the  ease  of  Walker  v.  The  Countess  of  lowndks. 
Beatu:hamp{i)f  or  whether  there  must  not  be,  not  merely  facts 
which  may  lead  to  a  dispute,  but  such  a  lis  jnota  or  suit,  or  contro- 
versy preparatory  to  a  suit  actually  commenced  or  dispute  arisen 
(in  the  language  of  Mr.  Justice  Lawrence  in  The  Berkeley  Peerage 
case  (2) ) ;  and  that  upon  the  same  question,  or  on  the  same  pedigree, 
or  subject-matter,  which  is  now  in  litigation.  This  is  a  question 
of  considerable  importance,  which  there  is  no  occasion  in  this  case 
to  discuss. 

We  are  therefore  of  opinion,  that  the  pedigree  was  admissible, 
at  all  events,  for  the  limited  purpose  of  showing  ♦the  connection  of       [  *^^^  3 
the  persons  therein  described  to  be  living.    As  it  has  been  rejected 

altogether,  there  must  be  a  venire  de  novo. 

Venire  de  novo. 


filCHARD  HENRY  TOLSON  v.  WILLIAM  KATE.         i843. 

Jan,  24. 

(In  Error.)  ^fayih, 

(6  Man.  &  G.  536—590 ;  S.  C.  7  Scott,  N.  R.  222.)  [  536  ] 

Writ  of  error  upon  the  judgment  of  the  Court  of  Common  Pleas  (3) 
quashed  in  the  Exchequer  Chamber,  on  the  ground  that,  inasmuch  as  certain 
issues  of  fact  raised  by  other  pleas  were  undisposed  of,  the  judgment  was  to 
be  considered  as  incomplete,  and  the  writ  of  error  as  prematurely  brought. 

This  was  a  writ  of  error,   brought  upon   a  judgment   for  the 
defendant  in  an  action  ot  formedon  in  the  descender  (4). 

[The  Court  of  Common  Pleas  upon  the  argument  of  the 
defendant's  general  demurrers  to  certain  of  the  demandant's 
replications  gave  judgment]  for  the  defendant — holding  that  the  [oil] 
twenty  years  within  which  a  formedon  in  the  descender  must 
be  brought,  under  the  statute  21  Jac.  I.  c.  16,  s.  1,  begin  to  run 
when  the  title  descends  to  the  first  heir  in  tail ;  and  that  there  is 
no  distinction  between  the  heir  of  a  tenant  in  fee  taking  by  descent 
and  the  heir  of  a  tenant  in  tail. 

[Upon  this  judgment  error  was  brought  in  the  Exchequer 
Chamber.] 

(1)  6  Car.  &  P.  552.  are  set  out  at  great  length,  but  it  is 

(2)  14  B.  B.  782  (4  Camp.  401).  thought  they  may  be  advantageously 

(3)  23  B.  B.  615  (3  Brod.  &  B.  217).  omitted  in  this  place,    and  only  so 

(4)  The  facts  are  set  out  fully  much  of  the  report  is  printed  as  shows 
in  the  report  of  the  case  in  the  the  grotinds  upon  which  the  writ  of 
Common  Pleas,  23  B.  B.  615  (3  Brod.  error  was  quashed  and  the  judgment 
&  B.  217).     In  the  report  in  6  Man.  below  afiirmed. — J.  G.  P. 

&  G.  the  proceedings  and  arguments 
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ToLsoK  Manning,  Serjt.  (with  whom  was  .Scott)  lor  ^e  plainti£F  in 

Kaye.       ©ri^or-     ♦     *     * 

[549] 

[  674  ]  Erie  (with  whom  was  C arrow),  for  the  defendant.     ♦     ♦     * 

[  588  ]  Manning,  Serjt.  [in  the  course  of  his  reply]  snggested  that, 

inasmuch  as  the  issues  in  fact  remained  untried,  the  judgment  of 
the  Court  below  ''  that  the  demandant  take  nothing  by  his  writ, 
but  that  he  be  in  mercy  &c.,  and  that  the  defendant  do  go  thereof 
without  day  &c.,*'  was  premature,  and  ought  therefore  to  be 
reversed. 

(Pares,  B.  :  Has  not  the  demandant  improperly  sued  out  his 
writ  of  error  in  this  imperfect  state  of  the  record?) 

The  demandant  was  clearly  entitled  to  his  writ  of  error  upon  the 
judgment  as  entered.  Should  the  circumstance  of  there  being 
other  issues  for  trial,  render  it  incumbent  on  the  defendant  to 
remain  in  Court  for  the  purpose  of  trying  those  immaterial  issues, 
and  disentitle  him  to  have  judgment  quod  eat  inde  situ  die,  the 
judgment  would  be  erroneous,  and  ought,  for  that  cause,  to  be 
reversed. 

Erie,  contra  : 

The  judgment  is  correct  in  point  of  form.  In  Robins  v. 
Crutchley  (i),  in  dower,  the  defendants  pleaded  ne  ungues  accoupU 
and  ne  unques  seisie  que  dower.  There  was  an  issue  in  fact,  and 
an  issue  in  law ;  and  the  defendant  having  succeeded  upon  the 
[  589  J  demurrer,  *the  judgment  was  that  the  plaintiff  should  take  nothing 
by  his  writ,  but  that  he  should  be  in  mercy  &c.,  without  noticing 
the  issue  of  fact.  He  also  referred  to  Haxckey  v.  Borwick  (2),  and 
Powell  V.  Sonnett  (3). 

Lord  Denman,  Ch.  J. : 

As  the  argument  has  proceeded  on  both  sides  without  any 
reference  to  this  point,  it  ought  not  now  to  be  started.  If  there  are 
any  authorities  to  be  cited  either  way,  they  may  be  handed  up, 
and  we  will  look  at  them. 

Cur.  adv.  vult. 

(1)  2  Wils.  118.  465). 

(2)  1  Y.  &  J.  376.  And  see  CooA:  v.  (3)  1  Bligh,  N.  S.  555 ;  1  Dow. 
Caldecott,  4  Car.  &  P.  315  ;    Drewett  v.       56. 

Sheard,  48  R.   R.  797   (7   Car.  &  P. 
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Lto&D  Denman,  Ch.  J.  now  said  :  Tolsok 

In  the  case  of  Tolson  v.  Kaye,  which  was  argued  before  us  at  our  Katb. 
last  sitting,  we  are  of  opinion  that  the  judgment  of  the  Court  of  ^^^^  24. 
Common  Fleas  must  stand  ;  and  we  found  that  opinion  upon  the 
Statute  of  Fines,  4  Hen.  VII.  c.  24,  the  authority  of  Stowel  v.  Lord 
Zouch  (i),  and  the  Statute  of  Limitations,  21  Jac.  I.  c.  16.  It  is 
unnecessary  to  say  more.  Probably  some  application  may  be  made 
to  the  Court  below  touching  the  state  of  the  record.  "We  give  our 
opinion  only. 

Pabkb,  B.  : 

We  cannot  give  any  judgment,  as  the  record  is  incomplete. 

On  a  subsequent  day  Manning,  Serjt.  stated  that  a  difficulty  was       May  15. 
felt  at  the  office  as  to  what  really  was  the  decision  of  the  Court. 

Parks,  B.  : 

There  could  be  no  final  judgment  in  the  Court  below  until  all 
the  issues  were  disposed  of.  What  we  did  was,  to  quash  the 
writ  of  error. 

Manning^  Serjt. :  [  590  ] 

To  quash  the  writ  would  be  a  fearful  thing  for  the  demandant ; 
he  is  too  late  to  bring  a  second  writ  of  error  in  this  Court. 

Fabke,  B.  : 

Twenty  years  having  elapsed,  it  is  too  late  to  sue  out  a  second 
writ  of  error.  Upon  the  record  now  before  us  we  can  give  no 
judgment. 

ErU ; 
With  a  view  of  making  a  marketable  title,  it  is  desirable  that 
the  case  should  be  definitely  disposed  of  in  some  way. 

Parke,  B.  : 

I  am  not  clear  that  this  is  the  proper  Court  in  which  to  move 
to  quash  the  writ.  Ought  not  the  application  to  be  made  to  the 
Court  below? 

Manning,  Serjt. : 
The  only  Courts  which  can  exercise  any  controul  or  jurisdiction 

(1)  Plowd.  374. 
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T0L80V       over  a  writ  of  error,  are,  the  Court  of  Chancery,  out  of  which  the 
Katb.       writ  emanates,  and  the  Court  of  Error,  into  which  it  is  returnable  ; 
which  latter  Court  is  seised  of  the  cause  as  soon  as  the  writ  of 
error  is  returned  there. 

Pabke,  6.  said : 
We  quash  the  writ  of  error. 


[593] 


18*3.  STAETUP  AND  Another  v.  MACDONALD(l). 

June  19,  ^   ' 


(In  Error.) 
(6  Man.  &  G.  593—629 ;  S.  C.  7  Scott,  N.  R.  269;  12  L.  J.  C.  P.  477.) 

The  defendant  contracted  to  buy  of  the  plaintiffs  ten  tuns  of  linseed  oil, 
at  a  certain  price,  **  to  be  free  delivered  by  the  plaintiffs  to  the  defendant 
within  the  last  fourteen  days  of  March,  and  paid  for  at  the  expiration  of 
that  time  in  cash.''  In  assumpsit  for  not  receiving  the  oil  pursuant  to  the 
contract,  the  declaration  stated,  that,  although  the  plaintiffs,  "  within  the 
last  fourteen  days  of  March,  1838,  to  wit,  on  the  Slst  of  March,  1838,  were 
ready  and  willing,  and  then  tendered  and  offered  to  deliver  to  the  defendant 
the  said  oil,  and  then  requested  the  defendant  to  accept  the  same"  &c> 
yet  the  defendant  refused  to  accept  or  pay. 

The  defendant  pleaded — first,  that  the  tender  was  made  on  the  last  of 
the  said  fourteen  days,  at  a  late  time  of  that  day,  to  wit,  at  nine  o'clock  in 
the  night  time  of  that  day,  the  same  time  being,  by  reason  of  such  latent 
thereof,  an  imreasonable  and  improper  time  in  that  behalf,  for  the  tender 
and  delivery  of  the  said  oil ;  and  that  the  plaintiffs  were  not  iintil  a  late, 
and  for  the  delivery  to  and  acceptance  by  the  defendant  of  the  said  oil  an 
unreasonable  and  improper,  time  of  the  last-mentioned  day,  to  wit,  the 
hour  aforesaid,  ready  and  willing  to  deliver  the  said  oil  to  the  defendant, 
modo  et  forma — secondly,  a  traverse  of  the  averment  that  the  plaintiffs 
were  ready  and  willing  to  deliver. 

The  plaintiffs  replied  de  injurid  to  the  first  plea,  and  joined  issue  on  the 
second. 

By  a  special  verdict,  it  was  found  ''that  the  plaintiffs,  on  the  Slst  of 
March,  at  half-past  eight  in  the  night  of  the  said  day  (being  a  Satiuday). 
did  tender  and  offer  to  deliver  the  oil  to  the  defendant;  that,  from  the  said 
hour  when  the  oil  was  so  tendered  and  offered  to  the  defendant,  there  was 
full  and  sufficient  time  before  twelve  o'clock  of  the  said  31st  of  March,  for 
the  plaintiffs  to  deliver  and  for  the  defendant  to  examine  and  weigh  and  to 
receive  into  his  possession,  the  whole  of  the  oil ;  that,  at  the  time  when  the 
said  oil  was  so  tendered  and  offered,  the  defendant  refused  to  receive  the 
same,  alleging  that  the  hour  of  the  said  tender  was  a  late,  and,  by  reason 
thereof,  an  unreasonable  hour  in  that  behalf."  The  jury  also  found, 
**  that  the  said  hour  of  half-past  eight  of  the  night  of  Saturday,  the  31st  of 

(1)  It  seems  that  the  rule  in  this  tender  of  delivery  may  be  treated  as 

case  is  now  altered  by  the  Sale  of  ineffectual  unless  made  at  a  reasonable 

Goods  Act,  1893  (56  &  57  Vict.  c.  71),  hour.    What  is  a  reasonable  hour  is  a 

which  enacts  in  s,  29  (4),  **  Demand  or  question  of  fact." — J.  G.  P. 
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^arch,  when  the  said  oil  was  so  tendered  and  offered  to  be  delivered  to  the      Stabtup 
defendant  as  first  aforesaid,  was  a  late,  and,  by  reason  of  its  lateness,  an  v. 

xinreaaonable  and  improper  time  of  that  day  for  the  tender  and  delivery  of  Macdonald. 
the  said  oil ;  and  that  ihe  plaintiffs  did  not  tender  or  offer,  nor  were  they 
ready  to  deliver  the  said  oil,  to  the  defendant  until  a  late,  and  for  the 
delivery  to,  and  acceptance  by  the  defendant  of,  the  said  oil,  an  unreason- 
able and  improper  time  of  the  last-mentioned  day,  namely,  the  said  hour 

of  half -past  eight  in  the  night :  " 

Held  (dissentiente  Lord  Dekman),  that  the  tender  having  been  made  to 

the  defendant  at  an  hour  which  left  time  enough  for  completing  the 

delivery  before  twelve  o'clock  of  the  night  of  the  31st  of  March,  was 

sufficient. 

Secus,  if  by  reason  of  ihe  lateness  of  the  hour,  the  defendant  had  left  his 

warehouse  before  the  oil  arrived. 

Assumpsit  for  not  accepting  certain  oil. 

The  declaration  stated  that,  on  the  20th  of  October,  1887,  the 
defendant  bought  of  the  plaintiffs,  and  the  ^plaintiffs  then  sold  to       [  *^94  ] 
the  defendant,  a  large  quantity,  to  wit,  ten  tuns  of  merchantable 
linseed  oil,  at  the  rate  or  price  of  81^.  6d.  for  each  and  every  cwt. 
thereof,  usual  allowances,  to  be  free  delivered  by  the  plaintiffs  to 
the  defendant  within  the  last  fourteen  days  of  March,  1888,  and 
paid  for  at  the  expiration  of  that  time  in  cash,  deducting  2^  per 
cent,  discount ;  that  thereupon,  in  consideration  thereof,  and  that 
the  plaintiffs,  at  the  request  of  the  defendant,  had  then  promised 
the  defendant  to  deliver  the  said  linseed  oil  to  him  the  defendant  at 
the  time  and  in  manner  aforesaid,  he  the  defendant  then  promised 
the  plaintiffs  to  accept  the  said  linseed  oil  of  and  from  the  plaintiffs, 
and  to  pay  them  for  the  same  at  the  time  and  rate  aforesaid ;  and 
although  the  plaintiffs  afterwards,  and  within  the  last  fourteen  days 
of  March,  1888,  to  wit,  on  the  81st  of  March,  1888,  aforesaid,  were 
ready  and  willing,  and  then  tendered  and  offered,  to  deliver  to  the 
defendant  the  said  ten  tuns  of  merchantable  linseed  oil,  and  then 
requested  the  defendant  to  accept  the  same ;  and  although  the  price 
for  the  said  ten  tuns  of  linseed  oil,  at  the  rate  in  that  behalf  afore- 
said, amounted  in  the  whole  to  a  large  sum  of  money,  to  wit,  the 
sum  of  8152.,  and  the  said  time  for  payment  for  the  said  linseed  oil 
had  long  elapsed ;  yet  the  defendant  did  not  nor  would,  at  the  said 
time  when  he  was  so  requested  as  aforesaid,  or  at  any  time  before 
or  afterwards,  accept  the  said  linseed  oil  of  or  from  the  plaintiffs,  or 
any  part  thereof,  and  had  not,  although  often  requested  so  to  do, 
paid  them  for  the  same,  or  any  part  thereof,  but  had  wholly 
neglected  and  refused  so  to  do :  by  reason  whereof  the  plaintiffs  had 
lost  and  been  deprived  of  divers  great  gains  and  profits  which  *they      [  "595  ] 
might  and  would  have  derived  from  the  said  sale  of  the  said  linseed 
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Startup     oil,  and  had  also  suffered  divers  great  losses  from  the  decreased 
Macdonald.  value  of  the  same :  whereupon  they  said  that  they  were  injured,  &c. 
The  defendant  pleaded — first,  that  the  tender  by  the  plaintiffs, 
and  their  offer  to  deliver  to  the  defendant  the  said  ten  tuns  ol 
linseed  oil  in  the  declaration  respectively  mentioned,  and  the  said 
request  by  the  plaintiffs  to  the  defendant  to  accept  the  same,  were, 
and  each  of  them  was  respectively,  made  on  the  last  of  the  said  last 
fourteen  days  of  March,  1888,  at  a  late  time  of  that  day,  to  wit,  at 
nine  o'clock  in  the  night  time  of  that  day,  the  same  time  being,  by 
reason  of  such  lateness  thereof,  an  unreasonable  and  improper  time 
in  that  behalf  for  the  said  tender  and  delivery  of  the  said  oil ;  and 
that  the  plaintiffs  were  not,  until  a  late,  and  for  the  delivery  to  and 
acceptance  by  the  defendant  of  the  said  oil  an  unreasonable  and 
improper,  time  of  the  last-mentioned  day,  to  wit,  the  hour  aforesaid, 
ready  and  willing  to  deliver  the  said  oil  to  the  defendant,  mod<}  et 
formd:  verification. 

Second  plea,  that  the  plaintiffs  were  not  ready  and  willing,  nor 
did  they,  within  the  last  fourteen  days  of  March,  tender  and  offer, 
to  deliver  to  the  defendant  the  said  linseed  oil,  modo  et  formd  : 
concluding  to  the  country. 
Third  plea,  non  assumpsit. 

The  plaintiffs  replied  de  injuria  to  the  first  plea,  and  joined  issue 
on  the  second  and  third. 

After  argument  and  judgment  for  the  defendant  on  the  finding  of 
the  jury  upon  these  issues  (i),  the  parties  agreed  that  the  finding 
should  be  turned  into  a   special  verdict.    By  this  it  was   found, 
"  that  the  plaintiffs,  on  the  31st  of  March,  1838,  at  the  hour  of 
half-past  eight  in  the  night  of  the  said  day,  the  said  31st  of  March 
being  a  Saturday,  did  tender  and  offer  to  deliver  to  the  defendant 
[  *o96  ]       *in  the  city  of  London  the  ten  tuns  of  oil  in   the  declaration 
mentioned ;  that,  from  the  said  hour  when  the  said  ten  tuns  of  oil 
were  so  tendered  and  offered  to  the  defendant,  there  was  full  and 
sufficient  time  before  twelve  o'clock  of  the  said  81st  of  March  for 
the  plaintiffs  to  deliver  and  for  the  defendant  to  examine  and  weigh 
and  to  receive  into  his  possession  the  whole  of  the  said  ten  tuns  of 
oil ;   that,  at  the  said  time  when  the  said  oil  was  so  tendered  and 
offered  by  the  plaintiffs  to  the  defendant,  he  the  defendant  refused 
to  receive  the  same,  alleging  that  the  said  hour  of  the  said  tender 
was  a  late,  and,  by  reason  thereof,  an  unreasonable  hour  in  that 
behalf;    that  thereupon  the  plaintiffis  kept  the  said  oil  in  their 
(1)  See  2  Man.  &  G.  395 ;  2  Scott,  N.  B.  485. 
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possession  from  the  said  time  when  the  same  was  so  tendered  and  Stahtup 
offered  until  the  hour  of  seven  o'clock  in  the  morning  of  Monday,  macdoxald. 
the  2nd  of  April,  in  the  year  aforesaid,  and  at  the  said  hour  of  seven 
o'clock  on  Monday,  the  2nd  of  April,  the  same  being  the  first 
proper  and  reasonable  hour  in  that  behalf  after  the  said  oil  had 
been  so  refused  by  the  defendant,  they  the  plaintiffs  again  tendered 
and  offered  to  deliver  the  said  oil  to  the  defendant  in  London  afore- 
said, and  that  the  defendant  then  refused  to  accept  the  same ;  that 
the  said  hour  of  half-past  eight  of  the  night  of  Saturday,  the  81st 
of  March,  when  the  said  oil  was  so  tendered  and  offered  to  be 
delivered  to  the  defendant  as  first  aforesaid,  was  a  late,  and,  by 
reason  of  its  lateness,  an  unreasonable  and  improper,  time  of  that 
day  for  the  tender  and  delivery  of  the  said  oil;  and  that  the 
plaintiffs  did  not  tender  or  offer,  nor  were  they  ready  to  deliver,  the 
said  oil,  to  the  defendant  until  a  late,  and  for  the  delivery  to  and 
acceptance  by  the  defendant  of  the  said  oil  an  unreasonable  and 
improj>er  time  of  the  said  last-mentioned  day,  namely,  the  said  hour 
of  half -past  eight  in  the  night."     But,  whether,  &c. 

Judgment  having  been  entered  for  the  defendant,  on  this  special 
verdict,  in  the  Court  of  Common  Pleas,  a  writ  of  *error  was  brought,  [  •697  ] 
and  argued  in  the  Exchequer  Chamber  on  the  15th  of  February  and 
29th  of  November,  1842,  the  Judges  present  on  the  first  occasion 
being  Lord  Denman,  Ch.  J.,  Parke,  B.,  Patteson,  J.,  Gurney,  B., 
and  Bolfe,  B. ;  and  on  the  second,  Lord  Denman,  Ch.  J.,  Lord 
Abinger,  C.  B.,  Parke,  B.,  Alderson,  B.,  Williams,  J.,  and  Rolfe,  B. 

Cleasby,  for  the  plaintiffs  : 

The  special  verdict  contains  no  finding  as  to  the  usage  of  the 
trade,  but  a  mere  expression  of  opinion  on  the  part  of  the  jury 
that  the  tender  was,  by  reason  of  the  lateness  of  the  hour  at  which 
it  was  made,  an  unreasonable  one. 

(Pabke,  B.  :  It  does  not  appear  upon  what  precise  ground  the 
jury  find  that  the  time  was  unreasonable  and  improper. 

Lord  Denman,  Ch.  J. :  Can  the  tender  be  said  to  have  been 
insuflScient,  when  the  jury  find  that  there  was  full  and  sufficient 
time  before  twelve  o'clock  at  night  of  the  last  day  named  in  the 
contract,  for  the  plaintiffs  to  deliver,  and  for  the  defendant  to 
examine  and  weigh  and  receive  into  his  possession,  the  whole 
of  the  oil?) 
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Startup     The  jury  find  that  the  hour  of  the  tender  was  late;  and  they 
Macdonald.  choose  to  infer  that  it  was  unreasonable  and  improper. 

(Parkb,  B.  :  In  Shepp.  Touchs.  878,  it  is  said  that,  "  If  the 
condition  be,  to  come  at  a  day  to  such  a  place  to  do  a  thing  (i),  and 
the  thing  cannot  be  done  without  the  concurrence  of  the  other 
party ;  in  this  case  the  obligor  must  stay  until  the  very  last  instant 
of  the  day  for  his  coming  ;  and  it  seems  also  he  must  stay  at  the 
place  all  the  day  long.    If  the  condition  be,  to  pay  a  rent  at 
Michaelmas,  or  within  twenty  days  after,  the  obligation  is  not 
forfeited  before  the  twenty  days  be  past.    If  one  be  to  do  a  thing 
on  a  day  certain,  he  may  do  it  any  part  of  the  day  whilst  the  light 
doth  last ;  and,  if  the  condition  be  to  do  a  thing  by  or  before  a 
day,  it  may  be  done  the  last  instant  of  the  day  before,  and  it  is 
sufficient.") 

[698]  Unless  the  plaintiffs  were  entitled  to  maintain  this  action,  they 
would  be  liable  to  an  action  for  not  delivering  the  oil.  Bat  could 
such  an  action  be  maintained  ? 

(Lord  Denman,  Ch.  J. :  In  the  Court  below  the  Lord  Chief 
Justice  appears  to  have  put  the  unreasonableness  of  the  tender,  on 
the  ground  of  there  being  no  person  ready  to  receive  the  oil  at  the 
warehouse.) 

The  real  question  is,  whether  the  buyer  could  have  received  the 
goods  within  the  period  stipulated  by  the  contract :  if  he  could,  the 
tender  is  sufficient. 

(Parke,  B.  :  The  question  is,  what  is  the  common-law  duty  of  the 
vendors  under  such  a  contract,  without  reference  to  any  usage 
of  trade.  In  Comyns's  Digest,  Temps  (D),  (E),  (F),  it  is  laid  down: 
''  What  shall  be  reasonable  time,  the  justices  are  to  determine." 
''  Summons  in  a  real  action  ought  not  to  be  after  the  setting  of  the 
sun  :  nor  a  demand  of  rent."  ''But  an  arbitrament  made  in  the 
night  is  good :  so,  livery  of  seisin  upon  a  feoffment.") 

In  Leigh  v.  Pater8(m{2),  where  the  contract  was  for  a  certain 

quantity  of  tallow,  "to  be  delivered  in  all  December, Dallas,  Ch.  J. 

said:  "The  defendant  had  a  right  to  deliver  the  tallow  at  any 

time  before  twelve  at  night  on  the  81st  of  December ;  he  had  all 

that  month  to  deliver  it  in,  and  the  plaintiff  was  bound  to  receive 

(1)  Mr.  Preston    adds,    ''and  the  (2)  20  E.  E.  562  (8  Tiunt  640;  2 

hour  be  not  fixed.*'  Moore,  588). 
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the  tallow  at  any  moment  until  after  the  81st."    It  is  true  that      Startup 
is  a  mere  dictum ;  but  it  sufficiently  shows  the  impression  of  the  macdonald. 
Court.     Greaves  v.  Ashlin  (i)  has  no  bearing  whatever  upon  the 
present  case.     There,  no  time  was  stipulated  for  the  delivery 
of  the  oats.    Here,  the  only  question  is,  whether  the  tender  was 
capable  of  being  acted  upon.     The  jury  have  found  that  a  bond 
fide  tender  was  made  at  such  a  time  that  the  defendant  might  have 
examined,  weighed,  and  received  the  whole  into  his  possession 
before  twelve  o'clock  at  night  on  the  last  of  the  fourteen  days. 
They  have  therefore  virtually  *found  that  the  plaintiflfs  performed       [  •Boa  ] 
their  contract ;  and  that  the  defendant  broke  the  contract  on  his 
part  by  refusing  to  receive  the  oil. 

5.  Martin  (with  whom  was  WiUef^  for  the  defendant : 

The  question  is,  whether  there  has  been  such  a  performance 
of  the  condition  precedent  on  the  plaintiffs'  part  as  to  cast  upon  the 
defendant  a  duty  to  receive  the  goods.  A  party  who  seeks  to 
enforce  a  contract  makes  the  performance  of  his  part  of  it  a  condi- 
tion precedent.  In  a  note  to  Peeters  v.  Opie  (2),  the  principle  is 
stated  to  be,  that,  ''where  the  plaintiff  himself  is  to  do  an  act 
to  entitle  himself  to  the  action,  he  must  either  show  the  act  done, 
or,  if  it  be  not  done,  at  least  that  he  has  performed  every  thing 
that  was  in  his  power  to  do ;  "  citing  Lancashire  v.  KeUingworth  (3). 
The  same  doctrine  is  laid  down  in  Pickford  v.  The  Grand  Junction 
Railway  Company  (4).  If  a  tender  of  the  oil  at  any  time  that 
would  have  enabled  the  delivery  of  the  whole  before  twelve  o'clock 
at  night  on  the  last  of  the  fourteen  days  mentioned  in  the  contract, 
would  have  been  a  legal  tender,  it  would  equally  have  been  so 
if  made  at  any  hour  of  the  night  of  any  one  of  those  fourteen  days, 
or  if  made  in  the  street  or  on  the  highway ;  and  this  absurdity 
must  result  unless  the  law  imports  into  the  contract  a  delivery  at 
a  reasonable  and  convenient  time  and  place.  In  Ellis  v.  Thomp- 
son  (5),  the  proprietor  of  a  lead  mine  called  the  Bog  Mine,  situate 
near  Shrewsbury,  sold  to  B.,  a  lead  merchant  in  London,  by  a 
written  contract,  ''  200  tons  of  Bog  Mine  lead,  at  22Z.  per  ton, 
deliverable  in  the  river  Thames."  The  broker  stated  at  the  time, 
in  answer  to  a  question  by  B.,  that  the  lead  was  ready  for  ship- 
ment.   A  few  days  afterwards  B.  applied  to  the  ^broker  to  know       [  *600  ] 

(1)  14  E.  E.  771  (3  Camp.  426).  (4)  58  K.  E.  742  (8  M.  &  W.  372). 

(2)  2  Wms.  Saund.  352.  (5)  49  E.  E.  679  (3  M.  &  W.  445). 

(3)  1  ComynB*8  Eep.  116. 
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Stabtup      whether  A.  would  allow  the  freight  or  inBurance  from  Gloacester 
Macdonald.   ^^  Liverpool,  to  which  A.  agreed,  but  B.  subsequently  required  the 
lead  to  be  delivered  in  London.     It  appeared  that  Gloucester  and 
Liverpool  were  the  usual  ports  of  shipment  for  London ;  but  the 
Bog  Mine  lead  was  first  brought  by  barges  down  the  Severn  from 
Shrewsbury  to  Gloucester.     The  lead  was  delayed  a  considerable 
time  in  this  part  of  its  transit  by  the  lowness  of  the  water ;  and 
when  it  arrived  in  London,  B.  refused  to  receive  it,  the  price  having 
fallen  considerably.     In  an  action  by  A.  against  B.  for  not  accepting 
the  lead,  B.  pleaded  that  the  plaintiff  was  not  ready  to  deliver  it 
within  a  reasonable  time ;  on  which  issue  was  joined.     The  broker 
stated  (in  addition  to  the  above  facts)  that  he  had  understood  from 
A.  that  the  lead  was  at  Shrewsbury.     The  learned  Judge  stated  to 
the  jury  that  it  might  be  taken  for  granted  that  the  understanding 
of  the  parties  was,   that  the   lead  was   ready   for  shipment   at 
Gloucester  or  Liverpool;  that  this  was  confirmed  by  the  defen- 
dant's application  as  to  the  freight  and  insurance  (i) ;  and  that,  if 
they  thought  it  ought  to  have  arrived  in  a  shorter  time,  if  ready  for 
shipment  at  Gloucester  or  Liverpool,  the  defendant  was  entitled  to 
a  verdict.     Upon  a  motion  for  a  new  trial,  it  was  held,  that  the  parol 
representation  that  the  lead  was  ready  for  shipment,  was  admissible, 
not  to  vary  the  written  contract,  but  as  one  of  the  data  from  which 
the  reasonableness  of  the  time  was  to  be  determined  ;  and  that  the 
direction  of  the  learned  Judge  was  warranted  by  the  evidence. 
**  The  question,"  said  Lord  Abinger,  *'  of  reasonable  or  not  reason- 
able time  is  collateral  to  the  contract.    If  the  contract  itself  had 
disclosed  any  thing  about  time,  it  might  have  explained  all  the 
[  *60i  ]       circumstances  :  or,  if  the  contract  had  contained  any  ^specification 
of  the  particulars  from  which  the  time  could  necessarily  be  inferred, 
in  like  manner  it  would  exclude  all  parol   communication   that 
could  alter  such  necessary  inference.    But,  where  the  contract  is 
entirely  silent,  how  are  you  to  judge  of  the  reasonableness  of  the 
time,  if  you  are  to  exclude  all  evidence  whatever  by  which  it  is  to 
be  computed  ?    Suppose  a  man  contracts  to  sell  certain  goods,  and 
the  parties  agree  that  the  goods  shall  be  conveyed  to  London,  and 
nothing  is  said  about  the  time  of  delivery,  would  it  not  be  essential 
to  ascertain  what  the  parties  were  contracting  about,  and  whether 
any  thing  was  said  at  the  time,  and  whether,  the  reasonable  time 
not  being  shown  by  the  contract  itself,  you  could  derive  it  from 

(1)  If  the  lead  had  already  reached  either  port,  the  application  would  not 
have  been  in  the  altemative. 
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other   sources?    Therefore,  in  every  contract  of  this  sort,  the     staktup 

circumstances  from  which  the  reasonableness   of  the  time  is  to  Hacoonald. 

be   inferred,  must  be  collected  from  the  parol  evidence."    And 

Aldbbson,  B.,  said :  "  There  is  no  specification  in  the  contract  as 

to  the  time  when  the  delivery  is  to  take  place,  and  therefore  the 

law   would   imply  that  the  delivery  should  take  place  within  a 

reasonable  time ;  and  it  is  a  question  for  the  jury  at  the  trial, — and 

this  was  the  question  put  to  them, — how  the  reasonable  time, 

which  is  an  implied  part  of  the  contract,  is  to  be  ascertained  ?    It 

seems  to  me  the  correct  mode  of  ascertaining  what  reasonable  time 

in  such  a  case  as  this,  is,  by  placing  the  Court  and  jury  in  the 

same  situation  as  the  contracting  parties  themselves  were  in  at  the 

time  they  made  the  contract:  that  is  to  say,  by  placing  before 

the  jury  all  those  circumstances  which  were  known  to  both  parties 

at  the  time  the  contract  was  made,  and  under  which  the  contract 

itself  took  place.    By  so  doing,  you  enable  the  Court  and  jury  to 

form  a  safer  conclusion  as  to  what  is  the  reasonable  time,  which 

the  law  implies,  and  within  which  the  contract  is  to  be  performed." 

In  Greaves  v.  Ashlin,  which  was  an  action  for  not  delivering  certain 

oats  according  to  contract,  the  seller  ^having  re-sold  them  because         *602  ] 

the  purchaser  neglected  to  fetch  them  away,  Lord  Ellbnbobouoh 

said :  "  If  the  buyer  does  not  carry  away  the  goods  bought  within 

a  reasonable  time,  the  seller  may  charge  him  warehouse  room,  or 

he  may  bring  an  action  for  not  removing  them,  should  he  be 

prejudiced  by  the  delay.    But  the  buyer's  neglect  does  not  entitle 

the  seller  to  put  an  end  to  the  contract.    When  a  farmer  sets  out 

his  tithes,  and  gives  the  parson  notice  to  take  them  away,  he  may 

bring  his  action  if  the  latter  does  not  do  so  within  a  reasonable 

time ;  but  the  parson's  neglect  does  not  revest  in  the  farmer  the 

property  in  the  articles  set  out." 

(Parke,  B.  :  In  the  case  of  a  bill  of  exchange,  the  acceptor  has 
the  whole  of  the  last  day  until  twelve  o'clock  at  night,  to  pay  it.) 

In  Wilkins  v.  Jadis  (i)  a  presentment  at  the  house  where  the  bill 
was  made  payable,  at  eight  o'clock  in  the  evening,  the  house  being 
shut  up,  and  no  person  there  to  pay  the  bill,  was  held  sufficient. 
Lord  Tenterden  there  takes  a  distinction  between  the  case  of  a  bill 
made  payable  at  the  banking-house,  and  one  accepted  generally. 
''As  to  bankers,"  he  says,  ''it  is  established,  with  reference  to  a 

(1)  36  R.  E.  540  (2  B.  &  Ad.  188;  1  Moo.  &  Rob.  41). 
R.R. — VOL.  LXIV.  52 
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Startup  well-known  rale  of  trade,  that  a  presentment  out  of  the  boors  of 
Macdonalo.  business  is  not  sufficient ;  but,  in  other  cases,  the  role  of  law  is 
that  the  bill  must  be  presented  at  a  reasonable  hour.  A  present- 
ment at  twelve  o'clock  at  night,  when  a  person  has  retired  to  rest, 
would  be  unreasonable;  but  I  cannot  say  that  a  presentment 
between  seven  and  eight  in  the  evening  is  not  a  presentment  at  a 
reasonable  time."  And  Pattbson,  J.,  said :  "  The  question  to  be 
considered  is,  whether  the  bill  was  presented  at  the  place  appointed 
within  a  reasonable  time,  not  whether  any  person  was  there  to 
r  608  ]  receive  it."  Parker  v.  Gordon  (i),  and  Barclay  v.  BaUey  (2)  ♦are  to 
the  same  effect.  In  Bac.  Abr.  Tender  (D),  it  is  said,  "Where 
money  is  to  be  paid,  or  goods  are  to  be  d^ivered,  at  a  place  certain, 
upon  or  before  a  day  certain,  the  tender  must  not  only  be  made 
upon  the  last  day  limited  for  the  payment  or  delivery,  but  it  must 
also  be  made  at  the  uttermost  convenient  time  of  that  day ;  for,  as 
one  party  has  until  the  uttermost  convenient  time  of  that  day,  to 
pay  the  money,  or  deliver  the  goods,  it  would  be  unreasonable  that 
the  other  should  be  obliged  to  attend  for  the  receiving  of  the  money 
or  goods  before  that  time.  But,  although  the  party  who  ought  to 
pay  the  money  or  deliver  the  goods  has  until  the  uttermost  con- 
venient time  of  the  last  day  limited  for  the  payment  or  delivery  to 
pay  the  money  or  deliver  the  goods,  a  tender  is  not  good  unless 
there  be,  after  it  is  made,  time  enough,  before  the  sun  sets,  to 
examine  and  tell  the  money,  or  to  examine  and  take  account  of  the 
goods :  for  if  a  man  should  be  compelled  to  receive  either  money  or 
goods  in  the  dark,  there  would  be  great  danger  of  his  being  imposed 
upon."  In  Sheppard's  Touchstone,  p.  185,  it  is  said :  "  When  a 
time  is  set,  in  certain,  for  the  payment  of  money  or  the  doing  of 
any  other  thing,  generally,  neither  agent  nor  patient  are  bound  to 
attend  any  other  time.  And  if  the  thing  be  to  be  done  on  a  day 
certain,  but  no  hour  of  the  day  is  set  down  wherein  the  same  shall 
be  done ;  in  this  case  they  must  attend  such  a  distance  of  time  before 
the  sunset  as  may  be  convenient  to  do  that  work  in ;  consequently 
the  last  part  of  the  day  is  the  time  to  attend  for  performing  con- 
ditions. So,  in  conditions  for  re-entry  for  non-payment  of  rent,  &e., 
the  rent  must  be  demanded  at  sunset  on  the  last  day:  Duppav. 
Mayo  "  (3).  In  Viner's  Abridgment,  Night,  the  following  cases  are 
[  '604  ]  put :  "  Debt  upon  an  obligation  conditioned  to  stand  to  *an  award,  so 
as  it  be  made  before  the  9th  day  of  October,  &c.,  and  it  was  made 

(1)  8  B.  R.  646  (7  East,  385 ;  3  T.  P.  (2)  11  E.  R.  787  (2  Camp.  627). 

Smith,  358).  (3)  I  Saund.  282. 
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tlie  8th  day  of  October,  at  ten  of  the  clock  in  the  night ;  and  ruled      Startup 
good;  for,  dies  naturalis  comprehends  the  day  and  night.     Cro.  macdokald. 
£1.  48,  in  case  of  Oreen  v.  Ardene,  cites  it  to  be  so  adjudged 
between  Franklin  and  Davies,  intratur  Mich.  12  &  18  Eliz.  Rot. 
ISSO,  B.  R."     "  If,  in  a  prcecipe  quod  reddat,  the  sheriff  summoned 
the  defendant  upon  the  land  in  the  night  time,  such  summons  is 
merely   void — ^per  Rhodes:   Le.   57  (i).      So,  in    a  forniedon    in 
remainder — Cro.  El.  42,  Green  v.  Ardene.*'     ''Livery  made  in  the 
night  by  virtue  of  a  letter  of  attorney  to  deliver  seisin,  was  said  per 
Fleetwood  to  have  been  adjudged  good :   Cro.  EI.  48,  Mich.  27  &  28 
Eliz.  B.  R.  in  case  of  Oreen  v.  Ardene.''    Hill  v.  Orange  {2) ^  and 
Wade's  case  (3),  show  that  sunset  is  the  legal  time  for  the  demand 
or  tender  of  rent,  to  take  advantage  of  a  condition  of  re-entry,  or  to 
save  a  forfeiture.    And  the  case  of  Tinckler  v.  Prenti<;e  (4)  applies 
the  same  doctrine  to  contracts.    There  is  no  warrant  for  the  dictum 
in  Leigh  v.  Paterson  (5).     If  reasonable  time  be  a  question  of  law,  it 
is  fixed  at  the  uttermost  convenient  time  to  allow  of  those  opera- 
tions being  performed  before  sunset  which  are  necessary  to  a 
complete  and  full  delivery  and  acceptance ;  if  it  be  a  question  of 
fact,  it  is  concluded  by  the  finding  that  the  time  of  the  tender  was 
unreasonable  and  improper.    From  the  highly  inflammable  nature 
of  the  commodity,  it  was  essential  that  the  delivery  should  be  by 
dayUght. 

Cleasby,  in  reply : 

No  question  arises  here  as  to  any  usage  of  trade;  which,  if  it 
existed,  might  form  part  of  the  special  contract ;  none  is  stated  in 
the  special  verdict.  It  is  expressly  found  that  a  tender  was  made 
on  *the  last  of  the  fourteen  days  **  at  half-past  eight  in  the  night,  [  •eos  ] 
and  that  there  was  full  and  sufficient  time,  before  twelve  of  the 
night,  for  the  plaintiffs  to  deliver,  and  for  the  defendant  to  examine 
and  weigh,  and  to  receive  into  his  possession  the  whole  of  the  ten 
tuns  of  oil."  The  further  finding  that  "  the  hour  was  a  late,  and, 
by  reason  of  its  lateness,  an  unreasonable  and  improper  time  of  that 
day  for  the  tender  and  delivery  of  the  oil,"  may  be  rejected  as  being 
altogether  immaterial.  The  contract  is  precise  and  unambiguous. 
It  would  be  a  dangerous  thing,  by  the  introduction  of  the  word 
"  reasonable,"  to  refer  the  construction  of  the  contract  to  the  jury. 

(1)  Qu.  this  reference.  (4)  4  Taunt.  549. 

(2)  Plowd.  164.  (5)  20  E.  R.  552  (8  Taunt.  540;  2 

(3)  5  Go.  Bep.  114  b.  Moore,  588). 
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Stabtup         (Lord  Abimobb,  C.  B.  :  Would  a  delivery  of  the  ofl  by  gallons  be 
macdo'kald.  within  the  contract  ?) 

The  argument  on  the  other  side  must  be  that  at  the  time  of  the 
tender  the  contract  was  determined,  but  if  the  goods  had  been 
delivered  after  that  hour,  the  delivery  would  have  taken  place 
under  the  contract. 

(Aldebson,  B.  :  When  was  the  contract  broken  ?) 

At  midnight.  A  writ  could  not  have  been  sued  out  at  ten  o'clock. 
Even  if  the  lateness  of  the  hour  so  far  justified  the  defendant  as 
to  prevent  his  refusal  from  being  a  breach  of  the  contract,  he  was 
not  warranted  in  his  subsequent  refusal  to  receive  the  goods  on  the 
Monday  morning.  Greaves  v.  Ashlin^  Wilkins  v.  Jadis,  and  the 
other  cases  relative  to  bills  of  exchange,  which  have  been  cited  on 
the  other  side,  are  distinguishable  from  the  present  case. 

(Lord  Abimgeb,  G.  B.  :  If  I  am  called  upon  as  a  Judge  to  decide 
the  point,  I  think  that  half-past  eight  at  night  is  an  unreasonable 
time  for  the  delivery  of  ten  tuns  of  oil.  A  payment  of  money  may 
very  well  be  made  at  midnight ;  but  that  is  a  very  different  thing 
from  accepting  that  quantity  of  oil.) 

It  is  not  enough  that  some  inconvenience  may  arise  from  the  act 
being  done  at  an  unreasonable  hour.  The  presentment  of  a  bill 
of  exchange  at  any  time  before  twelve  at  night  would  be  sufficient, 
[  '606  ]  *even  at  a  banking-house,  provided  there  was  some  person  there 
to  give  an  answer:  Qarnett  v.  Woodcock  (i). 

(LoBD  AfiiKGEB,  G.  B. :  The  law  implies  that  the  act  shall  be 
done  at  some  reasonable  time.  It  never  entered  into  the  con- 
templation of  these  parties  that  the  oil  should  be  deliverable  at 
any  hour  of  the  twenty-four  in  each  of  the  last  fourteen  days  in 
March.) 

The  legal  consequences  of  a  contract  are  not  affected  by  the 
expectations  of  the  parties,  but  are  governed  by  the  legal  meaning 
of  the  language  they  have  adopted. 

(LoBD  Abikgeb,  G.  B.  :  All  questions  of  reasonableness — treason- 
able cause,  reasonable  time,  and  the  like — ^are,  strictly  speaking, 
(1)  18  B.  E.  298  (6  M.  &  S.  44 ;  1  Stark.  N.  P.  C.  476). 
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matters  of  fact.     The  Court  does  not  decide  them   as  abstract     Stabtup 
propositions,  but  upon  the  facts  of  the  particular  case.)  Macdonald. 

In  Co.  Litt.  56  b  (i)  it  is  said,  "  This  reasonable  time  shall  be 
adjudged  by  the  discretion  of  the  justices  before  whom  the  cause 
dependeth ;  and  so  it  is  of  reasonable  fines,  customs  and  services, 
upon  the  true  state  of  the  case  depending  before  them ;  for 
reasonableness  in  these  cases,  belongeth  to  the  knowledge  of  the 
law,  and  therefore  to  be  decided  by  the  justices.  Quatn  longum  esse 
debety  non  dejinitur  in  jure,  sed  pendet  ex  discretione  justitiariorum  (2). 
And  this  being  said  of  time,  the  like  may  be  said  of  things 
incertainey  which  ought  to  be  reasonable;  for  nothing  that  is 
contrary  to  reason  is  consonant  to  law."  Bell  v.  JFardcK(3),  in 
some  respects,  resembles  the  present  case.  The  language  of  Lord 
Ebnyon  in  Leftley  v.  Mills  (4)  is  strong  to  show  that  here  the 
plaintiffs  had  till  twelve  o'clock  at  night  to  make  the  tender  of  the 
oil.  In  Leftley  v.  Mills  a  question  arose  as  to  *the  time  at  which  a  [  *607  ] 
bill  should  be  paid.  Lord  Kenton  said :  '*  According  to  the  nature 
of  the  contract,  the  acceptance  was  an  undertaking  to  pay  the 
bill  on  the  last  of  the  three  days  of  grace.  Now,  unless  there  be 
something  in  this  case  to  distinguish  it  from  other  contracts,  it 
must  be  governed  by  the  same  rules.  In  the  case  of  mortgages, 
bonds,  and  a  variety  of  other  instruments,  whereby  parties  oblige 
themselves  to  the  performance  of  certain  duties,  as,  to  pay  money 
within  a  certain  time,  we  find  the  rule  to  be,  without  any  excep- 
tion, that  the  party  bound  has  till  the  last  moment  of  the  day 
to  deliver  himself  from  the  obligation  by  paying.  The  first  case  in 
point  of  time  is  that  of  Hudson  v.  Barton  (5),  where  Lord  Coke 
said  that  a  debtor  is  not  bound  to  pay  till  the  last  hour  oi 
the  day;  and  though  Haughton,  J.  seemed  to  differ  from  Lord 
Coke,  that  difference  was  applicable  to  another  part  of  the  case. 
Lord  Hale  also,  in  Kabel  v.  Vaughan  (6),  was  of  this  opinion, 
and  said  that  rent  was  not  due  till  the  last  instant  of  the  day. 
Moore,  122,  pi.  266,  and  Salk.  578,  are  to  the  same  effect.  And 
I  find  no  authority  to  the  contrary  ;  therefore  the  law  must  be  the 
same  here  as  in  other  cases."     So,  in  William  Chin's  case  (7),  it 

(1)  1  Tho.  Co.  Litt.  644.  (6)  I  Saund.  287.    The  case  in   I 

(2)  Citing  (but  incorrectly),  Br&cton,  Saund.  287,  is  not  Kahel  v.  Fau^/ian, 
lib.  2,  cap.  52  b.  but  Dupjxi  v.  Mayo^  which  is  evidently 

(3)  Willes,  202.  the  case  meant  to  be  referred  to. 

(4)  2  B.  B.  350  (4  T.  B.  172, 174).  (7)  10  Co.  Kep.  127  b. 

(5)  1  Bol.  Bep.  189. 
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Startup  is  said  that  ''  legal  time  (for  payment  of  rent)  is  a  convenient  time 
Macdomalo.  before  the  last  instant  of  the  day,  which  is  the  most  extreme 
time ;  for,  till  the  end  of  the  day,  no  remedy  is  given  by  the  law : 
[  •608  ]  21  Hen.  VI.  40  a  "  (i).  What  is  there  in  this  case  *to  show  that 
the  plaintiffs  have  broken  their  contract  by  not  delivering  the 
goods  ?  They  clearly  had  until  twelve  at  night  for  the  performance 
of  the  act.  It  is  unnecessary  to  refer  to  the  authorities  which  have 
been  cited  as  to  sunset;  for  it  appears,  by  many  cases,  that 
commercial  transactions  often  take  place  after  that  time ;  and  those 
authorities,  therefore,  are  not  applicable. 

(Parke,  B.  :  You  contend  that  the  first  issue  is  found  for  the 
plaintiffs,  and  the  second  for  the  defendants ;  but  that  the  facts 
found  with  respect  to  that  issue  are  not  material,  and,  consequently, 
that  the  plaintiffs  are  upon  the  latter  issue  entitled  to  judgment 
non  obstante  veredicto.) 

Cur.  adv,  wJU. 

The  Judges,  differing  in  opinion,  now  delivered  judgment 
seriatim, 

BoLFB,  B. : 

This  was  an  action  brought  to  recover  the  price  of  certain  oil, 
which  had  been  sold  by  the  plaintiffs  to  the  defendant,  and  which 
the  defendant  had  refused  to  accept.  The  declaration  states  that 
the  defendant  bought  of  the  plaintiffs  ten  tuns  of  linseed  oil,  at 
91s.  Qd.  per  cwt.,  to  be  free  delivered  by  the  plaintiffs  to  the 
defendant,  within  the  last  fourteen  days  of  March,  1888,  and  to  be 
paid  for,  at  the  expiration  of  that  time,  in  cash.  It  then  goes  on 
to  state  that  the  plaintiffs  were  ready  and  willing,  and  tendered 
and  offered,  to  deliver  to  the  defendant,  the  said  ten  tuns  of  oil, 
within  the  said  fourteen  days  ;  yet  the  defendant  would  not  accept 
the  same,  or  pay  to  the  plaintiffs  the  price  thereof. 

(1)  Ashe  V.   ;Si>    Henry    Brounfletj  rent-chai^ge,   payable  every   year  on 

P.  21  Hen.  YI.  fo.  39,  pi.  8.     That  Midsummer  Day,  I  cannot  distrain  the 

was  a  case  of  distress  for  suit  at  a  same  day ;  for  all  time  diiring  the  day 

Court-baron.      What    is    said    about  he  has  space  to  pay  me  the  rent;  but 

distress  for  rent  is  merely  by  way  of  after  that  day  I  can  distrain ;  and  if  I 

illustration.     ''  Newton  (Ch.  J.)  and  distrain  after  the  day    and    another 

Paston  (J.)  thought  that  the  traverse  brings   replevin,    and    supposes   his 

ought  to  be  as  Markham  had   said;  beasts  to  be  taken    on  Midsummer 

and  yet  in  replevin  the  day  is  travers-  Day,  I  can  well  show  the  matter,  and 

able ;    as  if  I  have  a  rent- service  or  take  trayerse  upon  the  day." 
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To    this    declaration    the    defendant    pleaded — first,    tliat   the      Startup 
tender  of  the  oil  was  made  on  the   last  of  the  fourteen  days  at  macdonald. 
a   late  hour  of  the  night,  that  is  to  say,  at  nine  o'clock  at  night,       [  609  ] 
being,  by  reason  of  its  lateness,  an   unreasonable  hour  for  such 
tender;   secondly,  a  traverse  of  the  averment,  that  the  plaintiffs 
were  ready  and  willing  to  deliver  the  oil. 

To  the  first  plea  there  is  the  replication  de  injuiid.  Issue 
being  joined  on  the  replication,  and  on  the  second  plea,  the 
cause  came  on  to  be  tried  before  my  brother  Erskine,  when  the 
jury  found  a  special  verdict,  that  the  plaintiffs,  at  half-past  eight 
o'clock  on  the  evening  of  Saturday,  the  81st  of  March,  1838,  being 
the  last  of  the  fourteen  days,  tendered,  and  offered  to  deliver,  the 
oil  to  the  defendant.  They  further  found,  that  there  was  full  and 
sufficient  time  before  midnight,  and  after  the  tender,  for  the 
plaintiffs  to  deliver,  and  for  the  defendant  to  examine,  weigh,  and 
receive  into  his  possession,  the  said  oil,  but  that  the  defendant 
refused  to  receive  it  by  reason  of  the  lateness  of  the  hour ;  and  that 
the  plaintiffs  thereupon  kept  the  oil,  and  again  tendered  it  at  seven 
o'clock  on  the  following  Monday  morning,  but  that  the  defendant 
still  refused  to  accept  it.  They  further  found,  that  the  hour  of 
half-past  eight  in  the  evening  on  the  81st  of  March  was  a  late,  and 
by  reason  of  its  lateness,  an  unreasonable  and  improper,  time  of 
that  day  for  the  tender  and  delivery  of  the  oil,  and  that  the 
plaintiffs  were  not  ready  and  willing,  and  did  not  tender,  or  offer  to 
deliver  the  said  oil,  until  the  said  unreasonable  and  improper  hour 
of  half-past  eight  in  the  evening. 

Upon  this  verdict  the  Court  of  Common  Pleas  gave  judgment  for 
the  defendant ;  and  the  question  for  our  decision  is,  whether  that 
judgment  is  right.  The  case  was  very  fully  argued  before  us,  and 
its  decision  must,  as  it  seems  to  me,  turn  entirely  on  the  question, 
— what  *is  the  true  meaning  of  the  contract  stated  in  the  declara-  [  *r)io  ] 
tion?  Does  that  contract  impliedly  contain  in  it,  beyond  the 
express  stipulation  to  deliver  within  the  fourteen  days,  a  further 
provision  that  the  delivery  shall  be  made  at  an  hour  not  unreasonably 
late?  If  it  does,  then  the  judgment  of  the  Court  of  Common  Pleas 
was  right :  if  it  does  not,  then  their  judgment  was  wrong. 

Now,  it  may  be  observed,  that  in  every  contract  by  which  a  party 
binds  himself  to  deliver  goods,  or  pay  money,  to  another,  he  in  fact 
engages  to  do  an  act  which  he  cannot  completely  perform  without 
the  concurrence  of  the  party  to  whom  the  delivery  or  the  payment 
is  to  be  made.    Without  acceptance  on  the  part  of  him  who  is  to 
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Startup      receive,  the  act  of  him  who  is  to  deliver  or  to  pay,  can  amount  only 
Macdonald.   to  A  tender.     But   the   law    considers  a   party  who    has  entered 
into  a  contract   to   deliver  goods   or   pay   money  to  another,  as 
having,  substantially,  performed  it,  if  he  has  tendered  the  goods 
or  money  to  the  party  to  whom  the  delivery  or  payment  was  to 
be  made,  provided  only  that  the  tender  has  been  made  under  such 
circumstances  that  the  party  to  whom  it  has  been  made,  has  had  a 
reasonable  opportunity  of  examining  the  goods,  or  the  money, 
tendered,  in  order  to  ascertain  that  the  thing  tendered  really  was 
what  it  purported  to  be.    Indeed,   without    such   an  opportunity 
an  offer  to  delivery  or  pay  does  not  amount  to  a  tender.    Now, 
to  apply  this  principle  to  the  present  case.     The  contract  was  to 
deliver  the  oil  before  the  end  of  March.      The   plaintiffs  did,  in 
pursuance  of  that  contract,  tender  the  oil  to  the  defendant  at  a 
time  which,   according   to   the   express   finding  of   the  jury,  left 
him  full  opportunity  to  examine,  weigh  and  receive  it,  before  the 
end  of  March.      If  he  had   then   accepted   it,    there    can  be  no 
doubt  but  that  the  contract  would  have  been  literally  performed; 
and  the  neglect  of  the  defendant  to  perform  his  part  of  the  con- 
[  ^611  ]      tract  *when   he  had   the   opportunity   of   doing   so   within  the 
stipulated  time,  cannot,  in  my  opinion,  in  any  manner  affect  the 
rights  of  the  plaintiffs.    All  they    stipulated   for    was,  to  deliver 
the  oil  before   the   end   of   March,    that  is,   to  tender  it  to  the 
defendant  at  such   a  time   as    should   enable   him    to    examine, 
weigh,  and  receive  it  before  the  end  of  March.      This  they  did, 
and  thereby,  in  my  opinion,  they  fulfilled  all  they  had  contracted 
to  do. 

In  the  course  of  the  argument  we  were  referred  to  many 
authorities,  antient  and  modern,  which,  it  was  alleged,  established 
the  proposition,  that  where  money  is  to  be  paid,  or  goods  are  to 
be  delivered,  or  any  other  act  is  to  be  done,  and  no  time  is  men- 
tioned for  the  purpose,  the  law  implies  that  it  is  to  be  done  at  a 
reasonable  time.  The  counsel  for  the  defendant  relied  on  JFade's 
case  (1),  Sheppard's  Touchstone,  186,  7  Bac.  Abr.  Tender,  529  (2); 
and  these  authorities,  it  was  contended,  warranted  the  judgment  of 
the  Common  Pleas  in  the  present  case ;  for  here,  it  is  said,  no 
hour  was  fixed  at  which  the  oil  should  be  delivered,  and  the  jury 
have  expressly  found  that  the  tender  was,  in  fact,  made  at  an  hoar 
unreasonable  by  reason  of  its  lateness.  I  do  not  however  think 
that  the  authorities  referred  to  have  any  bearing  upon  the  point 
(1)  6  Co.  Rep.  114  b.  (2)  7th  ed. 
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now  under  discussion.  The  act  of  delivering  goods,  or  paying  Startup 
money,  being  an  act  requiring  the  concurrence  of  both  the  contract-  macdonald. 
ing  parties— of  him  who  is  to  receive  as  well  as  of  him  who  is  to 
deliver — and  not  only  their  concurrence,  but  their  concurrence  at 
the  same  time  and  place — the  question  necessarily  arises,  in  the 
absence  of  express  stipulation,  when  and  where  it  is  to  be  the  duty 
of  the  parties  to  meet  for  the  purpose  of  joining  in  that  common 
act,  which  can  only  be  effected  by  the  co-operation  of  both — at 
^what  hour  of  the  day  is  the  one  *party  to  attend  to  deliver  or  pay,  [  •6i2  ] 
and  the  other  to  receive  ?  Necessity  has,  in  these  cases,  given  rise 
to  the  law  on  the  subject.  As  the  parties  have,  by  the  hypothesis, 
been  silent  on  the  subject,  the  law  has,  to  some  extent,  stepped  in 
to  supply  the  deficiency,  and  has  said  that  the  party  who  is  to 
receive  is  bound  to  attend  at  a  reasonable  place,  and  wait  till  a 
reasonable  hour,  for  the  purpose  of  receiving  what  the  other  party 
is  bound  to  deliver.  If  the  party  bound  to  deliver  or  pay  does  not 
come  and  make  the  tender,  then,  when  the  reasonable  hour  is  past, 
the  party  who  is  to  receive  is  no  longer  bound  to  attend  ;  he  is  not 
bound  to  expect  that  the  other  party  will  come  at  an  unreason- 
able hour,  and  he  will  be  guilty  of  no  default  by  departing.  If  the 
party  who  is  bound  to  make  the  tender  afterwards  comes  to  the 
place  where  it  ought  to  be  made,  and  is  then  prevented  from  making 
a  tender  by  reason  of  the  absence  of  the  other  contracting  party,  he 
cannot  allege  that  absence  as  an  excuse  for  not  performing  his  con- 
tract. Having  neglected  to  attend  at  a  reasonable  time,  he  has,  by 
his  own  act,  rendered  it  impossible  that  he  should  make  a  tender, 
unless  he  afterwards,  and  before  the  expiration  of  the  period  limited 
by  the  contract,  actually  finds  the  other  contracting  party  ;  but  if 
he  does  find  him,  and  actually  makes  a  tender  of  the  goods  in 
time  to  enable  him  to  examine,  weigh,  and  receive,  what  is  tendered, 
the  contract  is  then  performed  so  far  as  relates  to  the  party  who 
is  to  deliver,  and  no  question  of  reasonable  time  arises. 

It  was  pressed  in  argument,  on  the  part  of  the  defendant,  that 
the  doctrine  contended  for  goes  the  length  of  establishing  that 
a  tender  in  the  middle  of  the  night  would  be  good.  And  un- 
doubtedly that  is  so.  But  I  see  no  absurdity  in  this  conclusion. 
The  person  who  is  to  receive  the  goods  certainly  would  not  be 
bound  to  get  up  at  an  unreasonable  hour  to  enable  the  other  ^party  [  *6i3  ] 
to  make  a  tender  of  them.  But  if  he  were  to  choose  to  do  so,  and 
a  tender  were  to  be  actually  made  within  the  period  comprised  in 
the  contract,  I  think  it  would  be  a  sufficient  tender. 
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Btabtup         In  like  maimer  it  was  said  that  the  doctrine  contended  for  would 
Haodorald.  prove  that  a  tender  of  the  oil  in  the  street  or  on  the  highway,  would 
be  a  8u£Qcient  compliance  with  the  contract.    And  so  I  think  it 
would,  if  the  circumstances  were  such  that  the  jury  could  properly 
find  that  a  tender  was  in  fact  made.    But  it  must  be  borne  in  mind 
that  it  is  not  every  offer  to  deliver  that  amounts  to  a  tender.     The 
offer  must  be  made  under  circumstances  which  give  to  the  other 
party  the  opportunity  of  examining  and  receiving  the  thing  tendered ; 
and  these  circumstances  clearly  would  not  exist  in  the  case  of  an 
offer  to  deliver  a  large  quantity  of  oil  to  a  person  in  the  highway. 
In  such  a  case  as  that  supposed,  it  would  be  improper  to  say,  that 
which  the  jury  have  said  here,  that  a  tender  had  been  made  at  all. 
There  would,  indeed,  have  been  an  offer  to  deliver,  but  an  offer 
under  circumstances  which  made  acceptance  impossible.     Such  an 
offer  would  be  altogether  nugatory  and  delusive,  and,  certainly, 
would  not  amount  to  a  tender.    In  the  present  case  none  of  these 
supposed  absurdities  exist.     The  plaintiffs,  according  to  the  finding 
of  the  jury,  have,  within  the  stipulated  time,  tendered  the  oil  to  the 
defendant  under  circumstances  which  gave  him  full  opportunity  to 
weigh,  examine,  and  receive  it.     This  is  all  the  plaintiffs  were  bound 
to  do ;  and  I  am  therefore  of  opinion  that  they  are  entitled  to  our 
judgment,  and,  consequently,  that  the  judgment  of  the  Court  of 
Common  Pleas  ought  to  be  reversed. 

GuBNBY,  B.,  by  whom  the  above  opinion  was  read  in  the  absence 

of  Mr.  Baron  Bolfe,  stated  that  he  had  not  come  prepared  to  deliver 

[  ^614  ]      his  own  opinion  at  large,  *not  being  aware  that  the  case  was  in  the 

paper  for  judgment  on  this  day,  but  that  he  entirely  concurred  in 

the  opinion  he  had  just  read. 

Williams,  J. : 

This  was  an  action  brought  against  the  defendant  for  not  accepting 
a  certain  quantity  of  oil,  the  plaintiffs,  by  the  terms  of  the  contract, 
having  stipulated  to  deliver  the  same  to  the  defendant  within  the 
last  fourteen  days  of  the  month  of  March,  1838 :  and  the  question 
for  our  opinion  is,  whether,  upon  the  form  of  the  pleadings,  the 
issues  joined,  and  the  finding  of  the  jury  thereon,  such  stipulation 
has  been  complied  with  ;  or,  in  other  words,  whether  the  contract 
has  been  so  far  performed  on  the  part  of  the  plaintiffs  as  to  enable 
them  to  maintain  an  action  thereon.  To  the  allegation  in  the 
declaration  that  the  plaintiffs,  within  the  time  specified,  "  were 
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ready  and  willing,  and  tendered  and  offered,  to  deliver  the  said  oil,      startup 
but  that  the  defendant  refused  to  accept  and  receive  the  same,"  the  macdonald. 
defendant  pleaded  two  pleas :  first,  **  that  the  said  tender  and  offer 
of  tbe  plaintiffs  were  made  on  the  last  of  the  said  last  fourteen  days 
of  March,  1888,  at  a  late  time  of  that  day,  to  wit,  at  nine  o'clock  in 
the  night  of  that  day,  the  said  time  being,  by  reason  of  such  lateness, 
an    unreasonable  and  improper  time  in  that  behalf  for  the  said 
tender  and  delivery  of  the  said  oil ; "  secondly,  ''  that  the  plaintiffs 
^ere  not  ready  and  willing,  nor  did  they  within  the  last  fourteen 
days  of  March  tender  the  said  oil,  modo  et  forma.*'     And  the  finding 
of  the  jury  upon  the  issues  joined  thereon,  is  as  follows :  "  That  the 
plaintiffs  on  the  81st  day  of  March,  1888,  at  the  hour  of  half-past 
eight  in  the  night  of  the  said  day,  being  a  Saturday,  did  tender  and 
offer  to  deliver  to  the  defendant  the  said  ten  tuns  of  oil  in  the  declara- 
tion mentioned,  and  that  from  the  said  hour  when  the  said  oil  was 
so  tendered,  there  was  full  and  suflScient  time  before  *twelve  o'clock       [  '^i^  ] 
at  night  for  the  plaintiffs  to  deliver,  and  for  the  defendant  to  examine, 
weigh,  and  receive  into  his  possession,  the  whole  of  the  said  oil ; 
that  the  defendant  refused  to  receive  the  said  oil,  alleging  that  the 
said  hour  was  a  late,  and,  by  reason  thereof,  an  unreasonable  hour 
for  the  said  tender."    The  finding  then  states  a  tender  and  refusal 
on  the  Monday  morning  following,  and  then  proceeds  thus  :  ''  that 
the  said  hour  of  half-past  eight  of  the  said  night  of  Saturday,  the 
81st  of  March,  was  a  late,  and,  by  reason  of  its  lateness,  an  unreason- 
able and  improper  time  of  that  day  for  the  tender  and  delivery  of 
the  said  oil,  and  that  the  plaintiffs  did  not  tender  the  said  oil  until 
a  late,  and  for  the  delivery  to,  and  acceptance  by,  the  defendant,  of 
the  said  oil,  an  unreasonable  and  improper  time  of  the  day,  to  wit, 
half-past  eight  in  the  night." 

Upon  these  findings  it  is  impossible  not  to  perceive  that  they  are 
in  a  great  degree,  if  not  wholly,  inconsistent  with,  and  destructive 
of,  each  other;  inasmuch  as  it  seems  that  "the  unreasonableness 
and  impropriety"  of  the  tender,  under  the  circumstances,  must 
depend  upon  no  opportunity  having  been  afforded  to  complete  the 
transaction,  i.e.  to  unload  the  oil,  on  the  one  hand,  and  to  examine 
it  and  warehouse  it,  on  the  other ;  whereas,  it  is  expressly  found, 
that  there  was  time  to  finish  the  business  before  midnight  of  the 
81st.  If  the  first  plea  had  stated  (and  there  had  been  a  finding  in 
conformity)  that  the  tender  was  made  so  late  that  it  was  impossible, 
for  want  of  time,  that  those  steps  could  be  mutually  taken  during 
that  (for  which,  however,  the  jury  have  found  that  there  was)  time, 
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Startup      the  question  would,  in  my  opinion,  have  been  very  different ;  and  it 
Macdokald.   slight  have  been  very  difficult  to  maintain,  that  such  a  tender  as  has 
lastly  been  supposed,  would  have  been  sufficient.    As  it  is,  the  whole 
of  the  fourteen  days  were  open  to  the  plaintiffs ;  and  on  whichsoeTer 
[  *6i6  ]      of  those  days  *(for  whether  it  took  place  on  the  last  or  on  any  other 
seems,  in  this  respect,  to  make  no  difference),  the  tender  might  be 
made,  every  part  of  that  day  was,  by  the  terms  of  the  contract,  also 
open  to  the  plaintiffs,  unless  they  were  prohibited  by  some  rule  of 
law,  or  established  usage  of  trade,  from  making  such  tender  after 
some  certain  hour.    Nothing  of  the  latter  sort  is  stated  or  foond  ; 
and  with  respect  to  the  law,  the  analogy  derived  from  other  cases 
seems  to  be  in  favour  rather  of  an  extended,  than  a  limited,  con- 
struction.   In  the  case  of  a  covenant  for  the  payment  of  rent,  for 
instance,  the  tenant  has  the  whole  of  the  day  to  pay  the  rent ;  and 
if  he  tender  it  on  the  land,  even  in  the  absence  of  the  lessor,  a  con- 
venient time  before  sunset,  he  is  not  liable  to  an  action  or  distress ; 
and  if  he  can  meet  with  the  lessor  at  any  time  on  the  last  day,  on 
or  off  the  land,  and  make  the  tender,  a  forfeiture  is  avoided. 

Upon  the  whole,  it  seems  to  me  that  the  facts  found  by  the  jury 
fall  short  of  making  the  intended  defence  available,  and  that  it  could 
not  be  made  so  without  the  addition  of  something  else.  The  state- 
ment in  the  first  plea  introduced  a  rule  for  construing  the  conkact, 
arbitrary  and  uncertain,  and  resting  upon  no  fixed  or  definite  prin- 
ciple; and,  accordingly,  the  allegation  of  the  time  of  the  tender 
being  unreasonable  and  improper  by  reason  of  the  lateness  of  the 
hour,  without  applying  the  test  before  suggested,  viz.  that  the 
business  could  not,  by  reason  thereof,  be  completed  in  the  course 
of  the  day,  in  my  opinion,  is  therefore  imperfect,  and  furnishes  no 
answer  to  the  action ;  and  I  think  that  there  should  be  judgment 
for  the  plaintiffs,  notwithstanding  the  finding  of  the  jury  in  support 
of  that  plea. 

The  result  is,  that,  in  my  opinion,  the  judgment  of  the  Court  of 
Common  Pleas  is  wrong,  and  must  be  reversed. 

i[  er?  ]       Pattbson,  J. : 

The  declaration  in  this  case  states  the  contract  to  be  for  ten  tuns 
of  oil,  *'  to  be  delivered  by  the  plaintiffs  to  the  defendant  within  the 
last  fourteen  days  of  March :  "  it  then  avers  that  within  the  last 
fourteen  days  of  March,  the  plaintiffs  were  ready  and  willing,  and 
tendered  and  offered,  to  deliver  the  oil  to  the  defendant,  and 
requested  him  to  accept  it.      The  plea  states  that  those  things 
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were  done  on  the  last  of  the  fourteen  days,  "  at  a  late  time  of  startup 
the  day,  to  wit,  at  nine  o'clock  in  the  night  time  of  that  day,  macdokald. 
the  same  time  being,  by  reason  of  such  lateness  thereof,  an 
unreasonable  and  improper  time  in  that  behalf  for  the  said 
tender  and  delivery  of  the  said  oil."  The  plaintiffs  replied  de 
injuria  ;  upon  which  issue  was  joined.  There  was  a  second  plea 
traversing  the  allegation  of  tender  in  the  declaration;  on  which 
also  issue  was  jq^led. 

It  is  to  be  observed  that  the  special  plea  does  not  allege  any 
custom  or  usage  of  the  particular  trade  and  place  where  this  con- 
tract was  to  be  performed,  the  existence  of  which,  if  denied,  would 
clearly  have  been  a  question  of  fact  for  the  jury ;  but, — admitting 
that  the  tender  was  made  within  the  time  specified  in  the  contract, 
namely,  within  the  last  fourteen  days  of  March, — it  alleges  that  it 
was  made  at  a  late,  unreasonable,  and  improper  hour  of  the  last 
day.  The  words  used  in  the  plea  are  very  loose  and  general,  and 
their  meaning  not  very  plain ;  on  which  account  I  feel  considerable 
difficulty  in  dealing  with  them,  and  with  the  special  verdict  which 
the  jury  have  found  in  this  case. 

That  special  verdict,  which  applies  to  both  issues,  finds  that 
''the  tender  was  made  on  the  last  day  at  half-past  eight  in  the 
night,  and  that  there  was  full  and  sufficient  time,  before  twelve 
of  the  night,  for  the  plaintiffs  to  deliver,  and  for  the  defendant 
to  examine  and  weigh,  and  to  receive  into  his  possession,  the 
whole  of  the  ten  tuns  of  oil."  It  further  finds  that  '*  the  hour 
*was  a  late,  and,  by  reason  of  its  lateness,  an  unreasonable  and  [  *618  ] 
improper  time  of  that  day  for  the  tender  and  delivery  of  the  oil." 
The  verdict  is  couched  in  the  very  terms  of  the  special  plea ;  and 
therefore  whatever  may  be  done  as  to  the  second  issue,  it  seems  to 
me  to  be  impossible  for  the  Court  to  say  that  the  verdict  is  to  be 
entered  for  the  plaintiffs  on  the  first  issue,  without  rejecting  that 
part  of  the  verdict  which  finds  the  time  to  have  been  unreasonable 
and  improper. 

Now,  if  these  words  in  the  plea  "  unreasonable  and  improper 
time  "  be  taken  to  mean  that  there  was  not  a  sufficient  interval  of 
time  between  the  tender  and  twelve  at  night  to  have  completed  the 
delivery,  the  question  would,  doubtless,  be  for  the  jury ;  and  if 
they  had  found  that  there  was  not,  the  tender  would  have  been,  as 
I  apprehend,  at  an  unreasonable  and  improper  time.  The  plaintiffs' 
contract  was  to  deliver  within  the  last  fourteen  days  of  March ;  and 
if  they  tendered  at  so  late  an  hour  that  there  was  not  time  to 
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stabtup  deliver  before  the  end  of  the  fourteen  days,  they  were  not  in  a 
MACDoifALD.  condition  to  perform  their  contract — they  were  not  ready  to  deliver 
within  the  time  specified.  The  jury,  however,  have  found  the  fact 
directly  the  other  way  ;  and  therefore  their  subsequent  finding  that 
the  time  was  unreasonable  and  improper,  taking  those  words  in  the 
sense  just  mentioned,  is  repugnant,  and  must  be  rejected. 

On  the  other  hand,  if  the  words  ''  unreasonable  and  improper 
time"  be  taken  in  a  general  and  unlimited  sense,  as  I  think  they 
must,  there  being  no  qualification  or  restriction  of  them  in  the  plea, 
then  I  do  not  see  how  the  latter  part  of  the  finding  of  the  jury  can 
be  rejected,  since  there  is  no  repugnancy  between  that  part,  so 
understood,  and  the  former  part  of  the  verdict ;  and  the  defendant 
will  be  entitled  to  have  the  verdict  entered  for  him. 
[  619  ]  A  question,  however,  will  still  remain, — and  which  I  apprehend 

to  be  the  real  question  in  the  cause, — ^whether  the  plea,  as  framed, 
is  good  in  law.  If  it  be,  a  similar  answer  would  be  equally  good 
in  all  cases  of  tender;  and  the  question,  on  account  of  its  oniversalitj, 
becomes  one  of  some  importance. 

I  apprehend  the  general  rule  of  law  to  be,  that  where  a  thing  is 
to  be  done  on  a  certain  day,  it  may  be  done  at  any  time  before 
twelve  o'clock  at  night,  unless  there  be  any  particular  usage,— as 
in  the  case  of  presentment  of  bills  of  exchange,  and  many  other 
instances  which  may  be  put, — and  it  follows,  that  wherever  that 
general  rule  applies,  a  tender  or  offer  to  do  the  thing  at  such  an 
hour  as  that  it  can  be  completely  done  before  twelve  at  night, 
will  be  good.  If  the  tender  be  actually  made  by  that  time,  it 
is  utterly  immaterial  whether  it  is  late  in  the  day  or  early ;  and 
whether  the  time  is  unreasonable  or  improper,  in  a  popular  sense. 
— for  the  words  have  no  legal  meaning, — and  the  delivery,  if  made 
before  twelve  at  night,  will  be  good,  and  the  tender  to  deliver,  if 
actually  made,  must  be  equally  good.  If,  indeed,  in  this  case  the 
plaintiffs,  when  they  went  to  tender  the  oil  at  the  late  hour  of  half- 
past  eight,  had  found  the  premises  of  the  defendants  closed,  and 
neither  himself,  nor  any  one  entrusted  by  him  to  receive  goods, 
there,  I  apprehend  that  no  tender  could  have  been  actually  made, 
and  the  second  issue  must  have  been  found  for  the  defendant ;  and 
this  would  have  been  the  plaintiffs'  own  fault  for  not  coming  at  a 
time  when  the  defendant  could  be  found,  he  not  being  bound  to 
wait  on  his  premises  till  twelve  at  night.  But,  here,  the  defendant 
was  found,  and  the  tender  was  made,  and  made  within  the 
fourteen  days. 
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The  case  was  likened,  upon  the  argament,  to  the  case  of  rent,  Startup 
i^hich,  it  was  said,  must  be  demanded  or  tendered  before  sunset,  in  macdonald. 
order  to  create  or  avoid  a  forfeiture.  *No  doubt  a  demand  or  [  *620  ] 
tender  of  rent  on  the  land,  that  is,  where  the  other  pafty  does  not 
attend,  must  be  so  made ;  which  is  a  rule  of  convenience  adopted 
by  the  law  to  prevent  the  necessity  of  one  party  waiting  for  the 
other  till  midnight.  But  if  the  tenant  meet  the  lessor  either  on  or 
off  the  land,  at  any  time  of  the  last  day  of  payment,  and  tender 
the  rent,  it  is  sufficient  to  save  a  forfeiture.  See  1  Wms.  Saunders, 
287  a,  and  the  cases  there  cited.  Other  instances  of  a  similar 
kind,  where  something  is  to  be  done  at  a  particular  place,  might 
easily  be  adduced.  So  here,  it  may  be  conceded  that  the  defendant 
was  not  bound  to  be  on  his  premises  ready  to  receive  the  oil,  after 
the  usual  hours  of  business ;  and  if  he  had  gone  away,  and  the 
plaintiffs  had  afterwards  come,  and  been  unable  to  make  a  personal 
tender,  they  must  have  suffered  for  their  delay;  but  as  the 
defendant  did  wait,  and  as  the  tender  was  made  in  time  to  com- 
plete the  delivery  within  the  time  specified,  the  unreasonableness 
and  impropriety  of  the  time,  whatever  those  words  mean,  form  no 
answer  to  the  action  for  not  accepting  the  oil. 

Upon  the  whole,  therefore,  I  am  of  opinion  that  the  judgment  of 
the  Court  below  must  be  reversed,  and  that  the  verdict  ought  to  be 
entered  for  the  plaintiffs  on  the  second  issue,  viz.  that  they  were 
ready  and  willing,  and  did  tender  and  offer  to  deliver  the  oil,  in 
manner  and  form  as  in  the  declaration  mentioned;  and  that  the 
verdict  must  be  entered  for  the  defendant  on  the  first  issue ;  but 
that  judgment  must  be  given  for  the  plaintiffs  notwithstanding 
the  verdict. 

Aldbbson,  B.  : 

I  am  also  of  opinion  that  the  judgment  of  the  Court  of  Common 
Fleas  is  erroneous,  and  ought  to  be  reversed. 

By  the  contract  stated  in  the  declaration,  the  defendant  has 
undertaken  to  accept  the  ten  tuns  of  linseed  oil  *at  a  fixed  price,  [  ^621  ] 
to  be  delivered  by  the  plaintiffs  within  the  last  fourteen  days  of 
March,  1838 ;  and  the  only  question  is,  whether  the  circumstances 
stated  on  the  record,  are  sufficient  to  excuse  him  from  fulfilling 
this  obligation.  It  is  no  doubt  necessary  that  the  plaintiffs  should 
have  tendered  to  the  defendant  the  goods  within  the  time  specified. 
This  they  have  done,  if  the  time  include  the  whole  of  the  last  day 
of  March,  1838.    But  it  is  stated  in  the  defendant's  plea,  as  the 
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Stabtctp  fact  was,  that  though  the  plaintiffs  did  make  the  tender  to  him,  and 
Macdon ALD.  on  the  last  day  of  March,  yet  they  made  it  at  an  hour  onreason- 
ably  late  for  him  to  receive  it.  This  is  the  only  ground  of  the  defence. 
It  is  not  stated  on  the  record,  or  found  by  the  jury,  that  it  was  not 
possible  for  the  defendant  properly  to  examine  the  quality  and 
ascertain  the  quantity,  of  the  goods  tendered,  or  that  the  tender 
was  made  so  late  that  he  could  not  receive  them,  being  bnlky 
articles,  into  his  warehouses  within  the  time  limited  by  the  con- 
tract— which  I  apprehend  would  have  been  competent  defences 
under  a  mere  denial  of  the  tender, — but  it  is  stated,  and  foond 
by  the  jury,  that  the  hour,  though  sufficiently  early  for  both  those 
purposes,  was  unreasonably  late— being,  in  fact,  after  the  usual 
hours  of  mercantile  business.  It  appears  to  me  that  if  we  were 
to  hold  this  to  be  a  sufficient  defence,  we  should  really  introduce  a 
new  term  into  the  agreement.  Here,  the  tender  is  admitted  to 
^  have  been  made  to  the  defendant  himself,  and  at  an  hour  when  he 

could  have  examined  and  received  the  goods ;  and  this  is  within 
the  period  specified. 

I  quite  agree  that  the  defendant  was  not  bound  to  be  at  his 
warehouse  at  an  unreasonably  late  hour ;  and  if  the  plaintiffs  had 
come  and  found  the  warehouse  closed  and  the  defendant  absent, 
and  this  at  the  hour  mentioned  on  this  record,  the  plaintiffs  would 
have  failed  to  prove  their  tender  of  the  goods.    But  the  defendant 

[  *622  ]  vas  *there,  and  the  goods  were  actually  tendered  to  him,  and  in 
time  for  him  to  have  received  them.  In  the  case  of  rent  it  is 
indeed  necessary  for  a  tenant,  seeking  to  establish  a  tender  of  the 
rent,  to  be  on  the  land — in  the  most  notorious  place  of  it,  and  also 
at  a  convenient  time  before  sunset,  sufficient  to  enable  the  lessor, 
if  there  to  count  the  money  to  be  tendered  to  him.  But  in  these 
cases,  although  this  reasonable  time  and  place  are  prescribed  in 
order  that  the  tender  may  be  good,  even  though  the  lessor  be 
absent,  yet  if  the  parties  do  actually  meet  at  any  time  of  the 
last  day,  and  the  tender  of  the  rent  is  then  actually  made,  it  will  be 
sufficient  (i) ;  for  the  rent  is  not  due  till  the  last  minute  of  the 
natural  day,  and  there  is  an  actual  tender  before  that  time. 

The  general  rule,  I  conceive,  is,  that  wherever,  in  cases  not 
governed  by  particular  customs  of  trade,  the  parties  oblige  them- 
selves to  the  performance  of  duties  within  a  certain  number  of 
days,  they  have  until  the  last  minute  of  the  last  day,  to  perform 

(1)  I,e,f  suppoBing  there  be  tiine  to  count   the  moneys   tendered  before 
midnight. 


▼oil.  Lxiv.]   1848.    EX.  CH.    6  MAN.  &  G.  622—628.  888 


their  obligation.      The  only  qualification,  that  I  am  aware  of,  to      Stabtup 

this  role  is,  that  in  acts  requiring  time  in  order  that  they  may  macdonald. 

be  completely  performed,  the  party  must,  at  all  events,  tender  to 

do  the  act,  at  such  a  period  before  the  end  of  the  last  day,  as,  if 

the  tender  be  accepted,  will  leave  him  sufficient  time  to  complete 

his  performance  before  the  end  of  that  day.      In  the  case  of  a 

mercantile  contract,  however,  the  opposite  party  is  not  bound  to 

^ait  for  such  tender  of  performance  beyond  the  usual  hours  of 

mercantile  business,  or  at  any  other  than  the  usual  place  at  which 

the  contract  ought  to  be  performed.      The  party,  therefore,  wha 

does  not  make  his  tender  at  the  usual  place,  or  during  those  usual 

hours,  runs  a  great  risk  of  not  being  able  to  make  it  at  all.    In 

this  case  the  plaintiffs  have  had  the  good  fortune  to  meet  *with       [  *623  ] 

the  defendant,  and  to  make  a  tender  to  him  in  sufficient  time. 

And  I  think,  under  these  circumstances,  that  the  defendant  was 

bound  to  accept  the  goods,  and   is  liable  in   damages  for   not 

accepting  them. 

I  think,  for  these  reasons,  that  the  judgment  of  the  Court  of 
Common  Pleas  is  erroneous,  and  ought  to  be  reversed. 

Pabeb,  B.  : 

Upon  the  facts  found  by  the  special  verdict,  I  am  of  opinion  that  the 
judgment  of  the  Court  of  Common  Fleas  is  erroneous,  and  that  the 
plaintiffs  are  entitled  to  succeed.  The  question  in  this  case  may  be 
very  shortly  stated.  It  is  merely,  what  is  the  proper  time  of  the 
day  for  a  tender  of  goods  under  a  contract  to  sell  and  deliver  to 
another  within  a  certain  number  of  days — the  mode  of  tender  being 
in  other  respects  reasonable  and  proper  (for  it  is  found  to  be 
unreasonable  only  in  respect  of  the  lateness),  the  tender  being 
made  to  the  vendee  personally,  and  there  being  no  usage  of  trade 
as  to  the  time  for  delivery,  to  qualify,  or  explain,  the  contract. 

The  special  verdict,  as  I  understand  it,  is  framed  so  as  to  raise 
no  other  question  than  that  of  time ;  and  the  point  to  be  decided  is, 
whether,  according  to  law,  the  tender  is  to  be  made  at  a  reasonable 
time  of  the  day  to  be  determined  by  the  jury  under  all  the 
circumstances,  or  whether  the  time  is  fixed  by  law,  and,  if  so, 
what  the  rule  of  law  is. 

Upon  a  reference  to  the  authorities,  and  due  consideration  of 
them,  it  appears  to  me  that  there  is  no  doubt  upon  this  question. 
It  is  not  to  be  left  to  a  jury,  to  be  determined  as  a  question  of 
practical  convenience  or  reasonableness  in  each  case ;  but  the  law 
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Startup  appears  to  have  fixed  the  rale  ;  and  it  is  this,  that  a  party  who  is, 
Macdonalp.  by  contract,  to  pay  money,  or  to  do  a  thing  transitory,  to  another, 
[  •e-ii  ]  anywhere,  on  a  certain  day,  has  the  whole  *of  the  day,  and  if  on 
one  of  several  days,  the  whole  of  the  days,  for  the  performance  of 
his  part  of  the  contract ;  and  ontil  the  whole  day,  or  the  whole  of 
the  last  day,  has  expired,  no  action  will  lie  against  him  for  the 
breach  of  such  contract.  In  sach  a  case  the  party  bound  must 
find  the  other,  at  his  peril,  Kidwelly  v.  Brand  (i),  and  within  the 
time  limited,  if  the  other  be  within  the  four  seas,  Shepp.  186  (2) ; 
and  he  most  do  all  that,  without  the  concurrence  of  the  other,  he 
can  do,  to  make  the  payment,  or  perform  the  act,  and  that,  at  a 
convenient  time  before  midnight,  such  time  varying  according  to 
the  quantum  of  the  payment,  or  nature  of  the  act  to  be  done. 
Therefore,  if  he  is  to  pay  a  sum  of  money,  he  must  tender  it  a 
sufficient  time  before  midnight  for  the  party  to  whom  the  tender 
is  made,  to  receive  and  count ;  or  if  he  is  to  deliver  goods,  he  must 
tender  them  so  as  to  allow  sufficient  time  for  examination  and 
receipt.  This  done,  he  has,  so  far  as  he  could,  paid  or  delivered 
within  the  time ;  and  it  is  by  the  fault  of  the  other  only,  that  the 
payment  or  delivery  is  not  complete. 

But  where  the  thing  to  be  done  is  to  be  performed  at  a  certain 
place,  on  or  before  a  certain  day,  to  another  party  to  a  contract, 
there  the  tender  must  be  to  the  other  party  at  that  place ;  and  as 
the  attendance  of  the  other  is  necessary  at  that  place  to  complete 
the  act,  there  the  law,  though  it  requires  that  other  to  be  present, 
is  not  so  unreasonable  as  to  require  him  to  be  present  for  the  whole 
day  where  the  thing  is  to  be  done  on  one  day,  or  for  the  whole 
series  of  days  where  it  is  to  be  done  on  or  before  a  day  certain ; 
and,  therefore,  it  fixes  a  particular  part  of  the  day  for  his  presence ; 
and  it  is  enough  if  he  be  at  the  place  at  such  a  convenient  time 
before  sunset  on  the  last  day  as  that  the  act  may  be  completed  by  day- 
[  *625  ]  light ;  and  if  the  party  *bound  tender  to  the  party  there,  if  present, 
or,  if  absent,  be  ready  at  the  place  to  perform  the  act  within  a 
convenient  time  before  sunset  for  its  completion,  it  is  sufficient ; 
and  if  the  tender  be  made  to  the  other  party  at  the  place  at  any 
time  of  the  day,  the  contract  is  performed ;  and  though  the  law 
gives  the  uttermost  convenient  time  on  the  last  day,  yet  this  is 
solely  for  the  convenience  of  both  parties,  that  neither  may  give 
longer  attendance  than  is  necessary;  and  if  it  happen  that  both 
parties  meet  at  the  place  at  any  other  time  of  the  last  day,  or  upon 
(1)  Plowd.  71.  (2)  Ed.  1651. 
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any  other  day  within  the  time  limited,  and  a  tender  is  made,  the      Stabtup 

tender  is  good.    See  Bacon's  Abr.  tit.  Tender  (D.)  (i),  Co.  Litt.  202  a.  macdonald. 

This  is  the  distinction  which  prevails  in  all  the  cases — where  a 

thing  is  to  be  done  any  where,  a  tender  a  convenient  time  before 

midnight  is  sufficient ;  where  the  thing  is  to  be  done  at  a  particular 

place,  and  where  the  law  implies  a  duty  on  the  party  to  whom  the 

thing  is  to  be  done  to  attend,  that  attendance  is  to  be  by  daylight, 

and  a  convenient  time  before  sunset.      This  is  the  meaning  of 

the  distinction  in  Withe^'s  v.  Drew  (2)  referred  to  in  Viner's  Abr, 

Night  (3),  and    cited  on  the   argument, — that  things  done  in  the 

night,  where  personal  attendance  of  another  is  not  necessary,  are 

good  ;  as  an  award  made  in  the  night  before  twelve,  was  held  to  be 

valid.     The  case  of  a  reservation  of  rent  with  a  covenant  to  pay  it, 

affords  a  clear  illustration  of  the  principle  above  laid  down.     The 

tenant  has  until  the  last  moment  of  the  day  to  pay  rent ;  and  if  he 

tender  it  to  the  lessor  personally  on  the  land,  if  he  can  find  him,  a 

convenient  time  before  midnight,  he  is  not  liable  to  an  action, 

Keating  v.  Irish  (4) ;  or  to  a  distress,  if  he  tender  any  time  before  it 

takes  place.    But  as  the  rent  issues  out  of  the  land,  it  is  competent 

for  ♦the  tenant  to  protect  himself  by  being  ready  on  the  land  at       [  •«26  ] 

the  door  of  the  mansion-house,  or  the  place  most  notorious,  a 

convenient  time,  before  sunset,  for  the  rent  to  be  counted  over  and 

received,  and  remaining  there  during  that  time,  though  the  lessor 

be  not  there  to  receive  it :    TinckUr  v.  Prentice  (5) ;  Bro.  Abr.  tit. 

Tender,  pi.  41 ;  HiU  v.  Grange  (e).     And,  on  the  other  hand,  if  the 

lessor  wishes  to  enforce  a  clause  of  re-entry  for  non-payment  of 

rent,  he  must  be  on  the   land    at    the   place  and  time  before 

mentioned,  and  there  demand  it.     But  if  the  parties  meet  at  any 

time  whatever  on  the    last  day,  on  or  off  the   land,   Cropp  v. 

Hamhleton  (7),  and  the  tender  is  made,  the  forfeiture  (8)  is  saved. 

If,  in  this  case,  the  goods  had  been  deliverable  at  a  particular 
place,  the  vendor  would  have  been  bound  to  deliver,  and  the  vendee 
to  accept,  at  that  place ;  and  the  vendee  need  not  have  been  there 
except  a  convenient  time  before  sunset ;  but  a  tender  to  the  vendee 
at  the  place  at  any  other  time  of  the  day,  there  being  convenient 
time  to  receive,  examine,  and  weigh  before  the  termination  of  that 
day,  would  have  been  good. 

(1)  Citing   1  Inst.  (Co.  Litt.)  202,  (5)  13  B.  K.  684  (4  Taunt.  549). 
211 ;  5  Co.  Rep.  114 ;  Cro.  Eliz.  14.               (6)  Plowd.  173. 

(2)  Cro.  Eliz.  676.  (7)  Cro.  Eliz.  48. 

(3)  15  Vin.  Abr.  554.  (8)  Co.  Litt.    202,    211;    1    Wms. 

(4)  1  Lutw.  593.  Saund.  287,  n. 

58—2 
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STARTUP  I  therefore  think  that  the  tender  was  good  in  this  case  in  point  of 
Macdonald.  time,  and,  consequently,  that  the  plaintiffs  having  been  able  to 
meet  with  the  defendant,  and  actually  to  tender  the  oil  to  him  a 
sufficient  time  before  midnight  to  enable  the  defendant  to  receive, 
examine,  and  weigh  the  oil,  performed,  as  far  as  they  could,  their 
part  of  the  contract,  and  were  entitled  to  recover  for  the  breach  of 
it  by  the  defendant. 

The  judgment  of  the  Court  of  Common  Pleas  most  be  reversed, 

and  our  judgment  must  be,  on  the  facts  found,  that  the  plaintiffs 

tendered,  and  that  the  first  plea,  though  supported  in  fact,  was 

[  *627  ]       bad  in  law,  and  that  *the  plaintiffs  are  entitled  to  judgment  non 

obstante  veredicto. 

Lord  Dbnman,  Ch.  J.: 

I  cannot  give  my  opinion  on  this  case  without  expressing  my 
distrust  of  its  correctness,  since  all  my  learned  brethren  now 
present  have  arrived  at  the  opposite  conclusion.  It  is,  however, 
some  consolation  that  I  agree  with  the  Court  of  Common  Pleas, 
and  with  the  first  impression  made  during  the  argument  on  several 
members  of  this  Court.  My  own  certainly  remains  unaltered  by 
what  I  have  heard.  The  train  of  authorities  cited  rather  tended  to 
confirm  me  in  it,  all  applying  to  a  tender  of  money  contracted  to  be 
paid  on  a  day  certain ;  and  they  establish  the  principle  that  a 
tender  on  that  day  is  not  sufficient,  but  the  tender  must  be  made 
at  a  convenient  time  on  that  day.  It  may  indeed  be  the  uttermost 
convenient  time;  but  in  requiring  that  the  time  should  be  con- 
venient, the  law  qualifies  the  obligation  to  accept  money  on  a 
particular  day  from  a  regard  to  the  ordinary  wants,  and  under- 
stood expectations,  of  mankind.  I  cannot  see  why  the  same 
qualification  should  not  be  introduced  in  reference  to  the  delivery 
of  goods.  Indeed,  I  should  rather  say  that  that  consistency  as 
well  as  reason  exact  it,  and  that  a  greater  variety  of  circumstances 
may  affect  the  question  of  convenience. 

Suppose  a  plea  of  tender  of  a  sum  of  money  on  a  day  named,  and 
a  replication  that  it  was  not  tendered  in  reasonable  time.  If  issue 
were  taken  thereon,  and  the  jury  found,  in  general  terms,  that  the 
tender  was  not  reasonable  on  account  of  the  lateness  of  the  hour,  I 
apprehend  the  plaintiff  must  succeed.  But  if  the  jury  had  further 
found  that  though  the  time  was  unreasonable  by  the  lateness  of  the 
hour,  there  was  full  time  for  the  plaintiff  to  have  counted  and 
weighed  the  money,  an  argument  might  have  been  raised,  whether 
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this  finding  *did  not  involve  a  contradiction,  as  the  law  seems  to      Startup 
regard  no  other  circumstances  as  making  the  time  of  a  tender  of   maodonald. 
money,  reasonable.  [  *628  ] 

But  where  the  question  is  as  to  the  delivery  of  bulky  goods  in  a 
great  commercial  community,  notoriously  conducting  its  operations 
by  certain  rules  known  among  all  merchants,  it  seems  to  me  obvious 
that  the  lateness  of  the  hour  may  make  a  tender  unreasonable, 
though  the  time  may  be  sufficient  for  weighing,  measuring,  and 
warehousing.  There  ought  to  be  opportunity  as  well  as  time.  The 
known  habits  of  the  contracting  parties  may  be  taken  into  that 
account.  Supposing  it  to  be  clear  that  such  delivery  cannot  be 
made  without  a  certain  force  of  labourers  to  receive  and  stow  away 
goods,  and  notorious  that  all  labourers  employed  in  that  trade  left 
their  work  at  an  earlier  hour  than  that  of  the  tender,  I  think  a 
tender  after  that  period  would  be  unreasonable,  and  that  the  late- 
ness of  the  hour  might  be  truly  stated  as  the  cause.  I  cannot 
understand  why  this  may  not  have  been  present  to  the  mind  of 
both  parties  when  they  joined  issue,  and  of  the  jury  when  they 
found  their  verdict  (i). 

Suppose  this  declaration  had  alleged  a  contract  to  deliver  within 
fourteen  days,  and  had  added  that  '*  the  plaintiffs  delivered  on  the 
fourteenth  day,  but  true  it  is  that  they  delivered  at  an  unreasonable 
time  by  reason  of  the  lateness  of  the  hour."  True,  the  particular 
facts  which  would  thus,  with  the  lateness  of  the  hour,  show  the 
tender  unreasonable,  might  have  been  specially  pleaded ;  e.g.  the 
want  of  time  to  deliver  the  article,  from  its  being  contained  in 
vessels  of  unusual  form — the  absence  of  all  the  servants,  according 
to  custom,  from  the  warehouse  *at  the  time  of  the  tender — some  [  ^629  ] 
particular  usage  of  the  trade  with  respect  to  the  time  for  delivering 
such  goods — the  want  of  daylight,  involving  the  necessity  for  using 
candles,  and  thus  producing  danger  of  fire  to  the  stock  in  trade ; 
these,  or  similar,  facts  might  have  been  specially  pleaded,  and 
either  contradicted  or  explained,  and  the  opinion  of  the  jury  taken 
on  the  facts,  whereupon  ultimately  the  issue  might  depend.  But 
if  the  party  choose  to  take  an  issue,  in  general  terms,  on  the  entire 
state  of  facts,  may  he  not  do  so  ?  I  apprehend  that  he  may,  and 
that  he  must  be  bound  by  a  verdict  found  by  the  jury  on  the  very 

(1)  Qucere,  whether  the  jury  could  time  to  collect  the  labourers,  without 

truly  find  that  there  was  sufficient  whose  assistance  such  weighing  &c. 

time  to  weigh,  measure  and  warehouse  could  not  be  effected, 
the  oil;   if  there  were  not  sufficient 
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STARTUP      question  which  he  agrees  to  submit  to  their  consideration,  unless 

Macdonald.  the  law  distinctly  sees  that  there  can  be  no  ground  for  pronouncing 

the  tender  unreasonable.     I  can  discover  no  such  impossibility ;  on 

the  contrary,  I  can  easily  conceive  cases  in  which,  notwithstanding 

the  sufficiency  of  time  for  all  the  particulars  that  appear  in  the 

finding  of  the  jury,  other  circumstances  may  render  it  unreasonable 

and  naught.    My  individual  opinion,  therefore,  is  that  the  judgment 

of  the  Common  Pleas  ought  to  be  affirmed. 

Judgment  reversed. 

The  Court  of  Error  being  bound,  upon  reversing  the  judgment  of 
the  Court  below,  to  pronounce  the  judgment  which  that  Court 
ought  to  have  given,  a  discussion  arose  as  to  the  form  in  which 
the  judgment  should  be  entered.  It  was  ultimately  ordered  that 
judgment  should  be  entered  for  the  plaintiffs,  as  upon  a  verdict  for 
them,  on  the  second  issue;  and  also  for  the  plaintiffs  noti  obstante 
veredicto,  on  the  first  issue. 


IN    THE  COURT  OF  COMMON   PLEAS. 


1843.  DODD  AND  DAVIE8   v.   ACKLOM  (l). 

(6  Man.  &  G.  672—683;   S.  0.  7  Scott,  N.  R  415 ;   13  L.  J.  C.  P.  11  ;    7  Jur. 

[  672  ]  1017.) 

A.  and  B.  demised  a  hoiuse,  by  lease  in  writing,  to  C,  at  a  rent  payable 
quarterly.  The  key  was  delivered  to  C.'s  wife.  C.  entered  into  possessioD; 
but  before  the  first  quarter's  rent  became  due  (there  haying  been  some 
dispute  as  to  arrears  of  rent  and  taxes),  C.'s  wife  delivered  the  key  back  to 
A.,  who  accepted  it.    B.,  after  signing  the  lease,  had  never  interfered. 

Held,  that  the  delivering  back  of  the  key  by  the  tenant,  ammo  stirmm 
retldendiy  and  its  acceptance  by  the  landlords,  amounted  to  a  surrender  of 
the  term  by  act  and  operation  of  law,  within  the  Statute  of  Frauds. 

Held,  also,  that  the  jury  were,  upon  the  facts,  warranted  in  finding  that 
C.*s  wife  acted  as  his  agent  in  surrendering  the  term,  and  that  A.  acted  sls 
agent  for  B.  in  accepting  the  surrender,  and  that  B.  was  bound  by  the 
surrender  and  acceptance. 

Assumpsit  for  use  and  occupation.     Plea,  non  assumpsit. 

At  the  trial  before  Erskine,  J.  at  the  sittings  for  Westminster 
[  •673  ]       *in  last  Trinity  Term,  the  following  facts  were  proved  in  evidence. 

On  the  7th  of  October,  1842,  the  plaintiffs,  by  lease  in  writing 

signed  by  both  of  them,  demised  a   house   to    the  defendant,  at 

a  yearly  rent,  payable  quarterly.     The  defendant's  wife  received 

the  key  from  the  wife  of  the   plaintiff  Dodd,  and  the  defendant 

(I)  As  to  this  case,  see  Smith's  L.C.,      pp.   837 — 843,    and    the  oases    there 
notes  to  Doe  v.  Oliver,  11th  ed.,  vol.  ii.      cited.--J.  G.  P. 
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entered  into  possession,  and  after  communicating  mth  Dodd  Dodd 
upon  the  subject,  began  to  whitewash  and  paper  part  of  the  aoklom. 
premises.  The  defendant  afterwards  discovered  that  a  consider- 
able amount  of  rent  was  in  arrear  to  the  superior  landlord ;  that 
the  land-tax  and  water-rate  were  also  in  arrear ;  and  he  there- 
upon remonstrated  with  Dodd.  About  Christmas  the  key  of  the 
front  door  was  delivered  up  by  the  defendant's  wife  to  Dodd,  and 
accepted  by  him.  It  was  contended  on  the  part  of  the  plaintiffs 
that  this  was  not  sufficient  to  constitute  a  surrender  by  act  and 
operation  of  law,  under  the  29  Gar.  II.  c.  8,  s.  3,  especially  as  it 
was  not  shown  that  the  defendant's  wife  had  authority  to  give  up 
the  key ;  and  that,  at  any  rate,  a  surrender  to  one  plaintiff,  would 
not  enure  as  a  surrender  to  both. 

The  learned  Judge  told  the  jury  that  the  plaintiffs  were  entitled 
to  a  verdict,  unless  the  jury  thought  that  the  plaintiffs  had,  by 
some  act,  prevented  the  defendant  from  having  a  beneficial  occu- 
pation of  the  premises ;  or  unless  the  tenancy  had  been  put  an  end 
to  by  all  parties  before  any  rent  became  due ;  and,  further,  that 
if  the  jury  thought  that  the  defendant's  wife  had  authority  from 
her  husband  to  deliver  up  the  possession  by  giving  up  the  key, 
and  had  done  so,  and  that  the  plaintiff  Dodd  had  accepted  it, 
also  having  authority  from  the  other  plaintiff  so  to  do,  that 
would  amount  to  a  surrender  of  the  tenancy  by  act  and  operation 
of  law,  and  the  defendant  would  be  entitled  to  a  verdict. 
The  jury  having  returned  a  verdict  for  the  defendant, 

Byles,  Serjt.,  in  last  Trinity  Term,  obtained  a  rule  nisi  for  a       [  674  ] 
new  trial  upon  the  ground  of  misdirection,  and  also  that  the  verdict 
was  against  evidence.      Upon  the  former  point  he  renewed  the 
objections  taken  at  the  trial,  and  cited  Tliomas  v.  Cook  (i),  MoUett     . 
V.  Brayne  (2),  and  Qrimman  v.  Legge  (3). 

Talfourd,  Serjt.  (with  whom  was  Thomas)  now  showed  cause : 
The  questions  were  properly  left  to  the  jury.  Under  the  circum- 
stances the  defendant  would  even  have  been  justified  in  giving 
up  possession  of  the  house  without  the  consent  of  the  landlords ; 
as  in  every  letting  of  a  house  there  is  an  implied  contract  that  it 
is  fit  for  habitation  :  Smith  v.  Marrable  (4).    But  here,  the  landlords 

(1)  20  R.  E.  374  (2  B.  &  A.  119 ;  2      Man.  &  By.  438). 

Stark.  N.  P.  C.  408).  (4)  63  B.  B.  493  (11  M.  &  W.  5). 

(2)  11  B.  B.  676  (2  Camp.  103 ;  8.  0.  But  see  Sutton  v.  Temple,  12  M.  &  W. 
2  Man.  &  By.  439,  n.).  62 ;  Hart  v.  WincUor,  12  M.  &  W.  68. 

(3)  32  E.  B.  398  (8  B.  &  G.  324 ;  2 
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DoDD  did  assent  to  the  determination  of  the  tenancy,  by  accepting 
ACKLOM.  ^he  key.  That  has  always  been  held  to  be  a  surrender  by  act 
and  operation  of  law:  ff^hitehead  v.  Clifford  (i),  Grimman  v. 
Legge  (2).  In  the  former  of  these  cases,  Mollett  v.  Brayne  (a)  was 
referred  to,  bat  was  distinguished  by  Gibbs,  Ch.  J. ;  as  in  that  case 
there  had  been  a  parol  notice  to  quit,  which  was  acted  upon,  not 
by  both  parties,  but  by  the  tenant  only.  Here,  the  defendant's 
wife  having  acted  as  agent  for  her  husband  in  receiving  the  key  ; 
it  was  a  fair  inference  that  she  acted  in  the  same  character  in 
giving  it  up.  It  was  also  a  fair  presumption  that  the  plaintiff  Dodd 
acted  by  the  authority  of  the  other  plaintiff,  who  was  not  shown 
to  have  interfered  in  the  transaction  after  he  executed  the  lease. 

(Maule,  J. :  In  Co.  Litt.  188  a,  it  is  said :  "  If  a  man  maketh  a 
[  *67o  ]  lease  for  life,  and  granteth  the  reversion  *to  two  in  fee,  the  lessee 
granteth  the  estate  to  one  of  them,  they  are  not  joint-tenants  of  the 
reversion ;  for  there  is  an  execution  of  the  estate  for  the  one  moiety, 
and  an  estate  for  life,  the  reversion  to  the  other,  of  the  other 
moiety."  To  which  the  following  note  is  added  by  Mr.  Hargrave: 
''  But  it  is  otherwise  on  a  surrender ;  for  that  enures  to  both  joint- 
tenants  of  the  reversion  "  (4).) 

Byles^  8erjt.  in  support  of  the  rule  : 

There  having  been  a  regular  lease  from  both  the  plaintiff  to 
the  defendant,  under  which  he  entered,  it  lies  upon  him  to  show  a 
legal  determination  of  the  tenancy.  Suppose  the  plaintiff  Dodd 
had  been  the  sole  lessor,  and  the  key  had  been  delivered  to  him  by 
the  defendant,  instead  of  his  wife,  there  would  still  have  been  no 
surrender  by  act  and  operation  of  law  within  the  Statute  of  Frauds. 
But  the  delivery  of  the  key  was  by  the  wife  who  was  not  shown  to 
be  authorized.  She  was  not  a  general  agent  for  her  husband  ;  and 
there  was  no  ratification  by  him  of  her  act.  And  even  assuming 
that  she  had  authority,  and  that  the  delivery  of  the  key  by  her  to 
Dodd  amounted  to  a  surrender  to  him,  still,  as  regarded  Davies, 
there  was  no  surrender. 

The  mere  delivery  of  the  key  was  not  a  surrender.  It  was  not 
shown  that  the  landlords  took  possession  of  the  premises,  or  that 
the  tenant  quitted. 

(1)  15  K  E.  579  (5  Taunt.  518).  (4)  A    position   not    supported  by 

(2)  32  B.  B.  398  (8  B.  &  G.  324  ;  2  either  of  the  authorities  to  which  Mr. 
Man.  &  By.  438).  Hargraye  refers. 

(3)  11  B.  B.  676  (2  Camp.  103). 
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(TmDAL,  Gh.  J.:    What  could  have  been  the  intention  of  the        dodd 
pajrties? 


V, 
AOKLOM. 


Maulb,   J. :  Might  not  the  jury  infer  from  the  facts  proved, 
tliat  the  landlords  went  in  ?) 

J^ToUett  V.   Brayne  and    Doe  d,   Huddleston   v.  Johnston  (l)    are 
authorities  for  the  plaintiffs  upon  this  point. 

(Maule,  J. :   In  the  former  ef  those  cases  it  would  appear  that 
the  landlord  merely  meant  to  say  to  his  tenant—"  You  may  leave 
the  premises  *if  you  like ;   but  I  shall  have  my  rent."      Lord       [  •676  ] 
Sllenbobouoh,  Gh.  J.  treats  it  as  a  licence.) 

In  Whitehead  v.  Clifford,  Gibbs,  Gh.  J.  lays  great  stress  upon 
the  change  of  possession,  and  upon  the  fact  that  the  landlord 
had  taken  possession  of  the  house,  and  made  a  profit  of  the 
premises.  In  Grimman  v.  Legge  the  tenant,  before  delivering  up 
the  key,  went  out  and  removed  his  furniture.  So,  in  Thomas  v. 
CooA;  the  tenant  had  put  an  under-tenant  into  possession,  whom 
the  landlord  had  accepted,  and  distrained  upon.  In  these  cases 
there  were  acts  by  both  parties  amounting,  no  doubt,  to  a 
surrender  by  operation  of  law.  Here,  nothing  is  shown  but  the 
mere  giving  up  of  the  key.  Suppose  the  premises  had  been  a 
farm,  the  delivery  by  the  tenant  of  the  key  to  the  main  gate  of  the 
premises  would  not  have  been  sufficient  evidence  of  a  surrender  of 
the  term  by  operation  of  law ;  nor  would  the  delivery  of  a  key  of  an 
inner  door  of  the  house,  or  of  one  room  in  it. 

(Maulb,  J. :  The  plaintiffs  must  show  either  that  the  defendant 
actually  occupied  the  premises,  or  that  he  might  have  occupied 
them ;  otherwise  this  action,  for  use  and  occupation,  will  not  lie. 
Now,  is  not  the  fact  that  the  landlords  had  the  key,  evidence  to 
exclude  the  occupation  by  the  defendant  ?) 

It  might  have  been  so,  if  there  had  not  been  a  subsisting  term. 

But  assuming  that  the  giving  up  of  the  key  would  have  been 
a  sufficient  surrender  by  operation  of  law,  if  made  by  the 
defendant,  the  wife  was  not  a  sufficient  agent  to  determine  her 
husband's  estate.  Or,  if  it  be  said  that  the  plaintiff  Dodd  cannot 
object  to  her  agency,  as  he  accepted  the  key  from  her,  still  his 
acceptance    will    not   bind    the    other    plaintiff,   Davies,  or  the 

(1)  M'CleL  &  Y.  141. 
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DoDD  defendant.  If  the  latter  brought  ejectment  it  would  be  no  answer 
AcKLOM.  ^^^^  ^^  ^^3  ^^  given  up  the  key  to  Dodd.  There  was  no 
recognition  of  her  agency  by  the  defendant ;  nor  would  it  have 
[  *677  ]  been  sufficient  if  there  bad  been ;  as  in  *the  case  of  a  notice  to 
quit  given  by  an  unauthorized  agent,  and  afterwards  recognised  by 
the  landlord  after  the  notice  had  begun  to  run :  Doe  d.  Lytter  v. 
Gold  win  (i). 

At  any  rate  there  was  no  surrender  to  the  plaintiff  Da  vies ;  he 
was  joint  lessor  with  Dodd ;  and  it  is  immaterial  whether  they 
were  joint-tenants  or  tenants  in  common.  The  first  quarter's  rent 
would  become  due  on  the  7th  of  January,  and  the  acceptance  of  the 
key  by  Dodd,  before  that  time,  would  not  deprive  Davies  of  the 
accruing  rent.  In  Tooker's  case  (2)  it  it  said  by  Pophuc,  J.  that 
''  every  act  done  by  one  joint-tenant,  in  benefit  of  himself  and  his 
companion,  is  good;  as  payment  of  rent  &c.  to  the  lord  by  one 
doth  discharge  the  other;  but  one  joint-tenant  cannot  prejudice 
his  companion  as  to  any  matter  of  inheritance  or  freehold."  And 
in  the  report  of  the  same  case  in  Gro.  Eliz.  it  is  said  to  have  been 
resolved  that  "  every  act  by  the  one  joint-tenant  for  the  benefit 
of  his  companion  shall  bind,  but  those  acts  which  prejudice  his 
companion  in  estate  shall  not  bind ;  as  the  default  of  the  one,  the 
surrender  of  the  one,  &c."  And  if  one  joint- tenant  cannot  make 
a  surrender,  neither  can  he  accept  one.  The  rule  in  that  case  is 
recognised  by  Lord  Ellbnborough,  Gh.  J.  in  Right  d.  Fislier  v. 
Cuthell  (3) ;  and  his  Lordship  adds:  ''  The  only  question,  therefore, 
for  consideration  is,  whether  the  giving  notice  to  determine  the  lease, 
whereby  the  joint-tenants  are  to  acquire  possession  of  the  estate,  be 
such  an  act  as  must  necessarily  be  a  benefit  to  the  third  joint- 
tenant,  or  whether  it  may  prejudice  him."     This  doctrine  explains 

[  ♦678  ]  the  note  of  Mr.  Hargrave  to  Go.  Litt.  *188  a.  The  plaintiff  Davies 
might  possibly  take  advantage  of  the  surrender,  in  which  case  it  would 
enure  to  his  benefit ;  but  the  question  here  is  whether  he  is  bound  by 
it,  where  it  is  necessarily  to  his  prejudice,  as  causing  a  loss  of  rent. 

(Maule,  J. :  How  could  Davies  make  the  surrender  enure  to  his 
advantage  ?) 

Suppose  the  present  plaintiffs  brought  ejectment  against  another 

(1)  57  B.  B.  621  (2  Q.  B.  143).    See  (2)  2  Co.  Bep.  68  a ;  £f.  C.  nom.  Rud 

also  Right  d.  Fhher  v.  Cuthell,  7  B.  B.  v.  Tucker,  Cro.  Eliz.  802. 

752  (5  East,  491 ;  2  Smith,  83 ;  5  Esp.  (3)  7  B.  B.  754  (5  East,  494). 
N.  P.  149). 
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tenant  of  the  premises ;  and  he  set  up  the  lease  to  the  present        Dodd 
defendant,  as  SLJtis  tertii,  the  plaintiffs  might  show  a  surrender  by      agklom. 
tlie  present  defendant  to  one  of  them,  of  which  they  might  both 
tsike  the  benefit. 

(ilAULE,  J. :  In  a  note  to  Doe  d.  Elliot  v.  Hulme  (i)  it  is  pointed 
out  that  in  Right  d.  Fisher  v.  Cuthell  the  lessors  of  the  plaintiff 
^«vere  trustees,  and  the  lease  under  which  the  defendant  held, 
expressly  required  a  notice  "  under  his  or  their  respective  hands." 
And  this  distinction  was  afterwards  remarked  upon  by  Lord 
Tentbrdbn,  Ch.  J.  in  giving  the  judgment  of  the  Court  in  Doe  d. 
Aslin  V.  Summerset  {2} ;  in  which  case  it  was  held  that  a  notice 
to  quit  signed  by  one  of  several  joint- tenants,  on  behalf  of  the 
others,  is  sufficient  to  determine  a  tenancy  from  year  to  year,  as 
to  all.  After  all  is  it  not  rather  a  question  of  law  than  of  fact 
whether  the  surrender  was  for  the  benefit  of  the  other  joint-tenant? 
It  would  surely  be  very  unsatisfactory  that  it  should  be  left  as  a 
question  for  the  jury  to  decide  upon. 

(CoLTMAN,  J. :  In  Right  d.  Fisher  v.  Cuthell  Lord  Ellbnborough, 
Ch.  J.  must  be  taken  to  allude  to  cases  where  the  one  joint-tenant 
had  no  authority  from  the  other.) 

One  question  left  to  the  jury  in  this  case  was,  whether  Dodd  had 
authority  ;  but  the  question  whether  one  joint-tenant  has  authority 
to  bind  another  is  surely  a  question  of  law. 

(TiNDAL,  Ch.  J. :    Dodd  is  the  party  who  transacts  the  whole 
business,  and  Davies  never  interferes.     Surely  *these  are  facts  for       [  *679  ] 
the  jury.) 

A  mere  authority  to  receive  rent  or  deal  generally  with  the  premises 
would  not  be  an  authority  to  receive  a  surrender. 

TiNDAL,  Ch.  J. : 

Two  questions  arise  in  this  case.  First,  whether,  under  the 
circumstances,  there  was  a  surrender  of  the  premises  by  the 
tenant  by  act  and  operation  of  law,  within  the  meaning  of  the 
Statute  of  Frauds;  and  secondly,  whether,  supposing  there  was 
such  a  surrender,  Davies,  one  of  the  joint  lessors,  was  affected 
by  that  surrender.  And  I  am  of  opinion,  upon  the  evidence,  that 
there  was  a  sufficient  surrender,  and  that  Davies  was  bound  by 

(1)  2  Man.  &  By.  433,  434,  n.  (a).  (2)  35  B.  B.  250  (1  B.  &  Ad.  135). 
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DoDD  the  acts  of  Dodd,  his  co-lessor.  There  was  andoubiedly  no  formal 
AcKLOM.  surrender  by  deed  or  note  in  writing ;  but  it  is  clear  there  may  be 
a  surrender  by  act  and  operation  of  law,  where  there  is  a  change 
of  possession.  By  the  old  law,  before  the  Statute  of  Frauds,  if  a 
lessee  took  a  new  lease  from  the  lessor  it  would  operate  as  a 
surrender  of  the  former  term,  although  the  second  lease  were  for 
a  shorter  period  than  the  first,  or  were  by  parol ;  and  the  reason 
is,  that  the  lessee,  by  taking  the  second  lease,  affirms  that  the 
lessor  is  able  to  make  such  lease  (i).  So,  where  there  has  been 
a  change  of  possession,  with  the  assent  of  both  parties,  it  amounts 
to  a  surrender  of  the  term  by  act  and  operation  of  law. 

The  present  case  is  not  like  Doe  d.  Hvddleston  v.  Johnston,  where 
the  second  tenant  was  never  substituted,  nor  MoUett  v.  Brayne, 
where  the  landlord  told  the  tenant  that  he  might  go,  but  that  he 
would  hold  him  to  the  payment  of  rent.  Here,  there  is  evidence 
that  after  a  lease  in  writing  had  been  executed,  the  tenant  finding 
[  *680  ]  that  the  ground-rent  and  land-tax  were  *due,  and  that  there  was  a 
dispute  as  to  the  payment  of  the  water-rate,  felt  a  disinclination  to 
continue  in  possession.  I  am  not  prepared  to  say  that  if  the 
landlords  had  known  this  state  of  facts,  and  had  concealed  them 
from  the  tenant,  there  might  not  have  been  an  action  for  deceit 
by  the  tenant  against  the  landlords.  It  is  true  that  the  defendant 
enters  into  possession,  and  that  he  proceeds  to  paper  and  white- 
wash some  part  of  the  premises;  but  some  time  about  Christmas 
his  wife  delivers  the  key  of  the  house  to  the  plaintiff  Dodd.  Nov 
the  first  question  is,  was  that  a  change  of  possession  ?  The  jory 
have  found  there  .was  such  a  change,  by  consent  of  both  parties ; 
and  that  amounts  therefore  to  a  surrender  by  act  and  operation 
of  law.  The  key  was  shown  to  have  been  delivered  to  the  plaintiff 
Dodd ;  and  when  a  given  state  of  things  has  been  shown  to  exist, 
the  law  will  assume  that  it  continues  unless  a  change  be  shown. 
The  natural  presumption,  therefore,  is  that  the  key  remained  in 
Dodd's  possession. 

One  objection  that  has  been  taken  is,  that  the  defendant's  wife 
could  not  bind  her  husband  by  the  delivery  of  the  key.  But  we 
must  look  at  all  the  circumstances  of  the  case.  The  key  was 
first  delivered  by  the  wife  of  the  plaintiff  Dodd  to  the  wife  of  the 

(1)  Plowd.  106,  107  a.     But  there,  by  the  act  of  the  parties  acting  accord- 
both    PoRTMAi^^,    J.    and    B&OMLEY,  ing  to  the  common  law,)  not  a  but- 
Ch.  J.  state  that  it  is  a  surrender  by  render  by  operation  of  law. 
the  course  of  the  common  law,  (viz. 
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clefendant;  and  and  from  her  Dodd  afterwards  received  the  key        Dodd 
l>ack.     I  think  therefore  there  is  no  objection  on  the  ground  of  the      acklom. 
x^ant  of  aathority  in  the  defendant's  wife. 

Then  the  last  question  is,  whether  the  plaintiff  Davies  is  affected 
l>y  the  acts  of  Dodd.  And  here  we  must  look  to  the  circumstances 
skgain.  Davies  signs  the  lease,  it  is  true,  but  he  is  then  lost  sight  of. 
Dodd  always  acts  in  the  business.  The  application  by  the  defen- 
clant  as  to  the  repairs,  is  made  to  Dodd.  And  there  are  many 
other  circumstances  in  which  Dodd  was  concerned  and  not  Davies. 
I  think  it  was  properly  left  to  the  jury  to  say  whether  Dodd  was 
not  to  conduct  the  whole  business.  *Upon  the  whole  therefore  it  [  •68i  ] 
appears  to  me  that  the  case  was  properly  submitted  to  the  jury. 

With  respect  to  the  evidence,  there  is  no  affidavit  to  negative  the 
receipt  of  the  key  by  Dodd ;  and  I  see  no  reason  to  disturb  the 
verdict  upon  this  ground. 

I  think  the  rule  must  be  discharged. 

GOLTMAN,   J.: 

I  am  of  the  same  opinion.  Upon  the  question  of  surrender  by 
operation  of  law,  there  is  prima  facie  a  good  deal  of  difficulty  as  to 
the  precise  meaning  of  the  term  as  used  in  the  Statute  of  Frauds. 
Probably  the  expression  referred  to  such  surrenders  as  were  then 
known,  and  which  are  mentioned  in  Plowden  (i).  Subsequent 
cases  have  gone  much  further  than  the  old  doctrine.  In  Thomas  v. 
Cook  (2)  it  appeared  that  the  plaintiff  had  originally  let  the  premises 
to  the  defendant  as  tenant  from  year  to  year.  After  the  defendant 
had  resided  there  for  some  time,  he  underlet  them  to  one  P.  com- 
mencing at  Christmas,  1806.  At  Lady  Day,  1807,  the  defendant 
distrained  upon  P.  for  rent  in  arrear.  Bent  being  then  due  from 
the  defendant  to  the  plaintiff,  the  latter  gave  notice  to  P.  not  to  pay 
the  rent  to  the  defendant,  but  to  pay  it  to  him;  and  upon  the 
defendant's  refusing  to  take  P.'s  bill  for  the  amount  then  due,  the 
plaintiff  agreed  to  take  it  himself  in  payment  of  the  rent  due  from 
the  defendant  to  him,  saying  that  he  would  not  have  any  thing 
more  to  do  with  the  defendant ;  and  in  the  following  October,  the 
plaintiff  himself  distrained  upon  the  goods  of  P.  for  rent  in  arrear. 
It  was  held  that  these  circumstances  constituted  a  valid  surrender 
of  the  defendant's  interest  by  act  and  operation  of  law,  within  the 

(1)  In  Fulmerston  Y.  Steward,  ^.lOe.  (2)  20  R.  E.  374  (2  B,  &  A.  119; 

And    see    Bac.  Abr.  tit.  Leases  and      2  Stark.  N.  P.  C.  408). 
Terms  for  Years  (8.)  3. 
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DoDD  Statute  of  Frauds.  So,  in  Grimman  v.  Legge  (l)  it  was  also 
AcKLOM.  decided  that  where  there  is  an  agreement  between  *the  landlord 
[  *t*82  ]  and  tenant  that  the  latter  shall  deliver  up  possession,  and  posses- 
sion is  delivered  up  accordingly,  that  is  a  surrender  bj  operation  of 
law.  In  the  present  case  I  think  there  was  sufficient  evidence  of 
such  a  surrender.  MoU^tt  v.  Brayne,  and  Doe  d.  HttddJeston  v. 
Johnston,  are  quite  distinct  from  Orimman  v.  Legge.  In  Mollett  v. 
Brayne  it  was  not  shown  that  the  landlord  took  possession.  In 
Doe  d.  IluddlesUm  v.  Johnston  the  agreement  to  put  an  end  to  the 
tenancy,  was  never  carried  out.  In  the  present  case  the  jary  have 
found  that  the  key  was  delivered  up  with  the  intent  that  the  land- 
lord should  resume  possession ;  and  that  amounts  to  a  surrender  by 
operation  of  law. 

Then  comes  the  further  question  whether  Davies  was  bound  by 
the  act  of  Dodd.  Upon  this  point  I  have  found  a  little  difficulty 
in  making  up  my  mind ;  but  it  appears  to  me  upon  the  whole — the 
management  of  the  business  being  left  entirely  to  Dodd — that  there 
was  evidence  to  warrant  the  jury  in  inferring  that  Dodd  had  autho- 
rity to  act  for  his  co-lessor  Davies.  That  puts  the  case  out  of  the 
rule  in  Reid  v.  Tucker ;  which  is  applicable  only  where  one  joint- 
tenant  acts  for  the  other  without  authority,  or  where  the  onlj 
authority  is  that  which  is  to  be  implied  from  the  relation  in  whieli 
they  stand  to  each  other  as  such  joint-tenants. 

As  to  the  weight  of  evidence,  I  am  of  opinion  that  the  verdict 
was  correct. 

Maulb,  J. : 

I  also  think  this  rule  must  be  discharged.  As  to  the  evidence,  I 
think  it  was  sufficient  to  support  the  verdict.  As  to  the  alleged 
misdirection,  I  think  there  was  none.  This  was  an  action  of 
assumpsit  for  use  and  occupation,  in  which  the  plaintiffs  say  that 
the  defendant  is  indebted  to  them  for  the  occupation  of  certain 
premises.  The  defendant  denies  his  liability.  The  question  is, 
[  •683  ]  whether,  on  a  certain  day — namely  on  the  *day  on  which  by  the 
original  lease  the  rent  would  fall  due — the  defendant  was  occupying 
the  premises  with  the  consent  of  the  plaintiffs  so  as  to  give  rise  to 
an  implied  promise  on  his  part.  Now  if  one  of  the  plaintiffs  had 
put  the  defendant  out  of  possession,  it  might  be  a  question  whether, 
it  being  a  joint  contract,  they  could  both  sue  upon  it.  Bat  suppos- 
ing there  was  an  authority  on  the  part  of  Dodd  to  act  for  Davies  in 
(1)  32  E.  E.  398  (8  B.  &  0.  324;  2  Man.  &  Ey.  438). 
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accepting  the  key,  then  there  is  no  doubt  that  there  was  a  surrender        Dodd 
of  the  premises  by  operation  of  law.     It  seems  clear,  from  all  the     acklom. 
circumstances,  that  Dodd,  being  the  managing  owner,  was  satisfied 
with  the  authority  of  Mrs.  Acklom  to  give  up  the  key ;  and  that  is 
gaite  sufficient  against  his  joint-tenant. 

Erskene,  J.: 

• 

Having  the  sanction  of  the  rest  of  the  Court  for  the  way  in  which 

I  left  the  case  to  the  jury,  I  shall  say  nothing  as  to  the  law.     And 

as  to  the  verdict,  I  am  by  no  means  dissatisfied  with  it. 

RuU  discharged, 
WAKD   V.  LLOYD  (1).  i843. 

JVVr.  24. 
(6  Man.  &  G.  785—791;  S.  C.  7  Scott,  N.  E.  499;  1  Dowl.  &  L.  763;  13  

L.  J.  0.  P.  5.)  [  785  ] 

The  Court  will  not  set  aside  a  warrant  of  attorney  given  to  secure  a  debt, 
on  the  groimd  that  it  was  obtained  from  the  defendant  by  a  threat  of 
prosecution  for  felony,  unless  it  distinctly  appear  that  there  was  an 
agreement  by  the  plaintiff,  either  express  or  necessarily  implied,  to  abstain 
from  prosecuting  upon  the  security  being  given. 

BOMPAS,  Serjt.,  on  a  former  day  in  this  Term,  on  behalf  of 
Bead,  one  of  the  assignees  of  the  defendant,  under  SLjiat  in  bank- 
ruptcy, obtained  a  rule  calling  upon  the  plaintiff  to  show  cause  why 
the  warrant  of  attorney  executed  in  this  case,  and  all  proceedings 
thereon,  should  not  be  set  aside,  on  the  ground  that  it  was  given 
upon  an  illegal  consideration,  namely,  a  corrupt  agreement  to 
compromise  a  felony. 

It  appeared  from  his  affidavits  that  the  plaintiff,  who  was  a  coal 
merchant  in  Denbighshire,  had  also  an  establishment  at  Newton, 
Montgomeryshire,  of  which  the  defendant  had  the  charge,  as  his 
clerk.  The  defendant's  duty,  as  such  clerk,  was,  to  collect  and 
receive  money  on  the  plaintiff's  account,  and  to  remit  it  to  him, 
together  with  monthly  accounts.  In  December,  1841,  the  plaintiff 
having  ascertained  that  the  defendant  had  received  upwards  of 
900Z.  more  than  he  had  accounted  for,  sent  for  him,  and  told  him, 
that,  '*  unless  he  went  to  his  (plaintiff's)  attorneys,  and  gave  satis- 
factory security,  he  would  prosecute  him  for  unlawfully  making  use 
of  his  money," — thereby  meaning,  **  for  unlawfully  embezzling  or 
appropriating  to  his  own  use  moneys  he  had  received  as  his  clerk." 

(1)  Followed  by  C.  A.  in  Flower  v.  Benefit  Building  Society  [1892]  1  Ch. 
Sadler  (1872)  10  a  B.  D.  672;  and  see  173  (0.  A.) ;  61  L.  J.  Oh.  138.— ,1.  G.  P. 
Jonea     v.    MerionetJishire    Permanent 
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wabd       The  defendant  thereupon  went  to  the  plaintiff's  solicitors,  and 

Llotd.      executed  a  warrant  of  attorney,  dated  the  8th  of  December,  1841, 

authorizing  them  to  appear  for  him  and  confess  a  judgment  for 

1,800Z.,  with  a  defeazance  to  secure  900/.    On  the  9th  of  December, 

1841,  judgment  was  entered  up  on  the  warrant  of  attorney  and 
execution  issued  on  the  following  day.    On  the  16th  of  February, 

1842,  the  effects  of  the  defendant  were  sold,  and  the  proceeds  paid 
[  *786  ]      over  by  the  sheriff  to  *the  plaintiff  under  an  indemnity.    On  the 

19th  of  April  ^Jiat  in  bankruptcy  issued  against  the  defendant, 
under  which  he  was  duly  adjudged  a  bankrupt,  and  Bead  was 
chosen  as  the  creditors'  assignee.  The  act  of  bankruptcy  upon 
which  the  adjudication  proceeded,  was  the  giving  the  warrant  of 
attorney  in  question.  The  circumstances  under  which  the  warrant 
of  attorney  was  obtained  were  first  made  known  to  the  assignee 
upon  the  plaintiff's  examination  before  the  Liverpool  district 
Court  of  Bankruptcy  in  June,  1848. 

Sir  T.  Wilde  and  Talfourd^  8erjts.,  now  showed  cause,  upon 
affidavits  as  well  of  the  plaintiff  and  his  attorney,  as  of  the  defen- 
dant. The  two  former  denied  that  they,  or  either  of  them,  had 
agreed  not  to  prosecute  the  defendant  for  embezzling  the  money 
received  by  the  defendant  as  clerk  to  the  plaintiff,  to  induce  him  to 
give  the  said  warrant  of  attorney  or  any  security  whatsoever.  The 
plaintiff  however  admitted,  that  he  did  tell  Lloyd  he  would  prosecute 
him  for  embezzlement  unless  he  went  to  his  attorneys  and  gave 
such  security  as  would  be  satisfactory  to  them;  but  he  denied 
expressly  and  positively  that  he  ever  made,  or  intended  to  make, 
any  agreement  with  Lloyd  to  refrain  from  instituting  any  criminal 
proceedings  against  him  in  consideration  of  his  giving  such  secu- 
rity. The  defendant,  in  his  affidavit,  stated  that  it  was  not  under 
fear,  or  in  consequence  of  any  threat,  that  he  would  be  criminally 
prosecuted  if  he  did  not  give  a  warrant  of  attorney  or  other  personal 
security  as  the  plaintiff's  attorneys  might  require,  that  he  was 
induced  to  give,  or  did  give,  the  warrant  of  attorney  in  question ; 
for  that  he  was  not  subject  to  or  afraid  of  any  prosecution  at  the 
instance  of  the  plaintiff  or  of  any  other  person  for  embezzlement  or 
any  other  offence ;  and  that,  at  the  time  he  gave  the  warrant  of 
attorney  he  had  not  been  guilty  of  any  embezzlement. 
[  *787  ]  To  give  the  assignee  a  place  in  Court,  he  must  be  *able  to  show 
that  there  has  been  a  valid  bankruptcy.  The  only  act  of  bank- 
ruptcy set  up  is  the  giving  of  this  very  warrant  of  attorney.     If 
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such  warrant  of  attorney  was,  as  now  suggested,  obtained  from  the       Ward 
defendant  under  a  threat  of  either  civil  or  criminal  proceedings,  the       lloyd. 
giving  of  it  was  not  an  act  of  bankruptcy.   In  De  Taatet  v.  Carroll  (i), 
a  transfer  by  one  of  two  partners  on  the  eve  of  bankruptcy,  under 
circumstances  which  overcame  the  free  will  of  the  party,  such  as 
the  apprehension  of  a  prosecution  for  forgery,  was  held  to  be  valid. 

(Maule,  J.  referred  to  Ex  parte  De  Ta8tet{2),  where  the  same 
doctrine  was  supported  by  Lord  Eldon.  There  is  nothing  here 
to  show  that  the  party  ever  was  guilty  of  felony,  or  was  treated 
as  a  felon. 

TiNDAL,  Ch.  J. :  Why  are  we  called  upon  to  interfere  ?  If  the 
assignee  were  to  bring  an  action  for  money  had  and  received,  the 
judgment,  if  obtained  under  a  threat  of  prosecution,  would  not 
stand  in  his  way.  In  Collins  v.  Blantem  (3),  the  Court  held  a  bond 
void  ah  initio^  which  was  entered  into  by  way  of  indemnity  to  one 
who  had  given  his  note  for  3602.  to  a  prosecutor  on  an  indictment 
for  perjury,  to  induce  him  to  withhold  his  evidence.) 

The  lapse  of  time  also  is  a  bar  to  the  assignee's  right  to  come  to  the 
Court  to  set  aside  this  warrant  of  attorney,  the  money  having  been 
paid  over  nearly  two  years  ago.  If  the  warrant  of  attorney  was 
improperly  obtained,  the  assignee  may  take  proceedings  for  the 
recovery  of  the  money.  The  transaction  is  complete,  and  the  party 
should  be  left  to  his  legal  remedy.  Another  objection  is,  that  this 
assignee  cannot  come  to  the  Court  alone;  the  application  should 
have  been  by  both  assignees. 

Bompas  and  ChanneU,  Serjts.   (with   whom  was  YarcUey),  in 
support  of  the  rule : 
There  can  be  no  doubt,  that  the  *Court  has  jurisdiction  in       [♦788] 
this  case. 

(Maulb,  J. :  What  do  you  say  to  the  nonjoinder  of  the  other 
assignee  ?) 

In  Ha/rrod  v.  Benton  (4),  it  was  held  that  the  Court  has  summary 
jurisdiction  over  a  warrant  of  attorney  alleged  to  be  fraudulent,  on 
the  application  of  any  person  interested  in  impeaching  it,  although 

(1)  18  E.  E.  748  (2  Eose,  Bank.  Cas.  (3)  2  Wils.  341,  347. 

462  ;  1  Stark.  N.  P.  0.  88).  (4)  8  B.  &  C.  217 ;  2  Man.  &  Ey* 

(2)  12  E.  B.  230  (1  Mont.  154).  130. 
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Ward       such  person  may  not  be  a  party  to  the  warrant  of  attorney  itself. 

LLoiDb  The  same  point  was  decided  in  Martin  v.  Martin  (i).  Whether 
assignee  or  not,  and  even  though  there  be  no  valid  bankruptcy. 
Read  has  a  sufficient  interest  to  justify  his  application,  he  being  a 
creditor  of  the  defendant. 

(TiNDAL,  Ch.  J. :  You  must  make  out,  not  merely  a  threat  of 
prosecution,  but  an  agreement  to  abstain  from  prosecuting  upon 
the  security  being  given.  That  is  expressly  denied  on  the  part  of 
the  plaintiff.) 

The  plaintiff's  examination  before  the  Commissioner  clearly  shows 
that  there  was  such  an  agreement.  In  order  to  establish  a  charge 
of  compounding  a  felony,  it  is  not  requisite  to  make  an  express 
agreement  not  to  prosecute ;  it  is  enough  to  show  that  the  trans- 
action substantially  amounts  to  such  an  agreement.  Whether  the 
defendant  was  guilty  of  felony  or  not,  if  the  parties  concerned 
thought  he  was  liable  to  a  prosecution,  and  the  warrant  of  attorney 
was  given  upon  an  understanding  that  the  plaintiff  should  abstain 
from  prosecuting  him,  the  security  is  void. 

TiMDAL,  Ch.  J.  : 

This  rule  calls  upon  the  plaintiff  to  show  cause  why  the  warrant 
of  attorney  given  in  this  case  should  not  be  set  aside,  on  the  ground 
that  it  was  founded  upon  an  illegal  consideration,  namely,  on  an 
agreement  to  abstain  from  prosecuting  the  defendant  for  embezzle- 
ment. No  doubt,  if  it  had  been  clearly  made  out  that  warrant 
[  •^sa  ]  of  attorney  was  given  upon  such  a  consideration,  *it  would  have 
been  bad  in  law.  Warrants  of  attorney  are  peculiarly  under  the 
jurisdiction  of  the  Court ;  and  wherever  they  appear  to  have  been 
obtained  by  fraud  or  upon  an  illegal  consideration,  the  Court  will 
set  them  aside.  But,  upon  the  affidavits  in  this  case,  I  am  not 
satisfied  that  the  charge  of  embezzlement  against  the  defendant, 
is  made  out ;  for,  although  in  the  monthly  accounts  rendered  he 
appears  to  have  made  untrue  returns  of  the  money  received  by 
him  on  behalf  of  his  employer,  it  appears  also  that  he  kept  an 
account  which  would  be  evidence  against  him,  of  the  sums  actually 
received;  and  under  these  circumstances,  I  think  a  jm*y  would 
have  paused  before  they  found  him  guilty  of  having  acted  with 
a  felonious  intention.  My  opinion,  however,  does  not  depend 
upon  that  point.     Assuming  the  defendant  to  have  been  guilty  of 

(1)  3  £.  &  Ad.  934. 
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embezzlement,  do  these  affidavits,  and  the  examination  of  the  Ward 
plaintiff  before  the  Commissioner,  sufficiently  show  that  the  warrant  lloyd. 
of  attorney  was  executed  upon  an  agreement  that  the  plaintiff 
should  abstain  from  prosecuting?  I  am  of  opinion  that  they  do 
not.  It  must  be  remembered  that  this  is  not  the  case  of  a  security 
given  to  induce  an  uninterested  party  to  withhold  a  charge  of  a 
criminal  nature:  there  is  a  just  debt  due  from  the  defendant 
to  the  plaintiff.  The  plaintiff  may  have  held  out  threats  of 
prosecution  in  order  to  induce  the  defendant  to  give  the  warrant 
of  attorney :  but  there  is  the  positive  denial  on  the  part  of  the 
plaintiff  that  he  made  any  such  agreement  as  that  suggested. 
I  think,  therefore,  that  upon  this  ground  the  rule  must  be 
discharged. 

COLTMAN,  J. : 

I  do  not  conceive  it  material  to  consider  whether  or  not  the 
defendant  was  actually  guilty  of  embezzlement ;  for,  if  there  was 
reasonable  ground  to  suspect  that  he  was,  although  the  circum- 
stances might  not  be  such  as  to  insure  a  conviction, — *and  the  [  *79o  ] 
warrant  of  attorney  was  given  to  induce  the  plaintiff  not  to 
prosecute,  the  consideration  would,  in  my  opinion,  be  illegal.  But 
I  do  not  see  sufficient  ground  for  saying  that  this  warrant  of 
attorney  was  given  upon  any  such  consideration.  It  is  true  that 
threats  were  used  by  the  plaintiff,  which  may  have  influenced  the 
defendant.  It  is  possible  that  he  may  have  hoped  that,  if  he  gave 
the  security,  he  would  not  be  prosecuted.  In  the  absence,  however, 
of  an  agreement,  express  or  necessarily  implied,  to  that  effect,  there 
is  no  ground  for  setting  the  warrant  of  attorney  aside.  Such  an 
agreement  is  not  to  be  inferred  from  hasty  expressions  used  by  a 
man  when  seeking  to  obtain  security  for  a  just  debt. 

Ebskine,  J. : 

The  only  ground  on  which  this  motion  can  be  supported  is,  that 
a  corrupt  agreement  was  come  to  between  Ward  and  Lloyd,  that  if 
the  warrant  of  attorney  was  given,  the  former  would  abstain  from 
prosecuting  Lloyd  for  the  alleged  embezzlement.  The  affidavits 
in  support  of  the  application  do  not  show  any  such  agreement. 
Indeed  it  would  be  difficult  to  prove  such  an  agreement ;  but,  in 
order  to  induce  the  Court  to  entertain  this  motion,  circumstances 
ought  to  be  shown  clearly  leading  to  the  inference  that  such  a 
compact  was  in  fact  made.    What  the  assignee  relies  on  for  this 
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Ward  purpose  is,  the  examination  of  Mr.  Ward  before  the  Commissioner, 
Lloyd.  ^i^om  which  it  appears  that,  when  Mr.  Ward  first  discovered  the 
inaccuracies  in  the  defendant's  accounts,  he  threatened  to  prosecute 
him  for  unlawfully  making  use  of  his  money,  unless  he  would  go 
to  his  attorneys  and  give  satisfactory  security.  The  fact  that  the 
defendant  was  actually  guilty  of  embezzlement  does  appear  to  me 
to  be  important;  for,  if  he  was  really  guilty,  and  the  plaintiff  knew 
it,  but  abstained  from  prosecuting  him,  that  would  afford  some 
[  *79i  ]  foundation  for  inferring  that  the^plaintiff  had  agreed  not  to  prosecute 
if  the  required  security  were  given.  There  is,  however,  no  evidence 
to  show  that  a  felony  had  been  committed.  It  is  not  every  employ- 
ment by  a  servant  of  his  master's  money  that,  in  the  eye  of  the 
law,  amounts  to  embezzlement.  The  mere  fact  that  the  plaintiff, 
after  threatening,  did  not  prosecute  the  defendant,  is  far  from 
being  sufficient  to  warrant  us  in  coming  to  the  conclusion  that 
there  was  any  agreement  on  his  part  to  abstain  from  instituting  a 
prosecution. 

Maule,  J.  : 

I  also  am  of  opinion  that  there  is  nothing  on  the  face  of 
the  affidavits,  or  on  the  examination  of  Mr.  Ward  before  the 
Commissioner,  to  show  that  there  was  any  corrupt  or  illegal  con- 
sideration for  the  giving  of  this  warrant  of  attorney.  The  plaintiff 
demanded,  what  he  had  a  perfect  right  to  demand,  viz.  money 
due  to  him;  and  the  defendant  did  what  he  was  bound  to  do, 
namely,  give  a  security  for  money  which  he  was  bound  to  pay. 
In  substance  the  transaction  was  fair  and  honest ;  and  there  is 
no  necessity  to  impute  to  the  plaintiff  the  making  of  a  corrupt 
agreement  which  he  has  expressly  denied.  Any  expectation  that 
the  defendant  may  have  entertained,  that,  if  he  gave  the  required 
security,  he  might  escape  prosecution,  will  not  of  itself  vitiate  the 
transaction.  I  therefore  agree  with  the  rest  of  the  Court  in  thinking 
there  is  nothing  irregular  in  this  warrant  of  attorney,  and  that  the 
rule  for  setting  it  aside  must  be  discharged. 

Rxih  discharged  with  costs. 
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A.  devises  the  remainder  in  fee  in  all  her  lands  (upon  certain  events,  [  813  ] 
which  had  taken  place)  to  B.,  in  clear  and  unambiguous  terms.  By  a 
codicil,  which  A.  directed  to  be  annexed  to  and  taken  as  part  of  her  will, 
after  reciting  that  she  had  become  possessed  of  certain  freehold  property 
since  the  date  of  her  will,  she  gave  to  B.  an  estate  for  her  life  in  her 
freehold  property  **  instead  of  the  devise  and  bequest  contained  in  the  will," 
with  remainder  to  such  child  or  children  as  should  be  living  at  the  time  of 
B.'s  decease,  in  fee,  or,  if  none  such,  then  with  remainders  to  the  brothers 
and  sisters  of  B.  (with  the  exception  of  one  brother  by  name)  who  should 
be  living  at  the  time  of  her  decease,  in  fee ;  but  the  codicil  did  not  go  on  to 
dispose  of  the  ultimate  fee,  in  case  the  intermediate  remainders  should,  as 
they  eventually  did,  fail  to  take  effect:  Held,  that  the  limitation  of  the 
remainder  in  fee  to  B.  by  the  will,  must  still  be  considered  as  a  subsisting 
limitation,  as  being  a  disposition  thereof  in  the  will  unaltered  by  any 
substitution  in  the  codicil. 

Ejectment,  to  recover  the  possession  of  an  undivided  fourth 
part  of  certain  lands  lying  in  the  parish  of  Exton,  in  the  county 
of  Somerset,  of  which  lands  Elizabeth  Pollard,  widow,  died  seised 
in  fee,  having  acquired  the  same  after  the  making  of  the  will,  but 
before  the  making  of  the  codicil,  hereinafter  mentioned. 

By  consent,  the  following  case  was  stated  for  the  opinion  of  the 
Court : 

In  the  last  will  and  testament  of  the  said  Elizabeth  Pollard, 
bearing  date  the  6th  May,  1786,  and  duly  executed  and  attested  to 
pass  real  estate,  is  contained  as  follows :  "  All  and  singular  my 
freehold  messuages,  lands,  tenements,  and  hereditaments,  situate, 
lying,  and  being  within  the  county  of  Somerset,  or  elsewhere 
within  the  kingdom  of  Great  Britain,  whether  the  same  be  in 
possession,  reversion,  remainder,  or  expectancy,  or  otherwise 
howsoever,  partaking  or  pertaining  of  or  to  the  nature  of  freehold 
or  real  estate,  I  give  and  devise  unto  my  worthy  friend  Sir  John 
Durbin,  of  the  city  of  Bristol,  knight,  and  Charles  Hobbs,  of 
Cossington,  in  the  said  county,  clerk,  and  their  heirs,  to,  for,  and 
upon,  the  uses,  trusts,  intents,  and  purposes,  and  subject  to  the 
♦proviso,  conditions,  and  contingent  limitations,  hereinafter  men-  [  ♦su  ] 
tioned,  expressed,  and  declared  of,  and  concerning  the  same,  that 
is  to  say,  to  the  sole  and  separate  use  of  my  daughter,  Frances 
Evered,  the  wife  of  Robert  Evered,  Esq.,  and  her  assigns,  exclusive 
of  and  apart  from  her  husband  the  said  Robert  Evered,  and  not 
subject  to  his  debts  or  engagements,  for  and  during  the  term  of 

(I)  Followed  in  In  re  Wilcoeh  [1898]  1  Ch.  95 ;  67  L.  J.  Ch.  154,  77  L.  T.  679. 
-J.  G.  P. 
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T)oR<i.       her  natural  life,  without  impeachment  of  or  for  any  manner  of 
9,  waste,  provided  the  said  Frances  Evered  shall  so  long  remain  and 

March  ANT.  continue  under  her  present  coverture  of  marriage  with  the  said 
Robert  Evered,  and  yet  nevertheless  live  in  a  state  of  separation 
from  him,  as  she  has  for  some  years  done  under  mutual  deeds  of 
separation  ;  but,  in  case  the  said  Frances  Evered  shall  happen  to 
be  divorced  of  her  present  marriage  de  facto  by  Act  of  Parliament, 
so  as  to  be  at  liberty  to  marry  again,  or  shall  survive  and  outlive 
the  said  Bobert  Evered,  then  immediately  upon  either  of  such 
events,  the  said  divorce  or  survivorship,  which  of  them  shall  first 
happen,  to  the  use  of  the  said  Frances,  her  heirs  and  assigns,  for 
ever :  but,  in  case  the  said  Frances  shall  cohabit  again  with  the 
said  Robert  Evered,  or  shall  happen  to  die  in  his  lifetime,  whether 
with  or  without  issue  of  her  present  marriage,  then,  immediately 
upon  either  of  such  events,  that  is  to  say,  cohabitation  again  with 
her  present  husband,  or  death  in  his  lifetime,  which  of  them  shall 
first  happen :  To  the  use  of  my  granddaughter  Betty  Jones,  daughter 
of  Thomas  Jones,  late  of  Chilton-upon-Polden,  in  the  said  county, 
gentleman,  her  heirs  and  assigns,  for  ever;  it  being  my  mind  and 
will,  and  I  do  hereby  declare  such  to  be  my  intention,  that  the 
said  Bobert  Evered,  or  any  issue  of  his,  shall  not  inherit,  have, 
receive,  or  take,  or  be  entitled  to  inherit,  have,  receive,  or  take,  any 
estate,  right,  title,  interest,  claim,  benefit,  or  advantage  whatsoever 
under  this  my  will :  and  whereas  my  jointured  estates,  lands,  and 

r  *8in  ]  hereditaments  *in  the  parish  of  Huntspill,  in  the  said  county,  now 
in  the  possession  of  Daniel  Way,  were  left  by  my  first  husband 
John  Jennings,  clerk,  deceased,  greatly  incumbered  with  a  large 
mortgage-debt  and  interest,  which  I  have  long  since  wholly  paid 
off  and  discharged  with  my  own  proper  moneys,  and  the  said 
mortgage  and  mortgaged  premises  ought  therefore  to  have  been 
assigned  and  conveyed  to  me,  but  which  has  not  yet  been  done; 
and  to  prevent  any  doubts  arising  what  was  my  mind  in  regard  to 
the  said  jointured  land  so  by  me  redeemed  from,  and  discharged  of, 
its  incumbrances  as  aforesaid,  I  do  hereby  declare  my  mind  and 
will  to  be,  that  the  same  lands  and  every  part  thereof,  and  all  mj 
legal  and  equitable  estate,  right,  title,  and  interest  whatsoever  of, 
in,  and  to  the  same,  shall  pass,  and  is  meant  and  intended  to  be 
included  in  and  to  pass,  by  the  general  devise  of  my  lands  above 
mentioned." 

The  said  testatrix  then  proceeded  to  bequeath  her  leasehold 
messuages,  lands,  tenements,  and  hereditaments  to  the  said  Sir 
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John  Durbin  and  Charles  Hobbs,  their  execators  and  adminis-       Dosd. 
trators,  for  all  her  terms  and  interest  therein,  in  trust  for  the  sole      ^^^^ 
and  separate  benefit  of  the  said  Frances  Evered,  apart  from  her    Mabohant. 
husband,  daring  so  many  years  of  the  said  terms  as  should  expire 
in  the  lifetime  of  the  said  Frances ;  but  under  a  similar  proviso  to 
that  thereinbefore  contained  as  to  the  said  devise  of  her  freehold 
estates :  and,  in  case  the  said  Frances  should  happen  to  be  divorced 
or  survive  or  outlive  the  said  Robert  Evered,  then  to  the  sole  use 
of  the  said  Frances :  but,  in  the  event  of  the  said  Frances  cohabiting 
again  with  her  said  husband,  or  dying  in  his  lifetime,  then  to 
{(he  sole  use  and  benefit  of  the  said  Betty  Jones,  her  executors, 
administrators,  and  assigns. 

The  will  then  contained  a  residuary  bequest  of  all  the  personal 
estate  of  the  testatrix  to  the  like  effect,  and  in  similar  terms. 

In  a  codicil  to  the  said  will,  duly  executed  and  attested  to  pass  [  816  ] 
real  estate,  is  contained  as  follows :  "  A  codicil  to  be  annexed  to, 
and  taken  as  part  of,  the  last  will  and  testament  of  me  Elizabeth 
Pollard,  now  of  Chilton-supra-Polden,  in  the  county  of  Somerset, 
widow :  whereas,  in  and  by  my  last  will  and  testament,  bearing 
date  the  6th  day  of  May,  1786,  and  duly  executed  in  the  presence 
of  and  attested  by  Abraham  Stevens,  Elizabeth  Stevens,  and  Ann 
BuUer,  I  disposed  of  my  freehold,  leasehold,  and  personal  property 
and  effects,  for  the  benefit  of  my  daughter  Frances  Evered  (the 
then  wife  of  Robert  Evered,  of  Bridgewater,  in  the  said  county, 
Esq.)  and  of  my  granddaughter  Betty  Jones  (daughter  of  Thomas 
Jones,  late  of  Montague  Street,  in  Bristol,  deceased,  then  and  now 
living  with  me),  in  manner  therein  mentioned;  and  since  the 
making  of  my  said  will  the  said  Frances  Evered  hath  departed 
this  life,  and  I  am  become  seised  and  possessed  of  some  other 
freehold  lands  lying  in  the  parish  of  Exton,  in  the  said  county  of 
Somerset,  and  entitled  to  considerable  personal  estate  under  the 
will  of  the  said  Frances  Evered,  which  were  not  comprehended  in 
my  said  will,  but  which  also,  together  with  my  other  estates  and 
property,  I  now  intend  to  dispose  of  for  the  benefit  of  my  said 
granddaughter  Betty  Jones,  save  only  the  bequests  hereafter  made, 
for  her  life,  with  such  limitation,  and  in  such  manner,  as  hereafter 
expressed,  instead  of  the  devise  and  bequest  contained  in  my  said 
will,  with  a  view  the  better  to  secure  the  same  to  her  against  the 
vicissitudes  of  human  life." 

The  testatrix,  after  bequeathing  by  the  said  codicil,  a  moiety  of 
a  leasehold  estate  to  her  daughter  Jane  Gibbs  Jones,  and  some 
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DoBd.       pecuniary  legacies,  proceeds  as  follows:   "And  lastly,   all   and 

W  1Tltf*R 

i..  singular  my  freehold,  leasehold,  and  copyhold  messuages,  tene- 

Marchakt.    nignts,  lands,  hereditaments,  and  premises  (except  my  said  moiety 
of  the  said  thirty  acres),  and  also  all  the  residue  and  remainder 
[  *817  ]      «of  my  goods,  chattels,  and  personal  estate,  of  what  nature  or  kind 
soever,  or  wheresoever  situate  or  being,  with   all  their   rights, 
members,  and  appurtenances,  subject,  in  the  first  place,  to  the 
payment  of  all  my  just  debts,  funeral  expenses  and  legacies  hereby 
given,  I  give,  devise,  and  bequeath  unto  my  good  friends.  Sir  John 
Durbin,  Charles  Hobbs,  clerk,  the  said  James  Parsons,  and  to  the 
survivors  and  survivor  of  them,  their  and  his  heirs,  executors,  &c. 
to,  for,  and  upon  the  uses,  trusts,  intents,  and  purposes  hereafter 
expressed ;  that  is  to  say,  upon  trust  and  for  the  benefit  of,  my 
said  granddaughter  Betty  Jones,  and  her  assigns,  for  and  during 
the  term  of  her  natural  life ;  and,  from  and  after  her  decease,  upon 
trust  for  all  and  every  the  child  and  children  of  the  said  Betty 
Jones,  lawfully  to  be  begotten,  which  shall  be  living  at  the  time  of 
her  decease,  their  heirs,  executors,  &c.,  as  tenants  in  common; 
and,  in  case  there  shall  be  no  such  children  or  child  living  at  the 
time  of  her  decease,  then,  upon  trust  for  all  and  every  the  brothers 
and  sisters  of  the  whole  blood,  of  her  my  said  granddaughter  Betty 
Jones  (except  the  said  Bobert  Hole  Jones,  who  is  already  provided 
for),  who  shall  be  living  at  the  time  of  her  decease,  their  heirs, 
executors,  &c.,  as  tenants  in  common ;  and  I  do  hereby  appoint 
the  said  Sir  John  Durbin,  Charles  Hobbs,  and  James  Parsons, 
executors  in  trust  of  this  my  last  will  and  testament,  hereby  giving 
them  full  power  and  authority  to  reimburse  themselves,  all  expenses 
they  shall  be  at,  in  the  execution  of  my  said  will  and  codicil,  and 
in  seeing  the  same  duly  performed.     In  witness  whereof,  I,  the 
said  Elizabeth  Pollard,  have,  to  this  codicil,  to  be  annexed  to,  and 
which  I  declare  shall  be  taken  as  part  of,  my  said  will,  set  my 
hand  and  seal,  this  8th  of  February,  1799."     To  this  codicil  there 
was  an  attestation,  in  the  words  following :  **  Signed,  sealed,  pab- 
[  ^818  ]      lished,  and  declared  by  the  said  Elizabeth  ^Pollard,  the  testatrix, 
as,  and  to  be,  a  codicil  to  be  annexed  to  and  taken  as  part  of  her 
last  will  and  testament,  in  the  presence  of  us,  who  in  her  presence, 
and  at  her  request,  and  in  the  presence  of  each  other,  have  sab- 
scribed  our  names  as  witnesses  thereto."     This  attestation  was 
signed  by  three  witnesses. 

The  said  Bobert  [and  Frances  Evered,  in  the  will  mentioned, 
lived  but  a  short  time  together  after  their  marriage,  when,  in 
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conseqaence  of  dififerences  between  them,  they  separated  by  mutnal       Doe  d. 
consent,  and  remain  so  separated  until  and  at  the  time  of  the         ^^^^ 
death  of  the  said  Frances.     During  their  union,  however,  the  said    Mabchant. 
Frances  had  given  birth  to   a  child,  the  offspring  of  the   said 
marriage,  which  was  bom  alive,  but  which  died  immediately  after 
its  birth ;  and  by  this  means  the  said  Robert  Evered  became,  at 
the  death  of  the  said  Frances  his  wife,  tenant  by  the  curtesy  of 
England  of  considerable  freehold  estates,  of  which  the  said  Frances 
was  seised,  during  the  coverture,  as  tenant  in  tail,  with  remainder 
in  tail  to  Jane  Gibbs  Jones,  sister  of  the  said  Frances  Evered,  and 
mother  of  the  said  Betty  Jones :  and  the  said  Bobert  Evered,  at 
the  time  of  the  making  of  the  said  codicil  to  the  said  will,  was 
in  possession  of  the  last-mentioned  estates  as  such  tenant  by  the 
curtesy. 

At  the  time  of  the  making  of  the  said  codicil,  it  was  known  to 
the  testatrix  that  the  said  Bobert  Evered  was  then  in  possession  of 
the  said  last-mentioned  estates  as  tenant  by  the  curtesy,  and  that 
the  said  Jane  Gibbs  Jones  was  entitled  thereto  as  tenant  in  tail  in 
remainder. 

The  testatrix  Elizabeth  Pollard  died  in  1799;  Betty  Jones 
married  Samuel  Brewer,  and  died,  without  issue,  in  1840,  having 
survived  her  husband  and  all  her  brothers  and  sisters. 

Albert  Murch,  the  lessor  of  the  plaintiff,  is  the  great  grandson 
and  one  of  the  co-heirs-at-law  of  the  testatrix  Elizabeth  Pollard. 

The  question  for  the  opinion  of  the  Court  is:  whether,  imder  [8i9] 
the  above  will  and  codicil,  Betty  Jones  took  an  estate  in  fee-simple 
or  an  estate  for  life  only,  in  the  lands  in  the  parish  of  Exton :  it 
being  agreed,  that,  if  the  said  Betty  Jones  took  an  estate  for  life 
only,  then  Albert  Murch,  the  lessor  of  the  plaintiff,  as  one  of  the 
co-heirs-at-law  of  the  said  Elizabeth  Pollard,  is  entitled  to  recover 
in  this  action  the  possession  of  an  undivided  fourth  part  of  the  said 
lands ;  and  that  judgment  shall  be  entered  up  for  the  plaintiff,  by 
confession,  for  one  undivided  fourth  part  of  the  tenements  mentioned 
in  the  declaration  in  this  action ;  but  that  if  the  Court  shall  decide 
that  the  said  Betty  Jones  took  an  estate  in  fee-simple,  the  judgment 
of  noUe  prosequi  shall  be  entered. 

The  case  was  argued  in  Michaelmas  Term  last. 

Manning 9  Serjt.  (with  whom  was  Tamlyn),  for  the  plaintiff  : 

Under  the  codicil  in  question  Betty  Jones  took  an  estate  for  life 
only  in  the  lands  in  Exton.     [The  testatrix  by  the  codicil  clearly 
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DoRd.       indicates  her  intention  of  catting  down  the  estate  in  fee-simple 

r,  which   she  gave  by  the   will   to  a  life  estate.]      It  cannot  be 

mabchaht.    gnccessfuUy  contended  that  the  terms  of  the  will  apply  to,  and 

pass,  the  subsequently  acquired  property  devised  by  the  codicil ;  for 

[  *820  ]      that  would  *be  totally  to  disregard  the  express  language  employed 

in  the  latter  of  these  documents. 

Channeli,  Serjt.  for  the  defendant : 

In  the  events  which  happened  Betty  Jones  took  an  estate  in 
fee  in  the  lands  in  question.  [The  will  and  codicil  must  be 
read  together,  and  the  codicil  amounts  to  a  republication  of  the 
will,  so  as  to  make  the  devise  therein  operate  on  after-acquired 
property.  He  referred  to  Duffield  v.  Ihijield{i\  GoodtitU  v. 
Meredith  (2),  Coppin  v.  Femyhough  (8),  Htdme  v.  Heygate  (4),  Roicley 

[  821  ]  V.  EyUm  (6),  and  WUUams  v.  Ooodtitle  (6).]  Under  the  wiU,  the 
testatrix  intended  Betty  Jones  to  take  all  the  real  estate,  by  way  of 
executory  devise,  and  all  the  personal  estate,  absolutely.    *    ' 

[  822  ]  Where  there  are  several  devises  in  the  same  will,  the  latter  of 
which  are  not  wholly  reconcilable  with  the  former  ones,  the  Court 
will  not  hold  them  to  operate  as  a  revocation  beyond  the  extent 
that  is  necessary  to  give  them  full  effect.  Also,  if  there  be  one 
devise  in  a  will,  and  another  apparently  inconsistent  devise  in  the 
codicil,  the  Court  will,  if  possible,  give  effect  to  both  :  Weld  v. 
Acton  (7),  Doe  d.  Hearle  v.  Hicks  {B)^  Hicks  v.  Doe  (9),  Cookson  v. 
Hancock  (10),  Philipps  v.  Allen  (ii),  Brine  v.  Ferrier  (12),  Doe  d.  Amlot 

[  823  ]  V.  Davies  (is).  *  *  It  is  quite  clear  that  the  testatrix  intended 
the  will  to  have  some  effect,  and  that  she  did  not  mean  it  to  be 
revoked  by  the  codicil,  which  is  to  be  taken  as  part  thereof. 

(TiNDAL,  Ch.  J. :  By  the  codicil,  the  testatrix  makes  no  disposi- 
tion of  the  ultimate  fee.) 

There  is  strong  evidence  that  she  did  not  intend  to  die  intestate 
as  to  any  part  of  her  property.    [He  also  referred  to  Cuthbert  v. 

(1)  32  E.  B.  70  (SBligh,  N.  S.  260).  (8)  8  Bing.  475;  1  Moo.  &  Sc.  759. 
And  see  Duffield  y.  Elwee,  3  B.  &  C.      (See  36  B.  £.  1.) 

706 ;  5  Dowl.  &  By.  764.  (9)  36  B.  B.  1  (1  Y.  &  J.  470). 

(2)  2  M.  &  S.  5.  (10)  45  B.  B.  136  (1  Eeene,  817:  2 

(3)  2  Br.  C.  C.  291.  My.  &  Cr.  606). 

(4)  1  Mer.  285.  (11)  7  Sim.  446. 

(5)  16  B.  B.  157  (2  Mer.  128).  (12)  40  B.  B.  188  (7  Sim.  549). 

(6)  10  B.  &  C.  895.  (13)  8  L.  J.  (N.  S.)  Ex.  76, 

(7)  2  Eq.  Oa.  Ab.  777,  pi,  26. 
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T^mpriereii),  Neivman  v.  Lade  (2),  Strathmore  v.  Bowes  (3),  Mony-       DoEd. 

^  MURGH 

Marohakt. 


j>enny  v.  Bristow  (4),  and  Hughes  v.  rwrn<?r  (5).] 


Manning,  Serjt.,  in  reply : 

It  may  be  admitted  that  the  general  rule  is,  that  effect  shall,  if 
X>088ible,  be  given  *to  the  whole  will  and  codicil,  and  that  the  latter  [  *824  ] 
shall  not  be  held  to  be  a  revocation  of  the  former,  miless  the 
intention  of  the  testator  be  clearly  expressed.  *  *  It  is  conceived 
that  the  case  falls  clearly  within  the  exception  to  the  general  rule ; 
and  it  is  no  answer  to  say  that  the  result  of  this  construction  will  be 
that  the  testatrix  will  have  died  intestate  as  to  the  ultimate  fee ;  for 
the  descent  to  the  heir  is  not  to  be  intercepted  except  by  a  conveyance 
from  the  ancestor,  or  by  a  distinct  and  unequivocal  devise  by  him. 

Cur.  adv.  vult, 

TiNDAL,  Ch.  J.  now  delivered  the  judgment  of  the  Court  :  [  825  ] 

We  are  of  opinion,  that,  under  the  will  and  codicil  stated  in  this 
special  case,  Betty  Jones  took  an  estate  in  fee  in  the  lands  situate 
in  the  parish  of  Exton. 

The  codicil  was  duly  executed  by  the  testatrix  so  as  to  pass  real 
property,  and  was  directed  by  her  to  be  ''  annexed  to,  and  taken 
as  part  of,  her  last  will  and  testament."  The  execution  of  this 
codicil,  therefore,  operates  as  a  republication  of  the  will,  and  makes 
the  will  speak  as  from  the  time  of  the  codicil,  unless  a  contrary 
intention  can  be  drawn  from  the  codicil  itself :  see  Ooodtitle  d. 
Woodhouse  v.  Meredith  (6).  And,  as  the  codicil  was  executed  after 
the  purchase  of  the  lands  in  Exton,  the  lands  in  Exton  will  pass 
both  by  the  will  and  the  codicil. 

By  the  will  the  testatrix  gives  the  ultimate  remainder  in  all  her 
lands  in  Great  Britain,  upon  certain  events  which  have  taken  place, 
to  her  granddaughter,  Betty  Jones,  in  fee;  and  she  makes  this 
devise  in  terms  which  show  the  most  clear  and  unambiguous 
intention  to  that  effect ;  and  the  question  therefore  is,  whether, 
taking  the  two  instruments,  the  will  and  the  codicil,  together,  the 
testatrix  has  either  shown  an  intention  to  revoke,  or,  by  any 
inconsistent  devise  in  the  codicil,  has  revoked,  the  devise  of  this 
ultimate  remainder  in  fee.  Now,  it  is  certain  that  the  codicil  itself 
is  not,  nor  was  it  intended  to  be,  in  itself  a  revocation  of  the  will,  of 

(1)  3  M.  &  S.  158.  (4)  2  BuB8.  &  My.  117. 

(2)  1  Y.  &  C.  C.  0.  680.  (5)  41  R.  R.  171  (3  My.  &  K 

(3)  1  B.  B.  76  (7  T.  B.  482).  (6)  2  M.  &  S.  5. 
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DoK  d.  which,  on  the  contrary,  it  is  expressly  directed  to  form  a  part :  it 
^r!^^  can. only,  therefore,  be  a  revocation  so  far  as  there  is  any  particular 
Mabchant.  disposition  therein  which  is  inconsistent  with  any  previoas  devise 
in  the  will,  and  to  no  further  extent. 

The  first  observation  that  arises,  is,  that  the  codicil  contains  no 
disposition  of  the  altimate  remainder  in  fee  in  the  Exton  estate. 
The  codicil  gives  an  estate  therein  to  Betty  Jones  for  life  with 
[  *826  ]  remainder  to  sach  child  or  ^children  as  shall  be  living  at  the  time 
of  her  decease,  in  fee,  or,  if  none  such,  then  with  remainder  to  the 
brothers  and  sisters  of  the  whole  blood  of  Betty  Jones  (with  the 
exception  of  one  of  the  brothers  by  name)  who  shall  be  living  at 
the  time  of  her  decease,  in  fee.  But  the  codicil  does  not  go  on  to 
dispose  of  the  ultimate  fee,  in  case  the  intermediate  remainders 
should,  as  the  fact  has  proved,  never  take  effect.  But,  as  this 
ultimate  fee  is  given  by  the  will  to  Betty  Jones,  it  appears  to  as 
that  such  disposition  of  the  fee  in  the  will,  being  unaltered  by  the 
codicil,  must  still  be  considered  as  taking  effect. 

The  argument  on  the  part  of  the  plaintiff  has  been,  that, 
inasmuch  as  the  devise  in  the  codicil  is  expressly  given  to  Betty 
Jones  ''  instead  of"  the  devise  and  bequest  contained  in  the  will  it 
must  be  considered  as  an  express  revocation  of  the  former  devise, 
and  the  substitution  of  that  contained  in  the  codicil.  But  we  think 
the  force  of  that  word  will  be  satisfied  without  giving  it  so  large  an 
operation;  and  that  it  may  well  be  interpreted  to  mean  *' instead 
of  so  much  only  of "  the  devise  in  the  will  as  is  incompatible  with 
the  disposition  contained  in  the  codicil.  And  this  appears  to  us 
the  sounder  construction,  as  it  is  the  manifest  intention  of  the 
testatrix,  both  in  the  will  and  codicil,  to  make  Betty  Jones  the 
principal  object  of  her  bounty. 

In  the  course  of  the  argument  some  reliance  was  placed  by  the 
plaintiff  on  the  circumstance  that  the  estate  was  devised  in  the 
codicil,  not  to  the  same  trustees  as  those  in  the  will,  but  to  them 
and  a  third  trustee :  but  it  is  sufficient  to  refer  to  the  case  of  WiiUtt 
V.  Sandford  (i),  where  Lord  Hardwicke  on  a  similar  occasion  held 
that  the  addition  of  new  trustees  in  a  codicil  made  no  difference  in 
the  interpretation  of  the  will  and  codicil. 

For  the  reasons  above  given,  we  think,  that  on  the  proper  con- 
r  *827  ]  struction  of  the  will  and  codicil,  Betty  Jones  ^took  an  estate  in  fee : 
and  we  direct  a  judgment  of  nolle  prosequi  to  be  entered. 

Judgment  of  noUe  prosequi  {2). 
(I)  1  Ves.  Sen.  178.  (2)  See  Doe  d.  Y&rk  t.  Walker,  12  M.  &  W.  591. 
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JOSEPH  JAEMAIN  the  Eldek  v.  HOOPEK,  PILCHEK,        i843. 

AND  HEENAN  (1).  'Tec^!: 

6  Man.  &  G.  827—850 ;  S.  C.  7  Scott,  N.  E.  663 ;  13  L.  J.  C.  P.  63 ;  1  Dowl.  &  L.         r'~-. 

769;  8Jur.  127.)  ^ 

In  trespass  quare  domum  /regit  against  the  sherifE  and  A.,  the  sheriff 
justified  under  a^l.  /a.  issued  against  the  goods  of  the  plaintiff  by  A. ;  to 
this  plea  the  plaintiff  replied,  that  the  fi.  /a,  did  not  issue  against  the  goods 
of  the  plaintiff. 

It  appeared  that  A.  had  obtained  judgment  against  Joseph  Jarmain,  who 
Wiis  the  son  of  the  plaintiff,  and  thereupon  issued  a  fi.  /a.  against  Joseph 
Jarmain,  without  any  further  description,  under  which  the  goods  of  Joseph 
Jarmain  the  elder  were  taken :  Held,  that  the  writ  afforded  no  justification 
to  the  sheriff. 

And  held,  that  A.  was  also  liable  in  trespass,  notwithstanding  he  was  not 
proved  to  have  in  any  way  interfered  beyond  giving  instructions  to  the 
attorney  to  sue  Joseph  Jarmain  the  son. 

Held  abo,  that  the  writ  de  idemptitate  nominis  is  not  a  remedy  necessary 
to  be  resorted  to,  or  applicable  in  such  a  case. 

Trespass.  The  declaration  stated  that  the  defendants,  on  the 
6th  of  January,  1848,  and  on  divers  other  days,  with  force  and 
arms,  broke  and  entered  certain  rooms  and  apartments  of  the 
plaintiff  in  the  parish  of  St.  Luke,  Chelsea,  in  the  county  of 
Middlesex,  and  being  the  first  floor  and  kitchen,  called  and  known 
as  No.  8,  Prospect  Place,  and  then  made  a  great  noise  and  dis- 
turbance therein,  and  continued  therein  making  such  noise  and 
disturbance  for  a  long  time,  to  wit,  for  the  space  of  fourteen  days 
then  next  following :  by  means  of  which  premises  the  plaintiff  and 
his  family  were,  during  all  the  time  aforesaid,  not  only  greatly 
disturbed  and  annoyed  in  the  peaceable  possession  of  the  said 
rooms  and  apartments,  but  also  the  plaintiff  during  all  that  time 
was  prevented  from  carrying  on  therein  his  necessary  affairs,  &c. 

The  defendant  Heenan  pleaded  not  guilty  only;  whereupon 
issue  was  joined. 

The  defendants  Hooper  and  Pilcher  pleaded  :  first,  not  guilty ;       [  828  ] 
secondly,  that  the  said  rooms  and  apartments  were  not,  at  the  time 
when  &c.,  the  rooms  and  apartments  of  the  plaintiff. 

[A  third  plea  set  out  a^./a.  at  the  suit  of  the  now  plaintiff,  and 
alleged  an  entry  of  the  said  messuage  and  a  seizure  therein  of  ''the 
goods  and  chattels  of  the  now  plaintiff."] 

A  fourth  plea  set  out  a  fi.  fa.  at  the  suit  of  Heenan  against       [  sso  ] 
"  Joseph  Jarmain  the  younger,  described  in  the  said  writ  as  Joseph 

(1)  Followed     and     explained     in  236;  Colliua  Y.Evans,  ante,  "p.  656  (5 

Morris  v.  ^alberg  (1889)  22  Q.  B.  Div.  Q.  B.  820) ;  and  SimVi  v.  Keal  (1882) 

614,  58  L.  J.  a.  B.  275 ;  and  see  Wilson  9  Q.  B.  Div.  340— J.  G.  P. 
V.  2'umman,  ante,  p.  770  (6  Man.  &  G. 
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Jabuain     Jarmain/'  and  alleged  an  entry  of  the  said  rooms  and  apartments, 
Hooper.      ^^^  &  seizare  therein  of  "  the  said  goods  and  chattels  of  the  said 
Joseph  Jarmain  the  younger." 

The  plaintiff  after  joined  issue  on  the  first  and  second  pleas  of 
the  defendants  Hooper  and  Pilcher,  replied  to  the  third  plea,  that 
the  supposed  writ  of  fieri  facias  in  that  plea  mentioned,  was  not 
sued  out  or  prosecuted  and  did  not  issue  out  of  the  said  Court  of 
Common  Pleas  at  Westminster,  modo  et  forvui ;  concluding  to  the 
country.     To  the  last  plea  he  replied,  that,  although  true  it  is  that 
the  said  writ  of  fieri  facias  was  issued  out  of  the  said  Court  and 
delivered  to  the  defendants  Hooper  and  Pilcher  as  such  sheriff, 
modo  et  formd^   for  replication  nevertheless  in  that   behalf  the 
plaintiff  said  that  the  defendants  Hooper  and  Pilcher,  at  the  times 
when&c,  of  their  own  wrong,  and  without  the  residue  of  the  cause 
in  the  last  plea  alleged,  committed  the  several  trespasses  in  the 
declaration  mentioned,  nwdo  et  forma ;  concluding  to  the  country. 

At  the  trial,  before  Tindal,  Oh.  J.,  at  the  sittings  at  Westminster 
after  Trinity  Term  last,  it  appeared  that  the  defendant  James 
Heenan  had  brought  an  action  against  one  Joseph  Jarmain  (the 
plaintiff's  son),  and  judgment  having  gone  by  default  therein,  a 
writ  of  testatum  fi.  fa.  was  sued  out  upon  the  judgment,  and  lodged 
with  the  defendants  Hooper  and  Pilcher,  as  Sheriff  of  Middlesex,  on 
the  5th  of  January,  1848.  By  the  writ  the  sheriff  was  directed  to 
levy  upon  the  goods  of  Joseph  Jarmain  the  sum  set  forth  in  the 
third  plea,  and  it  was  indorsed  as  follows  :  "  The  defendant  is  an 
upholsterer  and  bill-broker,  and  resides  at  No.  3,  Prospect  Place, 
Church  Street,  Chelsea,  and  No.  88,  Leicester  Square,  Middlesex. ' 
[  *83i  ]  The  sheriff  having  granted  a  warrant  ^pursuant  to  this  writ,  the 
officer  proceeded  to  the  residence  of  the  present  plaintiff.  No.  8, 
Prospect  Place,  Church  Street,  Chelsea,  and  seized  the  goods  in 
respect  of  which  this  action  was  brought. 

The  plaintiff  having  claimed  the  goods  seized,  the  sheriff  applied 
for  relief  under  the  Interpleader  Act,  and  an  issue  was  directed  to 
try  whether  the  goods  seized  were  at  the  time  of  the  seizure  the 
goods  of  the  claimant — the  claimant  to  be  plaintiff,  and  the  execu- 
tion-creditor, (Heenan)  defendant.  The  execution-creditor  however 
having  declined  to  try  the  issue,  the  money  which  the  claimant 
had  paid  into  Court  upon  the  goods  being  delivered  up  to  him,  was 
paid  out  to  him,  with  costs ;  and  he  then  conmienced  the  present 
action  for  the  alleged  trespass. 

For  the  sheriff  it  was  submitted  that  the  writ  established  the 
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jastification  set  up  by  the  third  plea.    On  the  part  of  the  defendant      Jarhain 
Heenan,  the  execution-creditor,  it  was  contended,  that,  inasmuch      hooper. 
as  he  had  not  interfered  in  the  original  action  further  than  giving 
the  attorney  instructions  to  sue,  he  was  not  liable  as  a  trespasser 
for  the  alleged  wrongful  seizure  by  the  sheriff. 

His  Lordship  left  it  to  the  jury  to  say  to  what  amount  of  damages 
the  plaintiff  was  under  the  circumstances  entitled,  adding  that  no 
justification  had  been  pleaded  by  the  defendant  Heenan :  leave  was 
reserved  to  move  to  enter  a  verdict  for  the  sheriff,  if  the  Court 
should  be  of  opinion  that  the  seizure  was  justified  by  the  writ. 

The  jury  having  returned  a  verdict  for  the  plaintiff,  damages  20Z., 

Talfoiirdf  Serjt.,  on  the  part  of  the  sheriff,  in  Michaelmas 
Term  last,  obtained  a  rule  nUi  accordingly.  He  submitted  that 
the  writ  must  prima  facie  be  taken  to  be  against  Joseph  Jarmain 
the  elder,  and  consequently  that  it  afforded  a  complete  justification 
to  the  sheriff:  and  he  *ref erred  to  Lepiot  v.  Browne  {i)^  *  *  [832] 
Rast.  310,  8  Hen.  VI.  54,  55  (2),  87  Hen.  VI.  29  (3),  4  Edw. 
III.  31  (4),  21  Hen.  VI.  26  b  (6),  5  Edw.  IV.  25  (6),  and  Rex  v. 
Peace  (7). 

Bylei^  Serjt.  also,  on  behalf  of  the  defendant  Heenan,  the 
execution-creditor  in  the  former  action,  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground  of  misdirection.  He  submitted  this  was 
not  a  case  in  which  the  client  was  liable  in  trespass  for  the  mistake 
of  the  attorney ;  and  he  sought  to  distinguish  Barker  v.  Braham  (8), 
and  Bates  v.  Pilling  (9),  because  in  both  those  cases  the  process  was 
irregular  and  void. 

Halcombe  and  Shee,  Serjts.,  on  subsequent  days,  14th  and  15th 
November,  showed  cause : 

The  argument  on  the  other  side  is,  that  as  the  writ  was  against 
the  goods  of  John  Jarmain,  only,  and  not  John  Jarmain,  junior,  the 
justification  attempted  on  the  part  of  the  sheriff  was  made  out.  It 
is  submitted  that  it  is  not  sufficient  for  him  to  show  that  he  was 
acting  under  the  authority  of  a  writ  ^against  one  of  the  same  name :       [  *833i] 

(1)  1  Salk.  7.  (6)  H.  21  Hen.  VI.  fo.  26,  pi.  9. 

(2)  Bonham*8  case,  T.  3  Hen.  VI.  (6)  Longo  auinto,  fo.  25. 
fo.  54,  pi.  128.  (7)  3  B.  &  Aid.  579. 

(3)  T.  37  Hen.  VI.  fo.  29,  pi.  9.  (8)  3  Wils.  368. 

(4)  Robert    de    Lacy'a     case,     T.    4  (9)  6  B.  &  0.  38. 
Edw.  in.  to.  30,  pi.  10. 
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jarmain  he  was  bound,  at  his  peril,  to  execute  it  against  the  goods  of  the 
HoopKR.  right  person.  [A.  B.  does  not  necessarily  mean  the  eldest  of  that 
name  in  a  family.]  The  similarity  of  names  did  not  relieve  the 
sheriff  from  the  necessity  of  inquiring  to  whom  the  goods  really 
belonged ;  Bac.  Abr.  Execution  (N)  5  (i),  Roberts  v.  Thomas  (2). 
[They  referred  to  Cole  v.  Hindson  (3),  Shadgett  v.  Clipson  (4),  Finch 
V.  Cocken  (6),  Scandover  v.  Wame  (6),  and  Fisher  v.  Magnay  (7).] 

[  836  1  (TiNDAL,  Ch.  J. :    There,  the  party  was  the  right  person,  and 

consented  to  be  called  by  the  wrong  name.) 

As  regards  the  defendant  Heenan,  having  put  the  attorney  in 
motion,  he  is  clearly  responsible  for  his  acts ;  for  it  mast  be  taken 
for  granted  that  all  the  proceedings  were  with  his  sanction  and 
knowledge. 

(Byles,  Serjt. :  I  objected  that  Heenan  was  not  liable  to  the 
action,  except  on  proof  that  he  had  personally  interfered. 

TiNDAL,  Gh.  J. :  The  broad  ground  as  to  Heenan  is,  that  he 
never  directed  the  attorney  to  enter  the  wrong  house.  I  gave  no 
opinion  at  the  time,  but  said,  that  as  the  case  was  nearly  closed,  it 
might  as  well  go  to  the  jury  in  order  to  ascertain  the  damages, 
and  that  the  law  as  to  this  point,  could  be  decided  by  the  Court 
afterwards.) 

A  sheriff  is  liable  for  the  acts  of  bis  bailiff:  Sanderson  v.  BcAer  (8), 
Ackworth  v.  Kempe  (9),  Parrot  v.  Mumford  (lo),  Woodgate  v.  Knatch- 
bull  (11) ;  and  in  like  manner  a  client  is  answerable  for  the  acts  of 
his  attorney  (12).  [They  also  referred  to  Parsons  v-  Lloyd  (13),  Barker 
V.  Braham  (14),  and  Bates  v.  Pitting  (l5).] 

(1)  Seyenth  edition.  the  client  of  his  Serjeant,  was  called 

^2)  6  T.  B.  88.  the  master  of   the   apprentice  of  the 

(3)  6  T.  B.  234.  Court,   whom  he  employed,  whether 

(4)  8  East,  328.  that    apprentice    was   acting   as   his 

(5)  2  Or.  M.  &  B.  196;  4Tyr.  285;  3      attorney,  or  as  his  counsel  in  Courts  in 
Dowl.  P.  C.  678.  which  Serjeants  did  not  usually  attend. 

(6)  2  Camp.  270.  (Serviens  ad  legem,  11,  45, 188.)    The 

(7)  5  Man.  &G.  778;  6  Scott,  N.  B.      case  of  attorney  and  client  (master] 
588.  would,  therefore,  appear,  like  that  of 

(8)  3  Wils.  309.  shenif  and  bailiff,  to  come  distinctly 

(9)  1  Doug.  40.  within  the  rule,  respondeat  9uperior. 

(10)  2  Esp.  N.  P.  586.  (13)  3  Wils.  341. 
(U)  1  B.  B,  449  (2  T.  B.  148).                   tl4)  3  Wils.  368. 

(12)  Pormerly  the  suitor,  who  was  (15)  6  B.  &  C.  38;  9DowL  &By.44. 
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(TiNDAL,  Ch.  J.:  A.  general  authority  given  to  an  attorney  to  Jarmain 
bring  an  action  and  pursue  it  to  judgment,  cannot  possibly  extend  hoopbb. 
to  the  taking  of  the  goods  of  the  wrong  person.  [  837  ] 

Mauls,  J. :  In  Bates  v.  Pilling,  the  client  was  in  fault  *for  not  [  *®38  ] 
telling  the  attorney  that  he  had  settled  the  action.) 

That  was  ot  the  ground  on  which  he  was  held  liable.  Crook  v. 
Wright  (i)  also  shows  that  the  client  is  responsible  for  the  act  of  his 
attorney. 

(Ebsxine,  J. :  What  evidence  is  there  in  this  case,  that  Heenan 
authorized  the  attorney  to  take  the  goods  of  the  plaintiff?) 

He  adopted  and  ratified  the  act  of  the  attorney  in  causing  the 
plaintiff's  goods  to  be  seized  under  the  writ  of  Ji.  fa.,  and  by  being 
party  to  the  interpleader  rule,  and  insisting  upon  his  right  to  retain 
the  goods. 

(Erskine,  J. :  AH  he  did  by  so  doing  was,  to  assert  that  the  goods 
seized  were  the  property  of  Joseph  Jarmain  the  younger,  against 
whom  he  had  authorized  the  attorney  to  proceed:  he  did  not 
thereby  adopt  the  taking  of  the  father's  goods.) 

By  adopting  an  act  done  in  his  name,  and  for  his  benefit,  and 
endeavouring  to  obtain  the  fruits  of  it,  he  became  a  party  to  the 
original  act  of  trespass:  Wilson  v.  Tumman  (2).  Most  of  the  cases 
in  which  the  client  has  been  held  liable  in  trespass,  have  been  cases 
where  the  process  has  been  set  aside  for  irregularity ;  and  yet  it  may 
be  said  that  the  client  never  authorized  his  attorney  to  sue  out 
irregular  or  void  process.  Barker  v.  Braham  and  Parsons  v.  Lloyd 
were  cases  of  that  description.  In  Codrington  v.  Llayd  (3)  it  was 
held,  that,  where  an  arrest  is  made  under  process  which  is  after- 
wards set  aside  for  irregularity,  the  attorney  in  the  suit  is  liable 
in  trespikss  as  well  as  the  plaintiff;  and,  if,  in  an  action  of  trespass, 
he  justifies  under  the  process,  it  is  a  good  replication  that  the 
process  was  irregularly  sued  out,  and  was  afterwards  set  aside,  by 
rule  of  Court,  for  irregularity.  So,  in  Datvson  v.  Wood  (4),  the 
client  was  held  responsible.     It  is  submitted,  that  the  attorney,  by 

(1)  By.  &  M.  278.  And    see    Smailcombe    v.    Olivier,    13 

(2)  Ante,  p.  770  (6  Man.  &  G.  236;      M.  &  W.  77. 

6  Scott,  N.  R.  894).  (4)  3  Taunt.  256. 

(3)  8  Ad.  &  EL  449;  3  N,  &  P.  442. 
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Jarmaiv      stepping  *out  of  the  strict  line  of  his  daty,  does  not  cease  to  act  for 

Hoo'pKR.      ^^B  client.     On  the  contrary,  reason  and  justice  require  that  every 

[  *8S9  ]       thing  done  by  the  attorney,  in  furtherance  of  the  suit,  shall  be  taken 

to  have  been  done  by  the  authority  of  the  client  himself. 

Nor^.  Sir  T.  Wilde  and  Talfourd,  Serjts.  (with  whom  was  Kennedy), 

in  support  of  the  rule  obtained  on  the  part  of  the  sheriff : 

The  question  is,  against  whose  goods  did  the  writ  issue.  It  appears 
that  a  testatum  Ji.fa.  was  placed  in  the  hands  of  the  sheriff,  com- 
manding him  to  make,  of  the  goods  of  Joseph  Jarmain,  23{.  Ss.  6d., 
with  an  indorsement  that ''  the  defendant  is  an  upholsterer  and 
bill-broker,  and  resides  at  No.  3,  Prospect  Place,  Church  Street, 
Chelsea,  and  No.  38,  Leicester  Square."  The  sheriff,  not  being 
apprised  that  there  were  two  persons  bearing  that  name,  and  there 
being  nothing  calculated  to  excite  inquiry,  went  to  the  place 
indicated  by  the  indorsement,  and  executed  the  writ. 

(Maule,  J. :  The  indorsement  is  no  part  of  the  writ  of  the  sheriff: 
it  is  a  mere  direction  for  his  guidance.) 

An  ambiguity  in  the  description  of  the  defendant  in  the  mdorsement 
will  in  some  cases  excuse  the  sheriff  for  not  executing  the  writ; 
Clarke  v.  Palmer  (i).  Although  there  is  no  rule  in  this  Court  making 
it  part  of  the  writ,  it  is  submitted  that  a  sheriff  is  not  boond  to 
execute  a  writ  without  instructions  as  to  the  party  upon  whom  that 
process  is  to  be  executed ;  and,  if  he  receives  such  instructions,  it 
is  not  incumbent  on  him  to  make  inquiries.  It  is  only  when  he 
chooses  to  act  without  receiving  instructions,  that  any  obligation  is 
cast  upon  him  to  inquire.  ♦  ♦  * 
[  840  ]  Where  there  is  a  father  and  also  a  son  bearing  the  same  name  of 

J.  6.,  the  law  intends  that,  by  J.  6.,  the  father  is  meant.  There 
is  nothing  in  this  case  to  take  it  out  of  the  general  rule,  and  to  limit 
the  name  to  the  son.  *  *  The  effect  of  the  writ  must  be  deter- 
mined by  the  writ  itself.  *  *  Many  of  the  cases  cited  by  the 
other  side  show  that  the  description  of  the  party  in  the  writ  will 
not  be  allowed  to  be  varied  by  extrinsic  evidence ;  that  you  may  not 
take  F.  Jones  in  execution,  and  aver  that  it  was  an  execution  against 
him  by  another  name-  Lord  Ellenbobouoh,  in.  Scandover  v. 
Wanie  (2),  treats  the  description  in  the  writ  as  decisive. 

(CoLTMAM,  J. :  Was  not  that  a  case  of  mesne  process  ?) 

(1)  9  B.  &  C.  153  ;   4  Man.  &  By.  141.  (2)  2  Camp.  270. 
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The  rule  would  be  more  strict  in  cases  of  execution.     *    *    The      Jabmain 
question  is,  not  who  is   intended,  but  who  is  the  party  legally      hooper. 
described  in  the  writ.    That  is  to  be  decided  by  what  appears  in  the       [  841  ] 
writ,  and  not  by  what  passes  in  the  attorney's  office.    [They  referred 
to  Wilson  V.  Stubs  (i),  Lepiot  v.  Browne  (2).] 

(Maulb,  J. :  The  issue  depends  on  whether  the  Ji,  fa,  produced  at 
the  trial  is  truly  described  in  the  plea,  which  says — that  it  issued 
against  the  goods  of  the  plaintiff.  The  question  is,  whether  it  did 
so  issue.  Suppose  the  meaning  of  the  writ  produced  was  to  levy 
the  amount  upon  the  goods  of  the  son ;  the  defendant  would  fail  in 
establishing  his  plea. 

TiNDAL,  Gh.  J. :  You  stand  upon  the  form  of  the  writ.  The  question 
is,  whether  you  are  not  let  into  evidence  to  show  against  whom  the 
judgment  was  actually  recovered.  According  to  your  argument, 
I  do  not  see  why  a  sheriff  would  not  be  justified,  where  the  judgment 
was  against  John  Smith,  in  taking  the  goods  of  any  John  Smith.) 

It  may  be  admitted  that  it  would  not  be  sufficient  for  the  sheriff  *to       [  *842  ] 
say  that  a  writ  applied  to  John  Smith  which  would  apply  to  any 
person  of  that  name ;  but  here  the  question  is  limited  to  two. 

(TiNDAL,  Ch.  J. :  Then  you  confine  your  argument  to  the  case  of 
father  and  son. 

Maulb,  J. :  Would  it  not  apply  to  a  great-grandfather  and  great- 
grandson  who  were  living  together  ?) 

It  may  apply  to  all  in  the  direct  line.  The  plea  avers  that  the  writ 
issued  against  the  plaintiff's  goods.  The  question,  whether  the 
sheriff  was  commanded  by  the  writ  to  levy  upon  the  goods  of  the 
father  or  of  the  son,  must  depend,  not  on  what  was  intended,  but 
upon  the  legal  description  of  the  party  in  the  writ.  Notwithstanding 
the  writ  may  have  been  intended  for  the  son,  it  puts  the  sheriff  in 
motion  against  the  father.  All  that  the  law  here  casts  upon  the 
sheriff,  as  a  public  officer,  is,  to  prove  that  the  writ  applies  to  the 
father  and  not  to  the  son. 

(Maulb,  J. :  Can  the  sheriff,  under  a  fi.fa.,  take  the  goods  of  a 
person  against  whom  it  did  not  issue  ?) 

If  the  body  of  the  writ  had  directed  the  sheriff  to  levy  upon  the  goods 
(1)  Hobart,  330.  (2)  1  Salk.  7. 

56—2 
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Jabm AiK     of  John  Jarmain,  of  Prospect  Place,  he  would  have  been  warranted 
Hooper,      in  taking  the  goods  of  the  father,  although  no  judgment  had  been 
recovered  against  the  latter. 

(Maule,  J. :  Here,  the  plea  says  that  the  writ  issued  against  John 
Jarmain,  against  whom  Heenan  had  recovered  a  judgment.  The 
8heri£f  is  clearly  informed  that  the  party  does  not  mean  all  Joseph 
Jarmains,  but  the  Joseph  Jarmain  against  whom  he  had  recovered 
judgment.) 

Where  the  judgment  and  writ  contain  the  same  description,  the 
sheriff  would  gain  no  information  by  referring  to  the  judgment. 

(Ebskinb,  J. :  The  sheriff  has  pleaded  no  special  circumstances  in 
justification,  but  has  undertaken  to  prove  that  the  plaintiff  in  this 
action  is  the  person  against  whose  goods  the  writ  ot  fieri  facia$  issued. 
The  description  given  in  the  writ  may  apply  to  two  persons.) 

[They  cited  Comyns's  Digest,  Abatement  (F.  21);  Foster,  812; 
Hawkins's  Pleas  of  the  Crown,  Bk.  2,  Chap.  28,  §  106,  p.  261 ; 
Year  Book,  M.  18  Hen.  IV.  fo.  2,  pi.  5 ;  T.  10  Edw.  IV.  fo.  12, 
pi.  7 ;  Cotes  v.  MicheU  (l) ;  Sir  Henry  Ferrer's  case  (2) ;  Thvrhane's 
case  (8) ;  WM  v.  HiU  (4) ;  and  1  &  2  Will.  IV.  c.  58  (5).] 

[  844  ]  ByUs,  Serjt.  for  the  execution-creditor : 

The  jury  have  found  the  execution-creditor  a  trespasser  for  the 
act  of  his  attorney.  It  is  submitted  that,  supposing  the  attorney 
may  have  rendered  himself  liable,  by  the  directions  he  gave  to  the 
sheriff,  the  client  cannot  be  made  a  trespasser  by  relation.  Assuming 
that  distinct  evidence  of  a  retainer  was  proved,  the  only  authority 
thereby  given  to  the  attorney,  was,  to  bring  an  action  against  the 
son,  and  proceed  thereon  to  judgment  and  execution.  If  the  attorney 
issued  process  against  the  father,  he  may  have  been  a  trespasser, 
but  his  client  clearly  was  not  so.  No  case  has  been  cited  in  which 
the  mere  relation  of  client  and  attorney  has  rendered  the  former 
liable  for  the  taking  of  the  wrong  goods  or  of  the  wrong  person. 
[He  referred  to  Barker  v.  Braham  (6),  Bates  v.  Pilling  (7),  Dawson 
V.  Wood  (8),  and  Balme  v.  Hutton  (9).] 

(1)  3  Lev.  20.  but  see  s.  7. 

(2)  Cro.  Car.  371.  (6)  3  Wile.  368. 

(3)  Hardres,  323 ;  2  BoU.  Abr.  552,  (7)  6  B.  &  C.  38 ;  9  Dowl.  &  Ry.  44. 
pi.  10.  (8)  3  Taunt.  256. 

(4)  1  Bulstr.  149;  vide  etiam  (9)  9  Bing.  471 ;  3  Moo.  &  Sc.  1 ;  1 
F.  N.  B.  269  (c).  Or.  &  M.  262. 

(5)  Eep.  46  &  47  Vict.  c.  49,  8.  3, 
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It  may  be  admitted,  that  if  any  part  of  the  proceeds  of  this      Jaumain' 
execution  had  been  paid  over  to  Heenan,  and  this  had  been  an      hooper 
action  in  respect  of  the  goods,  he  might  have  been  liable.     It  is        [  ^46  ] 
said  that  Heenan  subsequently  ratified  the  acts  of  the  attorney,  by 
coming  in  under  the  interpleader  rule,  and  asserting  that  the  goods 
belonged  to  the  son.     That  proceeding,  however,  was  an  adoption, 
not  by  Heenan,  but  by  the  attorney  ;  and  he  had  no  more  authority 
to  ratify  the  act  than  he  had  to  commit  it.     There  was  no  evidence 
at  the  trial  that  Heenan  knew  that  501.  had  been  paid  into  Court 
under  the  interpleader  rule,  or  that  he  was  conusant  of  any  of  the 
proceedings  taken  in  pursuance  of  such  rule. 

Cur,  adv.  vult. 

TiNDAL,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

This  was  an  action  of  trespass,  for  breaking  and  entering  the 
dwelling-house  of  the  plaintiff,  in  which  action  the  first  two  defen- 
dants, as  Sheriff  of  Middlesex,  in  their  third  plea,  justified  entering 
the  house  under  a  writ  otfi.fa.  issued  against  the  goods  of  the  plaintiff 
by  Heenan,  the  last-named  defendant.  The  plaintiff  replied  that  the 
writ  otfi.fa.  did  not  issue  against  the  goods  of  the  plaintiff.  The 
defendant  Heenan,  the  judgment-creditor,  pleaded  not  guilty  only. 

After  a  verdict  for  the  plaintiff  against  the  three  defendants,  with 
20/.  damages,  a  rule  nisi  was  obtained  by  the  sheriff  for  setting 
aside  the  verdict  as  to  the  issue  joined  on  the  third  plea,  and  for 
entering  a  verdict  on  that  issue  in  their  favour ;  and  a  rule  nisi 
was  also  obtained  by  Heenan,  the  judgment  creditor,  for  a  new  trial. 

At  the  trial  of  the  cause  it  appeared  that  the  defendant  *Heenan  [  ^^^7  ] 
had  brought  an  action  against  Joseph  Jarmain,  the  son  of  the 
plaintiff,  to  recover  a  debt  due  to  Heenan  from  the  son ;  that  the 
writ  of  summons  had  been  served  on  the  son,  and  that  judgment 
by  default  had  been  obtained  against  him,  upon  which  the  writ  of 
fi.  fa.  in  question  was  issued ;  but  that  both  in  the  writ  of  summons 
and  in  the  fi.fa.y  and  also  in  the  sheriff's  warrant  thereon,  the  defen- 
dant in  that  action  was  named  **  Joseph  Jarmain  "  only,  without  any 
addition  or  other  description.  And  upon  this  state  of  facts  it  was  con- 
tended, on  the  part  of  the  sheriff,  that,  inasmuch  as  the  writ  required 
him  to  take  the  goods  of  Joseph  Jarmain,  and  that  as  the  name 
Joseph  Jarmain,  without  any  addition  to  show  that  the  son  was 
intended,  does,  by  law,  necessarily  import  that  the  father  was  meant 
by  the  writ,  so  the  sheriff  was  justified  in  entering  the  house  to  take 
the  goods  of  the  father,  as  he  has  done  on  the  present  occasion. 
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Jarmaik  It  is  undoubtedly  true,  that,  if  the  father  and  son  have  the  same 

HoopRB.  name  of  baptism  and  surname,  and  the  name  of  baptism  and 
surname  only  be  stated  in  the  writ,  without  any  addition  thereto, 
prinut  facie  the  son  shall  not  be  intended.  This  is  the  full  extent 
of  the  observation  of  Lord  Holt  in  Salk.  p.  7.  But  it  is  equally 
true,  that,  if  the  action  is  brought  against  the  son  without  any 
addition,  and  such  want  of  addition  is  not  pleaded  in  abatement,  a 
judgment  obtained  in  such  action  against  the  son,  and  a  writ  of 
execution  upon  such  judgment,  are  good  against  him  by  the  name 
inserted  in  the  writ.  Although,  therefore,  the  want  of  addition 
imports,  piima  facie,  that  the  son  is  not  intended,  it  is  no  more 
than  a  prima  facie  intendment ;  for  the  son  may  be  the  person 
really  intended  by  the  writ.  The  situation,  therefore,  of  the  sheriff, 
under  such  a  state  of  circumstances,  seems  to  be  the  same  as  if  he 
had  received  a  writ  against  a  defendant  described  by  the  name  of 
J.  S.  in  the  writ,  and  there  appeared,  at  the  time  of  executing  the 
t  *848  ]  writ,  to  *be  two  persons  of  the  name  of  J.  S. ;  in  which  case  there 
can  be  no  doubt  but  that  the  sheriff  would  be  liable,  if,  through 
inadvertency  or  mistake,  he  took  the  person,  or  the  goods,  of  the 
wrong  J.  S.  The  authorities  from  the  Year  Books,  cited  in  2  Bolle's 
Abridgment,  552,  1.  17,  25,  and  80,  are  clear  and  express  to  that 
point;  in  the  last  of  which  references  it  is  laid  down  that  the 
sheriff  is  liable,  'Hhough  the  taking  be  by  the  showing  of  the  party  to 
the  suit.'*  And  the  precise  form  of  the  issue,  raised  on  this  record, 
leads  to  the  same  conclusion.  The  issue  is,  whether  the  writ  otfi.fa. 
was  sued  out  against  the  plaintiff,  that  is,  Jarmain  the  father  ;  and 
the  affirmative  is  upon  the  sheriff,  who  pleads  that  it  was  so  issued. 
The  sheriff  rested  his  case,  at  the  trial,  upon  the  production  of 
the  writ,  and  upon  the  fact  that  the  plaintiff  had  a  son  of  the  same 
name ;  but  that,  at  the  most,  would,  as  we  have  seen,  only  prove 
that  privid  facie  some  Joseph  Jarmain  other  than  the  son  was 
intended  ;  whereas,  all  the  evidence  in  the  case  showed  that  it  was 
not  the  father  against  whom  the  writ  of  fi.  fa.  had  been  really 
issued.  Even  therefore,  if  the  argument  on  the  part  of  the  sheriff 
were  well-founded, — that  the  writ  against  the  goods  of  Joseph 
Jarmain,  might,  in  some  form  of  pleading,  have  justified  him  in 
taking  the  goods  of  the  father,  whether  he  were  the  real  defendant 
or  not,  we  think  that,  upon  the  present  issue,  which  affirms,  in 
substance,  that  he  was  the  real  defendant  in  the  action,  the  verdict 
was  necessarily  found  against  the  sheriff. 
As  to  the  writ  de  idemptitate  naniinis, — which  was  said  to  be  the 
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proper  and  the  only  remedy  for  the  person  wrongfully  taken  under      Jabuain 

process  issued  against  a  party  bearing  the  same  name, — it  appears,      hooper. 

upon  reference  to  that  writ,  as  set  out  in  F.  N.  B.  p.  268,  and  also 

to  the  authorities  cited  from  the  Year  Books  under  that  head  in 

Fitzherbert's  and  Brooke's  Abridgments,  that  it  was  used  principally, 

if  not  exclusively,  in  cases  where  *the  plaintiff  had  proceeded  to       [  •S'*®  ] 

outlawry,  and  had  taken  either  the  body,  or  the  land  or  goods,  of  a 

person  bearing  the  same  name  with  the  defendant,  but  not  being 

the  real  defendant,  and  had  seized  the  same  into  the  King's  hands. 

In  that  case,  the  writ  issued,  praying  for  a  supersedeas  to  the 

sheriff,  and  that  the  King's  hands  might  be  amoved ;   and  the 

Attcmey 'General  was  at  liberty  to  plead  thereto  that  he  was  the 

person  intended.     There  is  great  doubt  whether  the  writ  applied  at 

all  to  a  case  of  a  simple  taking  by  a  plaintiff  in  a  cause ;  for,  in  the 

case  cited  from  Hobart,  380,  the  reporter  observes,  "  The  Court 

did  take  a  great  difference  between  the  cases  of  the  outlawry  and 

the  principal  case,  being  only  at  the  plaintiff's  suit,  and  not  at  the 

King's ;  as  in  every  outlawry  the  King  is  interested ;  and  of  which 

principal  case  no  precedent  was  or  could  be  showed."    And  nothing 

appears  in  the  books  to  show,  that,  if  the  writ  had  been  sued  out, 

it  would  have  taken  away  the  plaintiff's  right  of  action  for  damages 

for  his  wrongful  arrest,  or  for  the  wrongful  taking  of  his  goods. 

As  to  the  defendant  Heenan,  the  only  question  in  his  case  is, 

whether  he  is  bound  by  the  act  of  his  attorney,  in  giving  the 

directions  to  the  sheriff  to  take  the  goods  of  the  plaintiff.     That  the 

plaintiff  in  the  original  action  is  liable  in  trespass,  if,  by  his  own 

order,  the  sheriff  takes  the  goods  of  a  stranger  in  execution,  is  clear 

law :  2  Boll.  Abr.  558,  1.  10,  pi.  5  (i).     And  it  appears  to  *us  that      [  *8o0  ] 

the  direction  given  by  the  attorney,  is  a  direction  given  by  an  agent 

within  the  scope  of  his  authority,  and  binds  the  principal.     The 

attorney  has  the  general  conduct  of  the  cause ;  he  is  the  only 

person  with  whom  the  sheriff  has  communication  :  and,  in  taking 

(1)  Citing    14    Hen.    IV.    (H.    14  Serjt.,  for  the  defendant,  objected  to 

Hen.  rV.  fo.  24,  pi.  32).     There,  in  this  replication ;  which  was  however 

trespass  against  the  under-sheriff  for  allowed  by  the  Court.    He  afterwards 

taking  the  plaintiffs  sheep,  the  defen-  said,  by  his  faith,  if  the  matter  had 

dant  pleaded  that  one  J.  sued  out  a  been  his  own  he  would  have  demurred, 

writ  of  replevin,  directed  to  the  sheriff,  but  that   his  client   (who,    perhaps, 

who    commanded    the   defendant    to  knew  that  J*   was  prepared  to  dis- 

make  delivery  of  the  sheep  to  J. ;  and  prove  the  replication)  would  not.     An 

he  prayed  judgment  (in  the  then  usual  original  report  of  the  same  case  is  to  be 

form)  if  wrong  in  his  person  ought  to  found  in  Fitz.  Abr.  tit.  Trespass,  pi. 

be    assigned.      The    plaintiff  replied  1 5,  and  243. 
tbftt    the    sheep    were    his.      Cheiney 
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Jaruain     a  step  essentially  necessary  for  the  benefit  of  the  client,  that  is,  for 

Hooper.      ^^^  obtaining  the  fruit  of  his  judgment,  we  think  he  cannot  be  held 

to  have  acted  beyond  his  authority,  though  he  has  miscarried  in 

its  execution.     And,  when  it  is  argued  that  he  cannot  be  his  agent 

in  giving  false  information,  the  answer  is,  that,  if  [he  be]  his  agent  to 

do  the  particular  act,  the  client  must  stand  to  the  consequences  if  he 

act  inadvertently  or  ignorantly;  as  in  Parsons  v.  Lloyd{i),  where 

trespass  was  held  maintainable  against  the  client,  for  causing  the 

plaintiff  to  be  arrested  under  a  writ  which  was  afterwards  set  aside 

for  irregularity.    It  was  argued,  in  that  case,  that  suing  out  the 

writ  was  the  immediate  act  of  the  attorney,  that  he  had  not  been 

retained  to  sue  out  a  void  or  an  irregular  writ,  and  that  it  was 

therefore  not  within  the  scope  of  his  authority.     But  it  was 

answered  by  Db  Grby,  Gh.  J.,  that  **  the  act  of  the  attorney  is  the 

act  of  his  client ; "  and  by  Gould,  J.,  "the  plaintiff  should  have 

employed  a  more  skilful  and  diligent  attorney ;  for  the  act  of  the 

attorney,  in  point  of  law,  is  the  act  of  the  party,  his  client  *'  (2). 

For  these  reasons,  we  think,  that  the  present  rules,  obtained 

on  the  part  of  the  sheriff  and  of  the  judgment-creditor,  must  be 

discharged. 

^  Rules  discharged. 

1843.  JOHN  COURTNEY  and  BENJAMIN  HOWELL   r. 

"^^e.^-  ROBERT  TAYLOR  (8). 

[  85l"l  (^  ^^^*^-  *  ^'  ®51— 871 ;  S.  C.  7  Scott,  N.  E.  749;  12  L.  J.  C.  P.  330.) 

Where,  in  an  indenture  between  A.  and  B.,  B.  acknowledges  that  he 

owee  BO  much  money  to  A.,  such  acknowledgment  may  be  declared  upon  as 

a  coyenant  to  pay  that  sum,  if  an  intention  to  enter  into  an  engagement  to 

pay,  appear  upon  the  face  of  the  deed. 

Secus,  where  the  acknowledgment  appears  to  have  been  made  solely  for  a 

collateral  purpose. 

Debt.  The  first  count  of  the  declaration  stated,  that  in  the 
life-time  of  William  Gronow,  since  deceased,  to  wit,  on  the  Slst  of 
July,  1828,  by  a  certain  indenture  between  Thomas  Coulsting  of 

(1)  3  Wils.  341.  (3)  The  distinction  adopted  in  this 

(2)  And  see  M*Manm  y.  CHckett,  5  case  was  applied  in  Marryat  y. 
K.  R.  518  (1  East,  106);  Croft  y.  3farrya<  (1868)  28  Beav.  224 ;  29  L.  J. 
Alison,  23  E.  R.  407  (4  B.  &  Aid.  Ch.  665;  Saunders  y.  MiUome  (1866) 
690) ;  Gregory  v.  Piper,  33  E.  E.  268  L.  E.  2  Eq.  573;  Isaacson  v.  Harwood 
(9  B.  &  C.  591 ;  4  Man.  &  Ey.  500);  (1868)  L.  E,  3  CJh.  225 ;  37  L.  J.  Gh. 
Lyons  y.  MaHin,  47  E.  E.  637  (8  209;  Holland  y.  HoUand  {1809)  Ii,  E. 
Ad.  &  El.  512;  3  N.  &  P.  509);  4  CJh.  449;  38L.  J.CSi.  398;  r7arifc»o»  y. 
Attorney-General  v.  Siddon,  35  E.  E.  North- Eastern  Bail,  Co.  (1877)  7Ch.D. 
701  (1  Tyr.  41 ;  1  Cr.  &  J.  220).  573 ;  47  L.  J.  Ch.  303.-J.  O.  P. 
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the  first  part,  the  defendant  of  the  second  part,  the  plaintiffs  and  Courtney 
Gronow  of  the  third  part,  and  John  Vaughan  and  John  Simmons  taylob. 
of  the  fourth  part,  the  defendant  covenanted  with  the  plaintiffs 
and  Gronow,  that  he  would,  on  the  31st  of  January,  1829,  pay 
unto  the  plaintiffs  and  Gronow,  or  their  executors,  &c.,  525{.,  with 
interest  at  the  rate  of  51.  per  cent.  Yet  the  defendant  had  not 
paid  the  said  sum  of  5252.,  or  any  part  thereof,  &c. 

Second  count :  that  after  the  death  of  Gronow,  to  wit,  on  the 
30th  of  August,  1838,  by  a  certain  other  indenture  between  the 
defendant,  of  the  first  part,  Vaughan  and  Simmons,  of  the  second 
part,  the  plaintiffs,  of  the  third  part,  William  Thomas  and  Catherine 
his  wife,  of  the  fourth  part,  Jane  Jenkins,  W.  J.  Browne  and 
Bowland  J.  Browne,  of  the  fifth  part,  the  said  B.  J.  Browne,  of  the 
sixth  part,  and  John  Heaviside  of  the  seventh  part,  the  defendant 
did  covenant  with  the  plaintiffs  that  he  would,  upon  request,  pay 
unto  the  plaintiffs,  the  executors,  &c.,  5772.  10«.,  being  the  amount 
of  the  principal  sum  of  5252.  in  the  first  count  mentioned,  and  an 
arrear  of  interest,  at  the  rate  aforesaid,  in  respect  thereof,  of 
522.  lOs,    Yet  the  defendant  had  not  paid  &c. 

The  declaration  also  contained  a  count  upon  an  account  stated ; 
and  it  made  profert  of  the  two  deeds. 

The  defendant  pleaded  (to  the  first  count),  that,  after  the  said 
3l8t  of  January,  1829,  to  wit,  on  the  14th  of  April,  1831,  the 
defendant  became  bankrupt  within  *the  true  intent  and  meaning  [  '^852 '] 
of  the  statute  then  in  force  concerning  bankrupts,  and  that  the 
cause  of  action  in  the  first  count  mentioned  accrued  to  the  plaintiffs 
before  the  defendant  became  a  bankrupt  as  aforesaid — secondly  (to 
the  second  count),  that  the  indenture  in  the  second  count  mentioned 
was  not  his  deed — thirdly  (to  the  second  count),  that  the  indenture 
in  that  count  mentioned  was  obtained  from  the  defendant  by  the 
plaintiffs  and  one  B.  J.  Browne,  and  others  in  collusion  with  them, 
by  fraud,  covin,  and  misrepresentation — fourthly  (to  the  third 
count),  never  indebted — fifthly  (to  the  third  count),  that  the  state- 
ment of  the  account  in  the  said  third  count  mentioned,  and  the 
statements,  acknowledgments,  and  admissions  therein  made  by  the 
defendant,  were  obtained  from  him  by  the  fraud,  covin,  and  mis- 
representations of  the  plaintiffs  and  one  B.  J.  Browne,  and  others 
in  collusion  with  them. 

The  plaintiffs  joined  issue  on  the  first,  second,  and  fourth  pleas, 
traversed  the  fraud,  covin,  and  misrepresentation  in  the  third,  and 
replied  de  injurid  to  the  fifth  plea. 
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CouRTNET        The  defendant  joined  issue  upon  the  replication  to  the  third  and 

Taylor,      fifth  pleas. 

[  858  ]  By    their    particulars    of     demand,    the     plaintififs    claimed 

[  *854  J  *109;.  6«.  lOd.,  the  alleged  balance  of  a  mortgage  debt  of  525/., 
secured  by  the  deed  of  the  Slst  of  July,  1829,  mentioned  in  the 

[  '855  ]  first  count  of  the  declaration ;  which  *debt,  though  barred  by  the 
defendant's  certificate,  was  said  to  be  revived  by  the  deed  of 
the  30th  of  August,  1888,  mentioned  in  the  second  count. 

[  856  ]  At  the  trial,  before  Lord  Denman,  Ch.  J.,  at  the  last  Summer 

Assizes  for  the  county  of  Kent,  the  following  facts  appeared  : 

[  867  ]  By  an  indenture  of  the  Slst  of  July,  1828,  made  between  James 

Coulsting,  of  the  first  part,  the  defendant,  of  the  second  part,  the 

[  *868  ]  plaintiff  Courtney,  the  deceased  *Gronow,  and  the  plaintiff  Howell, 
trustees  of  the  marriage  settlement  of  William  Thomas  and  Catherine 
Jenkins,  of  the  third  part,  and  Yaughan  and  Simmons,  of  the 
fourth  part ;  after  reciting  a  mortgage  debt  of  250L  due  from  the 
defendant  to  Coulsting,  and  that  the  defendant  had  requested 
Courtney,  Gronow,  and  Howell  to  lend  him  5251.,  which  they 
had  agreed  to  do  upon  having  such  security  as  thereinafter  con- 
tained, and  also  the  bond  of  the  defendant  thereinafter  mentioned, 
and  that  it  had  been  agreed  that  Coulsting  should  be  paid  the 
2501.  due  to  him  out  of  the  said  5252.,  and  that  he  should  join  in 
executing  that  indenture — it  was  witnessed,  that,  in  pursuance  of 
the  said  agreements,  and  in  consideration  of  2502.,  part  of  the  said 
sum  of  526i.,  to  Coulsting  paid  by  Courtney,  Gronow,  and  Howell, 
at  the  request  and  by  the  direction  of  the  defendant,  the  receipt  of 
which  sum  of  250/.,  and  that  the  same  was  in  full  discharge  of  the 
said  debt,  Coulsting  did  thereby  acknowledge,  and  of  and  from 
which  said  principal  sum  of  2502.,  and  all  principal  and  interest 
moneys  due  upon  or  by  virtue  of  his  said  thereinbefore  in  part 
recited  securities,  he  did  thereby  acquit,  release,  and  discharge 
the  said  Courtney,  Gronow,  and  Howell,  and  their  respective 
heirs,  executors  and  administrators,  and  the  defendant,  his  heirs, 
appointees,  executors  and  administrators,  and  also  the  said  here- 
ditaments ;  and  also  in  consideration  of  275Z.  (residue  of  the  said 
sum  of  525Z.)  lent  by  Courtney,  Gronow,  and  Howell,  to  the  defen- 
dant, Coulsting  released,  and  the  defendant  ratified  and  confirmed 
unto  Yaughan  and  Simmons,  and  to  their  heirs,  certain  messuages, 

[  *859  ]  tenements,  and  hereditaments  therein  described,  *and  in  their 
actual  possession  then  being,  by  virtue  &c.,  to  the  use  of  Yaughan 
and  Simmons,  and  their  heirs,  subject  to  the  proviso  for  redemp- 
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tioii  thereinafter  contained,  and  upon  the  trusts,  and  for  the  Courtney 
purposes,  thereinafter  declared  and  expressed ;  with  a  proviso  for  taylor. 
redemption  by  the  defendant,  his  heirs,  executors,  administrators, 
or  assigns,  on  payment,  on  the  31st  of  January  then  next,  unto 
Courtney,  Gronow,  and  Howell,  or  the  survivors  &c.,  the  principal 
snm  of  5251.  f  with  interest  thereon  thenceforth  at  the  rate  of  5L 
per  cent.,  without  deduction,  and  also  for  avoiding  a  bond  of  even 
date  therewith,  from  the  defendant  to  Courtney,  Gronow,  and 
Howell,  in  the  penal  sum  of  1,050Z.,  for  securing  the  said  principal 
sum  and  interest ;  and  also  a  power  to  the  mortgagees  to  sell,  upon 
default,  and  a  covenant  by  the  defendant,  for  himself,  his  heirs, 
executors  &c.,  to  pay  the  principal  sum  on  the  day  named,  with 
interest  thereon  thenceforth  at  52.  per  cent.  &c. 

The  defendant,  on  the  14th  of  April,  1831,  became  bankrupt ; 
and  shortly  afterwards  duly  obtained  his  certificate. 

On  the  21st  of    December,   1832,   by  an  agreement  between 
Yaughan  and  Simmons  of  the  one  part,  and  the  defendant  of  the 
other  part — reciting  the  mortgage  deed  of  the  31st  of  July,  1828, 
and  the  power  of  sale  therein  contained ;  that,  on  or  about  the 
16th  of  April,  1831,  a  commission  of  bankrupt  was  awarded  and 
issued  against  the  defendant,  under  which  he  was  duly  declared  a 
bankrupt,  and  had  duly  obtained  his  certificate ;  and  reciting  that 
Yaughan  and  Simmons  had  offered  the  property  for  sale,  and  that 
there  had  been  no  bidder ;  and  reciting  that  Yaughan  and  Simmons, 
in  pursuance  of  the  trusts  resposed  in  them  by  the  indenture  of  the 
31st  of  July,  1828,  had  contracted  with  the  defendant  for  the  sale 
to  him  of  the  messuages,  tenements,  and  hereditaments  comprised 
in  that  indenture,  at  the  price  of  *577L  10«. — it  was  witnessed  that       [  *^^  ] 
Yaughan  and  Simmons  agreed  to  sell,  and  the  defendant  to  pur- 
chase, the  messuages  &c.  for  the  sum  of  577Z.  108.,  to  be  paid  by 
the  defendant  to  Yaughan  and  Simmons,  their  heirs,  executors  &c., 
on  the  4th  of  August  then  next,  at  which  time  the  said  purchase 
was  to  be  completed  :  and  it  was  thereby  agreed  that  the  defendant 
should  pay  interest  on  the  said  purchase-money,  after  the  rate  of 
6/.  per  cent,  from  the  date  thereof  to  the  day  of  settlement  of  the 
said  purchase :  and  it  was  thereby  provided  and  declared,  that  if 
the  defendant  should  make  default  in  the  settlement  of  the  said 
purchase,  or  in  payment  of  the  said  purchase-money  of  677Z.  10«. 
on  the  said  4th  of  August,  it  should  be  lawful  for  Yaughan  and 
Simmons,  or  the   survivor,  &c.,  his   heirs,  &c.,   upon  any  such 
default  being  made,  or  at  any  such  time  or  times  thereafter  as  he 
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CouBTNBT     or  they  might  think  proper,  to  commence  any  sait  at  law  or  in 
Tatlob.      equity  on  account  of  any  breach  of  the  agreement,  or  lo  compel  a 
specific  performance  thereof,  or  to  enter  upon  and  take  possession 
of  the  premises  so  sold  as  aforesaid,  and  the  rents  and  profits 
thereof,  and  either  immediately  thereafter  or  at  any  such  remote 
period  or  periods  as  Yaughan  and  Simmons,  or  the  survivor,  &e. 
might  think  proper,  to  exercise  and  carry  into  execution  all  the 
powers  and  trusts  reposed  in  them  by  the  said  indenture  of  the 
81  st  of  July,  1828,  as  fully  as  if  the  agreement  now  in  recital  had 
never  been  made ;  in  which  case  the  defendant  should  be  responsible 
to  Yaughan  and  Simmons  for  any  loss  or  damage  occasioned  thereby 
or  in  consequence  thereof,  as,  or  in  the  nature  of,  liquidated 
damages,  and  should  also  be  entitled  to  any  surplus  that  might 
remain  in  the  hands  of  Yaughan  and  Simmons,  or  the  survivor,  dbc, 
after  payment  of  the  said  purchase-money  and  interest,  costs, 
charges,  damages,  and  expenses. 
[  ^861  ]  By  indenture  of  the  SOth  of  August,  1888,  between  the  ^defendant 

of  the  first  part,  Yaughan  and  Simmons  of  the  second  part,  the 
plaintiffs  of  the  third  part,  W.  Thomas  and  C.  his  wife  of  the  fourth 
part,  Jane  Jenkins,  W.  J.  Browne,  and  B.  J.  Browne,  of  the  fifth 
part,  the  said  B.  J.  Browne  of  the  sixth  part,  and  Heaviside  of  the 
seventh  part  —  reciting  the  marriage  settlement  of  the  29th  of 
August,  1820,  made  between  the  said  W.  Thomas  of  the  first  part, 
the  said  G.  Thomas  (then  G.  Jenkins,  spinster)  of  the  second  part, 
the  plaintiffs  and  Gronow,  and  Walter  Browne,  since  deceased,  of 
the  third  part ;  and  reciting  the  power  contained  in  such  settlement 
for  the  plaintiffs  and   the  other  trustees  to   invest  the  moneys 
thereby  settled,  in  the  funds  or  upon  real  security,  and  a  power 
to  appoint  new  trustees  in  the  case  of  the  death,   refusal  or 
declining  to  act  of  either,  and  that  the  trust  premises  should  be 
conveyed  and  assigned   to   such   new  trustees  jointly  with   the 
surviving  trustees,  or   solely,   as   the  case  might   require;   and 
reciting  the  death  of   Walter  Browne;    and  reciting  that  a  sum 
of  5252.  therein  mentioned  had  been  paid  off  and  secured  by  the 
said  indenture  of  the  31st  of   July,  1828,  and  by  the  said  bond 
of  the  defendant,  dated  the  81st  of  July,  1828,  and  by  the  said 
agreement  of  the  21st  of   December,  1882;   and  further  reciting 
'Uhat  by  indentures  of  lease  and  release,  bearing  date  the  80th 
and  81st  days  of  July,  1828,  the  release  made  between  Goulsting 
of  the  first  part,  the  defendant  of  the  second  part,  the  plaintiff 
Courtney,  Gronow,  and  the  plaintiff  Howell,  of  the  third  part, 
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and  Vanghan  and  Simmons  of  the  fourth  part,  certain  premises     Courtnjst 

therein  described  were, — in  consideration  of  the  sum  of  2502.  to      tatlob. 

Cloulsting,  by  the  desire  of   the  defendant,  and  of  2752.  to  the 

defendant,  paid  by  Courtney,  Gronow,  and  Howell  (and  which 

sums,  amounting   together  to   5252.,   formed  part  of    the  trust 

fund  vested  in    Courtney,   Gronow,  and    B.  Howell), — conveyed 

by  Coulsting  and  the  defendant,  subject  as  therein  is  mentioned, 

unto    and   to   the   use  of    ^Yaughan   and    Simmons,   and    their       [  *'862  ] 

heirs,    upon    trust,  in   case   the  defendant,    his  executors   &c., 

should   not   pay  unto  Courtney,   Gronow,   and   Howell,  or   the 

survivors  &c.,  on  the  81st  of  January,  1829,  the  sum  of  5252., 

and  interest  at  52.  per  cent.,  to  enter  upon  the  said  premises 

and  sell  the  same,  and  to  apply  the  proceeds  which  should  arise 

from  the  sale  thereof,  in  discharge  of  the  said  sum  of   5252. 

and  interest,  and  to  stand  possessed  of  the  surplus  or  residue  of 

such  proceeds,  upon  the  trusts  in  the  last-mentioned  indenture 

declared  of  and  concerning  the  same :  and  also  reciting  that  the  said 

sum  of  5252.  and  interest  was  further  secured  by  the  defendant's 

bond,  bearing  date  the  81st  of  July,  1828 :  and  also  reciting  that 

there  was  due  from  the  defendant,  on  the  21st  of  December,  1832, 

the  said  sum  of  5252.,  and  an  arrear  of  interest  in  respect  thereof, 

amounting  to  522.  lOa. :  and  also  reciting  that  Gronow  departed 

this  life  previously  to  November,  1882 :  and  also  reciting  that  the 

plaintiff  Courtney  was  desirous  of  relinquishing  the  trust :  and  also 

reciting  that  by  an  agreement  bearing  date  the  21st  December,  1882, 

and  made  between  Yaughan  and  Simmons  of  the  one  part,  and  the 

defendant  of  the  other  part,  Yaughan  and  Simmons,  in  pursuance 

of  the  power  for  that  purpose  vested  in  them  by  the  indenture  of  the 

dlst  of  July,  1828,  and  at  the  request  of  the  several  parties  thereto 

of  the  second,  third,  fourth,  and  fifth  parts,  agreed  to  sell,  and  the 

defendant  agreed  to  buy,  the  premises  vested  in  them  by  the  said 

indentures  of  the  80th  and  Slst  of  July,  1828,  at  the  price  of 

577/.  lOs.,  to  be  paid  by  the  defendant  on  the  4th  of  August  then 

next,  at  which  time  the  purchase  was  to  be  completed  :  and  also 

reciting  that  the  said  agreement  had  not  been  carried  into  effect, 

but   the    said   principal   sum   of   5252.,  and   the   said   arrear  of 

interest  of  522.  10«.,  making  together  5772.  10^.,  were  still  due  and 

owing  from  the  defendant  to  the  plaintiffs,  as  the  defendant  did 

thereby  acknowledge :  and  also  ^reciting  that  all  interest  in  respect       [  *863  ] 

ol  the  said  sum  of  5772.  10«.  had  been  received  by  C.  Thomas  up 

to  the  24th  day  of  June  last,  as  he  the  defendant  declared  ;   it  was 
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CouBTNBT     witnessed  that  W.  Thomas  and  G.  his  wife,  pursuant  to  the  power 
Tatlob.      to  them   given   by  the   said  indenture  of  the   29  th  of  August, 
1820,  did  nominate  and  appoint  the  said  B.  J.  Browne  to  be  a 
trustee  of   the  said  indenture,  and  of  the  trust  money  thereby 
assured,  in  the  place  of  the  plaintiff  Courtney,  and  in  conjunction 
with  the  plaintiff  Howell,  and  J.  Jenkins,  and  W.  J.  Browne :  and 
it  was  farther  witnessed  that  the  plaintiffs,  and  W.  Thomas  and  C. 
his  wife,  J.  Jenkins,  W.  J.  Browne,  and  E.  J.  Browne,  did  thereby 
assign  unto  Heaviside  the  said  mortgage  debt  of  5251,,  and  the 
said  debt  of  521.  lO^i.  (which  debts,  making  together  the  sum  of 
577Z.  lOs.,  were  then  stated  to  be  due  from  the  defendant),  and 
also  the  said  bond  of  the  defendant,  to  the  intent  that  Heaviside 
should  forthwith  assign    the    same  unto    the    plaintiff    Howell, 
Jenkins,  W.  J.  Browne,  and  E.  J.  Browne,  upon  and  for  such 
trusts,  intents,  and  purposes  as  by  the  said  indenture  of  the  29th 
of  August,  1820,  were  expressed  and  declared :  and  it  was  further 
witnessed,  that,  in  consideration  of  5«.  &c.,  Yaughan  and  Simmons, 
by  the  direction  and  with  the  consent  of  the  several  parties  thereto, 
testified  as  aforesaid,  and,  so  far  as  they  lawfully  could  or  might, 
did  grant  unto  Heaviside  and  his  heirs  all  their  estate  and  interest 
in  the  messuages,  tenements,  and  hereditaments  vested  in  them  by 
the  said  indenture  of  the  81st  of  July,  1828 ;  and  that  the  plaintifis, 
and  W.  Thomas  and  C.  his  wife,  J.  Jenkins,  W.  J.  Browne,  and 
B.  J.  Browne,  did  release  unto  Heaviside  (in  his  actual  possession 
&c.)  the  messuages,  tenements,  and  hereditaments  so  vested  in 
Yaughan  and  Simmons :  to  hold  the  same  unto  Heaviside  and  his 
heirs,  for  all  such  estate  and  interest  as  Yaughan  and  Simmons 
then  had  therein,  to  the  use  of  the  plaintiff  Howell,  J.  Jenkins, 
[  ♦864  ]       w.  J.  Browne,  and  ♦B.  J.  Browne,  and  their  heirs,  upon  such  trusts, 
and  subject  to  such  powers,  provisoes,  agreements,  and  declarations 
as  were  expressed  and  declared  in  and  by  the  said  indenture  of  the 
81st  of  July,  1828,  and  the  said  agreement  of  the  21st  of  December, 
1832 :  and  it  was  thereby  agreed  between  the  parties  thereto,  that 
all  the  powers  vested  in  Yaughan  and  Simmons  under  the  said 
indentures  of  the  30th  and  31st  of  July,  1888,  particularly  the 
powers  of  sale  therein  contained,  should  be  vested  in  the  plaintiff 
Howell,  J.  Jenkins,  W.  J.  Browne,  and  B.  J.  Browne,  and  their  heirs, 
as  fully  as  if  the  same  had  been  therein  expressed  and  set  forth. 

It  was  admitted  that  the  defendant  was  entitled  to  a  verdict  upon 
the  first  issue. 

Upon  the  second  issue,  it   was  contended,  on  the  part  of  the 
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defendant,  that  the  acknowledgment  contained  in  the  recital,  that    Codbtmet 
577Z.  10s.  was  then  due  for  principal  and  interest,  did  not  amount      Taylor. 
to  a  covenant  to  pay  that  sum. 

With  respect  to  the  third  and  fifth  issues,  it  was  contended,  on 
the  part  of  the  defendant,  that  he  was  entitled  to  a  verdict  upon  the 
pleas  of  fraud,  covin,  and  misrepresentation,  on  the  ground  that  he 
had  been  induced  to  execute  the  deed  of  the  80th  of  August,  1888, 
by  a  representation  that  hie  position  would  in  no  degree  be  vtiU'ied 
by  his  so  doing ;  and  his  Lordship  inclined  to  think  that  upon  this 
plea  there  was  some  evidence  to  go  the  jury. 

The  jury  having,  under  the  direction  of  the  learned  Judge, 
returned  a  verdict  for  the  defendant  upon  all  the  issues, 

Bompas,  Serjt.,  in  Easter  Term  last,  moved  for  a  rule  nm  for      ApHi  24. 
a  new  trial,  on  the  ground  of  misdirection,  and  that  the 
verdict  was  against  evidence : 

The  point  of  misdirection  arises  upon  the  second  issue.  It  is 
submitted  that  an  acknowledgment  of  a  *debt  under  seal  amounts  [  *865  J 
to  a  covenant  to  pay :  Seddon  v.  Senate  (i).  In  that  case  Lord 
Ellenborouoh  says  (2),  "The  same  sense  is  to  be  put  upon  the 
words  of  a  contract  in  an  instrument  under  seal,  as  upon  the  same 
words  in  any  instrument  not  under  seal."  Now,  it  is  clear  that 
an  action  of  assumpsit  would  have  lain  upon  the  contract  of  80th 
of  August,  1888,  if  it  had  not  been  under  seal. 

(Cresswell,  J. :  An  acknowledgment  of  a  debt  does  not  amount  to 
a  promise,  but  the  law  implies  a  promise  from  the  acknowledgment.) 

There  are  cases  in  which  an  undertaking  to  make  out  a  good  title 
has  been  implied  in  a  contract  to  sell. 

(Cresswell,  J. :  That  would  be,  that  the  party  contracted  to  sell 
what  he  had  title  to,  and  not  that  to  which  he  had  no  title.) 

The  learned  Judge  should  have  directed  the  jury  that  there  was  no 
evidence  of  fraud.  Brown,  the  witness  called  to  prove  the  fraud, 
stated  that  he  had  no  recollection  whether  he  had  said  that  it 
would  make  no  difference.  The  finding  upon  all  the  issues  was 
against  the  evidence. 

(TiNDAL,  Ch.  J. :  You  may  take  a  rule  upon  the  first  point.     We 
will  consult  Lord  Denman  as  to  the  verdict  being  against  evidence.) 
(1)  12  R.  B.  299  (13  East,  63).  (2)  12  B.  R.  303  (13  East,  74). 
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couBTNST        A  rule  having  been  granted  upon  both  points, 

Tatlob. 

Sir  T.  Wilde  and  Channell,  Serjts.  (with  whom  was  Peacock) 

now  showed  cause : 

The  deed  of  the  SOth  of  August,  1888,  contained  no  covenant  on 
the  part  of  the  defendant  to  pay  the  577^.  10«.  At  the  time  that 
deed  was  executed,  the  defendant's  liability,  under  his  personal 
covenant  to  the  plaintiffs,  was  altogether  barred  by  his  bankruptcy 
and  certificate.  The  agreement  of  the  2l8t  of  December,  1882,  was 
not  before  the  Court,  otherwise  than  by  the  recital  in  the  last  deed. 
But,  as  by  that  agreement  they  had  contracted  to  sell  the  premises 
[  *Sf6  ]  to  the  ^defendant,  they  could  not  convey  without  making  him  a 
party.  That  deed  may  operate  as  an  admission  of  the  contract  with 
Yaughan  and  Simmons ;  but  it  is  not  further  binding  upon  the 
defendant. 

(Maulb,  J. :  The  deed  of  the  SOth  of  August,  1888,  seems  to 
enable  the  new  trustees  to  maintain  the  same  action  in  respect  of 
the  money,  which  Yaughan  and  Simmons  might  have  maintained 
on  the  agreement  of  the  2l8t  of  December,  1882.) 

The  ^fendant  thereby  abandoned  the  contract  of  Nolan ;  which 
was  abandoned  by  the  trustees  when  they  sold  the  property. 
Words  in  a  deed  which,  as  those  used  in  Seddon  v.  Senate,  clearly 
import  an  agreement  to  pay,  may  amount  to  a  covenant :  but  no 
such  agreement  appears  in  this  instrument. 

Bompas,  Serjt.  (with  whom  was  Ogle),  in  support  of  the  rule: 

The  object  and  effect  of  the  deed  of  the  80th  of  August,  1888, 
were,  to  continue  the  mortgage  security.  The  defendant  was  liable 
to  pay  the  5772.  108.  under  his  contract. 

(Crbsswbll,  J. :  In  Laird  v.  Pivi  (i),  a  party  having  been  let 
into  possession  of  lands  under  a  contract  of  purchase,  which  he 
refused  to  complete,  it  was  held  that  the  vendors  could  not  recover 
from  him  the  whole  amount  of  the  purchase>money,  but  only  the 
damages  actually  sustained  by  his  breach  of  contract.) 

The  recital  contains  a  clear  acknowledgment  of  a  debt.  A  distinct 
admission   of  a  debt  by  deed,  amounts  to  a  covenant  to  pay  it : 

(1)  56  B,  E.  768  (7  M.  &  W.  474) ;  <S.  C.  per  wowi.  Laird  v.  Payni^,  8  Dowl. 
P.  C.  860. 
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Barfoot  v.  FreBicell{\),   Bryce  v.  Can-e  (2),    Seddon  v.  Senate  (z),  Courtnbt 

Saltoun  V.  Houatoun  (4),  Sampson  v.  Easterby  (5),  The  Duke  of  St.  Tatloe. 
Alban's  v.  EllU  (6),  The  *Earl  of  Shrewsbury  v.  Gotdd  (7),  Com.  Dig.  [  *?67  ] 
tit.  Covenant  (A.  2)  (A.  4). 

TiNDAL,  Ch.  J. : 

To  charge  a  party  with  a  covenant,  it  is  not  necessary  that  there 
should  be  express  words  of  covenant  or  agreement.  It  is  enough  if 
the  intention  of  the  parties  to  create  a  covenant,  be  apparent.  In 
the  present  case  the  question  is,  whether  or  not  the  defendant  did, 
by  the  indenture  of  the  80th  of  August,  1888,  covenant  to  pay  to 
the  plaintiffs  the  sum  of  5771.  10s.  The  deed  contains  no  express 
covenant  to  that  effect:  but  it  is  argued  that  such  covenant  is 
necessarily  implied.  Looking  at  the  whole  scope  of  the  deed,  and 
considering  the  situation  of  the  parties,  it  appears  to  me  that  no 
such  intention  is  to  be  gathered  from  it.  The  deed  begins  with  a 
recital  of  the  settlement  made  on  the  29th  of  August,  1820,  on  the 
marriage  of  William  Thomas  and  Catherine  Jenkins,  containing  a 
power  for  the  plaintiffs  and  the  other  trustees  to  invest  the  moneys 
thereby  settled  in  the  funds  or  upon  real  security.  It  then  recites 
that  a  sum  of  525/.  had  been  secured  by  an  indenture  of  the  81st  of 
July,  1888,  and  by  the  bond  of  the  defendant  of  the  same  date,  and 
that  there  was  due  from  the  defendant  on  the  21st  of  December, 
1882,  the  said  mortgage  sum  of  525/.  and  an  arrear  of  interest 
amounting  to  521,  10s.  There  is,  therefore,  a  recital  that  a  sum  of 
5772.  lOs.  is  due  from  the  defendant  in  respect  of  the  mortgage 
debt  followed  by  a  further  recital  of  a  contract  of  purchase  of  the 
premises  comprised  in  the  mortgage,  bearing  date  the  2l8t  of 
December,  1882,  between  Yaughan  and  Simmons,  acting  under  the 
power  vested  in  them  by  the  indenture  of  the  8lBt  of  July,  1828, 
and  the  defendant.  After  which  comes  this :  **  And  whereas  the 
said  agreement  (of  the  2l8t  of  December,  *1882),  hath  not  been  [  *868  ] 
carried  into  effect,  but  the  said  principal  sum  of  5252.,  and  the  said 
arrear  of  interest  of  522. 10s.,  making  together  the  sum  of  577Z.  10s., 
is  still  due  and  owing  from  the  said  Bobert  Taylor  to  the  said  John 
Courtney  and  Benjamin  Howell,  as  he  the  said  Bobert  Taylor 
doth    hereby  acknowledge."      The    plaintiffs   contend   that    this 

(1)  3  Keble,  465.  (5)  9  B.  &  C.  505 ;  4  Man.  &  By.  422. 

(2)  1  Lev.  47.  S.  C,  in  error,  33  B.  B.  239(6  Bing. 

(3)  12  B.  B.  299  (13  East,  63).  645 ;  4  Moo.  &  P.  60). 

(4)  25  B.  B.  665  (1  Bing.  433;  8          (6)  14  B.  B.361  (16  East,  352). 
J.  B.  Moore,  546).  (7)  2  B.  &  Aid.  ^87. 
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GovBTNET  acknowledgment  of  a  debt  due  for  principal  and  interest,  implies  a 
Tatlob.  covenant  or  agreement  to  pay  it.  It  appears  to  me,  however,  that 
no  such  inference  is  to  be  drawn  from  this  recital.  Had  it  been  the 
intention  of  the  parties  that  the  defendant  should  be  liable  to  paj 
the  577^.  lOs.y  nothing  could  have  been  more  easy  than  to  insert  an 
express  covenant  for  payment  of  the  money.  In  the  absence  of 
such  a  covenant  this  acknowledgment  may  be  supposed  to  have 
been  inserted  for  some  other  purpose.  It  is  also  worthy  of  observa- 
tion that,  as  the  deed  of  1888  recites  the  previous  indenture  of  1828, 
in  which  the  defendant  covenanted  to  pay  the  mortgage  debt  and 
interest,  there  was  no  necessity  to  require  from  him  a  new  covenant. 
That  of  itself  furnishes  strong  ground  for  presuming  that  a  farther 
engagement  to  pay  was  not  contemplated.  Looking  at  the  deed  of 
1888,  the  acknowledgment  may  very  well  have  been  made  direrso 
intuitu.  The  object  of  the  parties  may  have  been,  to  prevent  any 
disputes  with  the  new  trustees  as  to  the  equity  of  redemption.  If 
this  admission  were  to  operate  as  a  covenant  to  pay  the  money,  the 
defendant  would  be  in  a  worse  situation  than  at  the  time  the  deed 
of  1838  was  executed.  That  deed  recites  the  contract  with  Yaughan 
and  Simmons,  but  does  not  show  that  that  contract  is  rescinded. 
If  construed  as  a  dry  covenant  by  the  defendant  to  pay  the  577/.  10s. 
abstractedly  from  his  position  as  a  purchaser  under  the  contract  of 
the  21st  of  December,  1832,  this  deed  would  compel  him  to  pay  at 
all  events ;  whereas,  under  that  contract,  he  would  be  liable  only 
[  •869  ]  upon  the  property  being  *conveyed  to  him.  Looking  at  the  whole 
scope  of  the  deed,  it  cannot  be  treated  as  a  covenant  by  the  defen- 
dant to  pay  the  money.  It  appears  to  me  therefore,  that  the  rule 
must  be  discharged.  I  am  glad  to  be  able  to  come  to  a  conclusion, 
by  which  the  party  who  procured  the  defendant  to  execute  the  deed 
is  absolved  from  all  suspicion  of  fraud. 

COLTMAN,   J.: 

I  am  of  the  same  opinion.  I  do  not  think  the  deed  of  August, 
1888,  was  at  all  intended  to  vary  the  liability  of  the  defendant  in 
respect  of  the  5772.  108.  The  agreement  of  the  21st  of  December, 
1882,  by  which  the  defendant  contracted  with  Yaughan  and  Simmons 
to  purchase  the  mortgaged  premises,  and  to  pay  the  interest 
until  the  purchase  should  be  completed,  was  in  existence  at  the 
time  this  deed  was  prepared :  from  a  recital  therein  it  appears  that 
all  interest  due  in  respect  of  the  577Z.  108.  had  been  received  up  to 
the  24th  of  June  then  last.    The  recital  in  question  was  introduced, 
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not  for  the  purpose  of  creating  a  personal  covenant  to  pay  the    Courtnei 
577i.  10s.,  but  to  explain  why  that  sum  was  mentioned  in  the      tay^lor. 
contract.    The  only  engagement  on  the  part  of  the  defendant  is,  to 
pay  the  money  on  the  property  being  conveyed.    It  gives  a  power 
to  the  trustees  to  sell.     Is  the  defendant  to  pay  the  purchase- 
money  after  that  power  has  been  exercised  ?    It  seems  to  me  that 
we  give  full  effect  to  the  deed  by  saying  that  it  only  intended  to 
render  the  defendant  liable  to  pay  on  having  a  conveyance ;  and 
that  he  has  not  entered  into  the  covenant  declared  upon  in  the 
second  count. 
The  account  stated  is  open  to  the  same  answer. 

Maule,  J. : 

I  also  am  of  opinion  that  the  defendant  is  entitled  to  the  verdict 
on  the  plea  of  non  est  factum  to  the  second  count,  and  never 
indebted  to  the  third  count.  *The  contract  declared  upon  in  the  [  •870  ] 
second  count  is,  that  by  the  indenture  of  the  80th  of  August,  1888, 
the  defendant  covenanted  with  the  plaintiffs  that  he  would,  upon 
request,  pay  unto  them  the  sum  of  577Z.  lOs.  The  object  of  the 
deed  given  in  evidence  was  to  add  one  trustee  and  to  substitute 
another.  The  recitals  mention  a  mortgage  of  the  81st  of  July, 
1828,  and  a  bond  of  the  same  date,  and  that  the  mortgage  debt  and 
bond  still  remain  unsatisfied,  and  also  a  contract  of  sale  for  the 
aggregate  amount  of  principal  and  interest ;  and  a  power  of  sale  is 
given  independently  of  that  contract  of  sale.  The  object  of  the 
deed  appears  to  have  been  to  leave  the  defendant  in  the  same 
situation  as  to  liability,  in  which  he  then  already  stood ;  and  the 
action  fails  because  the  recital  relied  on  is  not  an  acknowledgment  • 
that  the  money  was  due  and  was  payable  on  request,  but  to  be  paid 
on  a  conveyance  being  executed.  Where  in  a  deed  a  party 
unequivocally  admits  himself  to  be  liable  to  pay  money,  a  covenant 
that  he  will  pay  it  may  be  implied.  But,  where  the  deed  sets  out 
the  instrument  under  which  the  liability  arose,  and  does  not 
expressly  afSrm  that  liability,  I  think  the  necessity  for  implying  a 
covenant  to  pay  does  not  arise.  It  would  not  be  giving  this  recital 
its  true  and  legitimate  effect  to  construe  it  as  a  covenant  for  the 
payment  of  the  money.  If  the  recital  had  been  that  the  money  was 
due  on  a  parol  security,  no  such  covenant  would  have  been  implied 
as  would  have  the  effect  of  merging  the  parol  security.  Where 
there  is  a  liability  the  origin  of  which  is  shown,  there  is  no  neces- 
sity for  implying  a  covenant.    I  have  not  the  smallest  doubt  that 
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couBTKSY     DO  intention   ^'as  entertained  by  any  of  these  parties   that  the 

Tatlob.      defendant,  npon  executing  this  deed,  should   be  placed   in  the 

situation  of  a  person  liable  on  a  covenant  for  payment  of  money. 

The  question  upon   the  pleadings  on  the  account  stated  is,  in 

substance,  the  same. 

1 871  ]       Cresswbll,  J. : 

I  am  of  the  same  opinion.     I  think  there  is  no  gronnd  for 
implying  a  covenant  for  payment  of  the  money,  and  no  promise  to 
sustain  the  account  stated.     The  general  scope  of  the  deed  of  the 
SOth  of  August,  1888,  appears  to  have  been,  to  remove  Courtney 
from  the  trust  and  to  appoint  a  new  trustee ;  and  the  object  of  the 
particular  recital  seems  to  have  been,  to  describe  the  nature  of  the 
property  to  be  conveyed  to  the  new  trustees.     The  deed  recites  the 
marriage  settlement,  the  mortgage  bond  of  the  Slst  of  July,  1828, 
and  that  the  mortgage  debt  and  an  arrear  of  interest  were  due ;  the 
agreement  of  the  2l8t  of  December,  1882,  whereby  the  defendant 
contracted  to  buy  for  577Z.  10«. ;    that  Courtney  was  desirous  of 
ceasing  to  be  a  trustee,  and  the  appointment  of  new  trustees ;  that 
the  agreement  of  sale  had  not  been  carried  into  effect,  but  that 
the  principal  and  interest,  amounting  together  to  577Z.  10^.,  were 
still  due  from  the  defendant  to  the  plaintiffs,  as  he  the  defendant 
did  thereby  acknowledge.     The  object  of  that  simply  was,  to  point 
out  what  the  new  trustees  were  to  take,  and  to  show  that  the  con- 
tract of  purchase  had  not  been  completed  and  that  the  money 
remained  unpaid.     I  see  nothing  that  can  amount  to  an  implied 
covenant  to  pay  the  money  on  request ;  nor  do  I  find  any  promise 
to  sustain  the  count  upon  an  account  stated.      The  rule  for  a  new 
trial,  therefore,  must  be  discharged :  and  as  all  imputation  of  fraud 
is  abandoned,  the  pleas  alleging  fraud  had  better  be  struck  out  of 
the  record  (1). 

Rule  discharged. 
(1)  This  was  assented  to. 
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SMART  V.   N0KE8(1).  i844. 

(6  Man.  &  G.  911—919 ;  S.  C.  7  Scott,  N.  E.  786 ;  13  L.  J.  C.  P.  79 ;  8  Jur.  44.)        •^«^2. 

In  debt  the  defendant  pleaded  never  indebted,  and  payment;  tbe  plain-         [  911  ] 
tiff  gave  in  evidence  in  chief  a  document  purporting  that  the  defendant 
admitted  the  debt,  but  that  it  had  been  paid  by  a  bill  of  exchange :  Held, 
that  the  unstamped  bill  was  admissible  in  evidence  for  the  plaintiff  to 
negative  the  alleged  pa}anent. 

Debt,  for  money  lent,  for  interest,  and  upon  an  account  stated. 
1,000Z.  was  demanded  in  each  count. 

Pleas,  never  indebted,  and  payment. 

The  plaintiff,  in  his  particulars,  after  giving  credit  to  the  defen- 
dant for  a  payment  of  500Z.,  claimed  500Z.  as  the  balance  of  the 
debt,  with  interest  at  5  per  cent. 

At  the  trial,  before  Cress  well,  J.,  at  the  sittings  for  Middlesex,  in 
last  Michaelmas  Term,  it  was  proved  that  there  had  been  various 
money  transactions  between  the  plaintiff  and  the  defendant,  which, 
it  was  allowed,  resulted  in  a  debt  due  from  the  latter  to  the  amount 
of  1,0002.  In  order  to  prove  the  defendant's  admission  of  the  debt, 
the  plaintiff  produced  the  following  document  in  the  defendant's 
writing : 


1,000 


£ 

8. 

d. 

500 

0 

0  cash 

500 

0 

0  bill 

88 

6 

8  interest 

588 

6 

8  Bill  at  four  months'  date  at  the  rate  of 

—        9.07   Tiftt*  PAnf. 

-~~              £l\Jl»  yVL    KjVUlim 

"  May  2,  1842." 

The  plaintiff's  counsel  then  proposed  to  produce  the  bill  in 
question, — which  was  improperly  stamped, — for  the  *purpose  of  [  ♦yi2  ] 
anticipating  the  inference  that  might  be  drawn  from  this  document, 
that  the  5002.  had  been  paid  by  a  bill.  The  reception  of  the  bill  in 
evidence  was  objected  to  on  behalf  of  the  defendant;  and  it  was 
rejected  by  the  learned  Judge  on  the  authority  of  Sweeting  v.Halse  (2). 
No  witnesses  were  called  for  the  defendant,  and  no  other  evidence 

(1)  This  case,   though  decided    on  the  Stamp  Act,  1891  (54  &  55  Vict. 

s.  19  of  31  Geo.  III.  c.  25,  appears  to  c.  39),  are  not  the  same  as  those  of  the 

be  usefiQ  as    an    authority    on    the  above-named  section  upon  which  this 

admissibility  of  unstamped  dociunents  case  was    decided ;     see    Birchall    v. 

for  collateral  purposes  in  the  present  Bullough  [1896]  1  Q.  B.  327 ;  65  L.  J. 

state  of  the  law.  It  should  be  observed,  Q.  B.  252.~J.  G.  P. 

however,  that  the  terms  of  s.  14  of  (2;  9  B.  «&  U.  365  ;  4  Man  &  ily.  287. 
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Smabt  was  given  of  any  payment.  The  learned  Jadge  left  it  to  the  joiy  to 
NoKBs.  Bay  whether  or  not  they  were  satisfied  that  there  had  been  an 
ascertained  debt  of  1,000{. ;  and  if  so,  whether  it  had  been  paid. 
They  found  that  there  had  been  a  debt  to  that  amoont,  bat  that  it 
had  been  liquidated  by  payment  of  500Z.  in  cash,  and  the  bill 
for  5882.  6s.  8d.  The  verdict  was  accordingly  entered  for  the 
plaintiff  on  the  first  issue,  for  the  defendant  on  the  second. 

Talfourdy  Serjt.,  in  the  same  Term  (9th  November),  obtained 
a  rule  nisi  for  a  new  trial,  upon  the  ground  that  the  unstamped 
bill  had  been  improperly  rejected,  and  also  that  the  verdict  was 
against  evidence.  On  the  first  point  he  cited  R.  v.  Hawkeswood  (i), 
-B.  V.  Pooley  (2),  Dover  v.  Maestaer  (s),  Nmh  v.  Duncomb  (4). 

(TiNDAL,  Ch.  J.  referred  to  Gregory  v.  Fraser  (s),  the  report  of 
which  case  Gresswell,  J.  observed  was  not  very  satisfactory.) 

[  913  ]  Bompaa,  Serjt.  now  showed  cause : 

The  bill  of  exchange,  being  insufficiently  stamped,  coald  not 
be  given  in  evidence  for  any  purpose.  The  81  Geo.  III.  c.  25 
(which  has  been  incorporated  with  the  subsequent  Stamp  Acts),  by 
s.  19,  expressly  provides  *'  that  no  bill  of  exchange  liable  to  the 
duties  imposed,  shall  be  pleaded,  &c.  or  given  in  evidence  in  any 
Court,  or  admitted  in  any  Court  to  be  good,  useful  or  available  (6) 
in  law  or  equity,"  unless  duly  stamped.  Sweeting  v.  HcUse  and 
Jardine  v.  Payne  (7)  are  expressly  in  point.  In  the  latter  case 
it  was  held  that  an  unstamped  bill  could  not  be  given  in  evidence 
for  the  purpose  of  showing,  by  an  indorsement  on  it,  that  the 
plaintiff  was  the  person  mentioned  in  a  letter  written  by  the 
defendant. 

(Gresswell,  J. :  It  may  be  said  that  in  Sweeting  v.  Hcdse,  the 
unstamped  renewed  bill  was  offered  in  evidence  to  prove  a  contract 
to  cancel  the  original  bill :  in  this  case,  the  paper  purporting  to 
be  a  bill  was  offered  to  pi'ove  that  it  had  no  effect  or  validity  as 

a  bill  (8).) 

^1)  1  Leach.  C.  0.  292,  3rd  ed.,  2  by  the  Court  {post,  p.  888)  as  gram- 
East,  P.  C.  955 ;  2  T.  R.  606,  n. ;  Bayley  matically  connected  with  the  whole 
on  Bills,  80,  6th  ed.  of  the  preceding  matter ;  tamen  quarr. 

(2)  3  Bos.  &  P.  311.  (7)  1  B.  &  Ad.  663. 

(3)  5  Esp.  N.  P.  92.  (8)  This  distinction  was  disallowed 

(4)  1  Moo.  &  Bob.  104.  by  the  CJourt  of  Exchequer  in  Buxton 

(5)  3  Camp.  454.  v.  Cornish,  12  M.  &  W.  426. 
(6]  The  words  in  italics  are  treated 
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Still,  it  could  not  be  "  given  in  evidence  "  according  to  the  words       Smabt 
of    the  statute,  even  for  that  purpose.    In  the  cases  cited  the       nokes. 
nnstamped  document  was  tendered  in  evidence,  not  as  a  valid 
instrument,  but  for  a  collateral  purpose.     If  such  documents  were 
BO  admitted,  it  would  be  an  evasion  of  the  statute,  as  the  jury  might 
always  infer  from  them  a  debt  between  the  parties.    The  cases 
relied  upon  on  the  other  side  are  either  cases  of  felony ;  as  R.  v. 
Hawke^vcoody  and  R.  v.  Pooley ;  or  of  bribery ;  as  Dover  v.  Maestaer, 
and  Coppock  v.  Bower  (i) ;  or  of  usury ;  as  Nash  v.  Duncomb ;  or  of 
fraud ;  as  Gregory  v.  Fraser.    These  cases  are  exceptions  to  the 
*general  rule,  rendered  necessary  for  the  ends  of  justice.  T  *^i^  3 

(Erskinb,  J.  referred  to  WiUon  v.  Vysar  (2),  where  it  was  held 
that  a  bill  of  exchange  written  on  a  wrong  stamp,  was  no  payment, 
although  it  would  have  been  paid  if  presented  in  time.) 

There,  as  in  Cundy  v.  Marriott  (s),  no  objection  seems  to  have  been 
taken  to  the  admissibility  of  the  bill. 

Talfourd,  Serjt.    (with  whom  was    WiUmore)   in   support  of 
the  rule: 

The  object  with  which  the  unstamped  bill  was  produced  was 
not  to  use  it  as  a  ''  good,  useful  or  available "  instrument,  but 
to  rebut  the  inference  that  might  be  drawn  from  the  document 
which  had  been  put  in  evidence,  that  the  defendant  had  paid  the 
balance  of  his  debt  by  a  bill.  It  lay  upon  the  defendant '  to 
establish  that  payment ;  but  he  gave  no  evidence  of  it,  and  relied 
entirely  upon  the  inference  in  question.  The  plaintiff  was  at 
liberty,  therefore,  to  show  that  such  inference  was  false,  by  pro- 
ducing the  document  which,  although  purporting  to  be  a  bill, 
was  not  available  as  such.  The  defendant,  undoubtedly,  is 
precluded  by  the  Stamp  Act  from  setting  up  the  bill  as  a  valid 
one,  but  that  is  in  effect  what  he  is  seeking  to  do.  R.  v. 
Rectdist  (4)  is  an  additional  authority,  to  those  already  cited,  to 
show  that  such  a  document  is  admissible  for  collateral  purposes : 
and  though  that  was  a  criminal  case,  there  is  no  such  distinction 
as  has  been  suggested,  between  the  rules  of  evidence  in  civil 
and  criminal  cases:  Nash  v.  Duncomb.      The  true  principle,  as 

(1)  4  M.  &  W.  361.  (4)  2  Leach,  C.  C.  703,  704,  811 ; 

(2)  4  Taunt.  288.  2  East,  P.  C.  956. 

(3)  3d  B.  B.  416  (1  B.  &  Ad.  696). 
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Smart       recognised  in  WiUianis  v.  Gerty  (i),  is,  that  a  party  cannot  avail 
NoKxs.       himself  of  an  unstamped  document  for  the  purpose  of  enforcing 

it;    but   that  he  may  put   it  evidence,  where  his  object  is   to 

invalidate  it. 

[  915  ]         TiNDAL,  Ch.  J. : 

The  question  in  this  case  is,  whether  the  plaintiff  ought 
to  have  been  allowed  to  give  in  evidence  this  insufSciently 
stamped  bill  of  exchange.  And  taking  into  consideration  the 
position  of  the  cause  when  it  was  tendered,  and  the  purpose  for 
which  it  was  offered,  I  am  of  opinion  that  it  ought  to  have  been 
received  in  evidence  But  for  the  statute  31  Geo.  in.  c.  25,  there 
would  be  no  objection  to  the  admissibility  in  evidence  of  an 
unstamped  bill  of  exchange.  The  question  therefore  is,  what  is  the 
nature  of  the  prohibition  contained  in  that  statute,  and  how  far  does 
it  extend  ?  The  words  of  the  statute  are,  "  no  bill  of  exchange  &c, 
liable  to  be  stamped  &c.  shall  be  pleaded  &c.,  or  given  in  evidence, 
in  any  Court,  or  be  admitted  in  any  Court  to  be  good,  useful  or 
available  in  law  or  equity,"  unless  duly  stamped.  The  prohibition, 
therefore,  in  its  direct  terms,  applies  only  to  cases  where  such  a  bill 
is  pleaded  or  given  in  evidence  as  a  good,  useful  or  available  bill. 
At  the  time  the  bill  in  question  was  tendered  in  evidence  the  cause 
stood  in  this  position  :  the  plaintiff  had  put  in  evidence  a  document 
in  the  defendant's  handwriting,  to  show  an  admission  of  a  balance 
of  500Z. ;  but  the  fair  inference  from  that  document,  unexplained, 
was,  that  this  balance  had  been  paid  by  a  bill  at  four  months'  date 
for  538Z.  6«.  8d.  What  the  plaintiff  had  in  view,  therefore,  in 
tendering  the  bill  in  evidence,  was,  not  to  show  that  the  bill 
mentioned  in  the  memorandum  was  ''  good,  useful  or  available,'* 
but  that  the  statement  respecting  it  in  the  memorandum  was 
false  in  fact,  and  that  the  instrument  really  given  in  pursuance 
of  the  memorandum,  and  which  purported  to  be  a  bill  at  four 
months  for  588/.  Gs.  6d.,  was  wholly  worthless,  unproductive  and 
unavailable — a  mere  piece  of  waste  paper.  I  think  the  instrument 
tendered  with  that  view,  was  admissible,  and  that  it  does  not 
come  within  the  prohibition  in  the  statute.  Nor  does  it  appear  to 
[  *916  ]  me  that  *any  of  the  authorities  cited,  militate  against  this  position. 
Sweeting  v.  Halse  is  the  strongest  case  against  the  plaintiff.  But 
in  that  case  the  very  purpose  of  giving  the  unstamped  bill  in 
ev^enoe  was,  to  prove  an  existing  contract  between  the  parties— 

(1)  lU  M.  &  W.  296;  2  l>owl.  N.S.  201. 
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namely,  a  contract  to  cancel  the  former  bill — not,  as  here,  to  smart 
show  that  the  unstamped  instrument  was  unavailable.  The  later  nokes. 
case  of  Williams  v.  Gerri/  is  not  inconsistent  with  the  present 
decision.  It  was  there  held,  that  the  plaintiff,  who  claimed  title 
to  certain  goods  under  a  bill  of  sale,  could  not,  in  order  to  prove 
the  bill  of  sale  to  be  boiid  fide,  give  in  evidence  a  previous 
unstamped  bill  of  sale,  which  had  been  cancelled,  of  the  same 
goods  by  the  same  party.  For  there,  again,  the  unstamped  bill 
of  sale  was  produced  to  show  an  existing  contract,  which  the 
plaintiff  was  seeking  to  enforce :  it  could  not,  therefore,  be  said 
that  it  was  tendered  merely  for  a  collateral  purpose.  Let  us 
suppose  that  in  the  present  case  an  issue  had  been  directed  to 
try  whether  the  defendant  had  paid  the  plaintiff  the  sum  of 
5332.  6«.  Sd.  by  a  bill  of  exchange:  surely  in  such  an  issue  it 
would  have  been  competent  to  the  plaintiff  to  produce  the  docu- 
ment in  question  to  the  jury,  for  the  purpose  of  showing  that 
what  purported  to  be  a  bill  of  exchange  was,  by  reason  of  the 
insufficiency  of  the  stamp,  in  reality  no  bill  at  all.  It  would  be 
singularly  unjust  that  a  plaintiff,  in  availing  himself  of  a 
memorandum  which  proved  that  the  defendant  was  indebted  to 
him,  should  be  bound  by  every  assertion  or  statement  in  that 
memorandum,  and  should  be  wholly  without  the  power  of  showing 
that  they  were  untrue.  I  think,  therefore,  that  the  rule  must  be 
made  absolute  upon  the  first  point. 

COLTMAN,  J. : 

I  also  am  of  opinion  that  the  instrument  in  question  was 
improperly  rejected.  The  case  stands  upon  a  very  different  footing 
from  those  that  have  been  *cited,  in  which  unstamped  documents  [  *9i7  ] 
have  been  held  to  be  inadmissible.  The  party  in  this  case,  who,  in 
effect,  is  seeking  to  contravene  the  stamp  laws,  is  the  defendant,  and 
not  the  plaintiff.  It  lay  upon  the  defendant  to  prove  the  fact  of  pay- 
ment ;  and  it  is  he  who  is  endeavouring  to  show  that  the  unstamped 
bill  was  ''  good,  useful  and  available."  The  plaintiff  seeks  to  show 
the  contrary :  and  I  think  he  is  at  liberty  to  do  so,  by  the  pro- 
duction of  the  instrument,  without  infringing  either  the  words  or 
the  meaning  of  the  statute ;  and  that  none  of  the  cases  cited  are 
inconsistent  with  our  so  holding. 

Ebskinb,  J.  : 
I  also   am   of    opinion    that    this    bill    of    exchange,    though 
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smabt  insufSciently  stamped,  was  admissible  in  evidence  for  the  purpose 
NoKBB.  for  which  it  was  tendered,  namely,  to  rebut  the  inference  which 
might  be  drawn  from  the  memorandum  previously  given  in 
evidence,  that  the  defendant's  debt  had  been  paid  by  a  bill. 
Under  the  circumstances  of  the  case  nothing  could  be  more  unjust 
than  to  exclude  the  bill  in  question  ;  and  I  should  be  most  unwilling, 
therefore,  to  put  such  a  construction  upon  the  statute  as  would 
have  that  effect,  unless  the  words  of  its  enactments  were  so  stringent 
as  to  lead  to  no  other  conclusion.  Taking  the  first  part  of  the 
section  alone,  which  says  that  no  bill  of  exchange  &c.  (unless  duly 
stamped)  **  shall  be  pleaded  or  given  in  evidence  in  any  Court,**  the 
words  would  be  imperative ;  but  taking  the  whole  of  the  section 
together,  the  latter  part  of  which  goes  on  to  say,  "  or  be  admitted 
in  any  Court  to  be  good,  useful  or  available,"  I  think  it  quite  clear 
that  the  object  of  the  Legislature  was  to  prevent  such  a  document 
from  being  given  in  evidence  with  a  view  of  setting  it  up  as  a  binding 
and  obligatory  contract.  And  this  interpretation  of  the  statute  is 
distinctly  recognised,  in  Williams  v.  Gerry,  both  by  Lord  Abinosr, 
[  '918  ]  C.  B.  and  Alderson,  B.  The  *latter  observed,  "  The  only  cases  in 
which  such  an  instrument  is  allowed  to  be  given  in  evidence  without  a 
stamp  are,  where  it  is  used  for  the  purpose  of  showing  that  it  never 
had  any  validity  at  all,  but  was  merely  colourable  :  "  and  that  is 
precisely  the  present  case  ;  for  here,  the  instrument  purporting  to 
be  a  bill,  was  tendered  to  show  that  it  never  had  any  validity  as 
such,  but  was  merely  a  colourable  payment. 

Cbesswell,  J.  : 

I  concur  with  the  rest  of  the  Court  in  thinking  that  under  the 
circumstances  I  ought  to  have  received  in  evidence  the  unstamped 
bill  in  question,  though  I  cannot  consider  the  point  free  from 
difficulty.  The  instrument  was  not  evidence  upon  the  first  issue, 
either  to  prove  a  debt,  or  a  contract  between  the  parties,  or  an 
account  stated ;  but  when  it  is  given  in  evidence  on  the  new  trial, 
it  will  be  difficult  to  prevent  the  jury  from  attaching  some  weight 
to  it  as  evidence  upon  that  issue.  The  Judge,  however,  who  tries 
the  cause  must  deal  with  that  difficulty  as  best  he  can.  But  as 
there  is  a  plea  of  payment  on  the  record,  the  burden  of  proving 
which  lay  upon  the  defendant,  I  think  it  was  competent  for  the 
plaintiff's  counsel — anticipating  that  an  inference  might  be  sought 
to  be  raised  on  the  other  side  from  a  document  already  in  evidence, 
that  a  payment  by  a  bill  of  exchange  had  in  fact  been  made — to 
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rebut  Bach  inference,  and  show,  by  the  production  of  the  bill  in       Smabt 

question,  though  unstamped,  that  it  was  worthless,  and  therefore       nokes. 

not  a  payment.     This  was  not  giving  the  bill  in  evidence  as  "good, 

useful  or  available."     I  certainly  felt  much  pressed  at  the  trial  by 

the  case  of  Stveeting  v.  Halse:    but  perhaps  that  case  may  be 

distinguished  in  this  manner,  that  there,  the  unstamped  bill  of 

exchange  was  tendered  to  prove  the  cancellation  of  another  bill :  and 

the  unstamped  bill  could  only  have  *been  received  for  that  purpose      [  '^i^  ] 

on  the  supposition  that  it  was  a  good  and  available  bill;  and  it  was 

inadmissible  as  such,  because  it  was  unstamped. 

Ride  absolute. 


BAXTER  V.  NTJESE(l).  i8*4. 

^                                                     Jan.  16. 
(6  Man.  &  G.  935—942  ;  S.  C.  7  Scott,  N.  B.  801 ;  13  L.  J.  C.  P.  82 ;  8  Jur.  273 ;  

1  Car.  &  K.  10.)  [  936  ] 

The  rule,  that  an  indefinite  hiring  is  a  hiring  for  a  year,  is  not  an 
inflexible  rule  of  law;  it  must  be  considered  in  connection  with  the 
circumstances  of  the  particular  case. 

A.  was  engaged  as  editor  of  a  new  periodical  publication  by  B.  at  a  salary 
to  be  paid  weekly.  The  publication  was  abandoned  by  B.  soon  after  its 
commencement.  In  an  action  by  A.  against  B.  for  dismissing  him  before 
the  termination  of  a  year,  a  usage  was  proved  that  such  a  hiring  was 
annual,  with  regard  to  established  periodicals :  Held,  that  the  jury  were 
properly  directed  to  consider  whether  such  usage  was  applicable  to  a 
newly-started  publication. 

Where  the  defendant  has  a  yerdict  upon  two  issues,  each  of  which  goes 
to  the  whole  cause  of  action,  and  the  verdict  upon  one  of  those  issues  is 
imsatisfactory,  qucere  whether  a  new  trial  will  be  granted,  and  thereby  the 
defendant's  yerdict  upon  the  other  issue,  ayoided. 

Assumpsit.  The  first  count  of  the  declaration  set  out  a  special 
contract  to  employ  the  plaintiff  as  editor  of  a  certain  periodical 
publication  of  the  defendant,  called  ''  The  Illustrated  Polytechnic 
Beview/'  for  a  year,  at  a  salary  of  82.  8s.  per  week,  to  be  raised 
progressively  when  the  work  should  reach  a  certain  circulation  ; 
and  assigned  a  breach,  in  the  dismissal  of  the  plaintiff  before  the 
expiration  of  the  year  (2).  There  were  also  counts  for  wages  and 
salary  due  for  the  plaintiff's  work  and  services  as  editor  of  a  periodical 
publication,  for  money  paid  &c.,  and  upon  an  account  stated. 

Pleas :  first,  except  as  to  50Z.,  parcel  of  the  money  in  the  second 
and  subsequent  counts  mentioned,  non  asmmpsit.  Secondly,  to 
the  first  count,  a  justification  *of  the  dismissal  of  the  plaintiff  on       [  •936  ] 

(1)  Fairman  v.  Oakf(yrd  (1860)  5  v.  ^6/c«,  5  Tyr.  709;  2  Cr.M.;&E.  64; 
H.  &  N.  636 ;  29  L.  J.  Ex.  459.  1  Gale,  Exch.  72;  Fatvcett  y.  Cash,  39 

(2)  See  SnMng  v.  Huntinyjtdd,  40  R.  K.  709  (5  B.  &  Ad.  904 ;  3  N.  &  M. 
R.  R.  484  (1  Cr.  M.  &  R.  20) ;  Nowlan  177). 
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Baxtbb      the  ground  of  his  miscondact  as  editor  ;  and  thirdly,  payment  into 
NuRBB.       Court  of  50Z.  and  no  further  damage  in  respect  of  that  sum. 

The  plaintiff  joined  issue  upon  the  first  plea ;  and  he  replied 
de  injuria  to  the  second,  and  damages  ultra  (i)  to  the  third ;  upon 
which  replications  issue  was  joined. 

At  the  trial,  before  Tindal,  Gh.  J.,  at  the  Westminster  sittings 
after  last  Term,  the  following  facts  appeared. 

At  the  latter  end  of  the  year  1842,  the  defendant  engaged  the 
plaintiff  to  conduct,  as  editor,  the  review  in  question,  the  publication 
of  which  was  to  commence  the  following  year.  The  terms  upon 
which  the  plaintiff  was  engaged  were  not  proved,  either  as  to  period 
of  service  or  amount  of  salary ;  but  it  was  shown  that  after  the 
commencement  of  the  publication  the  defendant  had  paid  the 
plaintiff  three  guineas  as  a  week's  salary.  It  was  also  shown 
that  the  plaintiff  had,  with  the  defendant's  knowledge,  engaged 
a  scientific  contributor,  to  supply  articles  for  the  work  for  a  twelve- 
month, and  that  after  the  work  was  commenced  the  defendant  had 
complained  to  the  plaintiff  of  the  manner  in  which  it  was  brought 
out,  and  had  said  that  unless  it  was  conducted  better  he  should 
discontinue  it.  The  first  number  appeared  in  January,  1843,  and 
after  the  third  number  the  defendant  abandoned  the  publication 
altogether ;  but  it  had  been  continued  by  another  publisher. 

On  the  part  of  the  plaintiff,  several  witnesses  connected  with 
periodical  works,  were  called  to  prove  that,  in  the  absence  of  any 
stipulation  to  the  contrary,  a  general  engagement  as  an  editor  of 
such  a  work  is  understood  to  be  an  engagement  by  the  year ;  but, 
upon  cross-examination,  they  admitted  that  they  spoke  with 
reference  to  established  works,  and  not  to  new  speculations. 
[  937  ]  On  the  part  of  the  defendant,  evidence  was  adduced  in  support 

of  the  second  plea. 

The  counsel  for  the  plaintiff  applied  to  amend  the  declaration 
by  striking  out  that  part  of  it  which  stated  the  contract  to  be  for  a 
progressive  salary.  His  Lordship,  however,  declined  to  amend, 
but  said  he  would  indorse  the  facts  specially  upon  the  record  (under 
the  3  &  4  Will.  IV.  c.  42,  s.  24  (2)) ;  and  he  left  it  to  the  jury  to  say 
whether  there  had  been  a  contract  for  a  year,  as  alleged  in  the 
declaration,  observing  that  the  rule  spoken  to  by  the  witnesses  on 

(I)  This  replication  appears  to  be  to  prove  damages  beyond  the  50/.  in 

applicable  only  to  a  plea  of  payment  respect  of  that  oOl. 
into  Ck>urt  in  bar  of  the  further  prose-  (2)  Bep.  as  to  Supreme  Gourty  44  & 

cution  of  the  action,  generally.     The  45  Vict,  c  59,  s.  3. 
plain tiif  does  not  mean  to  undertake 
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the  part  of  the  plaintiff  might  be  useful  and  proper  in  the  generality      Baxter 
of  cases,  but  that  it  might  not  be  so  applicable  in  the  case  of  a  newly-       nubse. 
started  work,  where  it  might  be  uncertain  whether  it  would  be 
continued  for  the  period  of  a  year. 

The  jury  returned  a  verdict  for  the  defendant. 

Bompasy  Serjt.  now  moved  for  a  new  trial,  upon  the  ground  of 
misdirection,  and  also  that  the  verdict,  so  far  as  it  related  to  the 
issue  raised  by  the  second  plea,  was  against  the  evidence.  The 
learned  Serjeant  submitted,  that,  as  a  general  rule  of  law,  inde- 
pendently of  the  usage  proved  at  the  trial,  a  general  hiring,  such 
as  the  present  was,  in  the  absence  of  a  stipulation  to  the  contrary, 
was  an  annual  hiring  ;  as  much  so  as  that  of  a  clerk :  Beeston  v. 
Colly er{i)  ;  in  which  case  the  contract  would  not  the  less  be  an 
annual  one  because  the  employer  was  starting  in  business  for  the 
first  time.  So  also,  the  hiring  of  domestic  servants  is  by  the  year, 
subject  to  the  power,  in  either  party,  of  putting  an  end  to  the 
contract  by  a  month's  notice  or  a  month's  warning. 

TiNDAii,  Ch.  J. : 

Upon  the  first  ground  on  which  the  present  motion  was  made, 
namely,  that  the  jury  ought  to  have  been  directed,  as  upon  a 
general  rule  of  *law,  that  the  hiring  in  this  case  must  be  taken  to  [  «93S  ] 
have  been  by  the  year,  it  appears  to  me  that  the  principle  on  which 
contracts  of  this  nature,  which  have  been  entered  into  without  any 
definite  arrangement  as  to  time,  are  held  to  be  contracts  for  a  year, 
is  by  no  means  an  inflexible  rule,  but  that  it  is  a  presumption  to  be 
raised  from  contracts  of  the  same  kind ;  and  that  the  Judge  at  a  trial 
is  not  authorised  to  lay  down  any  general  rule  upon  the  subject. 

There  are  cases  in  which  undoubtedly  a  rule  of  law  is  laid  down 
to  the  jury.  Thus,  in  the  case  of  a  deed,  the  instrument  being 
under  seal,  imports  the  existence  of  a  valid  consideration.  So,  a 
promissory  note  or  a  bill  of  exchange  also  imports  a  consideration. 
These  are  rules  of  law  ;  and  upon  these  points  the  Judge  does  not 
ask  the  opinion  of  the  jury.  So,  twenty  years'  adverse  possession 
(without  reference  to  the  late  statute)  will  import  a  right  of 
possession  (2).  That  also  is  a  rule  of  law ;  upon  which  the  opinion 
of  the  jury  would  not  be  asked. 

(1)  29  R.  B.  576  (4£ing.  309;  12  apparent  right  resulting  from  actual 
J.  B.  Moore,  552).  Vide  R.  v.  Sea-  possession,  by  entry,  being  taken 
croft,  2  M.  &  S.  42 1 .  away,  after  20  years,  by  2 1  Jac.  I.  c.  1 6. 

(2)  The  power  of  determining  the 
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Baxtbb  In  cases  where  a  general  rule  with  regard  to  qaestions  of  hiring 

NuBss.  has  been  established,  it  has  been  in  conformity  with  some  established 
usage  to  be  gathered  from  evidence.  That  it  is  not  a  fixed  rule,  is 
clearly  shown  from  the  course  taken  at  trials  where  the  question 
as  to  the  nature  of  a  hiring  arises — where  evidence  is  always  given 
by  persons  in  the  particular  trade,  or  under  circumstances  similar 
to  those  of  the  parties  in  the  case;  and  then  the  jury  are  told 
that  unless  there  is  something  to  distinguish  the  case  before  them 
from  the  usage  that  has  been  proved,  the  parties  must  be  considered 
as  dealing  with  reference  to  such  usage.  But  the  finding  by  the 
jury  in  such  a  case,  in  conformity  with  such  general  usage,  cannot 
be  considered  as  a  rule  of  law. 
[  939  ]  In  the  present  case  it  appears  to  me  that  the  evidence  was  of  a 

weekly  hiring ;  but  even  if  it  had  shown  a  general  hiring,  still  I 
think  the  question  ought  to  have  been  left  to  the  jury,  whether, 
under  the  circumstances  of  the  case,  there  had  been  a  hiring  by  the 
year.  And  I  think  it  was  a  proper  and  pertinent  observation  made 
by  the  counsel  for  the  defendant,  which  I  repeated  to  the  jury,  that 
there  might  be  a  distinction  between  an  established  and  a  new  pub- 
lication, the  success  of  which  might  be  uncertain,  and  which  might 
be  given  up  in  a  few  weeks ;  in  which  case  it  would  be  unreasonable 
that  the  employer  should  be  considered  as  bound  to  pay  the  salary 
of  a  party  in  the  situation  of  the  plaintiff,  for  a  whole  year.  It  has 
been  said  that  the  defendant  might  have  guarded  himself  by  an 
agreement  that  the  hiring  might  be  put  an  end  to  at  any  time.  Bat 
if  there  is  no  general  rule  on  the  subject,  it  is  equally  reasonable  to 
say  that  the  plaintiff  might  have  guarded  himself  by  stipulating  that 
his  engagement  should  be  for  a  year.  I  am  of  opinion  that  there 
was  no  misdirection,  and  that,  upon  that  point,  there  must  be 
no  rule. 

GOLTMAN,  J. : 

I  also  am  of  opinion  that  the  case  was  submitted  to  the  jury 
in  as  favourable  a  manner  for  the  plaintiff  as  he  was  entitled 
to  have  it  left.  I  do  not  stop  to  inquire  whether,  in  the  case 
of  an  editor  of  a  literary  publication,  a  general  hiring  or  engage- 
ment is  to  be  considered  as  necessarily  an  engagement  by  the  year. 
The  point  has  certainly  never  been  decided.  But  it  appears  to 
me  that  my  brother  Bompcts  has  failed  in  establishing  the  fact  upon 
which  alone  the  argument  could  be  raised,  namely,  that  there  was 
a  general  hiring  in  this  case. 
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The  rale  with  regard  to  domestic  servants  is  established;  but      Baxter 
that  rale  applies  only  in  the  absence  of  any  fact  which  woald  tend       kursb. 
to  show  that  an  annaal  hiring  was  not  contemplated.    Thas,  if 
there  be  a  reservation  of  weekly  wages,  the  inference  of  a  hiring  for 
a  *year  does  not  arise.    In  the  present  case  the  only  proof  given      [  *940  ] 
was,  that  some  service  was  performed  by  the  plaintiff,  and  that 
weekly  wages  were  paid  to  him.    There  is  also  another  circamstance 
which  tends  to  throw  a  doabt  apon  the  sapposition  that  there  was 
a  yearly  hiring,  namely,  that  the  defendant  said  if  the  work  were 
not  condacted  to  his  satisfaction,  he  shoald  give  it  ap.    In  sach  a 
state  of  things  it  is  not  very  probable  that  he  shoald  hire  persons 
to  be  concerned  in  the  management  of  the  pablication  for  a  whole 
year.    There  is,  therefore,  in  my  opinion,  no  presamption  of  a  yearly 
hiring  ;  and  I  do  not  see  that  the  jury  have  come  to  an  unreasonable 
conclusion  on  the  subject. 

Erskine,  J. : 

I  also  think  that  my  brother  Bompas  has  failed  in  pointing  out 
any  misdirection  in  this  case. 

Assuming  that  the  general  rule  of  presumption,  arising  from  an 
indefinite  hiring,  might  apply  to  such  a  case  as  the  present,  and 
that,  if  a  general  hiring  had  been  proved,  the  jury  ought  to  have 
been  told  that  it  should  be  taken  to  be  a  yearly  hiring,  still  it  is 
enough  to  say  that  a  general  hiring  was  not  proved  in  this  case. 
The  facts  in  evidence  clearly  do  not  amount  to  such  proof. 

It  appears  that  the  plaintiff  was  paid  three  guineas  a  week,  with 
a  prospect  of  increase  of  salary;  and  there  is  the  fact  of  some 
service  having  been  performed  :  but  there  is  nothing  to  show  what 
passed  at  the  time  of  the  engagement.  The  terms  of  the  hiring 
were  therefore  a  question  for  the  jury.  And  I  think  the  circum- 
stance of  its  being  a  new  periodical,  of  which  the  plaintiff  was  to 
have  the  management,  was  worthy  their  attention  in  considering 
the  probability  of  a  yearly  engagement  having  been  entered  into 
with  reference  to  such  a  publication,  whatever  might  be  the  usage 
in  the  case  of  an  old-established  work.  It  seems  to  me,  therefore, 
that  the  whole  question  was  properly  left  to  the  jury. 

Gresswell,  J. :  [  ^^i  j 

I  am  of  opinion  that  my  Lord  did  right  to  leave  the  question  upon 
the  first  count,  as  an  open  question  to  the  jury.  That  question  was, 
whether  there  had  been  a  contract  between  the  parties  for  a  yearly 
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Baxtrb  hiring.  Now,  it  is  clear  that  no  express  contract  was  proved.  But 
Numb.  ^t  is  said  that  a  contract  is  to  be  inferred ;  and  that,  apon  two 
grounds.  First,  that  a  usage  was  proved  that  snch  a  contract 
between  pablishers  and  editors  was  a  contract  for  a  year.  It  cannot 
be  contended  that  this  was  not  a  question  for  the  jury.  And  it  was 
certainly  a  fair  observation  by  counsel,  that  all  the  instances  that 
were  proved  had  reference  to  old  and  established  works.  Then, 
that  ground  failing,  the  rule  of  law  was  referred  to  in  the  second 
instance,  namely,  that  a  general  hiring, — or  to  use  more  correct 
terms,  a  hiring  for  an  indefinite  period, — is  to  be  taken  as  a  yearly 
hiring.  But  what  is  the  evidence  of  the  hiring  in  this  case  ?  There 
is  nothing  to  show  it  was  an  indefinite  hiring.  The  progressive 
increase  of  salary  would  apply  as  well  to  the  second  as  to  the  first 
year.  An  indefinite  hiring  has  been  held  to  be  a  hiring  for  a  year ; 
but  if  any  other  facts  appear,  such  as  payment  by  the  week,  the 
presumption  of  a  yearly  hiring  may  be  rebutted. 

In  some  of  the  earlier  cases  upon  questions  of  settlement  Lord 
Kenyon  directed  the  justices  at  Sessions,  in  stating  a  case,  themselves 
to  draw  the  conclusion  of  a  hiring.  His  Lordship  (i)  must  have 
meant  a  conclusion  of  fact,  not  of  law — as  to  whether  or  not  there 
had  been  a  yearly  hiring. 

Upon  the  whole,  I  am  of  opinion  that  this  was  an  open  question 
for  the  jury  ;  and  that  it  was  quite  right  that  the  case  should  have 
been  so  left. 
As  to  the  issue  on  the  second  plea,  the  weight  of  evidence  certainly 
\  *!)42  ]  seems  in  favour  of  the  plaintiff;  but  *if  the  rule  is  made  absolute  as 
to  that,  it  may  be  a  very  grave  question  what  would  be  the  effect  of 
a  verdict  for  the  plaintiff  upon  an  issue  going  to  the  whole  right  of 
action,  where  there  was  a  verdict  for  the  defendant  upon  another 
issue  similarly  circumstanced. 

Talfourd,  Serjt.,  on  behalf  of  the  defendant,  consented  that  the 
verdict  should  be  entered  for  the  plaintiff  on  the  issue  joined  upon 
the  second  plea,  with  all  legal  consequences. 

Rule  refused  foi'  a  new  trial;  (absolute,  in  the  first 
instance i  by  consent,  to  enter  verdict  for  the  plaintiff 
on  the  issue  joined  upon  the  second  plea. 

(1)  See  B,  V.  InhabitavU  of  Lyth,  5  T.  R.  327. 
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BARNARD  GREGORY  v.  The  DUKE  of  BRUNSWICK      /*"• 

Jan,  2o, 


[963  ] 


AND  H.   W.  VALLANCE. 

(6  Man.  &  Q.  953—962 ;  S.  C.  7  Scott,  N.  R.  972 ;  1  Dowl.  &  L.  803 ;  13  L.  J. 

C.  P.  34 ;  8  Jur.  148,) 

In  an  action  on  the  case  for  conspiring  to  prevent  the  plaintiff,  who  was 
about  to  perform  as  an  actor  at  a  theatre,  from  acquiring  fame  and  profit  in 
that  performance,  and  for  hiring  persons  to  hoot,  hiss,  groan,  and  yell  at 
the  plaintiff  during  the  performance,  and  for  hooting,  hissing,  &c.  together 
with  such  persons,  it  was  proved  at  the  trial  that,  on  an  occasion  when  the 
plaintiff  appeared  as  an  actor,  there  was  a  great  disturbance  in  the  theatre, 
consisting  of  hooting  &c.,  in  which  the  defendants  took  a  prominent  part. 
The  plaintiff  rested  his  case  entirely  on  the  conspiracy.  The  Judge  left  it  to 
the  jury  to  say  whether  what  took  place  was  the  result  of  a  preconcerted 
arrangement  between  the  defendants  and  persons  in  other  parts  of  the 
theatre :  Held,  a  proper  diraction. 

Case,  for  conspiring  to  prevent  the  plaintiff,  who  was  about  to 
use  and  exercise  the  profession  or  occupation  of  an  actor  at  a 
theatre  for  his  emolument,  profit  and  advantage,  and  to  perform  as 
such  actor  for  reward  to  be  therefore  paid  to  him,  from  acquiring 
fame  and  profit  in  that  performance,  and  for  hiring  persons  to  hoot, 
hiss,  groan,  shout  and  yell  at  the  plaintiff  during  the  performance, 
and  for  hooting  &c.  together  with  such  persons,  «&c.  (i). 

Pleas,  first,  not  guilty ;  secondly,  that  the  plaintiff  was  not  about 
to  use  or  exercise  the  profession  or  occupation  of  an  actor,  for  the 
emolument  &c.  of  him  the  plaintiff,  or  to  perform,  as  such  actor, 
for  reward,  &c.  viodo  et  forma;  concluding  to  the  country. 

Thirdly,  as  to  so  much  of  the  said  alleged  grievances  as  related 
to  the  hooting,  &c.  by  the  defendants  at  the  said  plaintiff,  and 
making  a  noise,  outcry,  uproar  and  *riot,  at  and  against  the  [  *^^^  J 
plaintiff,  and  persuading,  instigating,  causing,  procuring,  leading 
and  inducing  other  persons  present  in  the  said  theatre,  to  join  in 
the  said  hooting  &c.,  and  in  making  such  noise  &c. ;  that  the 
plaintiff  did  not  become  such  actor,  and  use  or  exercise  the  said 
profession  or  occupation  of  an  actor  for  his  emolument  and  profit, 
nor  appeared  or  performed  as  such  actor  for  reward  to  be  paid  to 
him  the  plaintiff,  modo  et  farina ;  concluding  to  the  country. 

There  was  a  fourth  plea,  as  to  hooting  &c.  at  the  plaintiff,  that 
the  plaintiff  was  the  proprietor  and  publisher  of  The  Satirist  news- 
paper, wherein  were  constantly  published  indecent,  obscene,  lewd, 
filthy  and  disgusting  articles,  &c.,  and  was  therefore  an  unfit  and 

(1)  See  the  declaration  set  out  at      plea;  [and  see  note (1),  page  7o9,  and 
length,  ante,  p.  760,  upon  the  argu-      the  cases  there  cited.] 
ment  on  a  demurrer  to    the    fourth 
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improper  person  to  appear  before  the  public.     This  plea  was  held 
bad  on  demurrer  (i). 

At  the  trial  of  the  cause,  before  Tindal,  Ch.  J.,  at  the  sittings 
for  Middlesex  after  last  Trinity  Term,  the  following  facts  appeared 
in  evidence  :  the  plaintiff,  who  was  the  proprietor  and  publisher  of 
a  weekly  newspaper  called  The  Satiiist,  had  on  several  occasions 
appeared  as  an  amateur  actor  on  the  stage.    An  arrangement  had 
been  entered  into  between  him  and  Mr.  Bunn,  the  then  lessee  of 
Covent  Garden  Theatre,  that  the  plaintiff  should  appear  at  that 
theatre,  in  the  character  of  Hamlet,  on  the  ISth  of  February,  1843. 
A  very  large  audience  was  assembled  on  that  evening ;  and  the  two 
defendants  occupied  one  of  the  0.  P.  private  stage-boxes  (2).    As 
soon  as  the  plaintiff  made  *his  appearance  on  the  stage  in  the 
second  scene  of  the  tragedy,  a  great  uproar  commenced,  consisting 
of  hissing,  hooting  and  yelling,  in  which  both  of  the  defendants 
took  part ;  the  defendant  Yallance,  in  particular,  advanced  to  the 
front  of  the  box,  and  addressed  the  audience  in  a  violent  strain  of 
invective  against    the  plaintiff,  describing  him  as   a  person  of 
infamous  character,  and  unfit  to  appear  before  the  mothers,  wives 
and  daughters  of  England.     The  uproar  and  confusion  increased  to 
such  a  pitch,  that  the  plaintiff  was  obliged  to  retire  from  the  stage, 
and  the  performance  terminated. 

For  the  purpose  of  showing  that  the  two  defendants  were  acting 
in  concert  with  other  portions  of  the  audience,  it  was  proved  that 
some  persons  had  been  hired  (but  it  was  not  shown  by  whom)  to 
go  to  the  theatre  in  order  to  prevent  the  plaintiff  from  acting ;  and 
that  both  of  the  defendants,  after  leaving  the  theatre,  were  seen  in 
the  neighbourhood  with  other  persons,  and  were  heard  to  express 
great  pleasure  at  the  result. 

The  counsel  for  the  defendants,  in  his  address  to  the  jury,  read, 
and  commented  upon,  the  fourth  plea,  observing  that  the  plaintiff, 
by  demurring  to  it,  had  admitted  the  truth  of  the  allegations 
contained  in  it.  It  was  objected,  on  the  part  of  the  plaintiff,  that 
as  there  was  no  issue  in  fact  upon  that  plea,  it  ought  not  to  be 


(1)  Vide  ante,  p.  759. 

(2)  In  theatrical  language,  the 
terms  O.  P.  and  P.  S.  are  used  to 
signify  the  right  and  left  sides  of  the 
stage,  with  reference  to  the  actor, — 
P.  S.  meaning  the  prompter's  side, 
being  the  side  on  which  the  prompter 
sits,  and  O.  P.  the  side  opposite  the 


prompter.  The  well-known  O.  P. 
riots,  out  of  which  the  case  of  Clifford 
V.  Brandon,  2  Camp.  3o8,  arose,  have 
no  connection  with  this  application  of 
the  teim.  They  were  so  called  from 
the  endeavours  on  the  part  of  the 
audience,  to  restore  the  old  prices  at 
Ooyent  Gkirden  Theatre. 
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referred   to ;   but    the    Lord   Chief  Justice    said  he  could   not     GBBooRyr 
prevent  the  counsel  for  the  defendants  from  doing  so,  as  the  plea         the 
was  on  the  record,  and  the  jury  were  to  inquire  what  damages  the  bb^nswick 
plaintiff  has  sustained  on  occasion  of  the  premises,  whereof  the 
Court  had  given  judgment  for  the  plaintiff,  namely  on  the  fourth 
plea. 

His  Lordship,  in  summing  up  the  case,  told  the  jury  that  two 
overt  acts  of  the  alleged  conspiracy  were  stated ;  the  first,  that  the 
defendants  hired  a  number  of  *other  persons  to  engage  in  the  same  [  *^^^  ] 
design,  and,  by  their  hissing  and  hooting,  produced  the  effect 
intended  by  themselves  in  the  conspiracy ;  the  second,  that  the 
defendants  themselves  joined  in  the  hooting :  that  as  to  the  law 
upon  the  subject,  the  public  at  a  theatre  had,  undoubtedly,  the 
right  to  express  their  free  and  unbiassed  opinions  of  the  merits  of 
the  performers ;  but  that  parties  had  no  right,  by  a  preconcerted 
plan,  to  make  such  a  noise  that  an  actor,  without  any  judgment 
being  formed  as  to  his  performance,  should  be  driven  from  the 
stage  by  such  a  scheme ;  which  might  be  concocted  for  an  unworthy 
purpose ;  that  it  was  unnecessary,  on  that  occasion,  to  give  any 
opinion  upon  the  right  of  the  public  to  deal  with  the  private 
character  of  actors,  as  the  question  for  their  consideration  was, 
whether  or  not  that  which  took  place  in  the  theatre,  was  the  result 
of  a  preconcerted  plan  and  systematic  design.  His  Lordship  then, 
after  commenting  upon  some  parts  of  the  evidence,  observed,  that 
when  it  was  proved  that  such  a  general  tumult  existed  in  the 
theatre,  it  behoved  the  jury  to  be  cautious  in  identifying  the 
conduct  of  the  other  persons  in  other  parts  of  the  house,  with  that 
of  the  persons  in  the  box  occupied  by  the  defendants.  There  had 
been  a  great  deal  of  hissing  and  hooting  from  that  box ;  and  if  it 
could  be  established  against  the  defendants,  that  they  had  so  acted 
in  consequence  of  a  preconcerted  plan  to  drive  the  plaintiff  off  the 
stage,  they  would,  without  question,  be  liable  in  that  action ;  but 
that  their  acts  were  not  to  be  connected  with  those  of  persons 
similarly  engaged  in  other  parts  of  the  house,  unless  the  jury  were 
satisfied  that  the  whole  tumult  was  the  result  of  a  preconcerted 
arrangement  with  the  persons  in  the  0.  P.  box ;  and  that  unless 
such  arrangement  had  been  shown  to  the  satisfaction  of  the  jury, 
there  was  no  case  against  the  defendants. 

The  jury  returned  a  verdict  for  the  defendants. 

Shee^  Serjt.y  in  last  Michaelmas  Term,  moved  for  a  new  trial        [  ^^^  J 
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on  the  ground  of  misdirection,  and  that  the  verdict  was  against 
evidence ;  and  also  for  a  venire  de  novo. 

The  learned  Serjeant  contended  that  it  was  not  necessary  to 
establish  every  link  of  the  preconcerted  arrangement  leading  to  the 
overt  acts  complained  of,  but  that  such  preconcerted  arrangement 
might  be  proved  by  the  concurrence  of  the  acts  of  the  defendants 
with  those  of  others  connected  together  by  a  correspondence  in 
point  of  time,  and  a  manifest  adaptation  of  means  to  effect  the 
same  object :  East,  P.  G.  p.  97,  2  Stark.  Ev.  p.  824,  Srd  ed. ;  that  it 
was  enough  to  show  that  the  two  defendants  conspired  together  (i) ; 
and  that  there  were  many  cases  to  show  that  such  an  action  as  the 
present,  though  commonly  called  an  action  for  conspiracy,  was  in 
reality  an  action  for  a  tort,  and  would  lie,  though  only  one  party 
was  guilty.  He  referred  to  Skinner  v.  Gunton  (2),  Saville  v. 
Roberts  (3),  Polk  v.  Duning  (4),  Muriel  v.  Traq/  (6),  Bull.  N.  P.  14. 


(TiNDAL,  Gh.  J. :  The  case  was  not  so  presented  at  the  trial :  it 
was  ultimately  put  as  a  case  of  conspiracy  :  the  plaintiff  distinctlj 
undertook  to  prove  that  the  defendants  conspired  and  combined 
with  an  organised  band,  to  drive  him  off  the  stage.) 

Upon  that  branch  of  the  motion  which  prayed  for  a  venire  d^  novo, 
he  submitted  that  as  the  venire  was  to  assess  the  damages  for  the 
plaintiff  upon  the  issue  in  law,  as  well  as  to  try  the  issues  in  fact, 
the  jury  were  bound  to  assess  those  damages ;  and  having  omitted 
to  do  so,  the  plaintiff  was  entitled  to  a  venire  de  novo. 

[  *968  ]  (TiNDAL,  Gh.  J.  *.  *The  jury  found  that  the  plaintiff  had  no  cause 

of  action.  How  could  they  assess  damages  for  him  on  the  issue 
in  law?) 

The  learned  Serjeant  cited  Codrington  v.  lAoyd  (6),  Clement  v. 
Lewis  (7),  Comer  v.  Shew  (s),  and  Cheyne's  case  (9). 


(1)  A  similar  remark  was  inci- 
dentally made  by  the  learned  Serjeant, 
as  counsel  for  the  plaintifP,  at  the  trial, 
when  TiKDAL,  Ch.  J.  asked  him  what 
damages  would  be  likely  to  be  given, 
if  no  concert  on  the  part  of  the  defen- 
dants with  the  rest  of  the  house  was 
proved ;  upon  which  he  admitted  that 
no  more  than  1«.  damages  could  be 
expected. 


(2)  1  Wms.  Saund.  228  c. 

(3)  1  Ld.  Bay.  379;   Garth.  417. 

(4)  1  Boll.  Abr.  Ill,  pi.  6. 

(5)  6  Mod.  169. 

(6)  8  Ad.  &  El.  449 ;  1  P.  &  D.  157. 

(7)  22  B.  B.  533  (3  Brod.  &  B.  297 ; 
7  Moore,  200). 

(8)  4  M.  &  W.  163. 

(9)  10  Co.  Bep.  118. 
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TiNDAii,  Ch.  J. :  Obbgort 

If  I  expressed  myself  so  strongly  in  my  observations  to  the  jury,         The 

•  Duke  op 

that  they  mast  have  considered  that  upon  this  record,  a  verdict  Brunswick 

could  by  no  possibility  be  found  against  one  of  the  defendants  only, 

I  am  not  prepared  to  say  that  what  I  said  was  correcL    But  I 

think,  that  in   the   course  I   adopted,  I    merely  followed  that 

which  had  been  chalked  out  by  the  plaintiif's  counsel,  dealing 

with  the  action  as  one  for  a  conspiracy ;  and,  in  that  case,  the 

cause  ought  not  to  go  down  again  for  trial  upon  the  ground  of 

misdirection.    However,  if  the  counsel  on  both  sides  will  agree 

to  be  bound  by  a  note  which  I  will  make  of  what  I  left  to  the    • 

jury,  the  rest  of  the  Court  will  look  at  it,  and  at  my  notes  of 

the  evidence,  and  will  decide  whether  the  rule  should  go  upon 

that  point. 

Cur.  adv.  vuLU 

GoLTHAN,  J.,  on  a  subsequent  day  in  that  Term  (November  25th), 
delivered  the  opinion  of  the  Goubt  : 

The  alleged  misdirection  consisted  in  this, — that  the  Lord  Chief 
Justice  omitted  to  tell  the  jury  that  either  of  the  defendants  might 
be  found  guilty,  although  the  other  were  acquitted,  and  that,  on 
the  contrary,  he  told  the  jury,  that  unless  there  was  a  combination 
and  conspiracy  between  the  defendants  to  do  the  acts  complained 
of,  they  ought  to  find  for  the  defendants. 

My  brother  Shee  stated,  in  moving  for  the  rule,  that  *in  con-  [  •950  ] 
ducting  his  case,  although  he  considered  that  the  action  was 
capable  of  being  sustained  against  one  of  the  defendants  alone, 
yet,  he  thought  it  more  for  the  interest  of  his  client,  not  to  advert 
to  that  view  of  the  case,  but,  on  the  contrary,  to  undertake  tQ  make 
out  a  case  of  conspiracy  against  both  of  the  defendants  :  and  my 
brothers  Ebskine  and  Maule  and  I  are  of  opinion  that,  after 
deliberately  making  this  election,  he  is  not  entitled  to  come  to  the 
Gourt  and  apply  for  a  new  trial,  on  the  ground  that  the  Lobd 
Ghief  Justice  did  not  make  a  case  for  the  plaintiff  which  his 
counsel  had  purposely  declined  to  make.  It  may  be  true,  in  point 
of  law,  that,  on  the  declaration  as  framed,  one  defendant  might  be 
convicted,  though  the  other  were  acquitted;  but  whether,  as  a 
matter  of  fact,  the  plaintiff  could  entitle  himself  to  a  verdict 
against  one  alone,  is  a  very  different  question.  It  is  to  be  borne 
in  mind  that  the  act  of  hissing  in  a  public  theatre  is,  piimd  facie, 
a  lawful  act ;  and  even  if  it  should  be  conceded  that  such  an  act, 
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though  done  without  concert  with  others,  if  done  from  a  malicious 
motive,  might  furnish  a  ground  of  action,  yet  it  would  be  very 
difficult  to  infer  such  a  motive  from  the  insulated  acts  of  one 
person  unconnected  with  others.  Whether,  on  the  facts  capable 
of  proof,  such  a  case  of  malice  could  be  made  out  against  one  of 
the  defendants,  as,  apart  from  any  combination  between  the  two, 
would  warrant  the  expectation  of  a  verdict  against  the  one 
alone,  was  for  the  consideration  of  the  plaintiff's  counsel :  and, 
when  he  thought  proper  to  rest  his  case  wholly  on  proof  of 
conspiracy,  we  think  the  Judge  was  well  warranted  in  treating 
the  case  as  one  in  which,  unless  the  conspiracy  were  established, 
there  was  no  ground  for  saying  that  the  plaintiff  was  entitled  to 
a  verdict ;  and  it  would  have  been  unfair  towards  the  defendants 
to  submit  it  to  the  jury  as  a  case  against  one  of  the  defendants 
to  the  exclusion  of  the  other,  when  the  attention  of  their  counsel 
had  never  been  called  to  that  view  *of  the  case,  nor  had  any 
opportunity  [been]  given  them  to  advert  to  or  to  answer  it. 
The  case  proved  was,  in  fact,  a  case  of  conspiracy,  or  it  was 
no  case  at  all  on  which  the  jury  could  properly  find  a  verdict  for 
the  plaintiff. 

As  to  an  objection  also  urged,  that  the  Judge  directed  the  jury, 
that,  unless  there  were  proof  of  a  connection  between  the  persons 
in  what  was  called  the  0.  P.  box  and  the  other  persons  in  the 
theatre  who  joined  in  the  disturbance,  there  was  no  case  against 
the  defendants;  the  observations  of  the  Judge  on  that  subject, 
taken  all  together,  do  not  appear  to  have  had  reference  to  the 
maintenance  of  the  action,  but  to  the  amount  of  damages,  which 
would  be  greatly  aggravated  by  the  circumstance  of  a  general 
combination,  if  it  had  been  proved.  We  think,  therefore,  that 
there  is  no  ground  for  a  rule  on  the  first  point. 

As  to  the  second  ground  on  which  the  application  for  a  new  trial 
was  made,  we  think,  and  the  Lobd  Chief  Justice  concurs  with  us 
in  thinking,  that  the  question  is  so  far  deserving  of  consideration, 
that  a  rule  should  be  granted. 

A  motion  was  also  made  for  a  venire  de  novo,  on  the  ground  that 
damages  had  not  been  assessed  on  the  issue  in  law  on  which  the 
plaintiff  had  obtained  judgment:  but  we  are  all  of  opinion  that 
the  circumstance  is  immaterial,  as  the  issue  of  not  guilty  has 
been  found  for  the  defendants;  and  the  Court  is  at  no  loss  as 
to  the  judgment  which  they  ought  to  pronounce  on  the  whole 
record. 
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There  *wa8  no  evidence  to  refer  the  general  tumult  in  the  theatre  Bruksv? ick. 
to  the  defendants.  The  present  case  is  very  distinguishable  from  [  ^^^i  ] 
that  of  the  conspiracy  against  Macklin,  mentioned  in  the  note  to 
Clifford  v.  B7'andon(i).  That  appears  to  have  been  a  criminal 
information  (2)  (not  an  indictment,  as  stated  in  the  note  referred 
to),  against  Leigh  and  others,  for  a  conspiracy  to  ruin  Mr.  Macklin 
in  his  profession,  by  making  a  riot  in  the  playhouse,  and  preventing 
the  performance  of  a  play  in  which  he  was  to  act,  and  obliging  the 
manager  to  come  on  the  stage  and  discharge  him ;  and  evidence 
was  given  that  there  was  a  regularly  organised  body  of  persons 
employed  for  the  purpose,  who  were  supplied  with  money  and 
liquor  (s).  Undoubtedly,  there  can  be  no  justification  for  two 
persons  conspiring  to  hiss  an  actor ;  but,  without  a  conspiracy, 
parties  may  agree  to  go  together  to  a  theatre  to  express  their 
indignation  against  some  proposed  representation,  or  at  the 
conduct  of  some  particular  performer.  The  public  have  invariably 
done  so. 

Shee,  Serjt.  (with  whom  was  Badeley),  on  a  subsequent  day 
(January  2Srd),  was  heard  in  support  of  the  rule : 

He  referred  to  Lord  Holt's  judgment  in  Ashby  v.  White  (4),  as 
an  authority,  that  in  every  case  where  a  man  is  hindered  or 
obstructed  in  the  exercise  or  enjoyment  of  a  right  he  has  by  law, 
the  law  gives  him  a  remedy  by  action.  The  jury  in  this  case  were 
^misled  by  eloquence  and  prejudice.  The  defendants'  counsel  had  [  ^962  ] 
no  right  to  read  the  fourth  plea  to  the  jury;  the  demurrer  was 
used  as  an  admission  on  the  part  of  the  plaintiff;  but  it  could  not 
properly  be  so  used  :  Gould  v.  Oliver  (5). 

(1)  11  B.  E.  731  (2  Camp.  372,  n. ;  order  of  the  House  of  Commons,  in 
vide  ante,  p.  768)  [see  48  E.  R.  326.]  1839,  pp.  90,  150. 

(2)  See  the  information  in  6  Wentw.  For  a  report  of  Stockdale  v.  Hansard, 
Prec.  443.  see  also  9  Ad.  &  El.  1,  and  2  P.  &  D.  1. 

(3)  The  learned  Serjeant  stated  (5)  58  E.  E.  622  (2  Man.  &  G. 
these  facts  from  a  memoir  of  Mr.  208 ;  2  Scott,  N.  E  241).  A  demurrer 
Macklin,  published  in  1779.  admits  those    facts   only  which    are 

(4)  8  St.  Tri.  89;  14  How.  St.  Tri.  properly  pleaded ;  Hol/ord  a,nd  Platf  a 
695;  6 Mod.  45 ;  1  Salk.  19;  3  Salk.  17 ;  case,  2  EoU.  Bep.  22.  And  see  Zouch 
Lord  Holt,  624;  Br.  P.  C.  L  45,  and  Bamfield's  case,  1  Leon.  80; 
Isted.,  i.  62,  2nded.  BurUm's  case,  5  Co.  Bep.  69;   Hob. 

As  to  Ashhy  v.  White,  see  the  case  164,  233;  HeardY,  Baskerfield,  Hutton, 
of  Stockdale  v.  Hansard,    printed  by      15 ;  Rex  v.  Bishop  of  Chester,  2  Salk. 
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(TiNDAL,  Gh.  J. :  It  cannot  be  used  as  evidence. 

Gresswell,  J.  :  Your  argument  would  go  to  the  improper 
reception  of  evidence ;  but  there  is  no  rule  upon  that  ground.  I 
remember  a  new  trial  once  granted  to  a  party  upon  the  ground 
that  an  unfair  speech  had  been  made  by  the  advocate  on  the 
opposite  side ;  but  the  precedent  never  was  followed.) 

Cur.  adv.  vult. 

TiKDAL,  Gh.  J.  now  said : 

We  have  considered  this  case  with  great  attention ;  and,  being 
satisfied  that  the  main  point  was  properly  decided,  we  think  we 
ought  not  to  send  the  cause  down  again  in  order  to  let  in  a 
subordinate  point  not  mentioned  on  the  former  occasion,  nnless 
we  are  satisfied  that  justice  requires  it.  And,  seeing  the  serious 
nature  of  the  charge,  we  think  there  has  not  been  such  a  substantial 
failure  of  justice  as  would  warrant  us  in  interfering. 

Rule  discharged. 


661;  3  Burr.  1509;  Co.  Litt.  72  a; 
Com.  Dig.  tit.  Pleader  (Q.  o),  (Q.  6). 
The  judgment  for  the  plaintiff  upon 
the  demurrer  to  the  fourth  plea,  pro- 
nounced by  the  Coukt  {ante,  p.  770), 


before  the  trial  of  the  issues,  showed     pleaded. 


that  the  allegations  in  that  plea 
afforded  no  sufficient  answer  to  that 
part  of  the  declaration  to  which  ihat 
plea  was  addressed,  and,  therefore,  not 
being  pleadable,   were    not  properly 
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DEED — 1.  Becital  —  Acknowledgment  of  debt  —  Implied  covenant. 
Courtney  y.  Taylor 872 

2.  Sealing  and  delivery — Deed  retained  in  hands  of  grantor's 

solicitors.     Hall  y.  Palmer 399 

DEFAMATION  —  1.  Libel  —  Trader — Disparagement  of  goods  — 
Absence  of  special  damage.    Evatis  y.  Harhnv 596 

2.  Charge  of  indecent   assault  and  drimkenness— Clergyman — 

Part  of  libel  containing  imputations  for  which  common  law  action 
maintainable — Prohibition — Concurrent  jurisdiction.      Evans  v.    Gioyn 

665 

3.  Slander — Criminal  information— Justice — Imputation  of  mal- 
versation in  office — Words  not  spoken  when  justice  acting  as  such  nor 
tending  to  breach  of  peace.    Ex  parte  Duke  of  Marlborough  .  .     691 
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DISCOVEKT — 1.  Production  of  documents  —  Club  — Suit  by  one 
member  on  behalf  of  others — Discovery  resisted  on  ground  of  interest 
of  other  members  in  documents.     Richardson  y.  Hastings     ...      99 

2. Plaintiff  may  not  use  documents  for  any  collateral 

purpose.     Richardson  v.  Ilastinys .99 

3.  Documents  admitted  to  be  in  plaintiff's  possession  and 

alleged  as  proving  his  case — Plaintiff  formerly  not  bound  to  produce 
before  defendant's  answer.     Bate  y.  Bate 143 

4.  Privilege— Discovery  resisted  on  ground  that  docu- 
ments prepared  since  dispute  arose  and  in  contemplation  of  litigation 
— Tenants  in  common — Partition.     Maden  y.  Veevtrs  .        .        .        .127 

5. Letters   written   by    defendant   to  unprofessional 

agent  abroad — Confidential  letters  relating  to    defendant's    defence. 
Kerr  v.  Gillespie 165 

6. Legal  documents   passing  between  defendant  and 

his  solicitor  before  commencement  of  proceedings.     Lord  Walsingham  y. 
OoodHcke 226 

7.  Title  deeds— Sights  limited  to  deeds  necessary  to  establish 

claimants'  title  in  litigation  in  which  claim  made.      Bennett  y,  Glossop 

425 
8.  Mortgage — Production  of  title  deeds.    See  Mortgage,  4. 

DO  WEB.    See  Husband  and  Wife,  1. 

EASEMENTS  AND  PROFITS  —  Bight  to  dig  clay  —  Custom — 
Prescription — Pleading — Trespass — ^Damages.     Clayton  y.  Ccrhy  527 

ECCLESIASTICAL  LAW— 1.  Parish  clerk  —  Bemoval  from  office  — 
Misconduct — Mandamus — Insufficiency  of  return  to.     R.  y.  Smith   .    590 

2.  Prohibition  —  Concurrent  jurisdiction  —  Clergyman — Libel — 

Charge  of  indecent  assault  and  drunkenness — Part  of  libel  containing 
imputations  for  which  common  law  action  maintainable.     Evans  y.  Qvfyn 

665 

3.  Citation — Jurisdiction — ^Befiisal   to  concur   in  rate    for 

repair  of  parish  church — Appearance  under  protest.    Francis  y.  Steward 

698 

ELEGIT— Judgment  creditor — Priority.    Sfe  Mortgage,  1. 
ESCHEAT.     See  Copyhold,  2. 

ESTATE— Joint  tenancy — Money  to  be  secured  for  benefit  of  married 
woman  and  her  children  '*  so  that  the  same  shall  not  come  to  the  hands 
of  her  husband.''     Bustard  v,  Saunders 23 

ESTOPPEL — By  record  —  Judgment  —  Evidence  —  Payment — Money 
recovered  back.     Pritchard  y.  Hitchcock 736 

EVIDENCE  —  1.  Documentary  —  Accounts  —  Ancient  corporation 
documents— Accounts  audited  and  signed  from  certain  time.  Mayor  of 
Exeter  y.  Warren 625 

2.  Affidavit,  Defect  in — Amendment — Second  application — 

Costs.    R,  y.  G.  W,Ry.  Co 580 

3.  Cheques — ^Advances  by   testator— Evidence  of  amount 

and  nature  of  advances — Cheques  drawn  by  testator — Admission  of 
debt  in  bankruptcy  proceedings.     Courtenay  y.  WiUiams  .        .    403 

4.  Beturn  filed  by  Company  —  Certified  copy  —  Bank  — 

Evidence    of   partnership  —  Date    of   return  —  Sufficiency    of  Jurat. 
Bosanquet  y.  Woodford        .         ,         ,         ,         ^ 504 
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EVIBENCE— 5.  Documentary — Order  of  justice — Highway — Nuisance 
— Obstruction  of  highway — Action  of  trespass  against  magistrate — 
Evidence  not  admissible  in  contradiction  of  order.     Mould  v.  Williams 

558 

6.  Pedigree  —  Written    pedigree  —  Ancient    document  — 

Custody — Reputation — Declaration  of  deceased  member  of  family — 
Relationship  of  persons  personally  known  to  compiler.   Daviea  y.  Lowndes 

783 

7.  Unstamped  dociunent — Bill  of  exchange — Admissibility 

for  collateral  purpose.     Smart  v.  Nokes 885 

8.  Admission — ^Action    by    trustee — Statement    by    cestui    que 

trust — ^Evidence  against  trustee— Statement  admissible  only  if  action 
brought  for  benefit  of  cestui  que  trust.     May  y.  Taylor  .778 

EXECUTOR  AND  ADMINISTBATOR— 1 .  Administration— Assets 
— Legacies,  Payment  of— Failure  to  realise  primary  fund— Direction  for 
sale  of  realty — Decree  without  prejudice  to  subsequent  claims  on 
primary  fund.     Rowley  y.  Adams 149- 

2. Payment  of  debts — Devise  of  lands— Lands  devised 

liable  to  debts  where  not  charged— 3  &  4  Will.  IV.  c.  104.  Viscount 
Downe  v,  Morris 347 

3.  Assets— Specialty  creditors — Settlement  by  heir  on  his 

marriage — Settlement  supported  against  specialty  creditors.  Richard- 
son y.  Horton 28 

4.  Legacy — Investment — Direction  to  invest  on  mortgage 

— Appropriation  of  one  of  testator's  mortgages  to  answer  legacy — Duty 
to  ascertain  sufficiency  of  security.     Ames  y,  Parkinson      .  .100 

6.  Account — Eesidue — Paymentof  shares  to  adult  residuary 

legatee — Proceedings  by  infants  against  executors  and  adult  residuary 
legatee — Accounts  correct— Direction  to  pay  costs  out  of  infants'  shares 
only.     Mackenzie  y.  Taylor 121 

6.  Legacy — Set-off— Debt  due  from   legatee  to  testator — 

Statute-barred  debt — Retainer — Evidence.     Courtenay  y.  Williams    .    403 

7.  Liability  —  Devastavit  —  Employment  of  auctioneer  — 

Deposit  —  Loss  through  auctioneer's  insolvency  —  Agency — Laches. 
Edmonds  y.  Peake 80 

8. Residuary  estate — Improper  investment — Payment 

into  Court — Extension  of  time  for  realisation  of  security.  Score  y.  Ford  95 

9. Directions  to  convert  and  invest  property — Tenant 

for  life  allowed  to  enjoy  property  in  specie — Death  of  tenant  for  life — 
Account — Delay — Interest.     Mackenzie  y.  2'aylor 121 

FE&BY — Tolls — Statutory  substitution  of  bridge— Evasion  of  tolls — 
Penalty — Injunction — Corporation.    Cory  y.  Yarmouth  and  Norwich  Ry,  Co, 

435 

FOREIGN  JUDGMENT.     See  Conflict  of  Laws. 

FRAUD  AND  MISREPRESENTATION— 1.  Contract  —  Misrepre- 
sentation— Reliance  on  representation — Knowledge  of  parties  as  to 
subject-matter  of  contract.     Clapham  y.  Shillito 39 

2.  Concealed  fraud  — Adverse  possession  of  land — Possession 

under  conveyance  and  will  executed  by  person  of  unsound  mind — 
Real  Property  Limitation  Act,  1833,  s.  26.     Leivis  v.  Thomas  .        .     198 

3.  False  misrepresentation — Deceit — Misleading    sheriff  as  to 

person  to  be  arrested — Belief  in  representation— Damages  recovered 
against  sheriff.    Evans  y.  Collins 647 
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FBAT7D  AND  MISRSPBE8EKTATI0N  —  4.  Undue  mfiuence  — 
Uncle  and  niece— Uncle  in  loco  parentis — Voluntary  security  ^iven  by 
niece  two  months  after  attaining  majority — ^Presumption  of  undue 
influence  prior  to  complete  emancipation.     Archer  v.  Hudson  .         .    152 

And  $€€  Trust  and  Trustee,  6. 
OOOBS,  QAIlE  of.     See  Sale  of  Goods. 

HIGHWAY — 1.  Obstruction— Nuisance — Order  of  justices — Trespass 
— ^Evidence.     Mould  v.  WUliam$ 558 

2.  Repair— -Bridge — Evidence — Sufficiency  of  indictment    R.  t. 

InhahitaniB  of  Adderbury  East 4W 

3. Liability     ratione    tenure  —  Encroachment    of    sea  — 

Destruction  of  way — ^Cesser  of  liability.    Ji.  v.  Bomber       .  .    494 

4.  Indictment — Costs    of   prosecution— Payment    of   costs 

ordered  out  of  general  highway  rate — Direction  to  pay  costs  generally 
— Mandamus.     It,  v.  ('lark 678 

5. Order  of  justices — Special  Sessions — Jurisdiction — 

Certainty — Order  not  stating  that  special  Sessions  were  held  within 
division  in  which  highway  situate.     B,  v.  Martin  .714 

HUSBAND  AND  WIFE— Dower— Election— Will —Trust  for  sale. 
Ellis  V.  Lewis 307 

INDICTMENT,  Sufficiency  of.     See  Highway,  2. 

INFANT— 1.  Contract — Necessaries,  what  are,  mixed  question  of 
fact  and  law.     Wharton  v.  Mackenzie 584 

2.  Payment  to — Trust  fund — ^False  representation  as  to  age — 

Fraud — Release — Lapse  of  time.     Overton  y.  Banister  .  386 

INJUNCTION— 1 .  Mine— Water  permitted  to  flow  into  adjoining 
mine— Injunction  granted,  prohibitory  in  form,  but  mandatory  in 
ett'ect.     Earl  of  Mexborovgh  v.  Bower 34 

2.  Specific  chattels — Bill  of  sale — Possession  by  agent— Abuse  of 

authority — Threatened  sale  by  third  party  —  Fraud  —  Jurisdiction  in 
equity  not  confined  to  chattels  the  loss  of  which  could  not  be  com- 
pensated in  damages.     Wood  y.  Rowdiffe 303 

3.  Jurisdiction  of  Court  to  dissolve  injunction.     See  Contempt  of 

Court,  1. 

INQUEST.     Sea  Coro  ner. 

INSUBANCE  (FIBE)  —  Policy  —  Condition  —  Misdescription  — 
Hazardous  trade  subsequently  carried  on  on  premises — Notice — 
Absence  of  fraud.    Pirn  v.  Reid 716 

JUBISDICTION — 1.  Of  inferior  tribunal — Duty  to  inquire  into  fact 
essential  to  jurisdiction — Bon&  fide  investigation— Determination  as  to 
jurisdiction  conclusive.     Mould  v.  Williams 558 

2.  Of  Ecclesiastical  Court — Church  rate,  refusal  to  concur  in. 

Set  Ecclesiastical  Law,  3. 

JUSTICES  —  Order  of — Evidence  —  Action  against  justices.  See 
Evidence,  5. 

LANDLORD  AND  TENANT  — 1.  Agreement  for  lease  —  Present 
demise — Parcels — Possession — Trespass.     Curling  v.  Mills         .         .     750 

2.  Breach   of    covenant  —  Waiver  —  Title.      See    Vendor     and 

Purchaser,  4. 
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LANDLORD  AND  TENANT— 3.  Distress  for  rent— Replevin— Non 
tenuit — Notice  to  pay  rent  to  mortgagee— Distress  by  mortgagor — 
Bent  not  paid  to  either  claimant.     Wheeler  y.  Branscombe  .  .512 

4.  Notice  to  quit — Tenancy  from  year  to  year — Bent  raised  by 

consent  at  end  of  year — New  contract — Contract  to  hold  on  old  terms. 
Doe  d.  M(ynck  v.  Oeekie        ....*..•..     664 

5.  Surrender  of  tenancy — Lease  by  two  joint  tenants — Delivery 

back  of  key  of  premises — Agency.     Doddy.  AcMom    ....     838 

LIBEL.     See  Defamation. 

LIEN — 1.  Of  solicitor.     5e«  Solicitor,  3. 

2.  Of  vendor.    See  Vendor  and  Purchaser,  1. 

LIMITATIONS  (STATUTE  OF)— 1.  Charge  on  land— Bedemption  by 
tenant  for  life — Land  charged  in  possession  of  owner  of  charge — No 
assignable  person  liable  to  charge — Beal  Property  Limitation  Act, 
1833.     Durrell  V,  Earl  of  Eyremont 63 

2.  Concealed  fraud — ^Adverse  possession  of  land — Accruer 

of  right  to  sue — Beasonable  diligence  to  discover  fraud — Possession 
under  conveyance  and  will  executed  by  person  of  unsound  mind— Beal 
Property  Limitation  Act,  1833,  s.  26.     Lewis  y.  Thomas     .  .198 

3.  Administration  action — Creditor's  suit  for  administration  of 

estate  of  deceased  debtor — Debt  in  respect  of  which  no  claim  made 
under  decree.     Tatam  y.  Williams 325 

4.  Annuity  set  aside  —  Failure  of  consideration  —  Becovery  of 

purchase-money — Time  from  which  statute  runs.     Hoggins  y.  Coates    540 

MALICIOUS  PBOSECUTION— Arrest— Witness  attending  Court- 
Arrest  by  sherifT— Privilege.    Mag  nay  y.  Burt 517 

MANDAMUS — Insufficiency  of  return— Parish  clerk — Bemoval  from 
office — Misconduct  —  Summons  to  answer  charge  before  removal  not 
shown.    B.  y.  Smith 590 

And  see  Highway,  4 ;  Poor  Law,  1,  3. 

MASTEB  AND  SEBVANT— 1.  Articledclerk— Dismissal— Justifica- 
tion— Misconduct ~ Conspiracy  to  entice  away  clients.     Mercer  y.  Whall 

544 

2.  Yearly  service — Hiring  for  indefinite  time — Custom — Editor 

of  review — Misdirection — New  trial.    Baxter  y.  Nurse  891 

MEBOEB— Charges  on  estate — Bedemption  by  tenant  for  life — 
Belease — Exoneration — Presumption.    Burrell  y.  Earl  of  Egremont   .      63 

MINE — 1.  Coal  mine— Custom — ^Prescription — Custom  to  work  mines 
without  compensation  for  damage  to  adjoining  property,  bad.  Hiltwn 
y.  Earl  OranvilU 604 

2.  Communication  with   adjoining  mine— Injunction.     See 

Injunction,  1. 

MISBEPBESENTATION.     See  Fraud  and  Misrepresentation. 

MOBTOAOE— 1.  Equitable  mortgage— Priority — Judgment  creditor 
— Subsequent  judgment — Notice — Possession  by  writ  of  elegit — Attorn- 
ment of  tenants.     Wliitworth  V,  Gaugain 358 

2.  Foreclosure— Account — Mortgage  of  reversionary  interest  in 

Oovemment    stock — Power    of   sale — Parties  —  Trustees    for    sale    of 
reversionary  interest.     Slade  y.  Bigg 204 
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LOI^ — Trust  ftind— Daughter  entitled  in  remainder— Sale  and 
»*£  Y^jroceedB  by  father — Subsequent  settlement  of  larger  sum  on 
z-'s  marriage  —  Presumption  of  satisfaction  —  Consideration  — 
lo^ve  and  affection.     Pluukett  v.  Leiois 312 

see  ^Will,  17. 

SHBL 1.  Gift  by  will — Reference  to  fund  previously  settled  on 

— Sum  to  be  laid  out  '*  in  same  manner  "  as  fiind  settled  on  A. — 
o£  appointment  in  favour  of  leg^a tee's  children,  their  issue,  and 
bckxxd.      Counieaa  Berchtoldt  v.  Mar  quia  of  Hertford        .         .         .47 

S.  Po^wer  of  leasing— Execution — Marriage  settlement— Power 
to  lease  at  best  rent  obtainable — Lessee  to  deliver  counterpart 
arria^e  of  wife  —  Lease  to  second  husband  —  Execution  and 
f  of  counterpart — Invalid  Execution.    Doe  d.  Hartridge  v.  Oilbert 

633 

CTICJBB — 1.  Appeal — Stay  of  proceedings — Fund— Transfer  out  of 
TTxidertaking  —  Costs  —  Liberty  to  apply  —  Security.  Mayor  of 
T  V.   Wood 233 

2.  Kotion — Affidavit,  Defect  in — ^Amendment — Second  applica- 
osts.     R.  V.  O.W.Ry.Co 580 

5.  Trial — Bight  to  begin — Plaintiff— Affirmative  issue.    Mercer  v. 
544 

\,  Parties — ^Redemption  suit.    See  Mortgage,  6,  7. 

rCIPAL  AND  AGENT— 1.  Account— Set-off— Money  received 
nt  in  respect  of  special  transaction — Claim  to  set  off  against 
L  account.     Gordon  v.  Fym 274 

2.  Act  of  agent — Batification — ^Act  done  as  agent  of  B. — Adop- 
0.      Wihon  V.  Tumman 770 

*S,  Agent   for    sale  —  Set-off — Debt  due    from    agent    to 

3er.     See  Vendor  and  Purchaser,  3. 

XCIPAL  AND  SX7BETT— 1.  Bond— Obligor  becoming  surety  for 
—Insolvency  of  obligee — ^Payment  by  surety— Set-off  against 
-.  due  on  bond.     Jones  y.  Moseaop 419 

2.  Discharge  of  surety — Payment  by  principal — Satisfaction — 
-ptcy — Fraudulent  preference — Money  recovered  back  —  Judg- 
Evidence — Estoppel.     Pritchard  y.  Hitchcock      ....     736 

WABBANTO.     See  Corporation  (Municipal),  1. 

2IVEB — Petition — Initiation  of  proceedings — Costs,  neglect  of 
to  provide  for.     Ireland  v.  Eade 16 

1  see  Partnership,  3. 

rBAINT  OF  TBADE.     ^ee  Contract,  2. 

2  OF  QOOBS — 1.  Delivery — Tender — Beasonable  time— Tender 
hour  on  last  day  of  time  stipulated  for  delivery.    Startup  v. 

dd 810 

2.  Implied  warranty— Specific  article— Patent  printing  machine 
re  to  answer  purpose — ^Becovery  of  price.     OHivant  v.  Bay  ley    501 

8FA0TION  —Presumption  of.    See  Payment,  2  ;  Portion. 

JE8TBATI0N  —  Contempt  —  Disobedience  to  decree — Claim  by 
lerson  to  property  sequestrated — Conveyance — Consideration — 
I  of  trjring  right — Discretion  of  Court — Examination  pro  interesse 
'.aster's  report.     Empringham  v.  Short 378 

—VOL.  LXIV.  58 
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SBT-OFF— Leg^acy — Debt  due  to  testator  for  rent  —  IiegAcies    ti 
debtor  and  his  wife.    MttcMahon  ▼.  Burchell  .21 

And  $ee  Principal  and  Agent,  1 ;  Principal  and  Surety,  1 ;  Vendor  an. 
Purchaser,  3. 

8ETTLBHEKT(MAB&IAOB)  — 1.  Covenant  —  Satisfaction  —Rent 
chargre  on  equity  of  redemption  secured  to  wife — Qift  of  lar^r  annnit^i 

by  will.     Wood  ▼.  Wood 5^1 

2.  Settlement  by  heir  —  Specialty  debts  of  ancestor — Priority. 

See  Executor  and  Administrator,  3. 

SHERIFF— 1.  Mode  of  enforcing  return  to  writ  of  fi.  fk.  issuing  ovt 
of  Chancery.    Evans  v.  Davies .IT 

2.  Action  against— Arrest — ^Witness  attending  Court— Privileges 

— False  imprisonment — Malice.    Magnay  v.  Bart  .517 

3.  Execution  against  goods  of  wrong  person — ^Identity  ot 

name— Father  and  son — ^Direction  of  writ — Liability  of  sheriff  and 
execution  creditor.    Jartnain  v.  Hooper 861 

4.  Action  by  —  Misrepresentation  —  False  representation  as 

to  person  to  be  arrested— Damages  recovefed  against  sheriff — ^Arrest 
made  and  money  for  settlement  of  action  paid  by  sheriff's  officer — ^Bight 
of  action  by  sheriff.    Evan$  ▼.  CoUina 647 

SHIP  AND  SHIPPING— 1.  Charter-party— Beftuud  to  load  cargo— 
Belay  in  ship's  arrival  at  port  of  loading— Pleading— ''Unreaaonable 
time."     Clfpsham  v.  Vertue 4d4 

2.  Port— Bight  of  Crown  to  create  and  assign  limits  of  port— 

Petty  customs  and  port  dues  —  Grant  by  Crown  —  Extent  of  iK>rt— 
Evidence.    Mayor  of  Exeter  y.  Warren 625 

SLAKDEB.    See  Defamation. 

SOLICITOB— 1.  Articled  clerk— Dismissal— Misconduct— Conspiracy 
to  entice  away  clients — Disclosure  of  professional  secrets.  Mercer  v. 
Whall 544 

2.  Costs — ^Agency  costs — Country  solicitors— Costs  of  Journey  to 

London  to  examine  abstracts.    In  re  Tryon  •  .133 

3.  Lien  —  Deeds  handed  to  mortgagor  to  enable  him  to 

complete  sale— Lien  of  mortgagor's  solicitor.     loung  y.  English  5  i 

I 

4.  Covenant  in  articles— Bestraint  of  trade — ^Penalty— Injunction.  | 

See  Contract,  2.  , 

5.  Privilege— Attachment— Contempt  of  Court — Solicitor  on  hit ' 

way  to  Court  to  attend  to  professional  business.    Att.-Oen,  v.  LetUhfr*^ 

sellers*  Co 44  i 

I 

SPECIFIC  PEBFOBMANCE.    See  Vendor  and  Purchaser,  1,  2,  4,  5.    | 

STAMP  DUTY— Evidence— Unstamped  document— Bill  of  exchan^i 
—Admissibility  for  collateral  purpose.    Smart  Y.Nokes  .    885| 

TENANT  FOB  LIFE— Charge  on  estate— Bedemption  by  tenant  for ' 
life  —  Exoneration  —  Belease  —  Presumption.  Burrell  v.  Karl  of  Egrt'^ 
mont 63 

And  see  Executor  and  Administrator,  9.  ' 

I 

TOLL.     See  Perry.  i 

I 

TBADE  MABK^Infringement— Injunction— Use  of  well-known  trade  | 

name  by  persons  of  similarname.     Croft  y.  Day 18 1 

I 
I 
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TRESPASS — 1 .  Szecution  against  goods  of  wrongs  person— Identity 
of  name— Father  and  son— Direction  of  writ— Liability  of  sheriff  and 
escecution  creditor.    Jarmain  y.  Hooper 861 

2.  Justification— Custom.    See  Easements  and  Profits. 

TBX7ST  AND  TBUSTBE— 1.  Breach  of  trust— Agent-;Participation 
in  breach  of  trust— detaining  trust  funds  for  own  benefit — Liability. 
.^tt.'Oeti,  Y.  Corporation  of  Letce$ier 49 

2.  Costs — ^Decree  complied  with — Costs  of  subsequent  pro- 
ceedings for  distributing  ftind.    UtweU  v.  Foster  ....      98 

3.  Investment  on  mortgage— Insufficient  security — Option 

^o  invest  on  mortgage  or  Qovemment  security— Exercise  of  discretion 
— Trustee  liable  for  sum  lost  not  for  stock  which  might  have  been 
purchased.     Amea  v.  Parkinson 100 

4.  Costs    of  trustee— Deed    of  disclaimer— Case  submitted  to 

counsel — Person  named  trustee  without  his  sanction.    In  re  Try  on    132 

d. Administration   suit  —  Appointment   of  new   trustees 

— Exercise  of  discretion  by  trustees  independently  of  Court — ^Liability 
for  unnecessary  expenses.     Cafe  v.  Bent 280 

6.  Payment  to  infiant  cestui  que  trust  —  False  representation 

as  to  age — Fraud— Eelease — ^Lapse  of  time.     Ooerton  v.  Banister       .    386 

7.  Will — ^Devise  of  trust  estates— Trusts  to  be  performed  by 

trustees,  their  heirs  or  assigns  or  the  personal  representatives  of  the 
survivor — No  power  to  appoint  new  trustees — ^Devise  by  surviving 
trustee.     Titley  v.  WoUtenholme 106 

— *»  8.  Admission  by  cestui  que  trust — Evidence  against  trustee. 
See  Evidence,  8. 

XTHDXJE  nrFLUEKCE.    See  Fraud  and  Kisrepresentation,  4. 

VENDOB  AND  PX7BGHASEE— 1.  Lien  —  Beversionary  interest  — 
Common  mistake — Specific  performance  impossible.     Colyer  y.  Clay      58 

2.  Purchase-money — Payment  into  Court— Interest— Money  not 

invested — Suit  against  vendor — Kistake — Conveyance  not  comprising 
whole  of  property  purchased  —  Injunction  —  Specific  performance. 
Humphries  t.  Home 293 

3.  Sale  by  agent — Purchaser  a  creditor  of  agent — Set-off  of 

debt  due  firom  agent  —  Private  arrangement  between  agent  and 
purchaser.     Young  v.  White 135 

4.  Title — Leaseholds — Covenant,  breach  of— Waiver— Forfeiture 

— Compensation— Specific  performance.    Nouaille  t.  Flight  .139 

5.  Wharf— Jetty  attached — Structure  liable  to  removal  by 

Navigation  Commissioners — Jetty  essential  to  beneficial  occupation  of 
premises  sold— Specific  performance.     Peers  y.  Lambert  .148 

WABBANT  OF  ATTOBNEY— 1.  Form  of  attestation— No  state- 
ment that  witness  signed  as  attorney  for  person  executing  warrant. 
Everard  v.  Poppleton 461 

2.  Application  to  set  aside — Illegal  consideration — Warrant  to 

secure  debt — ^Agreement  to  abstain  from  prosecution  for  felony.  Ward 
r.  Lloyd 847 

WHiIi — 1.  Accumulation — Fund  for  payment  of  annuities — Direction 
to  accumulate  dividends  on  death  of  annuitants — ^Period  of  21  years 
runs  from  deatii  of  testator  —  Accumulations  belong  to  residuary 
legatees.     Att.-Qen.  y.  Pouiden .414 
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WILIi — 2.  Condition — Gift  over— Conversion— Charitable  tmat — ^In- 
come of  real  estate — Statute  of  Mortmain — Divesting  of  vested  interest- 
Void  condition.     Ridgway  y,  Woitdhouse .1.1 

3. Restraint  on  alienation— Gift  over  on  bankruptcy- 
Trust  for  maintenance  of  bankrupt  and  his  family — Property  passisg 
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4.  Be  vise  —  Codicil  —  Substitutionary    gift  —  After  -  acquired 
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tail.     Vauderplank  v.  King .     Iv 

6.  Bstate — Gift  for  life— Limitation  over  on  death,  withoc; 

issue — ''Issue  of  her  body"  construed  '<  children" — Estate  for  li&. 
UvymoHT  V.  Piyye .         .     1-t 

7.  Dower— Election— Trust  for  sale.     Eilis  y,  Ltnois        .     3»-T 

8.  Remainder,  contingent  or  vested — Recovery — After- 
born  children.    Doe  d.  DilU  y.  Hopkirison 4TT 

' 9.  Gift  of  residue  for  division  among  creditors  who  had  received 

composition — Rateable  distribution  in  proportion  to  debts — Shares  ci 
deceased  creditors — Lapse— Debts  due  to  firm— Surviving  partners- 
Right  of  residuary  legatees  to  unclaimed  shares.     Philips  v.  Philipe    2^3 

10.  Gift  to    class— Period    of   ascertaining  class — Prior   gift— 

Death  of  objects  in  testator's  lifetime— Share  of  child  of  member  of 
class  dying  in  testator's  lifetime— Lapse — Accounts.     Oaskell  v.  Holmet 

371 

11.  Gift  to  A.  for  life  and  at  her  death  to  her  brother  and 

sister  and  the  testator's  brothers  and  sisters  equally — Unascertained 
class — Shares  of  legatees  dying  in  testator's  lifetime — Lapse — Partial 
intestacy.     Ilaveryal  v.  Harrison 13 

1 2.  Legacy  —  Advance  of  lesser  amount  —  Ademption  —  Parol 

evidence — Transaction  independent  of  will.     Kirk  y.  Eddowes  .         .     390 

13f Debt  —  Rent  —  Set-off  —  Legacy  to  debtor's  wife. 

Mac  Mahon  v.  Burchell 211 

14.  Gift  of  '*  goods  and  chattels"  at  particular  place— 

Choses  in  action — Foreign  bonds.     Marquis  of  Hertford  v.  Lord  Lowther       1 

15. Legacy,  specific  or  general ;  cumulative  or  substitutional 

— Foreign  bonds-general  legacy  made  specific  by  codicil — ^Ademption 
of  specie  legacy — General  legacy  not  set  up  by  ademption.  Marquis 
of  Hertford  v.  Lord  Lowther 24 

16.  Mistake— Devise  of  estates  to  different  devisees — ^Recital 

that  A.  estate  devised  subject  to  charge — Charge  in  fact  on  B.  estate 
only — Intention — Rateable  contribution  in  relief  by  devisees  of  A. 
estate.     WestcoU  v.  Culliford 287 

17.  Portion   —  Marriage     settlement  —  Younger     children  — 

Additional  portions  given  by  will— Primary  charge  on  estates  devised 
to  eldest  son.     Burrell  v.  Earl  of  Egremont 63 

18.  Property  passing  by  will— Property  of  which  testator  is  "  at 

the  time  of  his  death  competent  to  dispose  " — Devise  by  father  to  son 
— Death  of  son  before  father,  leaving  issue — Issue  surviving  testator- 
Property  passing  under  will  of  deceased  object  of  gift.  Johnson  v. 
Johnson 252 

19.  Remoteness — Legacy  charged  on  real  estate  upon  flftilure  of 

estate  tail— No  available  personal  estate— Delay  in  seeking  relief- 
Absence  of  legal  personal  representative.     FaiUkner  v.  Daniel  .         .    265 
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WILL — 20.  Satisfaction — Bent-charge  secured  by  marriage  settlement 
Annuity  of  larger  amount  given  to  wife  by  will.     Wood  v.  Wtmt  .      54 

21.    Shifting  clause  —  Entailed  estate  —  Possession  refers  to 

possession  under  settlement — Devisee  coming  into  possession  under 
"^M^ill  of  tenant  in  tail  who  had  barred  entail.     Taylor  v.  Earl  of  Hartwood 

332 

22.  Substitution  —  Gift  to  A.  or  his  children — Vesting — Post- 
ponement of  payment—"  In  case  of  death."     Salisbury  y.  Petty  .     206 

23.   Uncertainty — Codicil— Additional  gift  to  corporation  ''for 

ti.1ie  same  purpose  as  I  have  before  named  " — Reference  to  former  codicil 
— No  other  codicil  found — ^Unknown  purpose — Presumption.  Mayor  of 
Cjrloucester  v.  Wood 233 

24.  Vested  interest — Gift  to  class — ^Direction  to    **  divide  and 

pay  "  upon  death  of  tenant  for  life — Survivorship.     Beck  y.  Burn     .     130 

WOBDS— •*  Divide  and  pay."     See  "Will,  24. 

"  Goods  and  chattels."    See  WUl,  14. 

'*  In  case  of  death."     See  Will,  22. 

"  Instead  of."    See  WUl,  4. 

"  Issue  of  her  body."    See  Will,  6. 

WBIT  OF  EBBOB— Judgment  in  0.  P.— Writ  quashed  in  Ex.  Ch.— 
Issues  of  fact  undisposed  of—- Judgment  incomplete — Writ  prematurely 
brought.     ToUon  v.  Kaye 807 
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